THE 

LAW OF INCOME-TAX IN INDIA 



LONDON 
AFRICAi - 
AUSTRALIA ♦ 

CANADA 
NEW ZEALAND 


• BimtHwoKH &. C« (Pciujarts) Lw. 

Bui Y*»». Tiunx Baj; Lokvox 
- DuTTt*«onB & Co. (Atuca) Ltd. 

DuHAt * LiKCotn** j!*K, lUio’nc G»ovt 
. Bottokobtb & Co (Austkaua) Ltd 
S tOHtV : SO’COHVtt STUIT 
McLBOtcKC: 4J0, Bocict Stost 
< Otmei*>otTU & Co (Cakada) Ltd. 

Toaonto : 137*I43. WtLmcTOT Stuct, W ut 
- BvTTQwoim 4 CO. (Adstiaua) Ltd. 

WtUlXOTOX t49'Stk BAUAKCt StUtt 



THE 

LAW OF INCOME-TAX 

IN INDIA 


BEING 


A detailed commentary on 

THE INDIAN INCOME-TAX ACT XI OF 1922 
AS AMENDED 


BY 

V. S. SUNDARAM, G.LE. 

Lett of the Indtan Audit S' Accounts SePvtce 


SIXTH EDITION 


BUTTERWORTH & Co. (INDIA), Ltd, 


(lACOBrO^XEB Jlf XSCZMTV) 

Post Box 250, BOAIBAY 



IN MEMORY OF MY PARENTS 





PREFACE TO THE SIXTH EDITION. 

I have to apologise to users of this book for the delay in 
bringing out this edition. It has been brought up to date to 
the end of 1946. The rather long interval of seven years since 
the issue of the last edition has been marked by extensive 
addition to case law and changes in statutes; and as a conse¬ 
quence, the book has undergone equally extensive changes. 

I wish to acknowledge the help given to me by Mr. S. 
Rangachariar, B.A., b.l., and Mr. K. Annadhanam, b.a., both 
of Messrs. S. Vaidyanath Aiyar & Co., Registered Account¬ 
ants, Delhi, in reading the manuscript before it was sent to 
the Press; and in particular the help of the Madras Law 
Journal Press in getting the book through against formidable 
handicaps mostly beyond control. 

(Sd.) V. S. SUNDARAM. 

New Deun, 

20—2—1947. 



CORRECTIONS. 


Page 71 line *7 [section 14 (i)J —Fw ‘income’ wflrf'sum’. 

„ 72 line 46 [section t6 (3) (a) (&)]— Omit the first ‘ and 

„ 74 line 2 (section 17)— For ‘ 17 * read ‘27 

„ 84 bne 40 (section 23'A)— Omit ‘ of the assessable income 

„ 84 line 41 (section 23-A)—Omit * of the assessable income 

„ 91 line 47 (section 28)— For ‘is’ read ‘a’. 

92 line 2 (section 28)— Far * by * read ‘ be 
It 93 b'ne iS (section 30)—«,R?r ‘into ’ rrad ‘ witii 
11 95 line 4 (section $3)—Far * at any time withifl the expiry of tixty 

days from ’ read ‘ within sixty days of’. 

„ 93 line 19 (section 33)— As wards ' new assessment ’ mi h^ars 

ths ward * is add the wards * of a firm or 
association of persons 

„ 98 line 50 (section 41)—Per * judicial ’ read ‘juridical*. 

„ 113 line 48 (section 58*0)—Per * Service ’ uad ‘ Forces *. 

„ 117 line 26 (section 58-K)— For * (xii) ’ nod * (xv) 

„ 123 line 43 (section 64)— Afiter the word ' proceedings ’ and btfott 

' began ’ odd ‘ for such assessment 



ADDENDA. 


Tage 22. 

'Marghtol Noies^.‘—In Commitstoner of Income-iax, Bombay v. 
Western India Life Insurance Co., Ltd., 1945 I.T.R. 405 , reference was 
made to the fact that when the legislature amended Section 42 , it did not 
amend the marginal note which referred to ‘Non-residents’. On the other 
hand, it would appear that the practice of legislatures is not to amend mar¬ 
ginal notes, evidently in Wew of the fact that they are ignored in inter¬ 
preting the relative sections. 

Page 20 

Plural will include the singular. Bihar v. P. C. Ckoudhurv. 1945 
I.T.R. 309 . 

Page 31 . 

Taxing Act—Comtrudton o/.—The Income-Tax Act being a fiscal 
measure, many of the provisions are of necessity arbitrary; the duty of the 
C^urt is to interpret the provisions of the Act, and if they are plain, to 
give effect to them, regardless of the consequences, and if there is ambi- 
^ity, to construe the provisions in favour of the subject, even if it results 
in his obtaining a double advantage. 

Central Provinces and Derar Provincial Co-Operative Bank Ltd. v. 
CommijfioK^r of Ineonie-tax, C.P. ond V.P. 1946 I.T.R. 479 . 

Page 38 . * , 

PerwiancHt —^The Pnvy Council Judgment in Prohhat 

Chandra Banta v. King Emperor, 58 C»\. 430 , implicitly overrules Chief 
Commissioner of Income-Tax v. Singampalti, 45 M. 518 : 1 I.T.C. 181 
for in this respect there is nothing to distinguish the Madras regulation 
from the Bengal one, y«t>oro/<i of Pitkoptirom v. CowimirsioNCr of /«come- 
Tax, Madras, 1946 I.T.R. 92 . 

Page 43 . 

Foreign States. — h ruling Chief in India has Uie same immunity from 
taxation as any other foreign sovereign, but this immunity does not extend 
to his wife. 

??£!«{ Amrit Kunwar v. Commissioner of Income-Tax, V.P. 1946 
I.T.R. 561 (All.). 

The following changes have been made in the Rules: 

Page 135 ^ 

Buie 8.—Item 26 of gniup B haa been omitted, and to sub-head ( 3 ). 
the following has been added:— 
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*T—Glass manufacturing conoros* 

(i) Recuperative and Regenerative Gbss metUng funiaces 20 per 

ttUt 

(ii) Other plant and madimeiy indod ng madnnery for the ntanu 

facture of Vacuum tubes and Vacuum bulbs 10 per cent 
•Replacement of D reel Fire Glass mclUng furnaces will be allowed 
as reientte expenditure 

Page 144 

Riife 11 A —In item 7 of tlie sutement for the ikords at or in con 
nection with the termination of employment the words from an unre¬ 
cognised provident fund have been substituted 

Page 155 

The reference to Note 17 (e) against Depreciation aUowabJe has been 
dianged to 17 (ef) 

After the above item and before the item Any other etc the 
following has been added 

Scienhfc Research esrfeiiditMre (if not charged m arriving at the 
figure of profit) 

(i) Any expenditure (not in the nature of capital ejqendjture) laid 
out Of expended on scientific research related to the business 
See note 17 (e) Give deta Is 

(«) Any sum paid to an approved Sacnlific research assoaatitm or 
^ approved University Oillege or other institutwn for such 
scienl fc reseanh —Sec note 17 (c) G ve details 


Page 165 

Reference at the heiid of part V is made to notes 17 (d) and 17 (e) and 
in co’umn (2) to 17 (d) In coiunui 3 the mark f has been placed before 
‘Capital and the following footnote added 

t (3) Capital expend tore on new madnnery or plant or new buildings 
erected should be shown seporately and in the Remark column against each 
such entry it should be indicated that initial depreciation has been claimed 
For exislmg heads at the bottom the following have been substituted 

Total income from property 

Less (0 claim for inwvcraMc tent (Give details separately) 

(ti) Income from property erected during the penod 1st Apnl 1946 
to 3lst March 1948 

Net income from property earned to Part I of the Return 
l*age 15D » 

Addition to Note 1 A 
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jjj 

“Super tax m these cases should be calculated at the rates and m the 
manner spcafied m the Annual Finance Act " 

Page IGl 

In Note 17, sub pira (c) has been rclettercd as (d), and the following 
new sub-paragraphs added 

(f) Under section 10 (2) (xii), (xiu) and (xiv) of the Act. 
revenue expenditure incurred by the asses^ee on scientific research related 
to a business or to the class of business carried on and sums paid to research 
associations or institutions will be alloiud in the ah.sc‘>sment of the 
profits of the year in which the erpenso wen. incurred Capital ex¬ 
penditure on scientific research will be allowed in five consecutive equal 
instalments and allowance will be given also in respect of such expenditure 
incurred not more than three years before the commencement of the busi¬ 
ness Any expenditure on scientific research incurred m the previous 
year for the assessment jear 1945-46 is admissible as a deduction in the 
assessment year 1946-47 but not in any subsequent year of assessment 

(d) Under section 10 (2) {vt) of the Act speoal initial depreciation 
will be admis'ibJe in respect of new buddings, plant and machinery In 
the case of buildings the rate is 10 per cent of the cost except in the case 
of buildings erected m the penod Isl Apnl 1946 to 31st March 1948 for 
which it IS 15 per cent In the case of plant and machinery, the rate is 20 
per cent The allowance will not be deducted in computing the wntten 
down value 

Page 247 

Section 2 (l)^Poyments out of AgnculturaJ income —The remunera¬ 
tion that a managing agent of a company receives under the usual type of 
agreement, zns, z conupission at the rate of so much per cent on the annual 
net profits of the company after making the usual allowances but not depre¬ 
ciation or taxes on income, and provision for a minimum remuneration, is a 
share of profits using the word ‘profits’, not in the ultimate sense of the pro¬ 
fits divisible by the shareholders, but in a proximate sense of an ad hoc fund 
to regulate the payment for the managing agents’ services, compare British 
Sugar Manufacturers, Ltd v Horns, 21 T C 528 (C A ), (1938) 1 
A E R 149 1939 I T R 101 The managing agent does not step into 
the shoes of the company as m the case of a usufructuary mortgagee, see 
Commissioner of Income-Tax v Sir Kameswar Singh, 1935 I T R 305 
(PC), nor 18 he a beneficiary under a trust as in Sjed Mohomed v 
Commissioner of Income fax i^Z I T R ^7 The case is more aSnii 
to m re Habibullah, 1943 I T R 295, the payment does not depend 
on the income of the company for the agent is entitled to a minimum 
remuneration even if the company makes a loss, the percentage is not 
necessarily pavable out of agricultural income and the assets of the com 
pany are not vested m the agents Therefore even thou^ a part of the 
income of the Company may be agncultural, the whole of the managing 
agents’ remuneration is non agncultural 

Premier Construction Company \ Commissioner of Income-Tax 1945 
I T R 391 

The case of the managing agent of a company with whollv zgneviturz 
income is still open 
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Tage 237 . , . 

land assessed to land revenue etc , in British India must w situatea 
in Bntish India Co/KWUii<mrr of Income las, Bomba:f v Jhamandas 
Devkuhendas, 19*16 1 T R 554 

Page 243 

Foreifr —Income denied from trees iihidi have grown mid is not 
agncultnral income and to desenbe it as such would iniolic a distortion 
oi the meaning oC the word ‘ agriculture' Yuiaraja of Pillujfurom v. 
CemmwjioncT of Income for Aforfroi, 1946 I T R 92 Also Ucrx'ab 
Nflu-arufi Ah Khc« v Comnmiioner of Income iar U P , 1946 I T R 
356 

Ram Tara Kunian Den v CowmiffiOMcr of Income lax, U P , 1946 

t T R 787 

Ifa;o Pfota^ Biieom SJioh v Communoncr of Inconc tor, U P , 1946 
1 T R 78S 

Nor IS U capital 

R«;a Bahadur KomafcjJiyo Noroin Sinph v Coinmuxioner of Income- 
iax, Bihar and Onssa 1946 I T R 673 

Page 252 

Rule 24 —This rule can apply only where the same person grows and 
manufactures the tea Where a husband and wife, with sqarate tea 
estates (the tvifes not being dented from the husband) had a common tea 
factory and there was no evidence to support a partnership between the 
two in respect of the tea estates, it was held that the benefit of Rule 24 could 
not be given to the tea factory Cotrmtsstoner of Income lax Bengal v 
K B Walmr Rahman, 1946 I T R 287 

Page 250 

Interest on arrears of rent o«d cess —Ro» Bohadur Kowofeshyo Norflm 
Singh V Commisnonw of Interne lox Bihar ond OnsJo, 1946 I T R 673 
fottowing Lotshwi Dtiji v Commissioner of Income tax Bihar ond Onssa 
1944 I T R 309 


Page 257 'v ‘ 

Immediate vtctmly —house 16 miles from the land is not m ‘im¬ 
mediate vjcuiit)-’ Naaab Nmeastsh Ah Khan \ Commissioner of Income- 
tax, V P 1946 T T R 356 


Page 238 

Local rate —^This means a rale imposed for the benefit of a local 
authonly or area as distinct from taxes forming part of the revenue of a 
Provincial Government Obiter m Commiwoncr of Income lax Bomhav 
V Jharrandas Devktshendas, 1946 I T R 5S4 ^ 

Page 256 

Process wdinanly employed hy adtrcalors, etc —The process should 
not only be that employed by a cultivator, etc , but m order to render the 
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produce <5t Jo be taken to market ‘Die produce must retain its onginaJ 
character m spite of the process unless there is no market for selling xt in 
that state If there is a market in its natural state and nevertheless the 
produce is subjected to processes that change its character e g sugtr cane 
into gur the process is not agricultural within the meaning of the definition 
Bri/wm AfaAoroj/i/ra Sv-gar S'^ndxcQie, Ltd v Commissioner of Income 
tax. Bombay 1946 I T R 611 

Page 2C9 Cectjon 2 (4) 

Executor's Business —^Wherc there was a dear mandate m a will to 
convert an existing business into cash as soon as possible it was held that 
the mere collection of outstanding dues m a money lending business without 
making any new loan did not amount to the carrying on of a business 
Estate of Lata Shankar Shah v Commissioner of Income lax Punjab, 1945 
I T R 500 
Page 304 

Section 2 ( 6 ) (fc) Birm --~The existence of a partner hip being a 
question of fact, the Court will not interfere unless Uie facts arc incon 
sisfent with the condtisions of the Commissioners “rhe onus of esta 
bhshmg the existence of a partnership rests on the partners and if it is 
alleged that the partnership was oral but the partners do not give evidence 
themsehes leaving it to their accountants to make certain submissions the 
Commissioners will be justified m holding that the onus has not been dis 
charged Tailor v Chalkhn IWS K B D 

Page 303 

Different —There is a statement in/he judgment 

of Beaumont C J m Ptssonp Sons & Co v C J T , Bombay, 
1946 I T R 272 that *in law a firm has no existence independently of its 
partners and if there are two firms consisting exactly of the same partners, 
the real position in law is that there is only one firm It may carry on a 
separate business and m different names but in fact there is only one firm 
m law ' In the particular case it should be noted the shares of the in 
dividual partners m the two firms were identical and Uie business of one of 
the firms ^\as auxiliary to and almost n part of that of that other and as 
the same Judge points out later the only question before the Court was the 
limited one of whether there was ev dence to justify the finding of fact by 
the Tribunal 

As to partnership being a question of fact see also Commissioner of 
Income tax Bengal v K B Wolmr Rahman 1946 I T R 287 

Page 297 

Section 2 ( 6 -AA) Earned vieome —There is no difference in this res 
pect bePveen res dents and non re idents but there is not much chance of 
a non resident s having earned income except in the foreign mcomes of 
firms etc controlled m British Ind a m which the assessee works abroad or 
of salaries or pensions paid from British Ind an Funds 

Page 309 

Section 2 (9) and 14— Hindu undivided famty —^The existence of a 
joint estate is not an essential requisite to constitute a Hindu undivided 
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fam.ly and there may be such a fimj} ^vithout owning my property A 
Hindu coparcenary is a narrower body and mctudcs o^y those who by 
birth acquire an interest m the copircenarj jropertv The jomtness ot a 
Hindu family without property consisU in mess re'idcnw worship etc 
There is nothing therefore to prevent the existence of a Hindu undivided 
family composed of females only though ibtre may be no coparcenary It 
was held therefore tliat an allowance given by ibe Court of Wards to a widow 
of a proprietor of an estate under its administration and continued aitct 
the death of the only minor stepson was a payment out of the income of a 
Hindu undivided family Commujioner o/ Income tax U P y oanron 
Kumar. 1945 I T R 361 (AU ) 


Page 231 

S'fchow 3 and Al—Assoeiaiion —Executors of a will in which the 
beneficial interests arc clear and prease and take effect from the death o! 
the testator who moreover do not carry on anv business cannot be taxed 
jointly as an association of individuals Eslaie of Lola Slmnlar Shah v 
Comtntsstoner of Ineome^iax Punjab 1945 I T R 500 

Page 339 

Mutual concerns —The Calcutta High Court with reference to A<$ara 
Agncuhutal Income*tax was not prepared to lellow the ruling of the 
Madras High Court in respect of the English and Scottish Joint C> 
operatise wholesale Society 3 I T R 385 it held that the Society was 
a trading concern and that its distribution of dvidends was out of trading 
profit and not return of excess contributions The case was more nkin 
to Last S' London Assurance Corporation 10 App Cas 438 than to 
Styf/r case 14 App Cas 381 and the concern was not mutual Enpfaitd 
and ^eof/a«d Jomt Co operative IFholetole Society Ltd v Commusioner 
of Aoricultural Income tax, Assam 1945 I T R 295 

Page 347 

It is not membership or non membership (of the persons with whom 
a concern has transactions) that governs liability to or immunity from 
tax in such cases it is the nature of the transactions that has to be examined. 
If they are mutual the surplus (ex hyTMlbesi it is not profit) is not tax 
able otheTivi«e the surplus is a profit and taxable C 1 R v Ayrshire 
Employers Mutual Association Ltd (H L ) 

Page 333 and 334 

Income of JrTTOiowJ year —BoTma having been part o! British India 
in 1936-37 income which accrued there m that year is ascessable in the 
British Itid an a«se5sment of 1937 38 irrespective of remittance from 
Burma to Ind a proper The fact that both Burma and India taxed the 
profits m Burma for 1937 38 was immaterial because the two were differ- 
states then E M V Muthappa Ckelt or v Commissioner of Income- 
tax Madras 1945 1 T R 311 


Page 328 

P™v.nml Gov«m™e„t 

on yc ( 2 ) of the Government of India Act X93S with the con 
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vit 

sent of the Governor General can be given effect to retrospectively if its 
intention to that effect is dear, and it is also not necessary for Jhe preamble 
to the regulation to say in terms that it is for the peace and good govern¬ 
ment of the area Where, therefore in June 2942, a relation provided 
that the Tinance Act of 1939 shmdd be deemed to lia\e come info force 
m an excluded area on the 30th March, 1939, and in appeal ^Yhlch \vas 
pending before the Appellate Tribunal was disposed of only in 1943 it was 
held that the Tribunal was bound to apply the Tinance Act of 1939 in con 
sidenng the validity of the assessment TTie regulation vas not ullra vtres 
and the Tribunal rightly held the assessment to be covered by the Finance 
Act of 1939 Raja Sakadur Kamakshya Nara^n Stngh v CommimoKfr 
of Income tax Mthar and Orttsa 1946 I T R 693 See also C/wthircm and 
others V ComwiiJioner of Income tax Bihar and Orissa 1946 I T R 
695 

Page 356 

Free of tax —Recent cases are 

In re Tatham, 1945 Ch D (Evershed J ) 

In re Williams 1945 Ch D (Uthwatt, J ) 

CominiJ-noMew of Inland Revenue v Cooi^ 1945 H L (by majority 

of 3 to 2) 

The question often to decide is whether the payee is to receive a gross 
sum with reference to the standard rate or to his owm personal rate, and 
the answer ultimately depends on the words of the relative mstniments 
governing the payment ot annuity 

Page 378 

Anntitites under zvtU —It is imfliaterial from what source a payment 
IS made What is relevant is the nature of the receipt to the recipient 
Therefore an annuity under a ivdl is taxable even if paid out of capital 
funds Jackson's Trustees v Commissioner of Inland Revenue 25 Tax 
as 13 (K B D ) 

Page 401 

Cancelled contracts —^The payment received by a building company 
from the mvner ot land as consideration for not objecting to the wnth 
drawing of land from the company’s building schemes is a revenue receipt 
of the company, for the nght of the company to build is a trading asset to 
it t e floating capital of the company ShadboU v Salmon Estate, 25 
Tax as 52 /K B D J 

Similarly compensation for prevention of nbbon development is a 
revenue receipt in the hand« of a land development company Johnson v 
Try Ltd 

Page 881 

Payment for good ■anil — K by h« tvill provided that on his death his 
nephew M was to carry on his business and give Ks widow a t»o annas 
share in the net profits for twelve morttlis and thereafter whatever M r^Y 
think proper There ivas litigation and under a ^omprixnise decree Ks 
widow and M agreed that m hca of paying n two annas share for one y^ 
and an indefinite amount afterwards M would pay her 71$ 200 per mens 
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from K s death for so long as M earned on the business in the same pre¬ 
mises and the name Held that the payments were in lieu of a share of 
income and not as instalments of the value of goodwill Goodwill can no 
doubt be -valued and paid for, if so the payments would be capital, but on 
the facts of this case K desired that his wife slioutd participate in the profits 
and the compromise gave effect to that desire Commissxon of Income lax. 
Stnd V Bat Ntndht Bm, 1946 I T R 600 

Page 375 

Income from roresis —Receipts from filling trees in a forest (not 
^ing ^ outnght sale of the forest) are re\enue receipts and not capital 
O^j 19^^°T*R 673^^ ' Commissioner of Income tax. Dthor and 

Page 403 

Ploughing Grant W Govenimenl at so much per acre even if non¬ 
recurrent is income Clyde Ihggsv ff'nph/wn. (19^1) 1 All e R JS 
Lump sum contributions from Government for meetme cost of 
tending electric imes to unrcmuncrative areas are capital receipts Com 
./ Income to, Dombe, , P,„„ Bcclnc Com;cTlW ItI 

Page 396 

mmster Dank v Riches (C A ). 1945 Tak Rep 2*7 
Page 301 

lor failure to pay Iht' aU'JJ.'o'f mJ” ’ rS”” j*"’ '“'''Mtil 

tody paid by the old shareMdor arelmder »>- 

dited to the old shareholdoM- account 3 ^ UtoUEcrecut, cra- 

from him, the monej so Credited^ncitlre’ ™ “E^unt other debts due 
of the Compauy, buYpart of, st3ITl"&„S'",he" “f"? '""P' 
.f nny oyer the debt tth.eh may re3Je« ^ 

eicc Suffly Co , IMS I T R dS7 (Lab ') ' ''' ''''"“n 

Page 340 

f.m.ry3d?tor,ata'™™S?aS^^^^^ «»<l'v.ded 
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IX 


Page 392 

Debt or income —^Whether what a person receives ts a loan or moome 
IS not a matter of what tlie parties to the transaction choose to call it but 
one of Its true nature An interest free loan which is not repa>able and 
IS identical m amount svith whit would eventually be due to the payee and 
to which the payee is entitled from montlt to month was held by the High 
Court to be income t e of the nature of an annuity but this decision was 
reversed by the Court of Appeal who however gave leave for appeal to 
the House of Lords Cofnmwnemer of Inland Revenue v Wesleyan and 
General Assurance Society 

Page 323 

Basxs of Assessment —K a Civil Engineer wlio kept his accounts on a 
cash basis and by the calendar year discontinued his profession as on 1 Stb 
February 1938 and the Income-tax Officer assessed him in 1939 40 on 
outstanding fees received bj him during 1938 but after iSth February 
The Income tax Department did not apply Section 25 to the case It was 
held (by Kama and Chagla JJ Stone C J dissenting) that the assess 
roent was m order The d sscntmg judgment was based on the following 
reasoning The proper approach is not to assume that Sections 3 and 4 tax 
gross receipts and then allocate them under the heads in Section 6 tor 
computation of allowances under Sections 7 to 12 so that the truncated 
total of gross receipts remains as the taxable balance but to charge nothing 
to tax until by the process of computation laid don n by the Act the status 
of income profits and gains emerges Therefore what is taxable should 
first be capable of being so processed The scheme of allowances under 
Section 10 and of set off under Section 24 suggests that the bus ness should 
be in existence when the recjeipts come m and it cannot be argued that 
when the profession ended it automatically gave rise to a new source w , 
other sources T1 is view is aho strengthened by the omission in 1939 
of the previous reference to Section 6 in Section 4 and reference m the 
same section now to computed m tlic manner laid down m this Act m 
stead of to computed m the manner laid down m Section 16 Also m 
Section 3 the lax is leviable sinijs 1939 not on all income etc but on 
income etc which maj be included in total income The majonty 
view which is in accordance with In re IJekanlal Mult ck 54 Cal 630 
rests on the view that there i*! nothing in Section 10 to require that the 
business must be in existence at the time of receipt of the income 

Page 367 

Development Cat ipantes —Income denved from a business of turn 
jng into iccount rights of winning and disposing of minerals is of a revenue 
nature and not of a capital nature even though the receipts maj take the 
form of shares in or terminable payments from companies taking over the 
nghts or concessions British South Africa Co v Contmtssioner of In 
come tax Rhodesia 1946 I T R (Sup ) 17 (P C ) 

Page 330 

Royalties on minerals —A payment received by an o viicr of coaf 
bearing land from a miner les«ec not as compensation for surrendenng 
the lease but as the estimated royalty on the abandoned coal in accordance 
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with Ihe relative agreements, is 
Wards Eslale v Commissioner • 
In this case the real dispute was 


not a capit;d receipt CossimVaear Raj 
of Income tax, Bengal, 1946 I T R 377 
as to the construction ol the documents 


Page 3S7 

Film rights —What was receive in return for the assignment of the 
film rights ol a film lor ten years (as dislmgnisW irom a mere licence) 
has been held to be capital even m the case of a mere licence for ten years, 
if the licence allows the right to cut the firm to pieces and combine its story 
with other stones the right dimmidies the value of the copyright of the 
film and therefore the r«eipt is of a capital nature NelhersaU v 
Withers (C A ) (revcrnng } , Macnaghtens judgment) 


Page 371 

5afamt —It is not possible to lay down any hard and fast rule as to 
wht.ti Salamt is taxable it all depends on the facts of the case, on whether 
it IS really rent paid in advance or a lump payment for transfer of the 
leasehold interest and the only question of law is whether on the facts, 
the inference in law is right as to whether it is capital or income 

Where the is received not on acepunt of rent, but for the 

settlement of certain di«putes as to the validity of the lease the Salamt is 
a capital receipt even though one of the considerations may relate to the 
CAtens on of a prospecting lease for n period of 7 years Commissioner of 
h cctne tar Bihar & Orissa \ Kamahshya ’Naram Swgh, 1946 I T R 
738 


Page 392 

Debt or inccnie —Cesses paid by the Court of Wards in earlier years 
to Government on behalf of an asscssee which according to the assessec 
should htve been paid hy a lessee company were reimbursed to the assessec 
in a later year as part of a settlement in which the assessee who had sought 
to repudiate the lease altogether on certain grounds agreed to validate them 
it was held that the money received by the assessec on this account was not 
taxable, not being of the nature of income and being reimbursement of 
cNpcnses by which the assessei had been out of pocket through the Court 
of ^^aTU CcmwirnMer of Income for Bihar ^ Orusa v Kamaksh^a 
Wflra n Sinijh 1946 1 T R 73S It is not clear however, on what basis 
the Court of Wards had been taxed m the earlier years whether on the 
l«s of gross Toyihies or net rc^alties after deducting cesses 


Page 408 


4 Brought m —The second proviso applies only to (b) (ji) 
^ .ncomt tab KCnirf and b™-ht in durmi; (hn accotinUng vkr 
Thoush grammatically, the second proviso must apply to (b\ fmV 
on Ik. no ow ,n wh,* ,1 on pan Theretorn . pi,™ „o 

iTiI> reMilent l^ taxable on locome ol precedintr vears Ibiif afia^r u, a , 

ment Raghunalh Xfadhaiud \ 

1945 I T R 376 


a d^g the accounting year under aVsVs's 
Comwiijwner of jncome tax, Bombay 
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Page 441 

There n ao presumption ulher o{ fact or of law, that for income-tax 
purposes, a person carries all his money with him A%herever he goes and 
that therefore he must be presumed to keep it where he resides m the 
absence of evidence to (lie contrarj A head office and its brandies or 
branches tnler se are not separate legal entities and the mere invoicing of 
or adding on of so-called profits jn respect of transactions between tliem- 
seUes cannot give n«c to profit If therefore a foreign branch buys goods 
and sends them to British India where they are sold the profits anse in 
British India it is not a case of profits being made abroad and then brought 
into British India merely b€cau<e the foreign branch debited the head 
office With not only the cost but a formal profit for which credit was given 
m the books of the foreign branch Tlie (rue profit can only be estimated 
by deducting from the sale proceeds the actual cost pnee paid outside plus 
all relative expenses at all stages up to the sale It foJ’oivs a forlion that 
tlie Income tax Officer cannot enhance the ‘lo-called (but non-cxistent) 
profit of the foreign branch and then assume that it had been brought into 
British India unless the assesses could prove that he had not brought m thi« 
{pro forma) profit to British India Ram Lol Bechairam v Conmtsstoner 
Of Income tax U P 1^6 I T R 1 (AU ) 

Page 408 

ExetnpuoH of Rs 4 500 of unreimtled foreign tncorne —\ resident 
cannot be deprived of the benefit of exemption of Rs 4 5 OO under the third 
proviso to Section 4 (1), on the ground that tJie foreign incomi, hou d be 
deemed under Section 42 to have accrued in British India and that 
It fell under Section 4 (1) (f>) (1) and not cJau'c ( 11 ) thereof The whole 
of the first part of Secuon 42 applies clearly to non residents Apart 
from the retention of the marginal note wh ch still reads Non residents 
making the whole of the first paragraph as one and connecting the two 
parts of that paragraph by and the legislature has clearly md calcd that 
It was making provision for the assessment of a non resident onij by fhit 
paragraph If the section was intended lo applj to residents also there 
would have been two separate parts of the Setlion the first part covering 
the cases both of a resident and of a non resident and the second dealing 
with machinery in the case of non residents Also the vinous expressions 
mnl in the first part of Section 42 are inapproprnte on (he case of a rcsi 
dent for m the contingencies mentioned the income would accrue withm 
.f.w? j J.t SiVt.vTf A? JfSJ AWtftwIW Ap •Wsl-'sw’s .Uv 

substantive part «hou!d have found a place more appropriate!) in Section 2 
(definitions) Ccnmissioner of Income tax Bowfxit v tl'estern India 
Life Insurance Co I T R 40S 

Page 4CS 

If a registered firm has I<mi allowed ih s rebate of R$ 4 500 tie 
partners cannot again clvini this atlownnce in their own A«ie 5 iTnen 1 s m res 
Tied of their diares of (he profits Co"’mirn‘»nrr of Ineomf fir Sied v 
W/frcri Pherumcl |0-l6 I T R 40? In respect of his o»her ircwrr if 
any, the parncr co*!! 1 it is rubmilled riami 1 ’ e Kvbnn. id (lie rewte t 
any 
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wilh the rehtwe agittments, is not a capifcd r^tpt CosMnhasar Raj 
Wards Eslale v Commssioner of Income tax Bengal, 1946 I 1 R J// 

In this case the real di-^pnte svas as to the coostmction of the documents 

Page 337 

Film rights —^Vhat was received m return for the assignment of the 
film nghls of a film for ten years (as distinguished from a mere licence) 
has been held to be capital even in the case of a mere licence for ten years, 
i! the licence allows the nght to cut the fititi to pieces and combine its story 
with other stones, the right dimtnidies the value of the copjTight of the 
film and therefore the receipt is of a capital nature Nethersole v 
Withers [C A ) (reversing J Macnaghlens judgment) 

Page 371 

5a/a»i< —It 1 $ not possible to lay down any hard and fast rule as to 
when Waint js taxable \t all depends on the facts of the case on whether 
it IS really rent paid m advance or a lump payment lor transfer of the 
leasehold interest and the only question of law is whether on the facts 
the inference m law is nght as to whether il is capital or income 

WTiere the Salami is received not on account of rent but for the 
settlement of certain disputes as to the validity of the lease the Selanu is 
a capital receipt cien though one of the considerations may relate to the 
cxtci ion of a prospecting lease for a period of 7 years Commwjioner of 
Jncoire tax Bihar & Onssa v homjjfrhja Haram Singh 1946 I T R 


Page 3S2 

Debt or income —Cesses paid by the Court of Wards in earlier years 
to Goicmmcni on behalf of an assessee which according to the assessee 
should have been paid by a lessee company were reimbursed to the assessee 
m a later year as part of a settlement m whirfi the assessee who had sought 
Jo repudiate the lease altogether on certa n grounds agreed to validate them 
it was held that the money received by the assessee on this account was not 
taxable not being of the natire of income and being reimbursement of 
expenses by wh ch the assesses had been ou* of pocket through the Court 
of W ^rd Commissioner of Intome tax Bihar & Onssa v Kamahshyo 
Norniii Singh 1946 I T R 738 It is not clear however on what basis 
the Gurt of Wards had been taxed in the earlier years whether on the 
hxsia of gross Tovahies or net roralties after deducting cesses 

Page 408 

SeetioH 4 Brought in —The second proviso applies only to (6) (it) 

I e income both accrued and brought m during the accounting year 
Tbmigh grammatically the second proviso must apply to (h) (m) there 
can 1m. no ci«e m which it can give relief Therefore a person not ordin 
taxable on income of preceding years (but afler 1st April 
I 13) brought into British India during the accounting year under assess 
lofe T '^1?**^* ^fadha-lal v Commissioner of Income tax, Bombay 
1943 I T R 376 
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Page 441 

There is no presumption cither of fact or of law, thit for income-tax 
purposes, a person carries all his money with him wlierever he goes and 
that therefore he must be presumed to keep it where he resides in the 
absence of evidence to the contrary A head office and its branches, or 
branches inter se are not separate legal entities, and the mere invoicing of 
or adding on of so called profits in respect of transactions between them 
selves cannot give rise to profit If therefore a foreign branch buys goods 
and sends them to British India where they are sold the profits arise in 
British India, it is not a case of profits being made abroad and then brought 
into British India merely because the foreign branch debited the head 
office with not only the cost but a formal profit for winch credit was given 
in tlie books of the foreign branch The true profit can only be estimated 
by deducting from the sale proceeds the actual cost pnee paid outside plus 
all relative expenses at all stages up to the sale It follows a foriwrt that 
the Income-tax Officer cannot en^nce the <0 called (but nonexistent) 
profit of the foreign branch and then assume that it had been brought into 
British India unless the assessee could prove that he had not brought in this 
(pro fortna) profit to British India ^awt La] Bechaxram v Cotnmtsstoner 
of Income lax, Cf P , 1946 I T R 1 (All ) 

Page 408 

Exemption of Rs 4 500 of unreimtled foreign income — K resident 
cannot be deprived of the benefit of exemption of Rs 4 aOO under the third 
proviso to Section 4 (1), on the ground that the foreign income shou'd be 
deemed under Section 42 to have accrued in British India and that 
It fell under Section 4 (1) (b) (!) and not clause (ii) thereof Tlie whole 
of the first part of Seebon 42 ipplies clearly to non residents Apart 
from tlie retention of the mat^nal note which still reads 'Non residents 
making the whole of the first paragraph as one and connecting the two 
parts of that paragraph by 'and, the Legislature has clearly indicated that 
it was making provision for the assessment of a non resident only by that 
paragraph If the section was intended to appl> to residents also there 
would have been two separate parts of the Section the first part covering 
the cases both of a resident and of a non resident and the second dealing 
With machinery m the case of non residents Also the various expressions 
used m the first part of Section 42 arc inappropriate on the case of a resi 
dent, for in the contingencies mentioned the income would accrue within 
Bntish India If Section 42 was intended <0 apply to residents also its 
substantive part should have found a place more appropriately in Section 2 
(definitions) Coinmtssianer of Income tax Bombay v Western India 
Life Insurance Co 194S 1 T R 405 

Page 4C8 

If a registered firm has been allowed this rebate of Rs 4 500 the 
partners cannot again claim this allowance m their own assessments m res 
pect of Ibeir shares of the profits Comtmisioner of Income tar Sind v 
Vahrant Bherumal 1946 T T R 407 In respect of his other income ii 
any the partner could it is submitted claim the balancfc of the rebate, 1 
any 
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JkcJwjjob »n Inconte —Though the sum ol Rs 4 SOO is not ^ble 
la British India it is part of total -world income Section 2 (15) and 
Section 17 

rherc IS nothing in the section to justify the view that if income ex¬ 
empted in an earlier jear under this proviso »5 brought into Bnltsh India 
in a later year, it is not liable to tax Commtsstoftef of Income (nx, Madr(U 
V Rrii At Ar Rm Arunackalam CheUtar, 1946 1 T R 760 


Page 407 

Deemed to accnie etc —Section 42 (3) applies only to profits deemed 
to accrue m British India and not to cases of accrual or receipt in British 
Ind a Section 42 applies only to certain cases of income not accruing etc., 
in British India but deemed bv that section so to accrue and does not 
exclude the operation of Section 4 to respect of non residents Therefore, 
a non resident who manufactures goods abroad but sells them in British 
India and receives the proceeds there is taxable on the whole of his profits 
and not merely on his merchanling profits in British India Kira MtUs, 
Lid Cavmpore v Income lax Officer, Cawnpore 1946 I T R 417 

Page 410 

Seetwn 4 (2) Remtllances from hushand obrc«d lo wife in Bnltsh 
/fidia-~Rcmittances received m Bntish India by the wife of a ruler of an 
Indian State who is himself immune from taxation are liable to tax even 
though the tertuitances are made by the stale if there is no dividing line 
between the public expenditure of Ac state and Ae private expenditure of 
Ae ruler Ram Amnl Kunttvr v Communonrr of Income tax, V P , 
W6 I T R S61 (All ) 

Page 453 

Section 4(3) (i) ond (11) Charity —The burden lies on the person 
seeking exemption to establiA that bis case falls under Ae exemption 1946 
I T R 362 (Cal ) 


Page 457. 

An irrevocable trust need not necessanlv be public but a public temple 
IS one intended for a large «ec!on of Ac puUrc who are entitled to worship 
In it A temple vnAin a pnvate building even if accompanied by poor 
feed ng etc is not necessanlv a /uiWic rdigious trust and where a trust 
provides for ««ch a temple and also a hospital etc only the portion of the 
mcome applied lo the ho>p fal is ncempt In rc Chanisi/a Dasji 1946 
I T R 362 (Cal ) 

Page 457 

metier a religious trust is public or pnvate should be determined bv 
deed of trust (if any) and oAer evidence and if the deed is silent on 
Ais point the question Aould be settled with reference to the relevant 
pidence whether the benefits worship etc arc in fact open to the public. 
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Page 457 

In order to secure exemption the expenditure on public charitable pur 
poses must be obligatory, it is not sufiiaent if it is permissive, eg, where 
the trustee of a private religious trust is given power to spend, and spends, 
surplus funds on public charitable purposes e g ,a. school In such a case, 
the whole of the income of the private trust u ould be taxable without ex 
eluding die expenditure on public charitable purposes Srt Srt fyoitsh- 
auri Kalimata etc v Commissioner of Income tax, Bihar £r Ortssa, 1946 
I T R 703 (Pat ) 

Page 456 

Where the Karta of a Hindu undivided family carrying on business 
made an oral declaration of trust to set aside Rs 2 lakhs for chanties and 
after an interral of about a year, created a liability for Rs 2 lakhs in his 
account books in favour of a charitable trust by transferring thereto credits 
already m his books (of the nature of profits reser\ed for expenditure on 
chanties) and also the balance from the Profit &. Loss AJC so as to make 
up Rs 2 laklis it was held that the trust had failed because there w-as 
nothing to show that the settlor had separated tlie trust properties from his 
other property and depnsed himself of the beneficial interest Hanmant 
rom Ramnoth \ Commissioner of Income tax Bombay 1946 I T R 716 
follo^vmg Chambers v Chambers, I L R 1944 Mad 617 (PC) 

The ratio decidendi tvas as follows 
It was argued that when the Settlor and the trustees agreed that this 
sum in respect of which Uie Settlor created a trust was rot ncce*«anly to 
he retained by the trustees but was to be deposited with the (settlor) 
Qssessees firm at interest It was not necessary for the settlor physically 
to hand over Rs 2 laklis to the trustees and for tlic trustees to hand back 
ithe amount to the assessee m the capacity of a debtor It is not necessary 
to continue this argument in the present case because this initial step of 
Rs 2 00 000 being unavailable to the Settlor m cash is not established 
In the absence of this fact being proved these enfnes must be considered 
as book entries ” 

There would seem to be no emphasis on the word cash' and if, for 
instance the «cttlor m this case bad set apart a part of his stock m inde 
or even book debts due to him from others m favour of the trustees the 
tru«t would have been v-alid according to the above line of reasoning In 
this case the books of the settlor could not hive been balanced cx«rpt on 
lie assurcpJinn that there were assets igamst the profit and Ios> accoun 
•md tlie two old chanty accounts and the Court’s objection apparent!) was 
only to the non sf-ccipc nature of the assets If the asscssee had (*ay) 
borrowed from the Bank Rs 2 lakhs tonporanly and repaid it even tlie 
next diy, after a format payment to the trustees and deposit lij them hack 
with the settlor the trust would proboWj liave been held to he valid 

Page 4^3 

Section 4 (3) (vii) Casual Reeeiffs —^’Non recurring nature' meatw 
no* that the pajmenU have m fad not recurred but that they are not 
to recur Ram Jmnt Kunnor v Con rnsswner of Income-tax V r . 

1946 I T R 561 (An ). 
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Qffts _In order to be tarable mawne need not an'e from a btismess, 

etc , or as the result of tn outlav b> the recipient or from an enforceable 
obliration and ina> anse from voluntary pryments Occasional tow 
ever are not taxable e\en if they tccuc they arc not ordinanl) taxable 
Rom Amnt Kumvar \ Commisnontr of Income tax V P , 1946 I T R 
•^1 (All } 

Page 507 

CompensoUon jor loss of emflaynent —^An insurance broker with 
prenous business connection* was in the service of a companj of insurance 
broker* for many years His previous clients continued to remain hi$ oim 
and to them he deioled his whole lime but the commission m respect of 
that business went to the Compsiny, who allov/ed him to retain 50 per cesit. 
of it in addition to a fixed annual sum The contract of service was oral 
la 1937 his share of commission was £10000 In that year he was asked 
to give op his job to take up that of Managing Director and as compen 
sation for the loss of his business and commission vas paid £30000 It 
was held that the sum was a capital receipt m his hands for it had nothing 
to do with the office of Managing Director and was solely compensatioa 
for loss of his owm business Hose v IVarank 1946 K B 

Pagft 6^9 

The decision m Smiffi Barry v Cordy was reversed by the Court of 
Appeal and it was held that the dealings la the life insurance poliaes in 
fjj* tion constituted trade 

Page 515 

Section 4 A (b) Rts^denee of firm —Control and Management should 
be de facto and not mete \ de jure The word* wholly situated should be 
liberally interpreted, and the temporary visits of the active partners and 
the residence of the dormant ones «hould be ignored in arriving at a deci 
»ion Since control and management require the media of human minds, 
it would appear that when a plurality of persons jointly or severally con 
irol and manage a firm the analogy of a Company «ho!ild be followed and 
just as m the case of a Companj it is seen among other things where lh“ 
registered ofi ce is located it *hould he seen wherefrom the real control 
cfperates The question is one of mixed fact and lav. Bfii»i;i R Hotk 
V Commtss^o> 't of Jncoi c tax Bombay 1946 I T R 334 


Page 543 

SrcfKWi 7 Emfloymeni —Though a director as such is not a servant 
of the Company there is ortfijug to prevent his being one bj contractual 
rehtioi to that elTect it t« all a matfer of evidence whether there is such 
a relation or not The fees of a Director are taxable under Section 12 
while tlic salary of a servant t* taxable under Section 7 and the rates of 
tax under the Finance Act appropriate to the hro cases maj diftcr when 
rates are changed from one year to another Commirtioner of Incomr 
’ax Rompoy-v Armstrong Smith 1946 I T R 606 


^e aUo /frkrr v Lovdott Ftlms etc 1945 I T R (Sup } 6 re- 
of Income iar. Bprlhax 7 

Lady Na^Jbhai R J TaJo 1947 1 T R 8 ^ 
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Out of pocket expenses,—‘A studait assisfa^jt in the research laborafory 
of a Company had under the conditions of his employment to take his 
B,&, degree, for which he attended evening classes The Company su^ 
sidised his studies and did not reduce his remuneration for his hours of 
absence. He claimed to deduct from his salarj’’the travelling expenses to 
attend the B.Sc. classes on the ground Uiat his reading for the B.Sc. 
■was an integral part of the duties of his office but the claim was disallowed; 
for, it could not be said that when listening to the B.Sc. lectures he was 
performing his duties as a student assistant of the Company’s laboratory. 
Blackzvell V. AfU/j, 1945 K.B.D. 

Page 554. 

Section 8, Provisos.—^Thc whole of the interest on borrowed capital 
used in buying securities, whether tax-free or not, is deductible, and it is 
not open to the Revenue to apportion the interest between tax-fee and tax¬ 
able Securities. Also, the whole of the interest receivable on tax-free 
securities should be excluded from taxable income, even though the 
assessee may thereby receive a seeming double advantage. C.P. & Berar 
Proviuciai Co-operative Bank, Ltd. v. Commissioner of Income-tax, CP, 
1946 I.T.R. 479, dissenting from Commissioner of Income-tax v Madras 
Pfwinctol Co-operative Bank, 1942 I.T.R. 490 
, See also notes under Section 10 (2) (ih). 

Page 562. 

‘ Section 9: Annual value.—Tht liabili^ being on an artificially defined 
income, does not depend either on the power of the owner to let the property 
or his ability to receive the annual value, but solely on the ownership. 
Therefore, the fact that certain house propert)- under trust is entitled to 
be occupied free of charge by certain beneficiaries will not absohe the 
trustees from liability to tax. D. M. Vakil v Commfrrioner of Income- 
tax, Bombay, 1946 I.T.R. 298 

Page 662. > 

• ' Of zthich he is the Owner. —The legal position regarding the owner¬ 

ship of buildings constructed by a lessee upon land belonging to a lessor is 
different in India from that in England. In India, when a lessee erects a 
house on his lessor’s land, during the period of a demise the house does 
not become appurtenant to the land but belongs to the lessee who can remove 
it or d«nolish it and take sway the material? at the termination of the demise 
unless there is a stipulation to the contrarj'. A provision, therefore, that 
the lessors will take possession of the land and structures after the expiry 
of the full period of the lease does not confer ownership of the structures 
on the lessor until the expiry of the lease; in the meantime the lessees have 
tlic ownership of the structures and are therefore liable to t.iN under 
Sectlbn 9 of the Income-tax Act. 

The Income-tax law does not distinguish between the ownership of 
‘property’ by a Company and by an individual; and in either case the 
is to be computed under Section 9 and not Section 10. Ballyouneje Ban , 
Ltd. V. Cowunifsioi'cr of Income-tax, Bengal. 1946 I.T.R 40S 
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Clam —riie UataMy o! Ill' hud » be distraintd or sold in Uie event 
ol eettain defaults will not ni tUeU nolte a payiticnt or the interest m a 
oavtnent a charec on the land JitiM Thairt, Bombay, Ltd v Com 
liiirsioliee of Incomt tax, 19-16 I T R 63S 


Page 5S3 

Section 10 BoioMif 0 / |>ro^ —In ihe case of a Company dcaltog tn 
iTiineral and concessions and lunnng them lo account, no profit cm 

arise until a balance is struck bclneoi the cost of acquisition and the pro¬ 
ceeds of sale and the fact that the Companj may retain some rights, e g » 
possible reverter or shares in new companies will not deprive it of Uic 
right to deduct the cost of acquisition when computing profits But the 
Company cannot cKim to postpone the emergence of profit until all its out 
lay has been recouped, though it may be convenient for the Income-tax 
authorities to agree to such a course Dnttsh South Africa Co v Com 
murioHcr of Itieome tax, Rhodesia, 19-16 I T R 17 (Supp ) (P C ) 

Page 539 

Section 10 (2) (lu) —Interest does not include discount or ‘Con¬ 
tango or backwardation Torrens v CIR, 18 Tax Casts 262, these 
Items would be integral parts of the buying or sellmg price and be subject 
to the same incidents 

Vi^here a onema concern pays m respect of leasehold land on which 
Its theatre stands a rent including m it mlcrest on outstanding premium, 
the interest is neither interest on capital borrowed for the borrower’s bust 
ness nor an expense admissible under Section 10 (2) (xv), not being 
spent for the purpose of die business The mere purchase of a capital 
asset involving payment of interest on the outstanding balance of the cost 
from tune to tune does not amount to the boncnving of capital for the 
business Metro Theatre v Communoner of /neomc (a*, Bombay 19-46 


Page 5S0 

To* free SecuTxiies —As regards mteresi cm capital borrowed and in¬ 
vested in tax free securities, see also C P «S- Berar Provincial Co operolxve 
Bank V C<j»i»«wjio«er of Income lax, 19461 T R 479 referred to under 
Section 8 


Page 604 

5cctio« 10 (2) (vi) Defreetalton —There can be no question of any 
allowance for depredation mi the case of a Company which merely deals in 
mining rights. for such nghls, being its stock in trade have to ^ valued 
like all such stock, on consistent and reasonable principles of valuation m' 
volving adjustments it may be, m either direction not necessarily progres¬ 
sively downward as in the case of depreciation Brtltsh South Africa Co 
\ Commissioner of Iticoine ttx Rhodesia J9t6ITK 17 (Supp ) (PC) 


Page 606 

\Vhert there is a chaiigc over ra m electric supply and distribinirm 
system Irom Direct ctirrert to AKetoatioj Current and the SSbS 
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changes at his cost consumer'^ fines and fittings it is open to the distributor 
to claim depreciation onl> in respect of his oivn plant and machinery and 
not in re«pect of the consumers lines and fittings, for the later do not 
belong to him Foona Flcclnc Co ttc , \ Commissioner of Ii come tav 
me I T.R 618 

Page 604 

Actual cost —^This ha<i to be detemiined indepcndcnil> ot whether any 
one other than the as'essei. contributed partly to the cost Commissioner 
of Income fax v Poona Electric Co , etc , I94<5 I T R 620 Tlie under 
lying idea is that the outside contriWtion if any, is of the nature of a 
capital receipt and therefore to be kept out of the picture 

Page 018 

Tares —In Stcuart and M DDttd \ Cl^de Tritst (a recent case sec 
■'Taxation ) the Scottish Oiurt appears to ha\c held tliat in awarding damages 
for loss of smges income tax «hotiid be deducted from potential eamingi 
tvhilc the Tnglish Court m /orrfo« v Ltmmcr and Trinidad Lai Asphalt 
Co (another recent <a<e took a Conipim view To n large extent it would 
«ecni the point depends on whether the damages when awarded s;i]J be 
taxable m the hands of the recipient 

Page 619 

Poiiiuci —-The ' such sum referred to m clause (x) of sub section 
12) of Section 10 is the same as (he an> sum paid as bonus or eomrtii«sion 
referred to earlier in tlic cbusc, and the reference is onh to the quantum 
and not to the character of the pa>-nicnt 'hiercforc if the other condi¬ 
tions of the clause arc satisfied the conunission or lioniis paid to a 'hare- 
holder emplojce m a private company cannot be disallowed mcrel) on 
the ground that a part of the money could ha%e been paid to him as dividend 
<7thenu«e cspcciilly where the payment of bonus or commt$ ion Jia» no 
relation to the share capital of the payee but only to his work as eniplo>«.t 
Lo^al Motor Senice \ CowimmioKir of Income tar, Bombay 19-16 I T 
R 647 

Page €23 

Bad debts —In BrtstozJ > Wdliain Dtclmson & Co I94a (K B D ) 

6 Fax Rep 293, Alaanghten J , n.\mc<l the dcci>ion of the General 
CtarmibSioners and at^owed the Crown to tax ws trading profits m the 
\car of rccox'erj, trading debts that had been written off as irrccovenl 1<- 
in an earlier j'ear The Court of Appeal—1946 I T R 38 (Sup )—con- 
fimted this decision Tlie assessce s claim was tJiat (Ik. ilan had been brought 
into acenunt in the earlier year as a debt in rc'pect of goods sol 1 on cred t 
and that therefore tlie item could not t»c taxed again m a later year whfii 
rcccned TJic Court considered that, on the fact', the item could not l>c 
treated as ha\mg been finally brought to account in an earlier year It was 
taken at^ull value m jaar I rc»f«c^ m value m years 2 and 3, and recoair 
ed m year 4, it was therefore not like an ordinary trahng debt at all an 1 
It could not be held lliat it had been brought to account finalK as a debt 
The facts of the ease were peculiar and rebted to sales m wtHler 

■abnormal conditions The general question, however, still rema ns 
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uHseUlttl as will be seen from the ioilowiiig rninrl s of tlit Master of tlte 
« ,{ ,n jear 1 there hid been a debt \ hidi for sonic reason 

i.ad been omitted, and Ihni m >eaT 4 the amount of Uic debt was paid, Uic 
proper course according to llie ordinary practice isould tic not to treat that 
as a trading receipt of jear 4 but as a trading rcctipt of )car 1, when it 
ou*t to Viavt ippewd u\ tlit accoauU m its tlien fonn of a debt ... .tlic 
proper remedy in lint ease, is to rc-eqxm b> proi>er procedure, tlic accounts 
of year 1 But that is not this case at all 


Page 629 

Samtific RvS nfch cxfeiidu (re —Under Note 17 to the fonii of Uctum 
of Income (Rule 19), as a specul case sudi ctpcndilurc incurred m the 
previous jear of the assessment jear lOltdb will lie alloiicif in the next 
previous jear 


Page 643 

Serhon 10 (2) (x\) Capital cifefiiiivre —^The considenticm for the 
lease of forests containing harra nut L he tliougli paid in instalments 
liiinng lilt, currencj of the lea>e Ins been held to bt caoibl (.xpcnditure 
Apfellalu Tri^Miiof v Haft ^oIh ftfi^an Hoj« iirajudaiii 194(5 I T R« 
447 (Bom ) In such a case what « acriuircd is not the nw niatcrnh 
but a source of raw matenah 

In the case liowcicr of a Company dealing in mining riglits, etc » Uie 
CD t o! acquiring sucli assets is not capiul expenditure since it relates, 
not to the Company's fixed capital Wl lo its circulating capital which it 
turns mer in order to secure profit from t( British South Africa Co \ • 
Commtstioner of Income lax, Rhodesia 194(5 I T R (Sup ) 17 (P C ) 

Page 647 

The House o! Lords confirmed the dcasion oi the Court of Appeal m 
DotieasUr /Inwl^'oinalcd CoHicnw v Peon 


Page 644 

Goodijill —A sliare of net profits |«id by a firm to an individual who 
Is expressly declared not to be a partner and freed from habilitj for tosses, 
for the use of a name the goodwill of which continues to belong to the m* 
dmdual is revenue expenditure of the firm for it acquires no Capital asset 
thereby Tlic case is different from acquiring goodwill and paj mg for it 
m ins^ments, men if expressed as a sliare of profits 

Nkis such acase one of jMrt adicnliire (« UioWnsn ,„i 
Cable 1937 I T R one of sharing ultimate net profits as 

m the Pondicherry Cafe, | I T C 353 but one of sharing od Le inter 
mediate profits as in the cnlufi 5itpar Manii/ocfiirerr' Case 1937 T T R 

T S'" ‘J' >« •>» te'-™ rnU.cr than to cam the 

the profits of Jc.hns,I.«s obv^sly. g„rfn„,l j , 1 ^” 

increases profits Vtlhaldas Tkakerdas & Co v Comnutnon/r o/ 7 « 
come tax Bombay T-R 822 commissioner of In- 

^ \ chan 

Page 704 \rp 

t. lor sprefe imam -Tl,o 

fee Ic .ed by a stock brokers’ assocntl«„ to adrmt anlhonscd clerks ,nlo ftl 
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Exchange is remuneration definitely relate to specific ser>nces rendered 
b> the association for its members ITte services were speafic because 
they provided an identifiable scheme laid down «ith sufficient clarity and it 
i\Tis immatenal that all members did not employ autlionsed clerks and, 
therefore did not av’ail themselves of the services, Native Share and Stock 
Broker^ Association v Commissioner of Income tax, Bombay 1946 I T 
R 628 
Page 709 

Section 10 (7) Insurance business —^The mam questions dealt with m 
General Family Pension Fund v Cantmtssioner of Income fax Bengal 
1946 I T R 488 relate to the pre-1939 law and Mill not anse under the 
present taw 
Page 710 

Rule 3 (a) —A Life Insurance Coinpanj pays incone tax and super 
tax to discharge its own liability and not tliat of its policy liolders there¬ 
fore tax IS not paid or reserved for or expended on bihalf of policj holders 
witliin die meaning of Rule 3 (a) The fact that a percentage of the life 
fund IS reserved for policy holders is immaterial The part of the \alua 
tion surplus which is carried forward into the future valuation as at the 
credit of iwlicy holders is reserved for them and therefore deductible New 
India Assurance Co \ Conumssioner of Income tax Bombay 1946 I T 
R 809 

Page 374 Page 604 

Aeeouutancy erpeiucs —While Allen \ 1 orqitharson 17 Tax Cases 
59 applies to income tax and super tax cases legal and accountancy expenses 
on appeal (and o fcr/ion on U c initial as«cssmcnt») m the case of Excess 
Profits Tax including appeals to Boards of Referees can be dcductrf 
from taxable income for until Excess Profits Tax has been correctlj deter 
mined assessment to income-tax cannot be made at will Kiisldcn Heel 
Co \ Inland Revenue 1946 (K B ) 2 All F R 141 The ground for 
deduction is even stronger in the case of appeals under the Exoess Profits 
Tax Act against di<aUowancc of jcmuncration of «npIojT;cs for it may be 
necessary for die assesscc to retain die services and goodwill of Ins em 
plojees Stmlli’s Potato etc \ Inland Revenue 1946 (K B ) 2 All 
r R 284 

Page 074 Page 719 

Section 12 —^Tlie expenditure incurred by a director of a hank m 
suit seA.mg \tj wreiftifcAc W* AeOawi ys xitA, exi^n^riVciTc 

it docs not create a new source of income but merely preserves an existing 
one and it is meurred for the purpose of earning income as a director 
Coi}imiss\oner of Ttieonie tas Bombay v Sn Punishotlomdas T! akurdas 
1946 I T R 39^ 

As to whether a case falls under Section 7 or under Section 12 see also 
notes under Section 7 

Page 727 

Section 13 Basis of accounting —Mtn. withdrawals by parimo ^ 
not be d e lasts of keeping accounts and the fact that an assesscc ha 
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assessed m the past on the basis of actual withdrawals cannot make it a 
method of accounting regularly employed In re ’Ifotic/iaiid aiicf Devuias, 
1946 I T R 534 (Bom ) 


Jage 731 

The fact that it is not convenient or easy to allocate receipts or expenses 
as against vanous items of assets is no reason for holding that profits emerge 
only after the expenditure on the assets has first been recouped, the allo¬ 
cation of expenditure and income must somehow be made on a reasonable 
basis But there is nothing to prevent the Crown from agreeing to the 
more convenient allemauve of not taxing any profit until the expenditure 
•on the assets has been conipleldj recoup^ Brttuh South Africa Co v 
Commissioner of Income tax Rhodesia 1946 I T R (Supp ) 17 (PC) 

Page 741 

Where a prospecting (.(Mupany selU a concession to a public Company 
promoted by it and takes ‘hares in the public Company m payment for the 
concession the shares are the price for part of the prospecting Company s 
trading stock and the shares should be valued on some reasonable basis, 
■even if they cannot be sold m the usual manner through the Stock Exchange 
it the new Company transfers the concession to a thud Company receiving 
in cxdi'ingc shares of the third Company which it distributes in specie to 
its «harehoIders the first Company m fact realises part of its investments 
■vnd the new 'hares 'hould be valued in otder to ascertain the profit or lo«s 
on the transaction Gold Coast Seleetion Trust v Inland Revi,nue, 1946 
(C A ) 

Page 728 

The House of Ixais. coufinned the judgment of the Court of Appeal 
in Craddock v 7ero Inieitmeiui The Revenue have no supervisory 
junsdiction as to the reasonableness of contracts or transactions (apart 
<jf course from the transactions being o^ourablc or fictitious) and cannot 
therefore, seek, to d»<pUce the actual cost of purchase by alleged true 
market value to be ascertained otherwise 


Page 731 

Compensation under a stilute for the prevention of 'nbbon develop¬ 
ment can be said to be due only on the date of agreement if the compensation 
IS settled by igreancnt or on the date of award if settled by arbitration or 
by a tnbunal Johnson \ Try Ltd 1946 (C A ) 


Page 771 

Seetion la Life msuronee frenua —A life insurance policy will not 
cea-se to Wsu».h even though under the femiN the assessec m any eventiialitv 


Page 770 

If umlcr He lc™s of Ho IxJkj. tic ass„ed cimt talc a loan tat 
of a part of the premmm the policy becomm- ro.d in th?kS 
of his ,»t talras a loan the asniml doca not, „u„n the n.L,n"“f 
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Section 15, ‘pay tlie part of the premium represented bj the loan and he 
can get rebate of tax only in respect of the part of the premium not covered 
by the loan (\bid ) 

Page 776 

Section 16 (1) (c) —In order to enable tlie tnistor to claim a deduc 
tion from his oum income, there should be actual transfer of income either 
to the beneficiaries or trustees or to others at their behest, and it is not 
merely sufficient that of his own accord the trustor pays for the benefit of 
tlie b^eficiancs and then claims that he has discharged his obligations to 
the trustees The governing consideration i«, not ^^hat the trustor could 
have done, but what in fact he did hdand Revcmic \ Compton 1946 
K B D 

Page 778 

For tlie third proviso to operate it is not neinessarj that there should 
be a transfer of assets it is enough if the income of assets remaining the 
property of the disponer has been transferred 

In the case of a settlement by a husband for the exclusive and in 
dependent maintenauce of his wife, it cannot be said that the husband benefits 
indirectly (vvitli reference to the third proviso), because he is under a 
legal obligttion to maintain his wife Shahapvre, D R \ Comnnsnoner 
of Income tax, Z?oi»i6oy, 1946 I T R 78 

Page 780 

Section 16 (3) —Income received bj a wife from rent of property 
gifted to her b) her husband before 1937 can be added on to the husbimd a 
income Shetkh ilohanmad Nagt v Conwtisstoncr of Income tax, Punjab, 
1945 I T R 452 

Page 817 

Section 22 General nottcc —It is not open to an asscss.ee who has filed 
a return of income m response to a specific notice under Section 22 (1) to 
object to the assessment on tlie ground that the general notice under 
Section 22 (1) had been issued irregularly, hamakshya A^’oroin Smgh v Com 
missioner of Income tax, Bthar and Onssa 1946 I T R 672 Chatturam 
and others v Commissioner of Income tax Bihar and Onssa 1946 I T R 
695 

Page 833 

Section 23 Benami —It is open to the income tax autlionties to find 
that a transaction was benami, but there should he materials for such a 
conclusion and the onus rests on tiie authorities to show tliat the ostensible 
owner or beneficiary is not the true owner or beneficiarj, the more especially 
m Muslim families where an individual holds property for himself and not 
for the family he represents Shekh Muhainad blagt v Commissioner of 
Income tax Punjab, 1945 I T R 452 

Page 863 

Section 23 A Onus of proof —It is for the Company concerned to 
prove that the “public ’ are ‘ sutstintially interested m it within tlic mea 
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mg of the explanation to «iub-section (2^, if tiie Company vnthts to escape 
from the operation of this section , 

The question whether the ‘harts of a Company were the stibj«t oi 
dealings m a Stock Exchange in Bnti‘h Inda during a gnen penod is a 
question of fict and the Court will interfere onl> if there arc no matenaU 
for a finding Huthce ’itiigh & Sons \ Commissioner of h^ome-iax, 
Bombay, 19-^ I T R 6^3 

Page 862 

Benefexai vitcresU —Section 23 \ has no reference to equities or 
beneficial o\nicr«hip ind where a husband and wife arre jointly registered 
as the holder of certain share-* they ha\e to be assessed as a sbarc^ider 
with the status of an issociaiion of pcrKjns” The ‘ection is i proceonrai 
one and not a charging <ectton It creates an artificial notional income 
which does not exist in the pocket of any shareholder Provisions in the 
articles of association of companies to the effeiS that the first named 
among registered joint holders of ‘hares ‘ball cxcrase certain rights con¬ 
stitute mere adminislraluc machinery for the purpose of the Companies 
Act and have no bearing ou ‘ecleon ^ A of the Income-tax Act Camhatta 
V. Cemwanoner o/ /iwomc tax, Comfiav 1946 I T R 7-48 

Page 873 

Section 24 Identity of fiiutners —This is a question of fact The 
test for decidmg whether tsvo busmesfcs ate separate or not is the existence 
or otherwise of on interconnection an interlacing an interdependence bet 
ween and a unity embracing the two The mere fad of ‘peculation by 
itself IS not a ntce sary nexus between two or more separate speculative 
buamc»se« integrating them into a smgl«. business of speculation on the other 
hand for a business to be single speculation need not be of the same kind 
or in the same commodity every year Covxxtdram Brothers v Con: 
musiontr of Income tax Bombay 19% 1 T K 764 

Page 879 

United Kvtgdori Lou —The United Kingdom Finance Act No 2 of 
1946 has liberalised the ronditions of «et off and carry forward of Io«se« 
e p , b) extending the period of carry forward for losses during war }ear« 
set off of losses against interest or dividends connected with trade etc 


Page 992 

SecitOH 41 Deities maintained under pnvate religious trusts can be. 
treated as jundical persons and where the ‘hares are precise and spenfic 
•wdAS 'bn. difArxcs Vic diaiged separately to tax and not in 

lump at the maximum rale Sn Jyotakjxin KaUn ata etc v Commu 
sioner of Iwrowir tax Bihar and Orirsa 1946 I T R 703 


SMm 40 —The pajment recoroi by a diratced mfc f.om to hns 
tot the matntename o( di.Uro. ol to diseolTOl mnart is ncorae 
of the mother and taxable as such Spenctr \ Robson 1946 K B D 
It inch mamt^ce pajments ant psen fi« of tax to otoss amo.m. 
tor the purpose ol taxation. .houM erolcntly bo -uorlted out on t^K 
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of the ruling of the House of ILords in Inland Revenue v Cook, 23 Tax. 
■Cases 218, the Re\enuc authorities are not concerned ^ith how a repaid 
siun IS applied 

Page 1012 

SecUon 42 Busiuess eoiiHeeiion —‘Ereelance’ brokers in British Indn 
sent ofifers of purchase on their own contract forms or letterheads to a 
non resident manufacturer, the brokers having no other connection with th»- 
non resident, and the latter decided m each case whether to accept or reject 
the offer, the accepted form, bearing the stamp of the Indian state, being 
returned to British India for the signature of the purchaser The contracts 
were all F O R in the state, and the consignments were addressed to the 
non resident to 'self' at the place of destination m Bnti«h India, the railway 
receipts being sent to the purchaser either through the brokers or through 
banks and the purchaser receiving the railway receipt from the broker or 
banker on payment for the goods It was held that there was no business 
•t-onnection fftra Mills v Iitcotue ta.v Officer, Cozinpore 1946 I T 
R 417 The expression business connection’ does not admit of precise 
•definition, but tliere should be some business m British India and the non 
resident should have some connection with it, though there need not be a 
■definite organisation, establishment or entity in the nature of an operating 
business, branch or agent In the Hira Mills case the sales were to ciistomer*< 
who mcrel> happened to be m British India 

Page 1026 

SecUon A4-D —This section dots not cover the case of a transfer of 
■assets to a Company resident m British India which subsequently becomes 
non resident The definition of 'associated operations’ is confined to 
operations m assets representing the transferred assets or income there 
from, and cannot be extended to cover the case of subsequent change of 
rrciidence b> the trtnsfcrce Cf Congreve v Inland Revenue 1946 K B D 

Page 1036 

Section 46 —A ‘legal proceeding’ is not necessarily a proceeding in 
in ordinary Court of law, and a proceedmg under Section 46 (2) of the 
Income tax Act is a ‘legal proceeding’ within the meaning of Section 171 of 
the Cornpames Act, and in accordance with the latter provision, an Income- 
tax Officer, before sending a certificate to the Collector under Section 46 
(2) of the Income-tax Act xn respect of tax due from a Company in 
liquidation should apply for leave of the wmdmg up Court Gozemor 
General ik Council ^ Shtroniant Sugar Mtlls, 1946 I T R 248 (EC) 

Page 1038 

Priority —^All the previous rulings were reviewed by the 
Court in the above case and it was held that except to the extent ^ 

provided m the Companits Act, particularly Sections 230 and ^2, the 
Crown in India is not entitled to any pnoritv, prerogative or prcieren i 
treatmait m rc«pect of debts due lo it 
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Section 53 Comtosihoii of offences —It is not neccs«ao, m 
of most of Uic offencts created the Income tix Ac‘, that a foiroat 
assessment slioiiW Iia\-c been raadL before prostciUioti can Ik. slart^, n » 
tliercforc, open to the InspcctmfT Assist mt Commissioner to ccanpou 
sucli oacncts at an) stage of Uic proceeding* rchltng to the as*cssmM\t. 
Ihe law m the United Kingdom also is ‘nmihr See tor example, 
Cocicrl lie ^ Inhnd Rctciiiie, 16 Tax Cases 1. 


Page 1094 

Section S4 (3) («i \ —Tilt expression 'iiii.rorrialc anlhoril)’ is wAc 
and will include also a Cntl Court when it is railed upon to detennme 
judicial!) whether a person has or Ins not liecn assessed to income i 
particular period, c ff , to decide m conntctioii with alleged disquahfira lo 
for relief under an \gricuhun^t3 Rdie! Act Sucli a Court can i^l tor 
the rele^ant infonnaliou from the Income tax Dctnrtmcnt. Icttktto 
Seshatataram oiid others s C/io/*ofm»iodo 5 ii UfiitoJo end 

othera ^946 I 'V R 722 


Page 1154 

Section G6 —The Higli Court ts neither bound nor entitled whether 
at the instance of either part) or of its own accord to propound a question 
of law not raised h) either part) before llic Appcihte Tribunal, cither aa 
an additional or ns an nltcrnatiic point of law to tint rcfcrretl by the 
Tribunal Tlie Court-^ (unction is onl> adiisor) ind eniifincd to the 
points referred to it Iltra Jt/iWr \ of InconiC'las, U P , 

I94fi I T R 417 (All ) A’cicob Nmvasish Ah Khan v C‘op»i»i»x,yr<JHrr 
of Income tax {Oudh) 1946TTR 556 Ap^e)hte Trihnno] \ Podha 
Afodur Tnuf, 1946 ITU 472 (Nag ) 


Page 1160. 

It would be 111 coiifomnty witli Section 66 and also conduce to con* 
lenience i! all the rclci-ant facts were referred to in the stitcment of case 
instead of having lo be sought for in the judgments of the Income-tax 
autliontics fliro AfiHi v Commtmoner of Income tax, V P , 1946 1 T 
R 417 (AU ), In re Badar Shoe Stores. 1946 I T R 431 (All > Tiie 
High Court has no jurisdiction lo go bdnnd or to question statements of 
fact made b) tlic Appellate Tribunal in stating a case, all tliat the Court 
can do is to return tlic case for further findings of fact, if tlie facts In the 
ease arc iiisufficient to enable the Court to decide the ijuistioiis of law 
relerred to it Commissioner of Income lax, U P ^ Duarke DJnesh 
Tanph 1946 1 T R 440 (A« ) 

This howcicr, docs not mean that the High Court is bound to accent 
findings oi fact, even i! tliere arc no maUrials lo support the findings * 

men a statement of ease is submitted to tJie High Court bi tlie 
Tnbimat, if either part) desires further facts to be stated or other ouestions 
of law to be raisi^ it can make an application b) way of motion'and this 
'A i k tord along «,lh Ihe stiteineM ot case and it aould bo for llie 
Conn then to decide ahefcr the shtonoi.t m complcto and also „l,e£ 
on the ticts the Tribunal has nisod the appropriate qneshonj rf “f 
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Khanda ala & Co \ Coimmsstoner of Imomc tax Bombay 1946 I T R 
635 WhcUier tlie requirements of a statute have been met by the facts 
IS a quesbon of law The findings of fact themselves are questions of fact, 
except when tliere is no evidence for the findings not merelj insufficient 
evidence for them md m the latter case the findings of fact also would 
raise a qae$tion of law Bnhm Moharaxhtra 'i\ndicale \ Co>}imissi07ier 
of Income lax Bombay 1946 I T R 611 

Page 1193 

StcUan 67 —•WJiile an Income tax Officer has power under tlie Income- 
tax Act not only to assess a person but to find for tlie purpose what pro¬ 
perty he has and his conclusions whether right or wrong can be challenged 
onij Ill accordance vvitli the provisions of the Income tax Act and jiot by a 
Civ tl Court and sunilarlj the action of a Collector m realising the demand 
of income tax as an arrear of land revenue cannot be questioned m a Civil 
suit there is no jurisdiction in llic Income lax Act or the U P Revenue 
Act to bind third parties Therefore if the Income-tax Officer finds some 
proptrtj to belong to an ossessce vvluch m truth belongs to a ‘stranger the 
latter has a cause of action against the Income tax Officer It should be 
noted however that there is conflict of authontj as to the interpretation 
of the relev-uit parts of the U P Revenue Act Sccretan of State v 
Radho Sttvmt Sat Satiu 1945 I T R 530 (All ) 

Page 1185 

Putting into operation the machinery of Section 46 m order to collect 
arrear of income-tax as arrear of land revenue is an act done in the 
collection of revenue withm the mennmg of Section 226 (2) of the 
Government of India Act Also the jurisdiction conferred bj Sections 2 
and 3 of the Indian Companies Act is original jurisdiction vvillim the 
meaning of Section 226 (1) of Uie Government of India Act Therefore 
the High Court cannot restrain the Income tax aiiflionties from proceed 
mg without leav e of tl e Court to recover arrears of income-tax under 
Section 46 (2) of die Income-tax Act Govertior General i« Couned v 
Shromai i Sugar Mills 1946 I T R 248 (F C ) 


THE INDIAN ONANCE ACT 1947 
Acr No W ot 1947 

An Act to give effect to the ^iiancial frofosals of the Central 
Gozemment for the ^ ear beginning on the Iff day of Afnl 1947 
1\ iiLREAS It is expedient to discontinue tlie duty on salt manufactured 
in or imported into British Indn to fix maximum rates of postage under 
the Indian Post Office Act 1898 to amtmue subject to certain modi 
ficptions for a furtlier period of one year the additional duties of customs 
imposed bj section 6 of the Indian Emance Act 1943 to continue the tem 
porary export duty on raw cotton and the enhanced rates of export duti« 
On mv jute and jute nnnufactorcs to enbmcc the export dutv on tea to 
fix rates of income tax and super tax and to make certain provi« oiis 
relating to lucomc-tax super lax and excess profits tax 
It is liereb) enacted as follows — 
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Short title and cstent _ * (O Thii Act tl^a^ be called the In<iian 

Finance Act 1947 

(-) It extend, to the vtholc of Bnti h India 

dLJZ2‘VZ ‘f “/ ''P"' no *ty 

duty , Ic\ied on salt inanufictiired in, or imported 

3 For thr In<l'n 

y 'n^nnmg on the 1st clay of Apnl, 1947. the Schedule 

Inland postase rates ^ m the First Schedule to the Indian 

; f ofTim be .nserted in the 

to that Act ' '®S as the First Schedule 

" ™ t-oods chargeable ivid. 

coaueus, r . Ii,d? T "“'or the Frst Schedule to the 

..a£r™e“,"LS, M™e3r''" “ ""^cr the <a,d Sche- 

XIt”?"''’"""'' 'S' Gmen^^ 1”? nolification of the Central 
XIt.t SrtoT 11 '^'"S ■" force imposed 

k the Indian V ^ *** Motib 1943 by section 6 of 

'Inject to eeru,„n,odili;ati“”’„„Sr?r,/'', 'ontiuued 

cS i“ f Finance Act 'l 94 d k'Vi March, 1947, by 

a* PiOMded m the said seci™ i <0 be leiied and 

■aodiheations „p ^aection 6 

* rovii oa r^arduiB cef 

.“E°SdT"^ T«'ll Art 1934 S'k™"'' 'o 

'•trtrtdrt.„rtema„ siibshinM, ", "rtj "" '“"o'l.ns shall be 

thl second schedui r 

Export Tariff 

ItecaKo 

"S'""’ ’‘'"“o" "Vci'nrt"™ 

oc hSl.r,"“£r 

.“'■'■“Jmi""’ ‘"t" '"•■.Xa™. rope 

jm“*ni\"1,fir,u“*/ 't'»rtiP'«i»i5 of 
, „ specified not oiherwiw 

•> KAw cortou 


Rate of duty 

£ of ™ tbs 

«» 15 per bale of 400 lb*. 


'’'S.rj'.'i nee 

»t"eh are free ® “d n^doit. 


Rs so per ton 
R* eo per ton 

P''fintion w 

naSd’oaSJ f" P" 

‘■“"''""ai Perth- 
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(2) The follo’Ring Ordinances are hertbj repealed namely — 

(а) The Indian Tariff Act (Amendment) Ordinance, 1946, 

(б) The Indian Tariff Act (Second Amendment) Ordinance 1946, 

(c) The Indian Tariff (Amendment) Ordinance, 1947 

6 (I) Subject to the proviMons of «ub- 

Income lax and »uptr sections (1), (4), (5) and (6), for the jear begin 
*** ning on the I<t da) of April 1947— 

(a) mcomc-lax slnll U. diarged at the rates <iwcified m lart I of 
the Sclicdule, and 

(f) rates of «upi.r lax vhall for the puri>o«eb of >.cction 55 of t'l^ 
Iniliaii Income la-t Ad. 1922, K iho-e siKcficd in rntt II ol Ihc Schedde 

(2) In mnlnilg anj acsdsnicnt lor tic ccar tmlmg on the 31st da) 
of Jlardi, IMS there ‘hall he dediicled from the total incOTte of a i 
as«cs<ce, in accordance sMth the provision^ of section 15-A of the Indian 
Inepmc lax Act 1922, an -unount espial to «i e-fifth of the earned mcmiw.. 
if any, included in his total inconu but not exceeding in ant tour 
thousand rupees 

(3) In making an) a-M.-»KnHnt for the )xnr ending on tht 3Ist d.i> 
of 'March 194S — 


(a) uheri. th.. total mcona of m a<ses«v nOh being a 
uicltidc* an) ineonn chargeable under the hnd 'Snhnc*. a» redo^ ) 
the diduction for cured incotm appropriate Uimto, or an) menme cJiat^^ 
nlk iindvf the head ‘ InlercM on ‘Cci ntics , or an) in^nu frwn 
m of \ liidi he is. dsxmcd under «ectioti 19-11 of the Indwn b 

tax Act, 1922 to Ime paid ireomc-tax i «po cd in HnH- h India, the 
tax jw)'a)lc b) the a*M3Hx on that p-ari of his total income which ennsi* 
of ««di ific!u«w>ns *hall Ik an amount ticanng l« Use total amount of lucoti <*- 
tax pavablt according to the mUn applicable under the opmtir-n o! le 
Indian Iltiancc Act, 1946 on hi> total moon c Use ‘anic pmporlioii as tin. 
amount of st^h inclusions Ix-ars to hi> tot’l incoirv 

(5) when, llu total mrtxre of an a«ie<si-e, lut Uusg ® 
inchKlt.s am lucomt cliargnblc uiuh r ths. hcatl ‘^lams on" 
tax Ji.a« Uxn or might hati. fxxn deiluctevl unlct tht ' «,rw-r 

'rcticu (2) of station 18 of IN IHiao Incoiix-tav Act 19Z., tne up^ 
tax paj-aWc b> Uu. aw i on ihit jxirtum of hit total iiw^u ^ 

sifii of »uch nclusun sltall U an amtrttnt l<aring to Uc l« al 
iV^Kt lax pa>-alte acconlmg to tlw rates apjJicaWc ^1 t t t '1^ 
iW Ifhhan limncc Act. If»-16 on lu< to»al im«re the same { 
the ainoiitii of 4 n-li inch »ion fxars m 11< lets! incopw 

(4) In »i„aking ana 'or the )t3r crvl ug i-n ‘ 

of March W8 where lU U'^t meow rf , ..4 j- 

•armtl mcwi e aisl ^ar1^ of nn-Mnio! m se-e* 0 f suixr p ) 
dva.ll Iks-^ - ^ 5 

(if t«t that I«lrt of the *=rr.J ■"»" TtiXf''' 

to »hK> <)«« t') >'• ‘ (■•r- 

arwtmt of roprr ut renpi-td m iremvuw 

tf lU* .t'Mr^l**. 
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(„) on the rcnia.nJer of the cintcd income ihc amount 
to the total amount of super tax talndi tvoiild ha\c 
able on hu total mcomt had it consisted nholl> of ram™ 
iT\con^e the same proportion as such remamotr bears 


total income fhis . 

(in) on the unearned inciamc the naount tihich bears to Utc tot 
amount of super tax vihidi Mould hare been pa>-ablc “ 
tola! income ha<l it consisted mIioII) of unearned ini^c 
same proportion as thf unearned income bears to his total 


incoiut 

(%) 111 maVmg anj e Mmiit tor llic jear ending on the 31^1 J 
of March 194S — 

(o) where the total inconh. of a conipun includes an> 

irnna from life insurance bosiniss the supertax payable ^ 
the companj 'hall lx. reduced bj an amount computed at the 
rale of two annas m the rupee on tlwt part of its total income 
which consists of sucli inclusion 


(3) where the total mcomc of an as8e«;<ce not lx.ing 3 coinp3jj>, 
includes an> profits and gams from life msurince busmras 
the incornv tax and super lax ^-ciyaWc b> Uic a'sessci. on 
part of his total income which consists of sucli inclusion sh3“ 
be an amount bearing to the total amount of sudi taxes pa) 
able according to the rates applicable under the operation ot 
tlie Indian Tinancc Act 1942 on his total income llic 
proportion as the amount of such indusion licars to Ins total 
uicome so however that the aggregate of the taxes «o com 
puted in respect of <udi mclu ion shall not m anj ease exceed 
the amount of tax paiablc on «uch inclusion at the rale of 
file annas in the rupee 

(6) In cases to wludi section 17 of the Indian Income tax Act, 
1922 applies the tax chargeable shall be determined as prowled in that 
section but with refcroio: to the rates imposed b> sub-seclion (IX and iR 
accordance where applicable with the provisions of suh-iectvcma (3) (4) 
and (5) of this section 

'he purposes of making any deduction of income lax m 
the vear beg tmmg on the 1st day of April 1947 under sub-sect on (2) or 
mh-section (2-B) of section 18 of tlic Ind an Income tax Art 1^ from 
earned income chargeable under the head Salaries Uie cslonaled 
total income of the a.sstssee under this head shall in computing the incxmic 
tax to he deducted he reduced bj an amount equal to one fifth of sudi 
tarnri rtaome \kA vaceefirr^ in wi) case lonr Vnoavanfi rupees 

(8) Tor the purposes of this section and of the rates of tax impo«ed 
therebj the expression total income** means total income as determined 
for die purposes of income tax or super tax as the case maj be m accord 
ance with the provisions o! the Indan Imvime-lax Act 1922 and the ex 
pression eam^ income has the meaning assigned to it in clause ffr-AA) 
of section 2 of that Act ' 


Amendmeiit of scctico 
lo A« XHut 194* 


7 To sub sect Oil 
Ind an Finance Act 194'> 
be added namely — 


(2) of section 10 of tlie 
the following prtii i«o shall 
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‘ Provided that if it is subseqaently found that tlic sum so repaid %vas 
excessive, the excess repayment shall be recoverable and the provisions of 
law referred to in sub section (4) of section 2 of the Excess Profits Tax 
Ordinance 1943 shall apply to the payment and recovery of the amount of Uie 
excess repayment as if that amount were a deposit required to he made under 
that section but notwithstanding the provisions of subsection (7) of section 
46 of the Indian Income tax Act 1922 as applied by the said sub section 
(4), such recovery may be made at any time 


THE SCHEDULE 
(Se£ secltan 6) 

Paht I 

Rates of Income tar 

A —In the case of every individual Hindu undivided family un 
registered firm and other association of persons not being a ca*e to which 
paragraph B of this Part applies— 


1 

2 . 


3 


4 


On the first Rs I ^00 of total income 
O') the next Rs 3 SOQ of total ineome 
On the next Rs 5004o( total income 
On the next Rs 5 000 of total income 


5 On the balance of total income 


Rate 

Nit 

One anna mthe rupee 
Two annas in the ropee 
Three and a half annas m 
ihe rupee 

Five annas m the rupee 


Provided that— 

(*) no income-tax shall be payable on a total income which before 
deduction of the allowuice if any for earned income docs not exceed 
Rs 2 500. 

(i») tlie income lax payable shall in no ca«c exceed halt the amount 
by whiA the total income (before deduction of the said allownncp it any, 
for earned income) exceeds Rs 2 SOO 

(in) the mcome-tax payable on the total income as reduced by the 
allowance for earned income shall not exceed cither— 

(a) a sum bearing to half the amount bv whidi the total income 
(before deduction of the allowance for earned inromc) 
exceeds Rs 2500 the <!ame proportion as such reduced total 
income bears to the unreduc^ total income or 
(A) the income-tax payable on the income so reduced at the rales 
herein speafied — 
whi(.h<.vcr IS {e s 

R —In the case of every company md local aiitlionly, IP’? 

case m which unlcr the provisions of the Indian Income fvx , 
income-tvx is to be charged at the maximum rate— 

Rale.- 

Five annas in the rupee 


Oi the whole of total income 
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Part II 


KaUs of Super far 

A —In ihi. case of t.\co indnidual Hindu undivided family, unregis- 
leted firm and other association of persons not being a case to nbich any 
other paragraph of this Part applies— 


Rate if income Rate if mcotoe 

wholly earned wholly unearoed 


1 On the first Rs 25 000 o! 

total income. Nil 

2, Ott the tient Rj 500Q of Two ani^* in the rupee 

total iniome „ ...» 

3 On the next Ks SOOQ of Two and a halt anaai 

total income >o the tBpet 

4 On the next Rs. lOOOO of Three anna* in the 

total income rupee 

5 On the next Rs tOtCO ot Pour annas in Ine rupee 

total income 

6. On the uext Ks 10000 of Fi« annas in the rupee 
total income. 

7 On the r«xt Rs 10000 of Si* annas in the rupee 

total income 

8 On the next Rs 15 000 of Seven annas in the 

total income , rupee. 

9 On the next R* ISOOO of Eightannas mthempee. 

total income 

to On the next Rs IS 000 of Nine annas in ihe rupee 
total income 

11 On the next Rs 30000 of Ten annas in the rnpee 
total uicome 

12. On the balance of total in Ten and a half annas in 
eome the rupee 


Three annas m the 
rupee 

Tliree and a half annas 
la the rupee 

Fonr annas in the the 


Six annas in tl e rupee 

Seven annas la the 
rupee 

Eight annas m the 
rupee 

Kint annas m the rupee. 
Tea asoas m the rupee 

Ten and a half annas in 
the rnpee 

Ten and a half annas m 
the rupee 


B —In the case of c>*er> local 3Uthont>— 


Rate 

On the whole of total income Tiro anms m the rupee 


C —In the case of an a>socistio i of ptr»ons being a co-opcrativc 
soaet} other than the Soiukatta Sallowuct’i Societi m U e Bombay Pre 
sidcncy for the time being registered under tlic Co-opcrativc Societies Act 
1912 or under an Act of a Pronncial LcgiMiturc gotcmuig tlic rcgtslratioiv 
of co-opentiie societies— 


(H On til first Rs 2>000 of total 
income 

C2) On the balance of total moooie « 

—In die case of every company— 

On Ore nhok ol lotal incoms mo annas ni tire rupee 

and m addnion in respect of that part of the total lueome (as reduced br 
the aiuourt of dmdeiids pajaMe rl a fbted rate) uhich does not exceed the 
amount of dividends not being dividend payaUe at a five,! «i. a T 
Bnush M a resptr. of L .hole or Srt ot Ste pr^ reus" L SS 


\ll 

Two annas vvv tlve rapec 
Two annas m Hie rupee 
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(a) fxttcds 30 ptr cuit but docs not 
exceed 40 per cent of the total 
income as so reduced 
(&) exceeds 40 per cent but does not 
exceed 50 per cent of the total 
income is so reduced 
(c) exceed 50 per cent , of the total 
income as so rcduce<! 

Provided tliat— 


Rate 

Three annas m the rupee 

Fne annas m the rupee 
Sesen annas in the rupee 


(i) no additional super tax sliail tx. payable where sudi part is less 
than or equal to fi\e per cent on the capital of tlie companj 

(ji) wJ ere such fMrt is mart than fii c per cent on the cap til of tlie 
compan} the additional super lax paj'able shall be reduced b) the amount 
of additional super tax which would but for the pronsions of clause (») of 
this pro\a«o haie been pajablc had such part been equal to fise per cent , 
on tlie capital of the conipanj 

(in) the atlditional supertax shall be pa}abJe on!j bj a companj 
in which the public arc substantiallj interested witlnn the meaning of the 
Exflana/wit to sub section (1) of section 23 A of the Indian Income tax 
Act 1922 or a subsidiary company of sudi a company where the whole of 
the share capital of such subsidtan company is held l>j the parent company 
or tlie nominees thereof 

Fxphualioti —For tlic purposes ©f tins paragraph — 

(d) tlie expression capital of the company shall be deemed to mean 
the paid up share capital at the beginning of the previous year for the 
assessment for the year ending on die 3lst day of Marcli 1948 (otliex than 
capital entitled to a <lindcnd at a fixed rate) plus any resen es oilier tlian 
depreciation resmes and reserves for bad or doubtful debts at the same 
date as diminished by tlic amount on deposit on the same date witli tlie 
Central Gosemment under section 10 of the Indian Finance \ct 1942 or 
section 2 of the Excess Profits Tax Orduiance 1943 

(l>) tlic expression dividend «hall be deemed to mclttde any dis 
tnbution included in that expression as defined in clause (6 A) of section 2 
of the Indian Income-tax Act 1922 and any such distribution made during 
♦Avt yafw rwArag tiw Vfie iA'A nIw. w? Mwtds 'J/tisnrA tn baxe 

l)een made m respect of the whole or part of the preiious year 

(f) where any portion of the profits and gam-, of a companj is not 
included in its total income by reason of such portion being exempt from 
tax under any proMsioii of the Indian Income tax Act 1^22 the capi w 
of the companj tl e total amount of dividends and tl e amount of dividends 
paj’al !e at a fixed rate shall eadi be deemed to be tlic proportion thereof 
that the total income of the companj bears to its total profits and gams 
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THE BESIAESS PROEITS TAX ACT, 1947 
ACT No \\1 or 1947 


An AH to tmfo '»4-«» » 

WnEKTAS .t u «T«l.ont to tmpo^t a <p«.al tOT on .nconto Tmmg from 


business, 

It IS hereb) enacteJ as follows — 

Shot .,11c, 
toromencetnenl 


IVobls TaS Act, 1947 


be called the Business 


(2) It extends to the \i.ho]e of British India 

(3) It thall Gome into force on such dale as the Central Goi'cm- 
ment maj, bj notification in the official Gwette, appoint 

2 In this Act unle«x there is amthing rcpiig 
Interpretation Mibject or Cfntext,— 

(1) "abateircnt means, in respect of anj chargctblc nccoiinUnS 
period, 3 sum which bears to a sum equal to— 

(a) in the ca*c of *» compan), not being a ewnpanj deemed for the 
purposes of section 9 to be a firm six jk? cent , of Uic 
capital of the companj on the first da> of the said period com* 
puted tn accordance with Schedule II or one hUi of rupees, 
whichci'cr t» freater, or 
(&) m the case of a firm hanng— 

(*) not more than tno working partners, one lakh of rupees, or 
(») three working partners, one and a half lakhs of rupee*, or 
(»») four or more wotkmg partners, two lakhs of tuiwcs, or 


(f) in the case of a Hindu iimlividcil family two laklis of rupees, or 
(d) m any other case one hkh of rupees—the same proportion as 
the said penod bears to the period of one jTar 


(2) “accounting period ’ in relation to any business means anj penod 
which IS or has been determined as tlic prjiious >ear for that busine«s for 
the purposes of the Indian Income-tax Act 19^ 

(3) ' business includes an 3 trade, coiuncrcc or manufacture, or any 
adventure m the nature of trade, eomoictte or manufacture, or anj pro 
fession or vocation the profits of nh/di are diargeaWc according to the pro- 
M«ion& of section 10 of the Indian Income tax Act I9S 


Provided that •where the functions of a compan) or of a ciacietj in 
oorporated b> or under any enactment tonsist whollj or mainly in the hold¬ 
ing of investments or other propertj, the holding of the investments or 
property shall be deemed for the purpose of this defimtion to be a busmens 
carried on bj such companj or socieh 


ProTidnl (urflic. ttol an bo,aK,s.e> to ..I.iO, Ihu Act apphes earned 
™.« aI?' *'"■ t*"! Woscs o£ 
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(4) chargeable accounting period means— 

(o) any accounting period falliog wholly within the term begmning 
on the first day of April, 1946 and ending on the thirty first 
clay of Jfarch 2947, 

(&) where any accounting period falls partly withm and partly with 
out the said term, such part of that accounting period as falls 
within the said term, 

(5) Companj means i company as defined in the Indian Com 
panics Act, 1913, or formed in pursuance of an Act of Parliament or of 
Royal Charter or letters Patent, or of an Act of the Legislature of a 
Bnti«h possession or of a law of an Indian State, and includes any foreign 
association whether incorponiled or not ivhidi (he Central Beard of 
Revenue may, by general or special order, declare to be a company for the 
purposes of Oils Act, 

(6) "control of a company" means control direct or indirect of more 
than one half of the noting power attached to the total issued paid up share 
capital of the company, or control vested by its Memorandum and Articles 
of Association otheravise than by reference to such voting power 

Provided that the voting power attached to shares held by a nominee 
or trustee for any person shall be deemed for the purpose of this definition 
to be held b> that person, 

(7) 'dcficicncjr of profits means— 

(0 where profits have been made in any chargeable accoxmting 
peric^ the amonnt b> which such profits fall short of the 
abatement in re«p«t of Uiat period, 

(tt) where a loss has been made m an> diargeable accounting 
period the ainotmt of the loss added to the abatement in res 
pect of that penod 

(8) director includes anj person occupying the position of a 
director by whatever name called and also includes any person who— 

(*) IS a manager of the companj or concerned in the management 
of the busmess, and 

(ii) l^ remunerated out of the funds of the busmess and 

(»u) IS the beneficial owner of not less than Iwamtj per cent , of 
the ordinary share capital of the qompany 

(9) 'dividend has the same meaning as xn section 2 of the Imlian 
Income tax Act, 1922 

(10) ‘firm ‘partner and partnership have the same meanings 
respectively as m the Indian Partnership Act, 1932, 

(11) fixed rate in relation to dividends on share capita! other than 

ordinary sliare capital, includes a rate fluctuating in accordance with the 
maximum rate of meomc-tax, * 

(12) ‘loss means a loss oewnputed m the same manner as for the 
purposes of this Act profits, are to be computed, 

(13) "orefinarj share capital m relation to a company 

the issued share capital (by whatever name called) of the company other ^ 
than capital the holders whereof liave a right to a dividend at a fixed ra e 
but have no other right to share in the profits of the company 

r-r 
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(14) pervjn mdudcs a Hindu unduided famil} 

(15) ‘prescribed means prescribed by rules made under this Act, 

(16) profits means profits as detemuned m accordance sviUi 

Sdiednle I . . , r- i 

(17) ‘ taxable profits means tlic amount b> which the profits during 
a diargeable accounlmg period exceed tire abatement m respect of that 
period, 

(18) working partner of a firm means i partner thereo! who is 
required b) the terms of the contract of iwrtnersh p to dc\otc substantially 
the whole of his time to the business of the firm 


3 (1) Ftery Coimms'ionet of InctHtte iax« Appellate Assistant 

Conitrusstoncr of Income-tax. Inspecting Assistant 
T»< *vuilior ue« Commi< loner of Inco nc tax and Income-tax 

Officer shall have the like powers under this Act 
and in relation to the same area and cases as he exeraves under tlic Indian 


Income tax Act 1922 

(2) All officers and persons employed in the execution o! this Act 
shall observe and follow the orders instructions and directions of the 
Central Board of Ueveouc 


Provided that no such orders instructions or directions sliall be 
given so as to interfere with Uie d <crelion of the Appellate Assistant Com 
mtsBioner of Income-tax in the exercise of his appellate functions 

4 Subject to tlie provisions of this Act there shall in respect of aoj 
business to which this Act applies be charged leviM 
ciurg«ortM and paid on the amount of the taxable profits dur 

ifig any chargeable accounting period a tax (in this 
Act referred to as ‘ business profiU tax ) which shall be equal to sixteen 
and two-durds per cait , o! the taxable profits 
Provided that— 

(o) any profits which are vindet the prOMSions of vub-scclion (3) 
of «ection 4 of the lodim Incooie-tax Act 1922 exempt 
from income-tax 


(3) all profits from any business of life insurance 
(e) any sum paid to a business by or through the Central Govern¬ 
ment by way of bonus or subsidy — 
shall be totally exempt from business profits tax under tins Act 

5 This Act shall apply to every business of winch any part of the 

ptofUs wade diwrog the chaigtable actountine 

Appheat on of Aei per od is chargcihle to income-tax by wrtu- of die 
, , /LA , , P«»'^»»ons of sub-clause (1) or sub-clause f«l 

clause mol (1) „( sacnon 4 of tha lodim locomo-ux Art 

1922 or of clau4,e (c) of tliat sub-section 

.1 !»>»>■>«« tte of 
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ProMded further that this Act shall not applj to any income, profits 
or gams of business accruing or ansmg %\ithm an Indian State unless such 
income, profits or gams are received or deemed under the provisions of the 
aforesaid Act to be received m or are brought into Bntish India m any 
diargeable accounting period, or arc assessable under section 42 of that 
Act 

6 \Vliere a defiaenej of profits occurs m any cbat^eable accounting 

period in any business, the taxable profits of the 
Relief on orcurrenceof business shall be deem^ to be reduced and rehef 
deficiency of profits shall be granted m accordance with the following 

provisions — 

(а) the aggregate amount of the taxable profits for the previous 

chargeable accounting penods «ball be deemed to be reduced 
by the amount of the defiaenc} of profits and the amount of 
business profits tax pajcible m respect tlicreof shall be deemed 
to be reduced according!), and the relief necessarj to give 
effect to the reduction shall be given b) rcpa)Tnent or other¬ 
wise, 

(б) where tlic amount of the deficiencj of p^ofit^ exceeds the aggre¬ 

gate amount of the taxable profits for the previous diarge- 
nble accounting periods or where there is no previous charge 
able accounting period, the balance of the deficienc) of profits 
or the whole of tlie defiaency, as tlie case ina) be shall be 
applied m reduang any taxable profits for the next sub¬ 
sequent chargeable accounting period, and if and so far as it 
exceeds the amount of those profits, any taxable profits for 
the next subsequent cliargeable accounting period and «o on 

7 As from the date of any diangc in tlie persons carrj ing on a 
Change in perjon* carry business die business shall be deemed for all the 

logon btuinos purposes of this Act to have been discontinued and 

a new business to have been commenced 

Provided that where a change tikes place in the persons carrying on 
a business and where except for such diangc relief would be allow’able under 
section 6, the Central Board of Revenue ma), if it thinks fit, allow such 
relief under tliat section as it considers just, having regard to the extent 
to which the persons directly or indirectly interested in tfic business before 
the change remain interest^ therein after the change 

8 (1) Where any intere«!t annuitv, or other annual paj-mait or anj 
Intcrcon»Mrf eonipa ”>>'“’'5 « rtnt is payable by Out company to ano 

mei thcr compan), and one of those companies i« a suo- 

sidiar) of the other, or both are subsidianes of a 
third company* and the recipient ewnpany is resident outside Bntish India 
no allowance shall be made in resped of sudi pajment in computing the 
profits or losses of the pajnng company 

(2) Where— 

(o) 3 companj (hereinafter referred to as "die principal') resi 
dent in British India and fs not a subsidiary of anj other 
company resident m Bnbsh India, and 
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(fc) (limriR the whole or m) fart oi aw> ctarge^bk aecountjng 
penod of the principal another company rcsulmt or caff) mg 
on business within British India (hereinafter referred to as 
the subsidiary ) is a subsidiai) of the principal. 


the capital or profits or losses of the subsidiaiy for sudi ehirpralk a«ount 
me ixriod or pirt Oicrcof shall he treated for the inirposcs of this Act as it 
they litre the capiul of or as the ca«c mav be profits or lo-scs arising from 
the business of the principal 


rroNidtii tliat the profits « f the subsuhary so ifcaled shall not be 
exempted from lusiness profits tax in the liandi of tlu principal by reason 
oi any cxanption appheahk to the principal under the pf«)\i<o to section A 
(3) When, the chargeable accounting periods of Hie pnnapal and 
subsuhar) arc not co tcrminous such dnision anti apportionment of the pro 
fits or lo«^s of the subsidiary for anj diargeablc accounlmg period sliall be 
made as will allocate the due proportion thereof to the relative chargeable 
actoiinting peiiotl or periods of the princij^t, and such division and ap* 
portiomnnit shall be by reference to the proportion that the number of da)S 
of the chargeable accounting period of the “.ubsuhaT) falling within ^ 
relative chargeable accounting periotl or periods of the principal bears to 
thv total number of days m the diargcalU accounting period of the 


subsidiary 


(4) Tor the purpoHs of this section a company »hall be deemed to 
b<. a subsidiary of onolitcc company if and so long as not less than four 
fifths of its ordinary share capital is bcncficiallj owned b> that other com 
pany, whetlitr direct!) or through anothrr company or other companies, or 
partly direcllj and partly through another company or other companies 


(S) The busmesa profits tax payable b> virtue of this srelion by the 
prtncipd sliall for the purposes of section 10 be allocated by the Income* 
tax Officer to the respective companies concerned in such proportion as m 
his opinion IS just 

Provided that the principal shall have the same rights of appeal 
against an order of allocation made under this sub-section as it has under 
this Act against the amount of its business profits tax assessment 


9 "Where an individual is entitled to profits arising from more than 
one business of which at least one is earned on by 
Aggregauon of profits ■» Partner, the Income-tax 

m eem n cases OffioT may with the prior sanction of the Inspecting 

Assistant Comini«sioner of Income tax acsrcMte 
the shares of such individual m the profits or losses of all of ^u* ^si 
nesses and treat the sum of such aggregation as the profits of a business 
carried on by such individual and assess him accordingly 

Proraled MM ,f the penods of such husmesses are not 

eo-totnotts the itst^eto Officer shell determ,ne m respect ot such tn 
d,mdutd b,! Aargtahle ucccninlinE penod end shall make such dmstons 
uppont^M, md asgregat.™ o! the shares ol such tudn.dual .„X 
profits or losses of the several bttsinesses as may be neccssaty tn detemiine 
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Pro'vtded further that for the purposes of this section a company, 
Tkhich IS neitlier one in which the jrablic are substantiallj interested, as 
defined tn the Explanaiion to sub-scction (I) of section 23 A of the Indian 
Income-tax Act, 1922 nor a subsidtarj company as defined in sub-section 
(4) of section 8 of this Act shall be deemed to be a firm m which the 
persons having an interest in the company are partners or, m the case of a 
sole-shareholder, a business earned on by that sofe-sharcholder and the 
profits of such company shall be computed accordingly 

Provided further that any profits or losses so aggregated for assess¬ 
ment upon an individual shall be excluded from the profits or losses of the 
respective businesses for the purposes of this Act and no assessment under 
this Act shall be made in respect of any sudi business save in the names of 
the other partners therein 

10 The amount of the business profits tax payable bj any person 

AUovranee of faumesj d'arg'able accounting period shall, m com- 

profiu tax m computing putmg total income for the purposes of the rclev'ant 
iDcomc for ineome-txx income tax or super tax assessment be allowed as 
, ■Isduct.on 

Provided tliat where, under the provisions of this Act relating to 
defiaencies of profits relief is given bj way of repayment from business 
profits tax chargeable for any chargeable accounting penod previous to that 
in which the deficiency occurs, the amount of the deduction allowed shall 
not b^ altered but the amount rcpaj'able «hall be taken into account in com 
putmg the profits and gams of the business for the purposes of ingome-tax 
as if it were a profit of the business accruing in the previous >ear (as deter¬ 
mined for that business for the purposes of the Indian Income tax Act, 
1922) in whidi the defiaency of profits occurs 

11 (1) The Income-tax Officer may. for the purposes of this Act, 

require any person whom he believes to be engaged 
luue of notice for m any business to which this Act applies ortohave 

i“ent been so engaged during any cliargeable accounting 

period, or to be otherwise liable to pay busmess 
profits tax, to furnish within such period not being less than forty five 
days from tlie date of the service of the notice as may be specified m the 
notice, a return in the prescribed form and venfied m the prescribed manner 
setting forth (along with such other particulars as ma} provided for ui 
the notice) wnth respect to any chargeable accounting penod speafied m 
ffie notice tfie profits of tfre ftosiness or tIVe amount of deSetenej, -if any, 
available for relief under section 6 

Provided that the Income-tax Officer may, m his discretion extend 
the date for the dehverj of the return 

(2) The Income tax Officer maj serve on any person upon whom 
1 notice has been served under sub-section (I) a notice requiring him 
on a date to be therein speafied to produce, or C3a>e to be produced su * 
accounts or documents as the InOwne tax Officer may require, and 
from time to time serve further iwbccs m like manner requiring the p 
duction of such further accounts or documents or other evidence as he may 
require 
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12 (1) Tht IntMt-m Officer Iflll, % an order '» '"'•"’S 

' ^ considmng&VKh<'Kl<»«,ifany.ashehasr^«<l 

A,««nent, lender stctm U. assess to the best of his judgment 

the profits laMe to business profits tax and lh6 
amount of business profits tax payable on the basis of 
,f there IS a deficiency of profits, the amount of 

amount of business profits tax, if any repayable, ami shall furnish a py 
of such order to the person on v.hom the as<c«sittcnt has been 

(2) Business profits tax payable in respect of any chargeable ac¬ 
counting period shall be payable by the person carrying on, or treated as 
Carrying on, the busine'^s in that penod 

(3) ^Vherc two or more persons were carrying on the business 
jointly in the chargeable accounting period, the assessment «.haU be made 
upon them jointly and in the case of a partnership may be made m the 


partnership name 

(4) Where by virtue of the foregoing provisions an assessment 
could, but for his death, have been made on any person either solely or 
jointly with any other person or persons the assessment may be made on 
his legal representative either solely or jointly with that other person or 
persons, as the ease may be 

1”? (1) The Income tax Officer, before proceeding to jnahe an 

assessment (m this secaion referred to as the regular 
^ . assessment) under section 12, may at any lime 

spetifitd II! the notice 
issued under sub-section (1) of section 11 as that 
within which the return ^terein referred to is to be 
furnished and whether the teium has or has not been furnished proceetl 
to malsc m sununary manner a provisional assessment of the taxable profits 
and the amount of business profits tax payable, tbervon 

f2) Before malsiug such provisional assessment the Income tax 
Officer shall give notice in the prescribed form to the person on whom 
assessment is to be made of his ratention to do so, and shall with the notice 
forward a statement of the amount of the proposed assessment, and the 
said person shall be entitled to dehver to the Income-tax Officer at any time 
wilhm fourteen dajs of reertpt of the said notice a statement of his ob¬ 
jection* if any, to the amount of the proposed asses ment 

(3) On expiry of one month from the date of service oi the notice 
referred to in sub-section (2), or earlier if the assessee agrees to the pro¬ 
posed assessment the Income tax Officer may, after tabmg into account 
the objections, if any, made under sub-section (2), mahe a provisional 
assessment, and «liall furnish a copy of the order of a«*c«sment to the 
nsscssee 


prodded that assent to the amount of the assessment, or failure to 
make objection to it, shall m no way prejudice the assessee in relation to the 
regular assessment 


(4) In making any such provisional assessment the Imjame tax 
Officer shall make aDowance for any deficiencies of profits for previous 
chargeable accoiratuig periods which arc under the prowsions of section 6 
to be off against the taxable profits of the chargeable accounting period 
m fp'prct of nhich the a«ses«ment is being made 


ADDENDA 


XXXIX 


Provided lhat where such deficiencies of profits have not been deter¬ 
mined under sub-section (1) of section 12 the income-t'ix Officer <ha]l 
estimate the amount thereof to the beat of his judgment 

(а) There shall be no right of appeal against a provisional as«ess 

nieiit made under this- section and it until a regular assessment is 

made m due course under section 12 determine the amount of busmess 
profits tax due from the asseasce 

(б) If when a regular assessment i^ made m due course under 
section 12 the amount of hiisinesa profits tax pa>*ablc thereunder is found 
to exceed that detennmed as piyal le by the proi isional assessment it shall 
be reduced by the amount determined as paj-able bj the provisional 
assessment 


(7) If when a regular asse smenC is made m due cour e under 
section 12 the amount of business profits tax payable thereunder is found 
to be less than that determined as payable by the provisional assessment 
any excess of fax paid as i re^idt of the provisional a««es<anent shall be 
refunded to the isscssee to^ither with jiitcresf at tno //r cent J> r annum 
calailated from the date of payment of such excess tax to the date of the 
■order of refund both days inclusue 


14 If in consequence of definite information wluch has come into 
In po season the Income-tax Officer discovers 
aent * escaping asse« profits of any chargeable accounting peri^ 

diargeable to business profits tix base escaped 
assessment or liavc been underassessed or have ^en the subject of exces 
sive relief he may at any tmie within four years of the end of the charge 
able acoountmg period m question servv on the person liable to such tax a 
notice containing all or any of the requirements which may be included in 
a notice under section 11 and may proceed to assess, or reassess the imount 
of such profits iLsblc to biisjT>es.s profits tax and the proi laions of this Act 
•shall IQ far as. may be apply as it the notice ivere a not ce issued under 
that section 


15 If the Income-tax Officer the Appellate Assistant Commissioner 
of Income-tax or the Commissioner of Income- 
Penalt «s tax in the course of any proceedings under this 

Act !•» satisfii.d that any person lias without reason 
^ble cause failed to furnish the return required under sub-seclion (1) of 
section 11 or to produce or cause to be produced the accounts or documents 
or other evidence required ty th«. Income tax Officer under sub-«ection (2) 
of that section or has concealed particulars of the profits of the business or 
has deliberately furnished inaccnrate particulars of such profits he may 
direct that such person shall pay by way of penalty m addition to the 
amount of any business profits tax poyabic a sum not exceeding— 

(a) where the jierson ha* failed to furtn h the return required 
under sub-section (1) of section 11 the amount of the bust 
ness prof Is tax jiayabTe 

(h) m any other ca«e the amount of husine«s profits lax wh ch 
would have been avoided if the return made had been accept 
ed as correct 
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Pro\ided lUat Uic Inocnie-tax O/Rccr nol impose aii> 
under Uus section without tht previous approval ol the Inspecting Assistant 
Commissioner of Income ta'C t, < ^ 

16 fn Any person objecting to Uic amount of hu^mess profits tax 
for winch he is liable is a<«tsscd b> thp Income-tax 
Appol. to App.ll.to Oir.«r or tlcnjtttgltultnMil) to te ASsosJtt! under 
AKUtint Commiaaioner till!. Act OT objecting tO an> l>cnalty impOScU by the 
ot Income ws Income tax Oftictr, or to the amount of atv> ueh* 

cicncy of profits as assessed bj tlic Income tax 
Officer, or to the amount allowed bj the Income-tax OfUcir l»y naj of relief 
under any ptonsiotx of this Act or to anj refusal by the Income-tax Ofiicer 
to grant relief, rtnj appeal to the Appellate Assistant Commissioner of 
Income-tax 


(2) An appeal slrall ordmanlj l>c pfe!,cnt«I uillim forty fist diys 
of receipt of the notice of deniind relating to the a-pscssnciit or {lenalty 
objected to or in the case of an apjical agniiHl the as<!i -sim nt of a deficiency 
of profits, within lliirtj days of the receipt of the copy of the order deter¬ 
mining die deficient, or in the ease of an appeal against the amount of a 
relief granted or a refusal to grant relief, sritlim forty five days of the 
receipt of the intimation of die order granting or refusing to grant the 
relief, but the Appellate Assistant Commissioner of Income tax may admit 
an appeal after the expiration of tliat period tf be is satisfied tliat the appel¬ 
lant bad sufficient cause for not prcscnlmg it withm that period. 

(3) An appeal shall be m the prescribed form and shall lie verified 
m the prescribed manner 

(4) The Appellate Assistant Commissioner of Income tax shall hear 
and determine the appeal and subject to the prousions of this Act shall 
pass such orders as he thinks 111, and such orders may include an order cn 
hancing the assessment or a penalty 

Provided that an order rnhaiiang an assvssniciil or penally shall not 
be made unless tlie person affected thereby has Ijeen given a reasonable 
opportunity of showing cause against such enhancement 

(5) The procedure to be adopted m the hearing anl daennimlion 
of appeals shall be «\ accordance with the roles made the Central Board 
of Revenue in relation to income lax 


17 Any Income tax Officer or any person m respect of whose busi 
ness an order under section 12 has been passed awl 
Ai>peat to Apellate who objects to an order passed by an Appellate 
Assistant Onmissionef of Income tax under section 
IS or section 16 may, within tlie prescribed time 
and m prescribed manner apjieal agamvt such order to the Appellate 
Tribunal constituted under the Indian Incone tax Act 1922 and that Tn- 
btiots! shall ha« all stidi poatrs in dispos.ttj ol tte appeal as it has in res- 
pect of appeals preferred to it under the said Act 

IS The Commissioner of IiHtome-tax may at any time within four 
years from the date of any order passed by any 
RecUStation otisuukn Appellate A-sistant Commissioner of Income-tax or 
I"™" B* OISot uttfc SiB Aal rethly any mis¬ 
take til any cvidenM recordtd diinns assessment or appdlale praerimas 
or my mistake apparent fntra the retsinl and shall n.th.n the like period 
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rectify any inistatcc apparent from th< record which has been brought to 
his notice by a person to whose business this Act applies 

Provided that no sucli rectification dull be made ha\'mg the effect 
of enliancing the liability of anj person unless that person has l^n given a 
reasonable opportunity of being heard 


19. The sections of the Indian Income tax Act 1922 as applied to 
excess prohts tax by virtue of section 21 of the 
Appficauon* of provj Excess Profits Tax Act 1940 shall m so far as they 
sioM o ct X igaa repugnant to the provisions of this Act, 

apply to business profits tax as thej applj to excess profits tax 


20 (1) Nohvithstanding anythmg contained in tlie Indian Income 

tax Act 1922 all infonnation contained in any 
statement or return made or furnished under the 
Income tM provisions of that Act or obtained or collected for 

be ftvaiUble for the pur r, r . a . t a r 

posei of th» Act purposes of Uiat Act may be used for the pur 

poses of this Act 


(2) All information contained in anj statement or return made or 
furnished under the pronsions of this Act or obtained or collected for the 
purposes of this Act may be used for the purposes of tlie Indian Income 
tax Act 1922 


21 If any person fads without reasonable cause or excuse to tumish 

m due time an> return or statement, or to produce, 
FAtluretodelivetretums or cause to be produced any accounts or documents 
or lutemcBO required to be produced under section 11 he shall 

be punishable uifh fine whicli maj extend to fiie 
hundred rupees and with a further fine which maj extend to fifty rupees 
for every day during whicJi the default continues 

22 If a person makes m an) return required under section 11 any 

statement which is false and which he eillier knows 
Fal«c itatementi Or believes to be false or does not belie\e to be true 

he shall be punishable with simple imprisonment 
nluch niaj extend to nx months or nidi fine nbich nia^ extend to one 
tliousand nipccs or with both 

2.^ (J) A pttsDD shall not be proceeded 

iartiiutran of proceedings ^gaI^st for an offence under section 21 or section 22 
composition of except at the iiistano, of the Inspecting Ass stmt 
Commissioner of Income-tax 

(2) No prosecution for an offence punishable under section 21 of 
scebon 22 or under the Indian Penal Code shall be instituted m respect o 
the same facts as those in respect of tvhicli a penaltj has been impos 
under this Act 

(3) The Inspecting Assistant Oranmissioner of Income tax 
either l^fore or after the institution of proceed ngs compound any o 
punishable under section 2l or section 22 
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24 (I) The Central Board of Revenue may, 

. t- subiect to the control of the Central Govemmrat, 

inal.e rule^ for canymg o«t tlvc purposes of this Act 

(2) Wiihoit prejudce to the gcncnUtv of tlie foregoing power 

such rules ma>— , , __ 

(o) prescribe the procedure to be folloued on appeals, applicatjons 
for rectification of mistakes and applications for refunds 
(i) provide for any matter 'whidi bv or under thi» Act lu to be 
prescribed 

(3) The power to make rtdcs conferred bj thi* section^^U M 
excrased m like manner as the power to make rules under section o9 of the 
Indian Income fax Act 1922 


<;CHEDtJLE I 


[See Section 2 (16)] 


Rider for ihe coHi^KWtKui of profits for purposes of rtuiness 
Profils Tox 

I The profits of a business dunng an) chargeable accoontmg period 
shall be separately computed and «hall subject to the provisions of this 
Schedoie be computed jn accordance xntl* the proristons of section 10 of 
the Ind an Income tax Act 1922 

Proiidi-d that anv sums other than an} mlere t paid bs i firm to a 
partner of the firm excluded under the provaso to clau e (in) of 'ub- 
section (2) or clause (a) of sub-section (4) of that section from the 
allowances made in computing the profits of the bu ine's for the purposes 
of income tax shall if paid be included m those allowances when comput¬ 
ing the profits of the busmens for ll e purposes of bu inees profits tax 
Provided further— 


(a) that any stuns received or credited in a chargeable accounting 

period which by virtue of rule 9 of Schedule I to the Excess 
Profits Tax Act 1940 Iwvc been treated as business receipts 
for the purpose of a'sessroent to cxcc s profits, tax and 

(b) any expenditure or lo^s i Kurred m any chargeable accounting 

period allowance in respect of which has been made for 
excess profits tax purposes — 


duiH be disregarded in computing the profits or losses of the liiargcable 
accounting period 

Provided further that where a chargeable accounting period is not 
an accounting period the profits or los«es of the business during the account 
mg periods wholly or partly included withm the chargeable accounting 
period shall be «o computed as aforesaid and sodi division and apportion 
tnoit to spcafic per od, of those pn^ts or losses and such a^gre^tion or 
those profits and losses or any apportioned part thereof sh^l be^made as 
appears necessary to awive at the profit dunng the chargeable accounting 
penod a«d any and, apport.omnmt atell ba mada konortion to tt? 
number of days in the respectire periods ^ 
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2. (1) The principle of addu^ the allo%vince for depreciation for 
any one period to the allowance for depreciation for any subsequent period 
and deeming it to be part of the allowance for such subsequent period shall 
not be followed 

(2) Nothing in this Act shaM be construed as permitting the apph- 
<ation, m computing profits for the purposes of business profits tax, of the 
provisions of sub-'ection (2) of section 24 of the Indian Income-tax Act 
1922 

3. Income received from investments or other propertj shall be in 
•eluded in the profits only as provided in this rule, that is to say,— 

(a) in the case of the busmc<s of a budding society, or a banking 

business, insurance business or business consisting wholly or 
matnlj in the dealing m or holding of investments or other 
property, the profits shall include all income received from 
investments or other property, or 

(b) in the case of a business part of which consists m banking, m 

aurance or deabog m tmestmeot^ or other property, oot hemg 
a business to which clause (a) applies, the profits shall in¬ 
clude all income received from investments or other property 
held for the purposes of that part of that busme&s 

Provided that— 

(t) income received directlj or indirectly by way ot dividend or 
distribution of profits from a bodv corporate carrying on 
, business aa defined m thia Act, and 

(ii) income to which the peraons carr>mg on the busmC'S are not 
beneficiallj entitled 
Shall m no case be included. 

4 (1) In the ftsc of a business earned on m any accounting penod 

which constitutes or includes a chargeable accounting period, by a corti 
pan), the directors whereof have throughout thtt accounting period a con 
trolling interest therein, no deduction shall be m^de m respect of directors' 
remuneration m cbmputing the profits for that accounting period 

(2) Where, in the C3«e of a business carried on by a company m 
any accounting penod which constitutes or includes a chargeabk accounting 
penod, the directors, of the company have during any part of that account 
log penod a controlling interest therein, and th« case is not one to which 
sub-rule (1) applies, the profits of the accounting period shall he computed 
as if the directors of the company bad no controlling interest therein, and 
to the part thereof appropriate to the chargeable accounting period sscer 
tamed m accordance with the third proviso to rule 1 shall be added the 
directors’ remuneration for that part of the chargeable accounting penod 
during winch the directors of the company had a controlling interest therein 

(3) In tins nile llie expression 'director^' ranunention’ docs not 
ineJiKie— 

(a) the remuneration of any dnxetor who is required to 

substantially the ^hole of his time to the service of t e 
company in a managcnal or tedinical cnpacit) and is not me 
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beneficial onticr of or aUc, eithtr OircctI> or through the 
medium of other companies or by any other indirect means, 
to control more than fisc per cint of the ordnury •‘hare capital 
of the comjwn) or 

fb) the remunmtion of an> managing agent w.hcrc such remunera- 
Uon IS included m the profits of the marugmg agent s hast- 
ness for tlie purposes of the busine<s profits tax 
5 (1) In computing the profits of any chargeable accounUng period 

no deduction 'liall be allowed m respect of expenses m excess of the amount 
which the Income-tax Offeer considcn, reasonable and necessarj haiing 
regard tn the requirements of llie business afwl in the case of directors 
fees or other parmenl for scr\iccs to the actual services rendered by the 
perron concerned 

ProvKlcd tliat no di^llowanoc und<-f tlits rule sliall U. made Ij> the 
Inenme-tax Officer unless he has obtained the prior aullioni) of tlic In¬ 
specting Assistant Commissioner of Income-tax 

(2) Anj person who is dissatisfied with the decision of the Income- 
tax Of^r undiJ tins rule ma) appeal m the prrronbcd time and manner 
to the Appellate Tribunal refentd to m section 17 
SCHEDULI II 

(i'rr SiCTioN 2 (1)1 

RtJes for computing the captlol of o company for ^«r/osr/ of Dusineu 
Profit Tax 

1 For the purposes of ascertaining the aliatemcnl under this Act »a 
respect of an) chargeable accounting pen^ the capital of a eompon) shall 
be computed m accordance with the following rules 

2 (!) Wliere the company u one to which chusc (o) of rule 3 of 
Schedule I applies lU capital shall be the sum of the amounts of its paid- 
up share capital and of its reserves m so far as llicj have not been allowed 
m computing the profit* of the companj for the puiposcs of the Indian 
Incone-tax Act 1922 


(2) Where tliv company is one to whvdi clause (b) of rule 3 of 
Schedule I applies its capital ascertained in accordance witli sob-rule (1) 
of this rule shall be diminished bv the cost to it of its imestmcnts or other 
propcitt tlie income from which is not indiidlble m the profits ro far as 
that cost exceed* anj debt for mono) borrowed bj it 

(3) In all other eases the ripital shall be the sum ascerLtmed in 
accordance with the said sub-rule dimmtshed by the co<t to the company 
of Its imestmenU so far as that covi exceeds an> debt for money borrowred 
by it 

3 So much of the prcimwm realized ly a company from the issue 
of aror of it». shares as is retained in the business shall be regarded as form 
mg part of lU paid up capital for the purposes of rule 2 


4 Any deposits with the Central ^-enunent under section 10 of the 
Man nraore Act OT2 or Mellon 2 of (he Esccs Prefits T« Ordinance, 
ofiiffclSnfc “ onclmM or odicr propert) for U.c po^xisTa 
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* THE INCOME-TAX AND EXCESS PROFITS TAX 
(AMENDMENT) ACT, 1947. 

yin Act further to amend the Indian Income-tax Act, 1922, and the 
Excess Profits Tax Act, 1940. 

Whereas it is expedient further to amend the Indian Income-tax Act, 
1922, and the Excess Profits Tax Act, 1940, for the purposes hereinafter 
appearing ; 

It is hereby enacted as follows.— 


CHAPTER I. 


Short title and com- 
rneflcement 


Preliminary. 

1 (1) This Act may be called the Income- 

tax and Excess Profits Tax (Amendment) Act, 
1947. 


(2) It shall be deemed to have come into force on the 31sl day of 
March, 1947. 


CHAPTER n. 

Amendments of Act XI of 1922. 

, . , . 2. In section 2 of the Indian JnconJC'lax Act, 

^A^Mtoeniofieeuon9, (hereafter in this Chapter referred to as the 

said Act).— 

(o) clause (4-A) shall be renumbered as clause (4-B), and after 
clause (4) the foUon-ing clause shall be inserted, namely:— 
‘(4-A), “capital asset" means property of any kind (other than 
agriaiUural land) held by an asses^ce, uhether or not connected with his 
business, profession or ^Txation, but does not include— 

(i) any stock-in-trade, consumable stores or raw materials held for 
the purposes of his bu:>incss. profession or vocation; 

(it) persona! effect*;, that is to say, movable property (including 
wearing apparel, jewellery and furniture) held for personal 
use by the assesscc or any memlter of his family dei>cndcnt 
on him.' 

{&) for the Explanation to clause (§-A) the following sliall be sub¬ 
stituted, namAy :— 

.Trovirfetf further that the expression '^ccumufafcrf profits ”, wherever 
it occurs in this clause, shall not include capital gains of any pr^ious year 
prior to the previous year for the assessment for the jear ending on the 
31st day of March, 1948; 

(f) in dausc (6-C), after the wort! and figures “section lO", ihc 
words, figures and letter “and any capital gain charget^c 
‘ according to the provisions of section 12-B'' shall be inserted: 

(rf) in clause (15), for the words “does not apply; and" the words 
“does not apply and except any capiul gam whicfi 
^ cludiblc in the total income of an asscssee;” shall be suu- 

slitutcd. r 



THC INCOME TAX ACT 

3 In sub-seclion (3) oi *;ectton 4 of saiil 

of IQ17 \Ct- T- J 

(a\ to clause (tv) the t>ordb, and anj capital gams of Uw Tuna 
^ ^ arising from the sale «<dtan^ or transfer of such securities 
«ha]l be added 

{£.) in clause (w> ^{ler the \sords An> receipt^ theuorcls fibres 
and letter ’ not bemg capital gams chargeable according to the 
pro\i«ions of section 12 B and shall be inserted 

4 To clause (c) of section 4 A of the said 
Act the words account not being taken in either 
CISC of incont chargeable under the head Capital 
gam «ha1! be ndd^ 

‘‘t To section 6 of the said Act the following 
clause ^hall be idded ninielj — 


Affitudmenl ot secuw 
4 A Act XI ct rgaa 


(cl) Capital gains 


6 After section 12 A of the said Act tlic 
following, section slnll be inserted namel} —■ 


12 B (I) The tax shall be payable bj an is«casee under Uic 
head ‘ Capital gams m respect of an> profits or 
Cap al fa ns gains arising from the »nle cxdiangc or transfer of 

a cap lal asset ejected after the 31st day of March 
1946 and such profits and gams slvdl be deemed to be income of the prestous 
year in which the sale e^dnngc or transfer took place 

Provided that vdicre the amount of capital gams m the previous 
year does not exceed fifteen thousand mpecs the tax shall not be payable 
by the assessee and sudi amount shall not be included m hts total income 

Presided further that the tax sltall not be payable by an assessee in 
respect of anj profits or gains arising from the sale exchange or transfer 
of a capital asset being propertj the income of which is chargeable under 
section 9 and whicli ha** be^ possessed bj tlm assessee or a parent of his 
for not less than seven years before the date on which the sale exdjange or 
transfer took place and the amount of such profits or gams «hall not be 
included m liis total income 


Provided further that an> transfer of capital assets by reason of the 
compulsory acquisition thereof under any law for the time being m force 
relating to the compulsory acquisition of property for public purposes or 
any distribution of capital assets on the total or partial partition of a Hindu 
undivided family or on the d scolution of i firm or otlier associat on of 
persons or on the liquidation of a company or under a deed of gift be¬ 
quest will or transfer on irrcvocaWc trust shall not for the purposes of tins 
section be treated as sale exchange or transfer of the capita! assets 

Ptovidd turthtr Itol >1« ot a c,p,l,! asset bj a Qompmy 

to a subsidiary company the whole of the si,are capital of which is held bv 
the parent company or by the nommees iherenf shall not be treated as a 
sale exchange or transfer wtUira the meaning of this section where flie soh 
wdiary company is rRidwt m British India and is registered under the 
Indian Companies Act 1913 so however that for the purposes of clault 
(ta) or clause («,) of sub-scclmn (2) of Section 10 the co'^jr th*e vvrfrten 
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down \’alue, as the case maj be, of the transferred capita! asset shall be 
taken to be the "^amc as it would have been if the parent company had 
continued to hold the capital as set for the purposes of its business 

(2) The amount of a capital gam shall be computed after making 
the following deductions from the full value of the amsideration for which 
the sale, exdiange or transfer of the capital asset is made, namelj — 

(i) expenditure incurred ’'olel}' in connection witli sudi sale, ex¬ 
change or transfer, 

(n) the actual cost to the assessee of the capital asset indudipg any 
expenditure of a capital nilure incurred and borne bj him m 
making an\ additions or alterations tliereto, but excluding any 
expenditure m respect of which anj allcnewnce is admissible 
luider any proxision of sections 8, 9, 10 and 12 

ProMded that where a person who acquires a capital asset from the 
as«essee, whether by sale exchange or t^an^fer, is a person with whom the 
assessee is directlj or indirectlj connected and tlic Income-tax Officer has 
reason to bdie\e that the sale, exdiange or transfer was effected with the 
object of avoidance or reduction of the liabdit) of tlie assessee imder 
this section the full \alue of the consideration for whidi tlie sale exchange 
or transfer is made shall with the prior approral of the Inspecting Assist¬ 
ant Commissioner of Income-tax, be taken to be the fair market ralue of 
the capital as«ct on tlie date on which the «afe, exdiange or transfer took 
place 

Provided further tiiat where the capital asset is an as«et m respect 
of whidi the assessee has obtamed depreciation allowance in an} jear, tlie 
actual cost of the a«'et to the assessee shall U. its written down a*alue, 
as defined in section 10 increased or dimuiisiicd as Uie case ma} be b) an} 
adjustment made under dau«e (tit) of sub-section (2) of that section 

Proaided further that where the capital asset became the property 
of the asseasee before the let da} of January, 1939, he ma} on proof of 
the fair market anlue thercxif on the <aid date to the satisfaction of the 
Income-tax Officer, substitute for the actual cost such fair market "value 
which «haU be deemed to be the actual cost to him of the asset and whicli 
siiall be reduced by the amount of depreciation if any, allowxd to the 
assessee after the said date and increased or diminished, as the case may be, 
b} nny adjustment made under clause (wi) of sub section (2) of «ection 10 

Provided furtlier that where the capital asset w’as on an} presioti> 
occasion the subject of negotiations for its sale, exchange or transfer, any 
option or other monej received an<I retained by Uie assessee m respect of 
luch negotiations 'ball be deducted in computing the actail co t to him of 
sudi asset 

(3) ^^^lere an) capital 3S«ct became the property of tlic assess^ 
under anj of the circumstances referred to m the third proviso to sub¬ 
section (1) its actual cost allowable to bun for tlie purposes of this section 
shall be its actual cost to Uie previous owner thereof, and the provisions m 
sub-section (2) ••Inll apply accordingl}. and where the actual cost to the 
previous owner cannot be ascertained, the fair market value at the lufe 
which the capital asset became the property of the previous owner slia 
deemed to be the actual cost Uierecf 
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(4) Notwithstanding anything contained tn sub-section (l^i where 
a capital gam anses from the *ale exchange or transfer of a capital asset 
which immediately before the date w» vihKh the rale exchange or transfer 
tooh place wtis being used by the as<iessec for the purposes of his business, 
profession or vocation or which m the two years immediately preceding 
that date was being used by him or a parent of hjs mainly for the purposes 
of his own or the parents own residence and the assessee has withm a 
period of one year before or after that date purchased a new capital asset 
for the same purposes of his business profession or vocation or as the 
case may be for the purpo es of his own residence then instead of the 
capital gam being charged to tax as income of the previous year Jn which 
the sale exchange or transfer took place it shall if the a<«cssee so elects 
in vvntmg before the assessment is made be dealt with m accordance with 
the foUowms provisions of this sab-sectioa that is to say — 

(d) if the amount of the capital gam is greater than the cost of the 
new asset — 

(i) the difference between the amount of the cap tal gam and the 

cost of the new asset shall be charged under this section as 
income of the previous year and 

(ii) for the purposes of computing in respect of the new asset any 

allow-uicc under clause (ti) or clause (t») of sub-«ection 
(2) of section 10 or the amount of any capital gam ansmg 
from its sale exchange or transfer the cost or the written 
down value as the case may be shall be ml or 
(h) if the amount of the capital gan is equal to or Ic«s than the 
co«t of the new asset — 

(i) the capital gam shall not be charged under this section and 

(u) for die purposes of computing m respect of the new a set 
any sdlowanre under the said clause (iv) or any allowance 
or adjustment under the said clause (m) or the amount 
o! any capital gam arising from its sale exchange or 
transfer the cost or the wntten down value as the case may 
be shall be reduced by the amount of the capital gam 
Provided that where in respect of the purchase of a new capital 
asset consisting of plant or machinery the assessce satisfies the Income-tax 
Officer that despite the exercise of due diligence it has not been possible to 
make the purchase wilhm the period spreified in this sub-section the In 
come-lax Officer may with the prior approval of the Inspecting Assistant 
Commissioner of Income-tax extend the said period to such date as he con 
siders reasonable 


Amendmest of ten on 
14, AciXtot igea 


7 In clause of Sub-seetwAv (2) rf 
sect on 14 of the said Act after the words are 
nssessaMe under the words figures and letter 
section J2 B or* shall be inserted 


the said Act the foIJmv 

./cv ® sule««»Kins shall be added namciv ~ 

{6) Where the total itiAMnc of an assessee not beine a comuanv 
mdudes any income chargeable under the head 'CapiUl n,„s 
including super lax payable by him on h,s total mcoSie ^l be- ^ 
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(i) income tax and super tax payable on his total income as reduced 
by the amount of such inclusion, had such reduced income 
been his total mcome, plus 

{«) income-tax on the whole amount of such inclusion at the follow- 
mg rates, namely — 


where such amount— 


Rate 


exceeds Rs 15,000 but does not exceed 
Rs 50000 

exceeds Rs 50 000 but does not exceed 
Rs 2,00.000 

exceeds Rs 2 00,000 but does not exceed 
Rs 500000 

exceeds Rs 5 00000 but docs not exceed 
Rs 1000000 
exceeds Rs 1000000 


One anna m the rupee, 
Two annas m the rupee 
Three annas m the rupee, 


Four annas m the rupee 
Five annas in the rupee 
Provided that where owing to the fact that the amount of such m 
elusion has exceeded a certain limit, income tax thereon is payable or is 
payable at a higher rate, the ^mount of income-tax so payable shall be 
reduced so as not to exceed— 


(o) the amount whidi \s’ould liave been payable if the amount of 
such inclusion had not exceeded that limit, pltts, 

(5) one-half of the amount b> which the amount of sudi inclusion 
exceeds that limit 

‘ (7) Where the total mcome of a company includes any income 

chargeable under the head “<>pital gams the super tax payable by the 
company in any year shall be reduced by an amount computed on that part 
of its total income which consists of sudi inclusion at the rate of super tax 
(exduding the rate of additional super tax, if any) speafied m the case 
of a company by the annual Act of the Central Legislature fixing the rate 
or rates of tax for that year ’ 

Amendment of »ecuon 9 To secbon 18 A of the said Act the follow 

i8-A,ActXI of igaa ing sub-sectioii shall be added, namely — 


‘(12) Any income diargeable under the head ‘Capital gams shall 
not be t^en into account for any of the purposes of this section ’ 

10 In sedion 24 of the said Act, after sub- 
94, AoxTrfjgja**'* section (2) the follow mg subsections shall be m 
serted namely — 

‘(2 A) Notwithstanding ai^thing contained m sub-section (I)» 
where the loss sustained is a loss falling under the head "Capital gams' sudi 
loss shall not be set off except,^gainst any profits and gams falling under 
that head 


(2 B) Where an assusee* sustams a loss such as is referred to in 
sub-section (2 A) and the loss cannot be wholly set off m accordance wim 
the provisions of that sub-section, the portion not so set off shall be cameo 
forward to the following year and set off against capital gams for that ye^ 
■and if it cannot be so set off, the amount thereof rot so set off shall be 
earned forward to the following year and so on, so hotvetcr that no sucti 
loss «haU be so earned forward for more than six years 
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Provided that where the loss sustained m any previous year does 
not exceed fifteen thousand rupees tl shall not be carried forward ' 

» j . 11 To section 38 of the said Act the follow 

Amendment of sect on * * ■ . ■ . i 

38, Act XI of 1952 ing clause shall be added namely — 

( 4 ) require any dealer broker or agent or any person concerned 
in the inanagemenl of a stock or commodity Excliangc to fumvsh a state¬ 
ment of the names and addresses of all persons to whom he or the Exchange 
has paid any sum m connection wift die sale exchange or transfer of a 
capital asset or on whose behalf or from whom he or tlie Exchange has 
received anv such svtm together with particulars of ill «udi payments and 
receipts 

Amendment of icetion J 2 section 42 of the said Act — 

42 ActXtofi92» 

(a) for the marginal heading tlic following shall be substituted 
namely — 

Income deemeit to accrue or arise within British India 
(i>) in sub-section (I) after the word* in cash or in kind 
the words or through or from the sale exdimgc or transfer 
of a capital asset m Bnli^ India shall be inserted 
Amendment of leewo 13 To section 43 of the said Act the follow 
43 AeiXtori 922 mg Eayfdnction shall be added namely —* 

explanation —A person whether residing m or out of British 
India who acquires after the 28di day of rcbniary 1947 whether by sale 
exchange or transfer capital asset in British India from a person resid 
tng out of British India shall for the purposes of charging to tax tKe 
capital ga n arising from such sale exchange or transfer be deemed to have 
a business connection within the meaning of this section with such person 
residing out of BnUsh India 

14 In clause (d) of sub-section (ly of section 58-C of the said Act, 

after the words securities purchased therewith 
AiBcodrnent of lectoo the words and of any capital gains arising from 
58.C, Alt XI of 1922 the sale exchan^ or transfer of capital assets of 
the fund shall be inserted 

15 In section 58-R of tlic said Act after the words ' deposits of an 

approved superannuation fund the words and any 
Amendment of lection cap tal ga ns arising from the sale exchange or 
58-R AttXlrfigrj transfer of capital assets of such fund shall be 
inserted 


CHAFTCR in 

Amendments of Act XV of 1940 

16 In sMion 15 rf (he Exress ProSls Ta* Acf (hereafter m th.s 
AmendnsetvV of »eciioa referred to as the said Act) the words 

.5 Act XV of 1940 wthm five years of the end of Uic chargeable 
t. n u ,1 -j t “renting period m question shaUl e omitted and 
shall be deemed always to have bem omitted ™ “ 
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In ertjon of new section 17 After section 26 of the said Act the 
s 6 -AinActXVori 94 o following «ection <hall be inserted namely — 

‘26 A (1) If on an application made to it through the Excess 
Profits Tax Officer the Central Board of Reienuc 
fr«i satisfied Uiat a person who in a chargeable 

grant ccrum relief"'”* ** accounting penod ending on the 31st day of March 
1946 nrned on a business die profits of which for 
any chargeable accounting period are diargcd with excess profits tax — 
(*) meurred during the period commencing on the 1st da} of April 
1946 and ending on the 31st day of December, 1947, m connection with that 
business — 


(a) expenditure on the removal of ivwlcs oonsCnicted for protection 
against enom} attack 

(h) where under the orders of a competent authonlj the bu>ineS 5 
was wholly or partly removed during the war expenditure 
or again renionng the business or part thereof 
(f) where an} physical assets held for the purposes of the business 
were altered to adapt them to war conditions expenditure on 
re-adapting them to normal requirements 
(d) expenditure m consequence of the termination of any contract 
for die supply of goods matenals or services or the lease of 
buildutgs or machmery to him where that contract is ter 
mmated by reason of the termination of a contract for the 
provision by him of goods, matenals or services for the pur¬ 
poses of the war or 

(«) incurred during the penod commencing on the 1 st da) of 
April 1946 “ind ending on the 31st daj of December 1947 
a loss on the sate of trading slock held on the 31st da) of 
March 1SW6 for the purposes of the business or 


(lit) incurred in an> accounting penod ending on or before the 
31st dav of March, 1946 m connection witli that business 
an) expenditure referred to in the sub-clauses of clause (t) 
which except under the provisions of this sub-section is 
not allowable, cither wholly or partly in qomputmg the 
profits of such accounting period — 
the Central Board of Reicnuc ma) direct that such allmvancc as it 
thinks lUst shall be made m compuung the profits of the business during 
the chargeable accounting period ending on the 31st day of Marcii 1946 
and effect shall be gi\en to sudt direction by rcpa)-mcnt or otlicrwise as 
the case may require 

Pimidcd that in g»>ing anj such direction the Central Board of 
Revenue may impose such conditions as it considers appropriate 

Provided further that where the applmnt satisfies the Cailral 
Board of RnTmue that »t whs not possible to complete an) «-ork rcfeiretl 
to in ^b-clauscs (a). (t>) and (e) of clause (0 wntlnn the pmod 
in that clause, Uie Central Board of Roenue mav cxtenl the <a«l penod 
to sneh date as it considers reasonable . 

Prtmdca tutllicr IhH any diangc has j'L.ct 

persons carrying on the business the persons carrying it 
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<hall fu\e the same right to ma^e an application under this sul>-se<Jion m 
rc'pect of any expenditure referred to m sub-clauses (6) and (f) of clause 
(») as the persons prcvnously carrying oo the business vrould have liad if 
there had been no sucli change 

(2) Where an accounting period included, but did not end on, the 
31st daj of March 1946, all expenditure referred to in the sub-clauses of 
clause (») of sub-section (1) whidi ■ftOuM, apart from the proMSions of 
this sub-section and rule 11 of Schedule I, be allowable as a deduction m 
computing the profits of the said accounting period, sliall be treated for 
the purposes of sub-scclioa (i) as if it tierc incurred after that day, and 
if an applK^tion is made under this section, no deduction from or in com¬ 
puting, the profits of any accounting period or chargeable accounting penod 
shall ^ ahoued m respect of such expenditure othcmisc than under sub¬ 
section (1) 

(3) Where a change takes place m the persons carrying on a busi 
ness, or a person carrying on a business being a body corporate, becomes 
or ceases to be a subsiiaiy company or pnncip^ company vrithm the mean¬ 
ing of sub-section (6) of section 9, and tvhere except for the happening of 
that event relief uould be allowable under this section, the Central Board 
of Revenue may, it it thinks fit, allow sudi relief under this seebon as it 
considers just, hating regard to the extent to which the persons directly ot 
indirectly interested lo the business or bod> corporate, as the case may be, 
before the change remain interested therein alter the change * 


Anindaient «f Scb«dul« 
I, Act XV «f 1^0 


18 To the first paragraph of rule 11 of 
Schedule I to the said Act the following proviso 
shall be added namely — 


"Provided that where any loss or expenditure incurred during tlie 
period commencing on the Isl day of April, 1946 and ending on tlie 3Ut day 
of December, 1947 is reasonably and properly attributable, wholly orpartly, 
to ai^ diargeaUe accounting penod or standard period, sudi deduction as 
appears to die Excess Profits Tax Officer to be reasonable shall be flowed 
in computing the profits of sudi chargeable accountmg penod or standard 
penod, and any relief accruing from such deduction shall be gnen bv re¬ 
payment or otherw-ist, as the case may require ' 


Statement op Objects and Reasovs 
The mam object of this Bill is to include m the Indian Income Tax 
Act, 1922 provisions enablmg income-tax to be levied on a profit or gam 
ansing from the sale, ex^iangc or transfer of a capital asset For thi» 
purpose several amendments to the Inoome-tax Act arc necessary In 
addition ftie ’Bi'a se^ to amend the Excess Profits Tax Act mainly by 
makmg proMSion for tenmnal losses occumng after the ecctss profits tax 
has ceased but which are prtperly attnbutable to the excess profits tax 
penod The mam provision^ of the BiD are explained in the Notes on 
Clauses below 

New Delhi, 

The 27th Febniary, 1947 


UAQUAT AU KHAN 
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NOTES ON CLAUSES 
Chapter II 

Clause 2 —Sub clause (a) defines "capita! asset” as meaning any pro¬ 
perty (other than agricultural land) or any actionable daira m respect o£ 
sudi property held by an assessee, but it does not include sucli items as 
stock in trade which would properly be taken into account m determining 
his profits and gams chai^eable under section 10 of tlie Act 

Sub-dau«e (£») —The effect of this amendment is to make accumulated 
capital profits now exempt taxable but not if th^ are capital gains of any 
previous jear prior to the previous year for the assessment year 1947-48 
Sub-clause (c) enlarges the definition of 'income’ so as to include 
capital gams chargeable under the new section 12 B 

Sub-dause (d) secures that in the case of a non resident ‘capital gams’ 
ansmg outside British India are not induded in his total world income 
Clauses 3 (a), 14 and 15—make only consequential changes to exanpt 
capital gams in the case of ProMdent and Superannuation Funds which may 
consist wier aha of such gams 

Clause 3 (h)l--is intended to withdraw exemption from tax in the case 
of a capital gain falling under section 12 B even though it maj be of a 
casual or non-recurrmg nature 

Clause 4—amends section 4-A (e) so as to exdude capital gams for 
the purposes of determining the residence of a company on tlie basis of 
more than half tlie income arising m British India 

Clause 3~adds to section 6 another head of income namely, "Capita! 
gains' 

Clause 6 —adds a new section 12 B to the Act Under sub-dause (1) 
capital gams are deemed to be income and income of the previous jear 
m which the sale, exchange or transfer takes place According to the first 
proiiso if the amount of capital gain» in the previous year does not exceed 
fi\e thousand rupees, it will be ignored and not induded in the assessee's 
total income Thi« will exclude assessment of small gains made m the- 
disposal of personal effects or otJierwnse The second proviso lays dowm 
that any distribution of assets on the partition of a Hindu undivided family, 
or on the dissolution of a firm or other association of persons or on the 
liquidation of a company or under a deed of gift, bequest, will or transfer 
on trust is not treated as sale, exdiange or transfer 

Sub-dause (Z) provides tlie method of computing tlie amoimt of rf 
capital gam From the full value of the consideration is to be deducted 
any expenditure incurred m the sale exchange or transfer of the capilaf 
asset and its actual cost to the assessee induding any capital ev-penditure- 
meurred by him'in making additions or alterations thereto The cost is 
however, to be reduced by any (qition or other money received 
section with any previous negotntion for sale, exdiange or transfer where 
the capital asset is one in respect of whidi the assessee has obtained 
*^tion allow’ance, the cost is to be reduced to the written-down value o . 
^sset subject to an increa'e or decrease to be made by the amoun ass 
or an allowance made under «ection 10 (2) (tri) of the Act 
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In ths case ot assets acquired pnor to lie 1st , 

not soneht to assess any sppreciatUM occoriing prior to that date, inc 
asscssc^kas keen E"en *e optiou W subs-itute lor the cost the lair market 
■ya^uc d{ oq U\at date 

Clause 7-amends section 14 (2) (c) so as to pnnnde that the exon^ 
tion conferred therein on profiU arising ui an Indian State docs not apply 
to capital gams 


Ciii«c 8—adds another sul ection lo section 17 of the Act to secure 
that m the ca'c of assets held hv the assc«see for more than two years the 
tax ra}'able on capital gains arising tlicrefrom imH not exceed the income- 
tax on such capital gams at tl e maximum rate 


Clause 9— amends «ection 18-A Capita} gams Mill not be taken 
m‘o account for an> of the purposes of this s«tion 

Clause 10 —A lo s SHStaincil in the sale exdiange or transfer of a 
capital assi-t m anj year will be <el off against a capital gam made m that 
year As in the case t»i profitx •> loss aaliich dues npt tstted ftat thousasid 
rupees will be ignored 


Carry fonrard ot such losxs Mill be alloMcal for «ix \iars but a «el off 
Mill be pennissiWe onh against capital gams 


Clause n—amend* section 38 to enable the Income tnx Officer to 
require any dealer broker agent or any pcr<on concerned m the manage¬ 
ment of a commodity Exchange to furnish paniodar* of any payments or 
receipts connected sviih the sate exchange or transfer of n capital asset 

CJtfiwf 12—amends sect on 42 so that guns arising front the sale 
cscliange or transfer of a capital asset m 'fintish India mil be deemed to 
be income accruing or arising m British India 

CJaujc 13—amends section 43 so that a person to whom n non resident 
xells his assets in Bnt sh India can be treated as his agent If he is treated 
as agent he Mill be Inble to pay the lax on die capital gams made by the 
non resident principal and the lax can be recoiered from the agents asseU 
m British Ind a including the assets *old or transferred to him fav the non 
resident pnncipal 


CnAPtEtt III 

Clause 16 —^It is well knonn that during the penod of the war many 
persons not previously carrying on business or carrynng on business on 
only a small scale ha\e made very considerable profits The respons* 
bilities laid upon Income-tax Officers who ha\e to function also as Excesi^ 
Profits Tax Officers have been so heavy that it has been practically ira 
possible for them to discover every sudi case The clause seeks to extend 
the penod during whidi action may be taken by Excess Profits Tax Officers 
to secure for the Revenue Us )t»t dues in such case* 

C/<Ji<J^ 17 This dause seeks to implement the promise given to pro¬ 
vide for aherwance against the profits of the final E P T chargeable 
accounting period of losses and expenditure anting in the penod of transi 
lion from nnr t me to peace time etRidrtions 
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Clause 18 —Rule 11 of the First Schedule to the Act may be mter- 
prcted as giving the power to relate back to Excess Profits Tax chargeable 
accountmg periods expenditure incurred after the termination of the tax 
This clause seeks to limit the period the expenditure dunnsr which may be 
so related back ^ 


TAXATION ON INCOME (INVESTIGATION COMMISSION) 
ACT 1947. 


An Act fo frtnnde for an utvesttgahon info nialters relatinff to 
laratiOH on tncome 

Whereas it is expedient, for the purpose of asccrtainmg whether the 
actual mcidence of taxation on income is and has been m recent jears, in 
accordance with the provisions of law and the extent to which the existing 
law and procedure for the assessment and recosery of such taxation is 
adequate to prevent the evasion thereof, to make provision for an mvesti 
gallon to be made into such matters 


It IS hereby enacted as follows — 


Short ule eiteatAod 1 (1) Tbi$ Act m3> be called the Taxation 

commencement on Income (Investigation Commission) Act, 1947 

(2) It extends to the whole of British India 


(3) It shall come into force on such date as the Central Govern 
ment may, by notification m the Offioal Gazette, appoint 


2 In this Act 

loteipreution 


Constitut on and func 
on? of Commi j no 


taxation on income means any tax chargeable 
under the Indian Income-tax Act 1922 (XI of 
1922) or the Excels Profits Tax Act 1940 (XV of 
1940) 

3 The Central Government may constitute a 
Commission to be called the Income-tax Invcstiga 
tion Commission (hereinafter referred to as the 
Commission) whose duties it <hall be— 


(o) to investigate and report to the Central Government on all 
matters relating to taxation on income with particular re¬ 
ference to the extent (o which the existing law relating to 
seid procedure /fiv, the assessment arid roUertimi of such tax 
ation IS adequate to prevent the cvasicsi thereof. 


(6) to investigate in accordance with the provisions of this Act any 
case referred to it under section 5 and report thereon to tbc 
Central Government 


4 (1) The Comimssion shall consist of a 

n or Comm Chaitman (beme a pason ivho is a 

wloo Judge of a Hi^ Court) and two other Contmi 

sioncre, appointed by the Centra! Government 
(2) On the occurrence frc«i aiy cause of a vacan^ a 

Commissioners the Central Government may, if it tlimks fit, appoi 
per'on to fill the vacancy 
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5 (1) The Central Go\eniment may, at anj time before the 3I«t 

daj of DeKmber 1947, refer to the Commission for 
Powers of Cential Gov investigation and report any case in which the 
Government has pnma facte reasons for 
bellying that a person has to a substantial extent 

wlh such Tnaipr,»i o pajTOmt of taxation on income together 

snth such material as maj be available in su^iort of such belief 

n?" S'. r“"' ”>'?•'8=“°” “lo a =«= referred to ,t under 
ofcj ftan £ “ Wieve that some person 

S™t oftLK^" ""''"g’ted has hmtself Joded 

Sf “■! “■ i-Kopt of such reoort the 

Cental Gosemment may at anj t,n,e refer the ease of sui othTperson 
to the Corannssion for investigation and report 

6 (1) The Coimnjssion diall have poner to administer oaths and 

Po en orGomm«rt J P®"crs of a Civil Court Under tlie 

CodeofGvilProcedure. 190S(Vof 1908) for the 

the Purposes oVr«ri“a„d'"l%^Txl4°^ '1 

Procedure 1893 (V of 18981 anrf !«, ‘ Criminal 

the presiding officeV of a £u« «fcf«nce m the said Chapter to 

to the Commission to^u'^nKcssw ® appears 

"hich It cannot itseU con>S.enll7^^'5,l accounts or documents 
any person qualified m its oomron^J^L* Commission may authorise 
tlie accoonU or documents and mlcrroralfv ““"^'nation to examine 

having charge or custody thereof and purpose any person 

mission and any person ?avS to the*^Com 

documents shall be bound to pnSuSl I accounts or 

to give to such person anj P^^^on authorised and 

so authorised may require respect thereof which the person 

(3) TTie Commissioners and all 

mission under this section shall bTdr^lff^^ authonsed by the Com 

"T: ;r; 

' (1) The Commission shall subject tn 

Procedure of Contmi- power to reculatp Provisions of this Act 
* t**® fixing of places an I procedure (includ 

mav «t uotuvlhsCmd„g ”*^ "'>«>■" <» «t m puSlfo^.I" “f 

g a vacniy u,, numbvr “f f. r ‘^"”*'1 
(2) In making an ime«ti<m Commissioners 

Commi<s!on shall act ,n clause fh\ ^ 

U opportUPUy 

aadueed against him 



ADDENDA Ivu 

(3) Anj person ^vhosc case is being investigated the Commission 
niaj be represented bj a pleader duly authorised to act on his behalf 

(4) Except witli the previous sanction of the Central Government — 

(c) no suit, prosecution or other legal proceeding shall be instituted 

against any person in any civil or criminal court for any 
evidence given by him m any proceedings before the Com 
mission, and 

(1) no evidence so given shall be admissible m evidence against 

sucli person in any suit prosecution or other proceeding 
before such Court 

(5) No document shall be inadmissible m evidence in anj proceed 
mgs before the Commission on the ground that it is not dulj stamped or 
registered 

(6) Nothing m section 54 of Oie Indian Income tax Act 1922 (\I 
of 2922) or in that section as applied to excess profits tax by section 21 of 
the Excels Profits Tax Act IWO (XV of 19-10) shall appiv to the dis 
closure of any of the jiarficulars referred to therein in any proceeding 
before the Commission or m anv report made by the Commission to the 
Central Government or m any reporCniade to the Commission by a person 
authorised under sub-section (2) of section 6 

8 (1) After considcnng any report made to it under clause (5) of 

_ section 3 the Central Government may by order in 

'anting direct that proceedings to assess in respect 
tag! of the income of any penod commencing after the 

3Ist dav of December 1938 the person to whose 
case the report relates to income-tax super tax or excess profits tax shill 
be tiken or reopened, and upon such a direction being made such assess 
ment proceedings may be taken and completed under the appropnate law 
notwithstanding anything contained m section 34 of the Indian Income-tax 
Act 1922 (XI of 1922) or section 15 of the Excess Profits Tax Act 1940 
(XV of 1940), or any other lavi and notwithstanding any lapse of time 

(2) On a direction being made under siib-section (1) a copy of the 
report of the Commission so far as it relates to the case of the per'jon con 
cerned shall be furnished to him 

(3) Notwithstanding anything to the contrary contained in any other 
law m any proceedings directed to be taken under sub-section (1) any 
evidence m the case adduced before the Commission or a person authorised 
h} }i u.cider jwi* sectjca (2} ef secium 6 ^baU he admuLRSJhJe jn eyjdence 

9 No act or proceeding of the Commission or any person authorised 

by it under sub-section (2) of section 6 «hall be 
Bar of Jur sdj« on called in question in any manner by any Court and 

no suit, prosecution or other legal proceeding shall 
he against the Crown or any Commissioner or any other person for anything 
in good faith done or mtended to be done under this Act 

20 The Central Government may by noti 
Power to make Rule* fication in the official Gazette make rules for carry 
ing out tlie purposes of this Act 
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Statcmest of Objects axo Reasons 
It I!, notonous that recenllv bu ine*“:cs and properties have disoged 
hands for lerj large sams oi money Government are anxious to Know 
hou m spite of ven high rates oi tasatron—income-tax super to and 
Excess Profits Tax—the large fortunes which the c transactions unply have 
been accumulated The Bill therefore proposes to appoint and empower 
a -srccial Commission to imesUgale both the actual incidence of taxation 
with particular reference to mdividiial cises and the extent to which the 
existing law xs adequate to prevent evasion The mam pronsions of die 
Bill are explained in the nolo on clauses bdow 

I iaoeat ALI KHAN^ 

Nfw Delhi 

The 27ih f jfcniarv 1947 


NOTES ON CLAUSES 

Clause 3 —Ttic contemplated functions of the Commission are two 
fold to make a general report on the effectiveness or othennse of the exist 
ing law and procedure to prevent tax evasion and to mike ‘pecial mvesti 
gations into particular cases Id the<e cases il is nece sarj for the success 
of the investigation that the Commission should have power to imestig^ite 
the financial affairs of otlicr connected persons 

Cloiue 5 —This is a normal provision when od hr>c tTibuniN such as 
this Commission, are up It vests the Commission with powers of a 
Civil Court to compel the production of evidence both oral and docvinientarj 
b<.fore It and gives it the same powers a» a Court possesses m regard to 
offence committed before it 


Clausr 6 —It will not he possible for the Commission itself to make alt 
the detailed investigation that will be required and this clause enables the 
CummKsion to ap^mt expert accountants or assessment officers to aid the 
Conimispsvon in its task Such persons must be vested with like powers to 
compel th«* proiluetion of evidence before them 


Clause 7 —Sub-clause (1) gives the Commission general power to regulate 
its tnra procetlun? and the final suh-dause i a normal provision giving the 
Commission anl its invnstigafing sUiff the status of public servant Con 
tempts of their authority ore thus brought withmlhe mischief of Chapter X 
of the Indian Penal Code fhe mlenenmg sub-clau es in effect relax the 
ordinary law of evidence in proceedings before the Commission and investi 
gating officers these s5>ecial provisiona ire TCgardeil as essential to the success 
of the Commission s investigations A witness who duly answers questions 
put to him w ill be entitled to a cerojfes. -t o.t Wi 

liability m civil qr cnminal courts in respect of statements made bv hmi m 
proceed ngs under this Bill though an exertion miv lie ina !c against a 
person whose ^ffnirs are being investigated if the Commi:, ion holds the 
opinion tint It would be against thcpoMic interest to grant such an iiidemnitv 
Clause 8 —Should it be found m any case that there has been evasion 
of tax Government i« given power by this clause to order reassessment 
proceedings for which may be taken up notwithstanding any bar against the 
reopening of assessment proceedings m the relevant law And anv facts 
dinted Iv the Commission may be used m proceedings under this clause 
CTeiuf 9 —^This IS the usual u^enmitj provision 
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INTRODUCTION 


INCOME AND CAPITAL 

Income n\ its inme impl e i> i tnx on Income I ut ivhat s 
Income^ Tht does not defim. it though it sets out certain pro\i'-ions as 
to particular kinds of receipts thit slHiutd be excluded or mcliukd and as to 
the methods of computing income. Sec sections 2 (6-C) and 8 to 12 of the 
Indian Income tax Act As to the nature of income \vl hi\e to seek 
guidance from judicial pronouncements which again are based bi^elj on 
commercial usage Commeraal usage unfortunatel) is not altogether a 
tellable guide, and in practice there is no more baffling problem that facts 
a Commercial Accountant than the allocation of items as between Capital and 
Retenue The concepts of Capital and Income hisebeen the subject of close 
■analysis by successive geucntions of economic thinkers and, as the following 
extracts from the classic book of Professor Fisher s’ will show the concepts 
have been elusive and have defied analysi' 


' Capital IS a fund and income a How Capital 

wealth and income is the service of wealth A stock 

■of wealth existing at au instant of time is called Capital A flow of services 
through a period of time is called income From the time of Adam 

Smith It has been asserted b> economists (hough not usuallx bv businessmen 
that only particular kinds of wealth could be capital and the bimiing question 
has been what kinds’ But the failure to agree on am dividing line berwctii 
wealth whidi is and wealth which i$ not capital after a centurj and a hah of 
■slisciission certainly sugge«ts the suspicion that no such 1 ne exists What 
Senior wrote seven decades ago is tnie to daj Capital has been so varioush 
defined, that it raaj be doubtful whether it has any generally received 
meaning In consequence 'almost everv jear there appears some new 
attempt to settle the disputed cojiteption but unfortunately no aiithontative 
result has as yet followed these attempts On the contrary many of them 
•only served to put more combatants in the field and furnish more matter to 
the dispute ” >Iany authors express dissalisfachon walh iheir owai treatment 
of capital and even recast it in successive editions 


Adam Smitlis concept of capital IS wealth which yields revenue He 
would therefore exclude a dwelling occupied by the owner Hermana 
other hand includes dwellings «i the ground that they are durable goods 
But a fruiterer s stock m trade which is capital according to Smith bccaii t 
itcpd for nmfit according to Hennantl does not seem to be capital beaU’C « 
vs wensbable ’Kmes calls capital any wealth whether durable or nor «o long 
as^^s rairved for future Gse Walras attempts to cettle the 

'V? W ^ ^iituntv by counting the uses Any vveallh which serves moj^ 
A ,»n“of tn.„. „ fen=forc 

.Tt, Vahire o£. Cajrflal and lownne” by Professor Irnns 
MacM?iIa?& cS A study o£ tins book « strargly recommended 
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Kiues, if stored awa) for the future, but is not capital to Walras, because it 
wiU pensh bj a single use To KJe»n\ncWer, capitjd consists onl) of “tools' 
of production, such as railways He excludes food, for instance, as passive 
Jevons, on the contrary, makes fooil the most typical capital of all, and 
excludes railwajs except as representing the food and sustenance of the 
labourers who built them 

While most authors make the distmctioii betw ecn capital and non capital 
vlepcnd on the kind of wealth obiectiaely considered, MiU makes it depend on 
the intention in the mind of the capitalist as to hou he slnll use his wealth. 
Marx makes it depend on the effect of the wealth on the labourer, and Tuttle, 
upon the amount of wealth posscssetl Again, while most authors confine the 
concept of capital to matenal goods, MacLeod extends it to all immaterial 
goods which produce profit including workmen s labour, credit, and what he 
styles, “incorporeal tstatLs such as the I-aw, the Church Literature, Art, 
Education an author - Mmd Cbrk lakes what he styles ‘pure’ capital out 
of the mateml realm entire!}, making it consist, not of things, but of their 
utility Most authors leave no place m their concept of capital, for the wfue 
of goods as distinct from tlie concrete goods ihemseUes whereas Tetter, m 
hii definition leav».s place for nothing else Some definitions arc framed 
with especial reference to particular problems of capital imni for instance, 
have reference to the problem of capital and Labour, but they tail to agree as 
to the relation of capital to that problem MacCulloch regards it as a mean-s 
of supporting labourers by a wage fund Marx as a means of humiliating and 
exploiting them, Ricardo, as a labour saver MacLeod as including labour 
Itself as a special forni of capital 

Manj definitions have reference to Uie problem of production, but in no 
less discordant waj< According to Senior, Mill and many others capital 
must be itself a product Walras. MacLeod and others admit land and all 
natural agents under capital Bohm Bawerk while agreeing that it must 
be a product, insists that it must not apply to a finished product Marx dcnies^ 
that capital is pnxlucme Bohm Bawerk admits Uiat it is not "independent 
ly” productive, but denies the Marxian corollary dial it should not receive 
interest Other writers make it co-ordinate with land and labour as a 
productwe clement 

As to what it IS that capital produces, there is further disagreement 
Adam Smith affirms that capital pnifuces " revenue,' Senior, that it produces 
“ wealth ” Others vaguely imply that it produces value, services, or utility 

Most of the definitions involve some reference to time but m many 
different ways Hermann has m mmd the tune the wealth wall last, Clark 
the permanency of the fund capital as contrasted with the transitonness of its 
elements, “capital goods”, I&ies, tlie futurity of satisfactions, Jevons and 
Landry, specifically the tunc between the “ investment ’ of the capital and its 
return 

It IS idle to attempt any reconahation between concepts of capital so 
conflicting, and yet tiiere arc elements of truth in all Though generally 
wrongly and narrowly interpreted there are certain recurrent ideas whidi 
are entirelj correct The definitions concur m striving to express the im¬ 
portant facts that capital js productive, that is, is antithetical to income, that 
It IS a provision for the future, or that it is a reserve. But they assume tliat 
only a part of all wealth can conform to these conditions To the authors 
of the definitions quoted, it would seem absurd to include all wealth as capital, 
as there would be nothing left with whidito contrast « and by which to define 
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l! Professor Marshall says, when one attempts to draw a 

hard and-fast line between wealth which is capital and wealth which is not 
capital, he finds himself “ on an inclined plane, ’ constantl) tending, bi being 
more liberal m his interpretation of terms, to include more and more in the 
terra capital, until there is little or nothing left outside of it W e are told 
for instance, that capital is wealth for future use But' future is an elastic 
term As was shown m Chapter II, alt wealth is, strictly speaking for future 
use It is impossible to push back its use into the past, neither is it possible 
to confine it to the present The present is but an instant of time and all 
use of wealth requires some duration of time A plateful of food, however 
hurnedl> it is being eaten, is still for future use, though the future is but die 
next few seconds, and if bj “future’ we mean to exclude the imrrednic 
future,” where ts the line to be drawn> Are we to sa), for instance, that 
capital IS that wealth whose use extends be>ond seventeen days^ 

And as all wealth is for future use it is also, bj the same token, all a 
reserve ” To call capital a reserve does not, therefore, in stnetness, dtlimit 
it from other wealth Even n beggar’s crust m his pocket will tide him over 
a few hours 

Equally futile is aa> attempt definitely to mark off capital as that wealth 
which is “productive We have seen that all wealth is productive m the 
sense that it jields services There was a time when the question was hoU> 
debated what labour was productive and what unproductive The distinction 
was barren and came to so rect^iaed No one now objects to calling all 
labour productive And if this productivity is common to all hbour, it j» 
equally common to all wealth If we admit that a private coachman is a 
productive worker, how can we deny that the horse and carnage are also 
productive, especially as the three merely co-operate m rendering the very 
«ame service, transportation’ 

Finally, we cannot distinguish capital as that wealth which bears income 
All wealth bears income, for income consists simply of the services of wealth 
But the idea, that some wealth bears income and some not, has been persistent 
trom the time of Adam Smith, who meaning by income only money income, 
conceived capital as the wealth, which pr^uces income in this sense, as 
distinguished from the wealth such as dweUmgs, eqmpages, clothing, and food, 
which dissipates that income A home, according to him, is not a source of 
income, but of expense, and therefore cannot be capital 

In these and other ways have economists introduced, in place of the 
fundamental distinctions between fund and flow, and between wealth and 
services, the merely relative liistmclion between one land of wealth and 
another As a consequence, iheir studies of tlie problems of capital have 
been, full of confusion Among the many confusions which have come from 
oyerloobn» the time distinction between a stock and a flow was the famous 
“ wage fund ” theory, that the rale of wages vanes inv ersely w ith the amount 
of capital in the supposed “ wage fund ’ 

A hltle attention to business bool Keying nouU Imvc 
trom such errors, for the keeping of lecorrls in business The 

If unconsaous, recognition of the tune the ra.lnay 

■ capital aceonit • of a railway, for insMce. gives ‘’KSaUoi 

at a particular instant of time, and the “ income account gives 
through a period pf time. . 
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As to popular md business usage, it may be siul that a careful stud} 
of this Usage as reflected by lexict^r^bers, who ha\t sought from tune to 
time to record it, reveals the fact that before the lime of Adam Smith capita 
was not regarded ns a part of the stock of wealth, but as sjnonjmous uitn 
that stock 

In business manuals and articles on practical accounting ue find that 
capital IS emplo>ed m the sense of the net value of a man s viealth 

As one business man expressed it Capital is simplj a book keeping 
tenn. Consequentlv the businessman naturall} associates the term nith 
his shop and not his home for he keeps a balance sheet in the fonuer and not 
m the latter but once given a balance sheet it does not matter i\hat purpose 
IS behind it A social club an art galler\,or a hocpital may have a capital 
In one jear a joint stock companj with capital stock iias proposed for the 
purpose of building the j'acht for defending the American Cup 1 f a prn ate 
fanul} should call itself a joint stock company and draw up a balance '^heet 
entering all Its propert} house furniture provisions etc on one side with 
the debts on the other no business mao we imagine would hesitate to call the 
balance of assets o\ er liabilities which is the total w ealth value of the famd) 
b} the name capital As a businessman said to the writer Capital 
IS not a part of w ealth but all a man has got including his automobile H 
thatcigarin jourmouihcapitaP hewasasked No he said hesitatingly 
but this opinion he quickl) reversed as inconsistent with hi< former statement 
and admitted that a box of cigars and each cigar in it or out of it for that 
matter were a part of his stock or reserve 


We see, then that the capital of a person or finn Ins four eparatc 
meanings—the nominal capitalisation’ the actual ongmal paid in-capita\ , 
the present accumulated capital or capital, surplus and undivided profits' as 
given by the book keeper, and the market estimate of the same, te, the value 
of the shares These and the other senses of capital are given '?n Ae follow 
mg schetie which displays the various uses of the term capital ’■* 


capital 

I 


Ongioal 

capital 

Noraina] Actual paid At cecoeded 

capitaiisatign up capital in tbe Co’s 

books coaaistisg 
of capital 
lurplua and 
undivided 
profils 


Pwjaat 

capital 

\ 

^tVet 

value 

of 

shares 


Were it not for an uistinctive fctbng that there exist' a 
definite ' income concept the rqieated failure to formulate it might lead one 
to conclude that it is not susceptible of any exact and rigorous definition md 
that the best course is to abandon its search as futile. 

Income (or outgo) always implies (1) capital as the source and (21 an 
owner of capital as the beneficiary It will be observed that the 
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cost of reconstructing the'house was entered in the account-' in exactl) the 
same way as repairs or other ' current ’ costs There maj seem to be objection 
to such a proceeding in the thot^t that reconsfniction appears to be not a 
part of ‘ running expense ’ but a * capital ’ cost and belongs not to income 
accounts but to capital accounts It is true that the zvlu of the nev\ house 
must be entered on the capital balance sheet but the cost of producing it 
belongs properly to income accounts TIic former represents i callh the 
latter represents dwjeiwcj Hie former relates to an uista/it of time (which 
ma\ be anj instant from the time it is begun till the time when it cease* to 
exist) the latter relates to a period of time (which ma% be all or an\ part 
of the time during which the labour and other sacrifices occasioned b\ the 
home occur) A house i* quite distinct from the sene* of sacrifices b\ 
which it was fashioned And jet it is undoubtedly true lint we in tmctnelj 
object to entering the cost of building the house m Us income and outgo 
account, and we express the objection by calling this last i npital cost 
rather than a part of running expenses Bj so classing it w l me in that it does 
not recur or at anj rate only at long internals 

And this procedure (of taxing realised income) is verj common in 
practice It amounts to taxing not the income actaallj flowing trom capital 
but Its ‘earnings or the interest upon the capital It i* familnr in the 
general property tax m the United States To some extent abo 

the Bntish income tax i> m instance of the same fallacy The gene 

ral pnnciplc connecting realised and earned income is that the\ diffei 
by the appreaation or depreciation of capital * 

Howe\er logical some of these theories nnd distinctions might be and 
Profc«sor Fisher s own theory is undoubtedly logical they do not casih solve 
the pnctical difficulty of distinguishing whether particular item* in a concrete 
case constitute 'Capital' or Income' judicial deciMOii-' on the other 
hind hive had to solve this problem and necessarily re t on i Kss logical 
footing Business usage and company bw the nature of the business 
distinctions between ‘ fixed' and ‘ cirailitmg ’ capital the motives of pvrsons 
the degree of control i person has ov er the receipt and smnlir con identions 
have been taken into account by the law courts as will be seen fmm the 
decisions «et out in the body of the book The position is \ erj obscure and 
it IS almost impossible satisfactorily to lay down any gcntral pnnciples ns to 
what con«titutes the distinction between Capital and Income iml the extent 
to which the question is one of law or one of fict 

The various rulings on tbt subject ire set out undtr section 2 (4)- 
Rusmess, section 2 (6 C)—Income, section 3~Income and Capital section 
4 (3) (in)—Casual profits, and section 10 (2) (xii )—Capital expenditure. 


HISTORV OF INCOME-TAX LAW IN INDIA 
It would be scarcely relevant to the purpose of thi> book to detail the 
history of direct taxation m Indn in pre-IJntish days It hardly seems 
necessary therefore to refer to Maim or to Sinti I'lrvi or to Kautiha nor 
even to less distant periods like thosc of Akbar or Slier Shah 

Direct taxation is not a novelty in India mtnxluced bv the British 3* 
loo commonly supposed, but a most anaent and w clI known ‘ | 

Indian Governments liavc. from time immemoml nu^ the nmi a^cu 
dosses contribute tlieir share of the expenses of the Sta te. To toe-- 

(1) Imng hisher. Nalora! of CapiUI ani Income" 
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mind in gcnenl, this appeared only jest filling, and to be contentedly borne. 
I^t«ecn cullnators and traders, poor and nch no seii'^c of unequal trealmwl 
tottld ciibsist under the systen' which the predecessors of the British 
Empire for centuries pursued But when the British superseded them thej 
graduall) abolished the structure of direct taxation which their predecessors 
had labonoiisl) raised In the elder Frovioccs, that is, those that came 
under Pntish rule first this change was consummated by about the year 
1844 m the newer ones it iioV. place later hut Ihc only survivals of the 
Indian system now are the Capital' tax atul the Thathameda ' in Bumia 
T^e last of them to be abolished was the Pindhan tax in the Central Pro- 
smees (The Capital tax and the Thethamcda have also been abolished, 

since) ^\^ 1 e^e Indian States continued the taxation they retained their 

old method of direct taxation till recenlK when the force of arcumstancc' 
has compelled them to cop\ British method-' 

The Bntish Gosemnient wbich had gradually abandoned direct taxation 
w-is obliged b\ finmen! necessities to revert to direct taxation in 1860 But 
instead of an indigenous model softened and adapted to local circumstances 
the Government unfortunately set up that of the income-tax as tn force m 
rngland To get direct taxation into good working order ci en after a suit 
able model would have been a work of lime and cart m the absence of the 
long standing record of the names and resources of house-holders which had 
been done iwav with in earlier days But what except failure could at 
tend a sudden call on relatively ignorant and unletter^ millions at «hort 
notice toasses> themselves, or prove right of exemption to send m elaborate 
returns and calculations and to understand and watch ibeir own interests 
under the system of notices surcharges claims abatements instalments 
penalties and what not consequent thereon^ Necessarily, there followed a 
long tram of eviU An army of tax assessors and collectors temporanlv 
engaged coul 1 not be pure They were aided ^ an army of mforroerSi 
actuated by direct gam or pnvate animosity Frauds in assessment and 
collection went hand in hand with extortion in return for real or supposed 
exemption Inquisition into private alTairs fabrication of false accounts 
where true ones did not exist or were inconvenient acceptance of false 
returns rejection of honest ones unequal treatment of the similarly circum 
stanced all these more or less prevailed. The tax reached numbers not 
xeally liable for ramindars illegally recovered it from tenants and masters 
from servants while underlings enriched themselves by the threat of a 
summons Acts XXI of 1861 and Wf of 1862 while affording relief in 
some respects practically slereotyTied mmiy inequalities and heart burnings 
In later year* the svstem of assessment by broad classes was an improvt?- 
rnent on the earlier complications but the advance of local officers tow-ards 
equitable as essment was perpetually being cancelled by the alterations in 
rate and babihtv 

Renewed direct taxation in British India thus made a false start from 
which it did not easily recover Possibly with lime and care a great im 
provement might have been effected if the law had remained unaltered But 
unluckily, with its too English-foTm, came thcMdea that the tax was to be 
as in England a convenient means of rectifying Budget inequalities and a 
great reserve in every financial or national emergency In consequence of 
this idea incomes between Rs 200 and 500 which had been taxed at 2 per 
cent, in 1860 were exempted m 186^ the 4 per cent rale was reduced to 
3 per cent in 1863 and the whole tax was dropped ra 186S In 1867 it 
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re appeared m the modified form of a licence tax. at the rate of only 
2 per cent at most, but reaching down again to incomes of Rs 200 In 
1868 It became a certificate-tax, at ntes a fifth lower, and ngain commencing 
"With a Rs 500 limit In 1869 it became once more a full blown income-tax 
at 1 per cent on all incomes and profits of Rs 500 and iipwanls In the 
middle of the same year it was suddenly nearly doubled In 1870 a fiu-tlier 
nse to fully 3 1)8 per cent occurred, with better timLi ihe rate fell in 
1871 to 1 1|24 per cent, with a limit of Rs 750 and m 1872 the limit wa« 
further relaxed to Rs 1,000 and upwards In 1873 came a second period 
of total abolition, to be succeeded from 1877 78 bj a new «enes of Acts 
Along with the changes in rate and incidence just desenbed uinie changes 
m name, form, classification and procedure With one object or another 
twenty three Acts on the subject were passed behveen I860 and 1886 
Owing to the perpetual changes, (he people nc\er certain who was 
liable or what was the sum ilue, were an easy prey for fraud and extortion 
while the supenor officials, time after time found their labours thrown 
away, and i fresh battle with guesswork and deception to be begun That 
both officials and people should m 1872 have united to condemn an impost 
hitherto associated only with such evils is not to be wondered at Our 
abandonment of the machinery of direct taxation inhenteil from our prede 
cessors was one or the things in us which the ntiss of the people disliked 
wnthout being able to understand Our new fangled and Furopetn attempts 
to retrace tins policj «eemed to them l)rannical compared with the rude 
expedients familiar (o their fathers All things considered the abolition 
of the incomc-tix in 1873 was probably the best thing that could then 
be done 


But direct taxation could not long be dispensed with A ne%\ start was 
made in 1877 This start was, I think, decideifly well intenfioiied, made m 
considerable appreciation of past defects and desire to avoid them It was 
wise to begin with trades and classifications, but it seems to me that too much 
was made of supposed local differences, and too much importance attached 
to local action Bengal, Madras and Bombay passed Act* of their own 
Northern India was dealt with by the Impenal legislature As a necessary 
consequence, further legislation was soon needed to remedj inequalities 
Some good was thereby effected, more would have resulted but for the a' 
I think, imfortunate abandonment of the Bill introiUiccd m November, 1879 
Act VI of 1880, with the local Acts it amended was in force till 1886 
Their continuance for five jears unaltered, did a great deal to remove such 
evils as arose from frequent changes before But there waj. still an unjust 
system of maximum everywhere, while the amount of maximum varied, and 
the classification essentially differed m different parts of India The inci 
dence differed with every class and the poor paid more in proportion than 
the nch, and the ncher a man was, above a certain point, the less he had 
to pay The measure was open (o grave objections of principle and detail 
and the legislation of 1886 was therefore welcome 

The details of the provisions in the Acts that preceded the Act of jg® 
are of little interest now as they do not throw much l.glU either on the 
Act or Its successors the legislation of 1886 and again that of 19IS havin« 
made more or less i 'clew cut’ iwth the past on each occasion 


(1) Speech delivered by the Hon. Mr Hope >n I8S6. 



; Tin: tXCOMlvTAX ACT. 


Tire ptneral structure of fhc 1886 Act vv.i< as IktIou-. Income >\aV 
(liMtIcd into four ch«ses—(1^ Sihrics, (2) Inicrc't on SccuriliC', (3) 
Profits of Joint Stock Corninmes, (4) Otlicf incfjme, wliah mclu<icil inewne 
from hou'c jin){*crU. All income wa*. taxnl, cxrqit aiiricultural income and 
most of the incomes non exwrpiol under section 4 e t/ . income of 
charities, ntre oximpt either hy the Ac! Or l>y iioltfications No tax nas 
le\5c»l oi\ the <lurehciWer m respect of pnitiUof cmui«tucs which lunlalreadj 
paid tax; nor ava* tax levied cm the «hare rtccned In a iniaidfer of a Hindu 
undivided famiiv The rate of lax was 5 pies m the nijicc on incomes over 
K<. 2,000: sabiao between lU tts 2.(W> per annum .and interest on 

securities were taxed at 4 piis jH.r nijHxr. Inamic from other srjurces was 
taxed at fixed ratC' aairaing wiih the vnctmie flmt rounhlv lorresjmmJinj; to 
4 to 5 pie< 111 the nijKXrt In !•*>! the taxable mminium w.as raised lo 
Ks 1,000 

Tlic inachmtrv of the Act wav's simple 1 xcept in verv* Lig cities, like 
Calcutta, rmmb.av and Madras, there wste Ixardl) aii> whoic-tmte Iricnme-iax 
Officers. The work w.as done bv the land Kevenue Officers .as a subsidbrj 
activitv*. There was m* obhgatum <«» imlixiduafs to furnish tclunw of 
income, nor, consequent!), .any }Kaj.ahj for not doinj: si> Tax on 5.a!aries 
of public servants and interest on scciiniics w,as collected -it stmree without 
much difiicuUv Nor wax there much trotibU alxnil Joint Slock Companies, 
whidt, hovTWer. were comjiclkxl to send returns of profit* Hut the Law 
did not lay dowm an\ rule* as to how profits wxre to U c.aKulatcd These 
details were rcpuKleJ b) rules or h) cxccntive orders. In respect of (4)— 
“Other Income"—which w-as bv f.ar the most tmjiortant class, the Collector 
was allowed to assess sumnwnlv incomes Ulow K* 2CtfK .utd all that he 
had to do was (o (lubtisli a list of such persons m his office, all of whom 
unless Uiey ohjectc<l withm Of) days, heraine fin.all) li.il>te to the tax In 
other cases, the Coltcclor merely noiifiesl each asse<sce what amount had 
been a«sesse<! as tax. There w.as al»o provision for the Collector’s c.alling 
for, but not cfimptlllnR the sut>mission of returns of mcfitre Anj asscssce 
could petition the Collcetor against the assessment, and avsessecs having 
lo p3j’ a tax of Rs 250 or over and Compaiuss Ii.id a right to apply to the 
Divanoail Commissioner (or the Itoard of Rcvxnuc m Madras) for revision, 
and the Commissioner bad discretion to entertain such applications even if 
the amouuc of t.ix was Ics* Roth the Colk-clor .and the Commissioner had 
power to c.all for evidence, etc, but oiili at tbe instance of the pvlitioncrs 
or to verify facts ailegcil by them The Collector had power lo compound 
the assessment with anassessee—whether an individml or a Comivui)— for 
a number of veara 

It is unnecessary to detail the variou* minor amendments that were 
made to this Act from time lo tune. This simple machinery pros Ideil by this 
Act worked smoothly enough so long as the rate oi tax was low. The rales 
fixed in 1886 were fixed with dose reference to the cesses on land tliat bad 
been imposed in the seventies oT that century. So long as these low rates 
were in force, slight inequalities in assessment did not verj' niuch matter— 
either to the taxp,vjersor to the Government. In 1916, the War necessitated 
increased taxation and income-tax had to make up its sliare. The graduation 
was made steeper and the rates increased substantially. 

The increase in the rates coupled with the steeper graduation called for 
a radical change in the whole system of assessment. The first change made 
was to provide for the refund of income-tax to shareholders of Companies 
(small incomes relief). Tliis'was in 1916 Pending a general revision of 
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the Act, the necessity for which was felt the law wa<; amended in 1917 ‘io 
as to compel m the case of assessecs with an income of oier Rs 2000 the 
production of returns on pam of a penalh both for fal«e returns and for 
non-comphance An assessee who failed to submit a return was al o 
depnved of the njfht ot appeal The«e change-* howe\er were scarceh 
adequate and far more drastic changes were required 

In tlie first place it w as necessary to abandon the old s\ stem ot as es'ing 
a person’s income m separate compartments without reference to his income 
from the other compartment' and to assess him with reference to his income 
from all sources together In the second place higher rates of lastatton 
required a greater degree of precision in amsing^t taxable profits etc and 
it was therefore nteessan to trame clear rules a.-, to the calculation ot profit' 
what expense' nna be deducfeil from profits anil what not In the third 
place the machinery of assessment also requircil tightening up Tlie'e 
defects were remedied b% the 1918 Act under which the Collector was tan 
powered to call for returns of income in all cases and for eyidence in support 
of it, and if necessary to enforce the attendance of persons (including the 
assessees) who could give useful information in connection with the assess 
ments Compounding taxes for a <enes of years w-a« giyen up and new 
assessments could be made only for each year at a time ba«ed on the income 
of that year The asse«see was assessed proviMonalh on the income of 
the prevaous year and the assessment xsas finalh'^ adjusted at the end of the 
year with reference to the income of the year the necessary refund or 
supplementary demand being made The Commissioner of Income taxysa- 
vested with discretion to refer doubtful cases to the High Court sno walu 
or at the instance of the as'cssee if any question arose w ilh reference to 
the interpretation of any of the pnnision« of the Act or the rules made 
under it Troyiston was also made to tax nonresidents through their 
agents w heii the non resident pnncipals and Iheir income could not lie got 
at directly This Act of 1918 was much nearer to the present Act in its 
general features than to the Act of 1886 which it sufKrsedeil An attempt 
was al«o made by Goyemment—though without success—to prosade for the 
taxation of income of married yyomcn jointly yyilli the monm. of their 
husbands and also to take agricultural income into account in determining 
the rate of tax payable by an as'essce on his non agricultural income 

Wthin a feyy years c\cn the neyy Act «how«l that it rcquiretl substantial 
reyision. This hoyscser, was not unexjiectcd. Tlie Goyeminnil of India 
appointed Committees in each Province composeil of both oPiciab and 
non-officials to e-sainme the questions that arose and make the necessary 
recommendations \\1itn the e Committees had rcporteil an All India 
Committee was 3])pointed m 1*)21 and tlit reconimeiidaiioiis of this 
Committee formed the basis of the Act of 1922 which is iii force now, 
though It has been materially amcnSeil m many re'pccts by oyer 
hvc amending Acts since 1922 and notably, on an exten’iye scale m lyr 
apart from the formal amendments mads bv the Adaptation of Indian j 
Order in Council 1937 The amenilnient' made m 1939 were bigew 
on the recommendations of a Special Ijiqum Committee 
experts from J ngland and one irom India which niah an 
in 1935 and 1936 The laiv has been further arrended several um 


since 1939 _ 

Super tax,—A Super tax was first levied in India in 1917 ‘ 

yv39 levied on incomes oyer Ks SOAK) the tax being and 

basis The same rates vsere levied on Companies as on «n i 
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Hindu undivided families but in the C3«ie of Compmit' oiil) the umhstn 
luted profit$ were taxed the distnbuted profits being taxed in the hands 
of the ‘hareholders, if they were liable to Super tax is part of their incoi^ 
This irrangcmenl di«counged tht nccumuHtion nt wvh'vtnbulcvl profit* 
and encounged the distribution of profits beiwid the I nuts of prudence 
and safetv The Act was iccordingU recast in 1930 and the tax on 
Companies wa^ levied on Iho enure profits less Ks lOOOO at a flat rate of 
one anna in the rupee instead of on a graduatetl basis The shareholder 
was not crcdilerl with the lax patd bv the Compaiiv and the Suj>t.r tax on 
Companies becamt, all but m name a Corporitiori Profits Tax I ut unlike 
the Corporation Profits Tax el ewhere it was not allowcil to bt deducted 
from taxable income fo Income tax purposes In other re<po:ts the 
penenl framework of the 1917 Act remamet! pncticallv mnlter^ Both 
the 1917 and the 19M Acts were small Acts of a few sectiDn> each which 
had to be read in conjunction with the Income tax Acts of 18?6 and 1918 
which were referred to as the ‘principal Acts WTien the Income tax Act 
of 1918 was amended m 1^22 the Supertax \ct ilso wa^ incorporated 
therein md the present Vt \I of 1922 as imendtd from time to time deals 
both With Super tax iml with Income tax the rates Ixung fixed even >ear 
bv the 1 imnce Act 1 mm 1939-10 compimes pav Super tax on the whole 
01 their income without a free slab 

Excess Profits Taxation-—\n Exce*' Profit* Uutv was levied m 
India for one jear vir 1919 20—^ee Act \ of 1919 This dutv vras 
levied on the abnormal profits made bv certain lin«inev«v* m v«>n«cqtience of 
the then \Wr 

An Excess Profits Tax was again levied in IWO—Act \V of 1^10— 
taxing all excels profits made on or after the l*t Stptember 1939 Thi 
Actlus been since amended several tunes The law follows general!), the 
corre«pondsQg legivlation in the United Kingdom though differing in txirlj 
important detaU< 

SUMMARY OF PRESENT LAW 
The body of the Law is contained in Act \I of 1922 {as amended) 
The amendments in 1939 m particular have *o much elaborated the prow 
sions that it is difficult to sumitianse them without omitting manj details 
in themselves of considerable importance 

The Act relates to both Income lax and Super tie. Section 58 sub¬ 
section (1) mentions the sectioo*; that vlo not appl> to Super-lax. The 
rates of Income-tax and Super tax are prescribed bv the annual Finance Act 
The tax is levied not only on income ordminlv understood but on 
certam capital receipts which have been included m a speaal definition of 
‘income, such as certain bonus «hares and debentures and accumulated 
r^eipts from eniplojer’s contribution to provident funds [section 2 {6-C)3 
Lamed income, specially defined and broadh speaJang representing 
income from personal cxerlitai is entitled to an allowance and i« al'o not 
included, to a Iimated extent in total inoHne (Section 13 A) 

The tax is levied for each finanaal vear (i c for the habilitv to the 
Exchequer for that jcar) on the income of the previous year’ as defined m 
section 2, sub-<ection (11) of the Act that is bnefiv the previous financial 
year or a vear ending on a ^te in the prcvioua financial year up to which 
the assessee has made up his accounts. Thus the tax is levied in amar 
on an asi^ained income, except m ■special cases such as when a person is 
about ^to leave Bnti«h India (section 24-A) An as*e «ce cannot alter his 
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accounting year, except w ith the consent of the Income tax Officer The 
financial year of Goteninient ends on March 31st The income of (he 
previous jear is both the basis and the measure of taxation It is not as 
though the taxation \vas m respect of the income of the \car m which the 
assessment was made and that the income of the pre\ious year was deemed 
by a statutory convention to be the measure of the income of the a ear of 
assessment (In this respect the basis of the Elxcess Profits Tax is entirelj 
different) Hence no assessment is made m the first >ear m which a 
business is started but the first assessment made after the close of the 
assessee’s first accounting period on the profits of that period 

Similarly subject to certain provi ions tn sub section (3) of section 2s 
relating to businesses that were taxed under the previous Income tax Act 
Act VII of 1918, and necessitated by (he fact that under the Act of 1918 
the assessment was on the income of the year of assessment and tax was 
provisionally levied on the income of the previous j car subject to adjustment 
subsequently with reference to the ascertained income of the year of asse 
ment an assessment is made on a business after it bis finally closed down 
on the profits of its la«t working account year [Subsection (1) of 
section 25 ] 

The pnncipal charging sections ire sections 3 and 4 in regard to Incon e 
tax, and section 55 m regard to Super tax (The Privy Council hive 
considered section 6 to be the real charging section but that was tn 
different connection) Since 1st April 1939 both the taxes are levied on 
the 'slab system pnor Co that date Super tax was levied on the <Jah system 
and Income-tax on the step svstem coupled with margiml relief at the 
stages where the rates increased Further as from 1st April 1939 

companies do not get i free first slab in respect of Super tax 

The rate of tax increases with the successive slices nr slabs of the total 
income’ of the assessce computed according to the provisions of section 16 
t c, including income taxed at source and certain Imds of income not taxed 
The total income and the taxable income (a term that is not to be found 
m the Act), that is the income to which the rate is to he applied in order to 
determine the actual amount of tax payable, may therefore \ar\ 
considerably 


An 'assessee is defined in section 2 sub section (2) as a person by whom r 
Income-tax is pay able The Act rect^ises the following classes of 1 
assessees—^Individuals Hindu undivnd^ families, firms (registerKi j r 
unregistered), companies and other as«wnations of persons xe both indi 
viduds and associations (Section 3 ) Tire word person is used m the 
Act with reference to all classes of asscs«ees It is specially declared io 
apply to a Hindu undmdwl family and to a local authority by section 2 
sud seerton iFiTir ,h.-ir -«ainr .twanujy ..v .m .th* J’artuf'.rshio Act 

but n^istration for Income tax purposes has no nfenmre to regiatntton 
under the Partncr«Iiip Act A ' registered firm’ under the Income-tax An 
IS merdv a 'firm constitiitevl under an instniiucnt of partnership spscunng 
Ihc mdmdual shares of the partners of which the pnscnbeil pirticuhr 
tao bem rcgi‘ttre"l b\ Ihe Income tx-c Officer m llic presenbeJ onmiw 
Iififler the movisions ot tcclion 26- \ and under statulnrt rule- nwtle unde- 
r, r^einir? “b-ect,™ (14)1 t\n •nn«cflere<l 6nn meant ant n her 
fimt' rqSnn 2 (<6)1 Pre«r,toi nanns pretenbed bt 

, ' w W of the Aa In Ok Ceninl I oird of Retennr ■ulvert 

rSc ™mrof Ibe Central Gcnemnent Rnlet 2 t, 6-11 ol (he Rtdec 
rnJnrfrr'ffie Ac. relate to .be Teperttmo of 6mn. 
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An unregislerwl finn is to a large ei.tent treated as an individual It 
pajs both Income-tax and Super tax at the graduated rates, on successive 
slicea of its income ni excess of the free limit A partner in an unregistered 
firm IS not liable to Income tax or Super tax indn iduall) on liis share m the 
profits of the firm if the firm has paid Income tax and Super Xzy. thereon 
{Proviso to «cctiQu 55 and action 14 (2)] But his share of the profits is 
included m his total iiKoine to regulate the rate oi tax on ins other income 
under section 17 (2) [i’ll section 16 (1) 1 

As from 1st Apnl, 1939 a registered firm is not taxed as such Under 
section 23 (5) its total income (or loss) is detennined and apportioned 
betaveen its partners i c included in their respectite total incomes tax being 
leaied directh on them except m respect of tax not recoverable from non¬ 
resident partners At the option of the Income tax Officer an unregistered 
firm mav be dealt with like a regiHereit firm 

I The partner in a registered firm thus pavs Income tax and Super tax 
I on his share of the profits of the firm at the rates applicable to his total 
income including his share of the profits oi the firm The partner m an 
unregistered firm, on the other hand suffer', tax on Ins slnre of the profits 
of the firm at the rates applicable to the profits of the firm which may be- 
highcr or lower than the rates applicable to lii« ow n total income On the 
rest of his income, he suffers tax on the basis of section 17 (2), roughly 
I spcakiDg, on a pro rata basis 

In assessing a member of a Hindu undmded family to Income-tax or 
I Super tax, his share of the income of the family is not taken into account at 
I all it is not even included in his‘total income* for the pimiosc of determining 
' his personal rate of tax (Section 14 (1) and section 16 (1) j 

The Act applies to five ‘heads’ of income, profit® and gams—(11 
Salaries, (2) Interest on Securities (3) Income from Property, te, 
'buddings or lands appurtenant thereto’ of winch the assessee is the ‘owner” 
and which he does not occupy for purpo^es of his Irusmess, profession or 
vodtion (section 9 sub section (l)j, (4) profits and gams from Ilusmess, 
Profession or Vocition and (5) Income from other sources (Section 6 ) 
All ‘income, profits or gains’ derived under am of these five heads is liable 
to the tax in accordance with the comjihcated provisions of sections 4 4 \ 
and 4-11 » c, depending on tv here it accrues or nn-'Cs or is received or deemed 
tu aevrue, etc ami to whom it accrues etc le. whether he is 

resident or not, and urdiiianlv resident or not Roughly speaking, a non 
resident is taxed on income accnimg ansing or rcceivtil in British India 
and a resident, on his world ijicomt, if orduianlj resident in I’ntish Indn 
otherwise only on his British India income piua remittances from abroad 
unless his foreign income is from a business controlled in India {not British 
India) or a profession or vocation set up there in which case, the whole 
income would be liable An important exception in the case of resident* 
deals with income m Indian Slates (sections 14 and 17) Such income i* 
included in ‘ total income”, » e, for rate purpo'se-., but not taxed, except in 
certain cases, until it is brought into British India ‘Residence* and ‘ordt 
nary residence* are specially defned by rather complicated fonnul'C (sec 
tions 4-A and 4-B) Wierc foreign inrome is frozen, collection of tax on 
sudi income, if taxable, is postponed till the income is available (section 
4S) 

‘Sblanes’ include salaries paid by private as well as public employers 
*rhey also include fees commissions airi perquisites of all kinds, mdudmg 
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the v'alue Di free quarters e\en though the quartcr$ are not capable of con 
■version into mon^ They may be taxed on an accnied basis’ {Section 
7 (1) ] ‘Business’ includes aii> trade, commerce or manufacture or anj 
adventure or concern m the nature of trade, commerct or manufacture 
[Section 2 (4) ] There is no dehmtioti of a ‘profession and for this we 
muet seeh guidance from rulings of courts 

There is no definition of what constitutes accruing or arising’ The 
MCws of courts have m the past oscillated between the idea of receivabtliti 
in British India on the one Jiand and the location of the 'ource or ongm of 
income m British India on the other [see notes under sections 4(1) and 
42 (I) ] and the position lias become e\ en more obscure as a consequence of 
tlie amendments in 1939 to sections 4 and 42 


Sections 7 to 13 describe how income shall be computed under eaih 
head Salaries are income of the >car in which they arc received or due as 
the case may he The onl^ deductions permissible are subscriptions to 
Provident Funds constituted bj Government or recognised under Giaptcr 
IX A, and msurince premia, the a^regate deductions being limited to l'6th 
or the total income of the as-essee These deductions however, cannot be 
<laimed for Super-tax. (Sections 7, 15 16 and 58 ) Section 8 deals with 
interest on secunties and «ection 9 deals with property which is taxed on a 
notional income, t.e, on the annual value’ which is defined as the sum for 
which the property might reasonably be expected to be let from year to vear 
Deductions are allowed for repairs, insurance premia charges on the pro¬ 
perty, interest, land revenue, collection charges ami vacancies Also it 
the house is not let but occupied by the owner the annual value is limited to 
10 per cent of the total income of the owner Section 10 deals with busi 
ness, profession or vocation earned on by the asscssee Subyect to various 
restnctions, particularly with reference to payments to partners and to in 
terest and «alanes payable abrend, it allows for the following deductions 
vtc, rent paid for busine<s premises and repairs thereto, interest on borrowed 
capital, insurance premia, repairs of plant, machinerv, etc, depreciation and 
discarding of phut, machmen, etc , land revenue and local rates, etc on the 
premises and all expenditure (other than capital expenditure) incurred soleh 
for the purpose of the business profession or vocation Section 12 which 
ileals with income from “other sources similarly allow s for the deductioir 
of all expenditure (other than capital or personal expenditure) incurred soleh 
for earning the profits or giin«, subject, however, to certain exceptions similar 
to tho«e jn seclion 10 Oierand above the deductions referred to above, an 
allowance is admi-slble, since 19-15, in respect of ‘earned income’ for the 
purpose of income-tax (but not for super tax), and a part of the earned 
income’ is also not included in total income 


Section 13 deals vv ith the method of accounting under sections 10 
Under sections 7 to 9 the problem of the method of accounting does not 
tianly arise Under section 9, it is a notional receipt and not the 
ceipt that IS taxed It is only in respect of sections 10 and 12 “‘‘Jl 

the question of method of accounting has to be considered Under 
13 the income should be computed ui accordance with the method of 
rng regularly employed by the assessee, but if no method has 
employed or if the method employed obscures the real profits J"*, 
nx Officer has absolute discretion to compute the income as be t * under 
An assessee may set off the profits raider one ^aarce agamst w g, 
another Partners of registered firms including such unrefi"' 
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are taxed like registered linns under section 23 (a), but not partners of 
other unregistered firms are allowed to set ofT thtir shares or net loss of the 
linn (after it Ins had set off) against their other profits 

An assesset is allowed to carrj forward his losses (including the appor 
tioned losses of a registered firm) and set them off against profits from the 
same business p^ofc^slo^ or \ocaiion up to a limit of six jears (the Iinut 
being one year m respect of loss of 19J9-40, two years in respect of that 
of ISMO-41 and so on till the liniil of <ix \cars i$ reached) 

Both Income tax and Super tax art deducted at the tune of jaymeiit bi 
every person paying silanes On Iiilcfcst on Sicuritics normally only 
Income-tax is collei.t(.d it Miurct and it the iiuxmnitn rale but m sjiccial 
cases Super tix iho is coUcvtcd it approprntc rates as iKo in respect of 
dividends to non resulcms m certain circumstances lax decluctetl at source 
IS collected in advance on behalf of the asscsste who will be isscsseil the 
next jear and mcantiini. the deductions at <ourCt are held to his credit. 
(Section 18 ) ‘Securities meins secnnlics of the Government of India or a 
Local Government and dvbentures or other securities for money issued by 
or on behalf of a local luthontv or i compiny (Section 8) It should 
be noted tliat interest on debentures issued by i coiupany is illowed as a 
deduction from the t ixnblc jirofits of the com|>any iNcqit m respect of ccr 
tiiu foreign debentures m respect of whicli lax hav not been deducted at 
source Income tax on intcreM or 'ecuntie is dcilucJcd it the maximum 
rile hut certificates arc tssuevl bv Income lax Officers authorizing the col 
letlion of tax at lower raic« •/ the probable loiil income of the asscssee 
justifies It [Proviso to section 18 (3)) Owners of securities and person' 
in receipt of salaries irc ciuitled to i refund if eligible with ixfcrencc to 
their lolil income in the vear (Section 48) \im rtvidcnt aliens art not 
eligible for refund' it all other non residents vrt allowed refunds on the 
basis of their world income {Sectmi 17 ) The lax on dividends is re¬ 
covered as follows Lvery companv is liable to Income-tax on its profits, at 
the prescribed maxinium rat*, and the tax paid bi Ibt comj any is deemed to- 
have been paid on behalf of the sharrfioldtr [Section 18 (S)] Lvery 
shareholder is entitled if he is not liable to pay tax at the inaxnnum rate, 
on his personal total income including the diiidendi to a refund calcu 
lated on his divadends received from any company wliost profits arc liable 
to Indian Income tax at the differciivc between the rate applicable to hi> 
personal total income and the maxinuim rale borne by the company [Sec 
tions 18 (5) and 48 ] Under the Fmance Act Super tax is levied on the 
entire profits of every company at a flat rate. This Company Super tax is 
regarded as a Corporation Profits lax and is not rtgarded as in any sense 
paid by the company on behalf of Uic -shareholder Consequently x share- 
ftoi’oter esnmor g«" airy- rei'onrf in respect of (Ac Cbmp T irv 5'aper tax tfiaC fie 
has indirectly suffered tm his dividends Further if his income including 
his dividends exceeds the free limit he is liable to pay Super tax irrespiec 
live of whether the company has paid tlie Companv Super tax on its profits 
or not A company that holds -shares in another company is liable to the 
Company Supertax on its profits (including riivndends received from the 
held company) irrespective of whether the held company has paid the 
Company Super tax or not but by special notification under section 60 in 
vestment companies which have been specially defined for the purpose 
are exempt from such multiple taxation 

The principal officer of a company may, m certain circumstances be 
required to deduct Soper tax from dividends pay able to a non re<ident share 
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holder So also in certain circumstances as already stated a person pajnng 
Interest In the case at'O of a subscnber to a recognised Provident Fund, re 
ceivmg the non-exempt part of his accumulations Super tax is collected 
by d^uction at source (Section 18) 

In 1^44, section 18 A was added, under which an as■,e^see has to pay 
provisionally during the year of income—or rather the financial year pre<^ 
mg the financial year m which the regular assessment fallsthie—m four or 
less instalments—the estimated tax due on his income from sources to which 
section 18 is not applicable, this provisional pavment being automatically 
adjusted when the regular assessment is made. This section was introduced 
as an anti inflationaiy measure and iviU therefore be presumabh removed 
when conditions change after the war and indicate the need for rellationary 
measures 

Assessments are made by Income tax Officers I rom 1st April, 1939 
persons ■with taxable income are bound to furnish returns of income suo 
motu, m response to a general notice published by the local Income tax 
Officer The latter al«o has power to require persons, whom lie considers 
to haire derived a taxable income, to make a rttum of their total mt.otne m 
die prescribed form (Section 2Z, subjection (2) ] Pailurc to make a 
return renders the defaulter liable to prosecution [Section 51 (c)] or to 
penalties under section 2S The Income fax Officer can also call on an 
asscssee to produce accounts or other evidence (Section* 22 (4), 23 ( 2), 
23 (3) and 37 ] To enforce the production of evidence by third parties 
and also to compel the personal attendance of the a«ses*ec if necessary the 
Income tax Officer has been given the powers of a Court (Section 37} and 
false evnlence cnen before him is perjun under the Indian I’emJ Code 
(section 52) The law al o provides for the making of supplementary is 
sessmeiit in respect of escaped income within four years (or eight m cases 
of concealment) (Section 34) and for the rectification of apparent mis 
takes wilhm four years (Section 35) Agamn the Income tix Officers 
assessment, an appeal lies to the Appellate Assistant Commissioner It 
is also open to the asse^see to move the Income tax Officer to re-open de 
fault’ assc^sments if lie can show that his default was due to sufficient 
cause’ , and a right of appeal lies to the Appellate Assistant Commissioner 
against the order of the Income tax Officer refusing to re-open such 
raent (Sections 27 and 30) Both the assesscc and the Department can 
appeal against the orders of the Appellate Assistant Qimmissioncr to the 
Appellate Tnbuna! (Section 32) The Commisnoncr has also power to 
revise, either mo moltt or at the mstince of the as«e<>.cc anv onler passed 
by any of his subordinates, but m no circumstances to the prejudice of the 
as«essee, always provided (broadly) that the asscssOc waives or has 
lost his rights of appeal (Section 33 ) In any case m which there is a 
right of appeal under section 32 and it has been exercised the assevsee or 
the Commissioner niav require the Appellate Tnhunal to refer anv quo 
tion of law arising out of the appellate oitler to the High Court (Scelioo 
66, sub-section (1) ] When the Tnbunal rejects a petition for reference 
on the ground of time bar, a prclnmnaiy reference on ihit hc' to thr 
High Court If the Tnbunal refuses to make a reference the 3<ses«« 
may move tlie Higb Court threct to order the Tnbunal to make a rcierenc 

(For five years from 1931, whew the nuimnum tax-aUc lumt 
was lowered from Rs 2000 to Rs. IjOOO. the /'“r, 2^ 

prov ided for a procedure of summaiy assessment of incomes be o» 
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Roughly slated it was open to the Income tax Officer to assess «»ch a person 
without calling for a return of income and it was open to the assessee who 
<0 received a notice of demand to file a return of income and have his cast 
dealt with under the ordinarj procedure] 

Again from 1942 to 1945 inclusive the 1 inance Acts provide for a 
summarv procedure for the depositing with a Government of certain fixed 
•'Unis in lieu of taxation in the case of incomes below Rs 2 000 per annum, 
and also for the refund to asses«ees with incomes not exceeding Rs 6000 
per annum o! a fraction of the tax 

The functions of the Cnil Courts arc «trictly limited to the disposal by 
the High Courts of references on points of law (Section 67) An 
ippenl lies to the Privy Council from the decision of the High Court if the 
High Court certifies th^t the exse is a fit one for ippeal (Section 66-A.) 

Income tax Officer^ Assi«taiit Comitnssioners both Appellate and 
Inspecting and Commissioners of Income fax and members of the Appellate 
Tnbunal are ill Coveniment officials (Sections s and 5 ^ ) 

Assistant Commissioners may be either Inspecting or Appellate, and 
the statute recivuTes the Income tax Officer in certain specific cases to 
with the previous approval of the Inspecting Assistant Commissioner ho 
directions mav be given by higher authority to appellate ^»«i tant Commis 
sioners in the discharge of their appellate function^ 

Tax is recoveted either by the Income tax Officer him elf {Sections 45 
■and 46 (1) ] or by the Collector of the District as an arreir of land revenue 

i Section 46 (2)) or is an arrear of Municipal tax or other local rale 
Section 46 (3) 1 Except in eertam special case* no proceedings may 
be started for the.rcco\ ery of any arrears after one year [Section 46 (7) ] 
For the nxalion of Hindu undivided families m the fir«t year after 
patUtion see seclu n is A- 

There are special provi ions for the taxation of tramp ships 
fsections 44 A to 44-C), the taxation of certain clas«es of persons under 
disability eestm <j»c Jrwjlj and nonresidents (sections 40 to 43), and for 
the taxation of transferred and discontinued bu mess (sections 2a and 26) 
also for the taxation of persons about to leave British India and of 
cxecvitOTs of deceased persons (sections 24 \ and 24-R ) 

There ire special sets of provi-ions to deal with cases in which tax is 
evaded, eg, section 16 (1) (c) and (3)—transfer of mcome by trusts or 
to wife and minor children and partnership with wife O' minor children, 
section 23 (5)—option to assess a firm either as registered nr as unregis 
lered section 23 A—treating certain companies as having distributed ill 
t'neit prdhis setwon V»-^i—-Irvusier oi xwiiCi sfwroai 'mft eCnons 44 T. 
and d-i-F Iiondwn hing 

4n) notice or rccjiiisition under the Act can be served by registered 
post or as a summons under the Civil Procedure Code {Section 63 ) An 
1 sessce nviv ippear in all Income tax proceedings either m person or by a 
<lulv luthonsed rqiresentativt who should be a lawyer of an accountant df 
an Income tix practitioner’ or an emplovee or a relative (Section *61 ) 

1 ven person deducting or pivmg tax m accordance with ffie Act on income 
belonging to another person is indemnified (Section 65 ) 

AU documents accounts etc. which ofikers of the Income tax Depart 
nient receive m connection with assessments, appeals etc, are confidential. 



INTRODUCTION. 


17 


and the disclosure of any of these, except for the purposes of the Act, and 
certain other specified purposes, is an offence punishable ivitli imprisonment 
for SIX months and also a fine No such prosecution maj be made except 
at the instance of the Commissioner (Section 54 ) 

The law exempts the following kinds of income from taxation 
[section 4 (3)]—Income of charitable and religious trusts mcluding 
voluntary contributions received bj such institutions, income of local autho- 
nties, but not income from business outside their jurisdiction, interest on 
securities held by certain Provident fun^, casual and non recurnng 
receipts not ansmg from the exerase of a business, profession or vocation, 
agncultural income and speaal allowance^ given to meet expenditure 
incurred in connection with the performance of duties Power is also given 
to the Central Government under section 60 to exempt, or modifj the tax 
in favour of any class of persons or any class of income and to give relief 
in individual cases to persons receiving m a single year heavy arrears of 
salary relating to earlier years but the former power can be used after 1st 
Apnl, 1939, only to restrict relief already granted and not to extend such 
relief or grant relief in new cases 

The exemption of contnbutions to, and of the income from invest¬ 
ments of, Provident Tunda to which the Provident Funds Act, 1925, docs 
not appij IS regulated bj an elaborate code of provisions—chiefly 
Ch^ter IX-A, section 4 (3) (ix) and section 15 (3), so al<o, m respect 
of Superannuation Funds Chapter IX B 

The law also provides for the refund of a part of the Income tax paid 
on income which has been taxed both in India and in the United Kingdom 
(section 49) and permits the Government ^o make similar arrangements, 
by notification with Indian States and other pins of the British Umpire 
(Section 49 A) There are special arrangements by Orders m Counal 
with certain parts of the British Empire 

The law provides for the levy of penalties b> the Income-tax Ofiicer, 
for the following offences—for not giving notice of discontinuance of 
business (section 25), for concealment of income (section 28) for not 
furnishing returns (ifrkf ) and for delay m paying tax [section 46 (1)) 
It also provides for the prosecution before a Magistrate of persons who 
fail to perform the duties with which they are charged under the Act eej, 
failure to submit returns or accounts, failure to collect or pay the tax 
deducted at source, refusal to allow bmks to be seen Such prosecutions 
can be made onlj at the instance of the Inspecting Assistant Commissioner 
who can also compound the offence Sections 51 to S3 ) 
CONSTRUCTION—RULES OF 


As regards the rules of construction of Statutes, the reader is referred 
to any standard text book on the Interpretation of Statutes The general 
rules, however, are summarised below, and a few authorities have been 
cited, more espectall) those relating to Revenue cases 

Words_Construction of—The rules about construction of words 


are as oeiow 

If 1 special definition of a word or words is given m the Act, it should 
be adopted if not repugnant to the context, Rtg v. Govtnd 
16 Bom 283, failing this, the definition if any, m the General 
p! the same legishture, IVoomesh Chunder Bose v Soarjee hon^ n 
Chou-dhry 5 Cal 713, and failing this the meaning should be asccnainc 


3 
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b} ordinaty rules II is unsafe to refer to definition clauses in othei 
statutes e>en oI the same legislature, Adamson v Melbourne one 
Metropohtan Board of Worhs, 1929 A.C 142 If there are luterpretatior 
clauses m the statute referring to other Acts \eg, Public servants” in 
section 2 (13) or ‘'judicial proceeding’ in section V of the Income tax 
Act] It should not be assumed that the thing defined has annexed to it eveo 
incident attnehed to it in the other Act by the legislature Uma Churn Bag 
\ Ajadminssa Bibee, 12 Cal 430 

The first ordinary rule of interpretation of words is, that words import 
ing a popular meaning when employed in a statute ought to be construed m 
the popular sense unless the legislature Ins defined the words in ani other 
sense Reg \ Imam Ah etc, 10 All 150 Yorkshire etc, Co v Clarion, 

1 Tax Cases, 479, 485 ‘ What we ought to do m this case it not being free 

from difficulty, is to choose that which I should say, is the natural meaning 
of a word used m a statute not spcciallv relating at all to the technicalities 
of real property law or to convevancing t« partic^ar but relating to a nutter 
of bu-'inc'ss for this is a Finance Act and therefore using language which 
IS to be read from a business point of view —^per Acjincdy, /, in Comnits 
jiOHcrj, /nlmid Revenue v Cnbble, (1913) 3KB 212 followed by Sankey, 

3, in Neville Reid 6* Co v CommtrJioncr^, Inland Reven le 1 A T C 237. 
12 Tax Cases S4S sec also Commissioner of Income tax, Bombay v Blhs 
Retd, 55 Bom 312 But words of known legal import arc to be com 
sidered to have been used in their technical sense or according to tlieir 
strict acceptation unless there appears to be a manifest intention of using 
them in the popular sense, Rhedoykruhna Chose v Koylash Chuiider Bose, 

4 BL.R, 82 91, Colleetor of'Tnchinopoly \ Lekamant, 14 BLR. US, 
Special Commissioners v Pcniscl, 3 Tax Cases 53 Regard should therefore 
be given to any peculiar sense which words may have acquired in Indian law 
On the other fund, particular words may have a dinerent meaning m a 
taxing Act from what they would have m an Act of another kind 
Apthorpe v Peter Schoenltofen Breu'ery 4 Tax Cas 54 And in any 
case the words of a statute should be understood in the sense thj bore 
when the shtute was passed, Yorkshire, etc, Co \ Clayton, 1 Tax Cases 
4S3, Girwar Singh v Thakur Naram Smgh, 14 Cal 730 If, however, 
the context or the declared intentioa of the Act or provisions contained in 
other parts of the Act, eg, the absence of machinery to carry into effect 
the wider, and possible meaning show that general word* are not to be revd 
m their understood sense they roust receive a more limited meaning, 
Shidlvigapo v Kansbasapa. II Bom 599. Reg v Ramehandra Narayan 
and another, 72 Bom 152, Colquhaun v Brooks, 2 Tax Cases 490 In 
Colquhoun v Brooks, 2 Tax Cases 490, in which the asscssee resided m the 
United Kingdom and profits accrued or arose to him from business outside 
the United Kingdom, it was contended on behalf of the assessee that on the 
analogy of certain decisions under the Legacy snd Succession Duty Acts 
which without the limitations imposed by the deasjons, would have applied 
even if neither the testator nor the legatee nor the property was within or 
had <ome relation to the United Kingdom, the Income tax Act also should 
he limited in its application The House of Lords held that the Act» were 
not analogous In the Income tax Act, specific limits are laid down as to 
who IS taxable and in respect of what part of his income, whereas the Legacy 
and Succession Duty Acts imposed no such definite limits At the same 
time, ' I am far from denying tfat if it can be shown that a particular inter¬ 
pretation of a taxing statute would pperale unreasonablv m the ca<c of a 
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foreigner «;ojourmng m this countij tt would afford a reason for adopting 
some other interpretation if it were possible consistently with the ordinary 
canons of construction —Per Lord Herschell m Colqulioun v Brooks, 
{snpra at p 5W) Unless expliatly stated otherwise when a statute deals 
with things in general words it deals onl> with things over which the 
legislature Ins junsdiction (t6id) 

If general words are used it must be assumed that the Legi hture is 
dealing only with persons and things or arcumsfances within its territory 
Gear and precne words are necessary before an Act can be taken to apply 
to matter beyond such jurisdiction Jeffreys \ Boosey (1S54> 4 H L. 
Cases 81 Colquhonn \ Heddon (1890) 2 Tax Ca es 621 R v Jameson 
(1896) 2 QB 421 


in any case the Crown does not tax by analogy bu by 
statute it IS not for us to say nor do we know what the 

Legislature may or may not have meant apart from their words by 
which we are bound alke to what they say and in whit they do not 
Words which impose tax in general terms may still receive a particular 
limitation when the computation rules omit the d rections appropriate 
and indispensable to levying the tax m a particular case per Lord 
Sw \ncr in Ormond Investment Co Ltd \ Betts, 13 Tax Cases 400, 
1928 AC 143 at p 1S8 

If the con^truetton of words m a technical sense produces inequality 
and in a popular sense equality the latter may be cho<cn Sfeetal Com 
tmsstoners \ Pemsel 3 Tax Cases a3 There is no presumption tn tavour 
of the exemption of i few from the incidents of a general tax on the 
contrary the presumption is m favour of equal ly and against the partnlity 
implied by exemptions Lquahty and impirtial justice m the incidence 
of taxation ire of greater moment than the construction of taxing stitntes 
in a liberal sense favourable to the subject Coiimtxjioncr of Income tax, 
B\har and Orusa v Maharaja Vtsicsiar Sxngh If Pat 78a 1935 ITK. 
216 


In an emimcntion of different subjects general words following specific 
words may be construed with reference to the antecedent matters ml the 
constniction restneted by treating them as ajj lying to things of the sjme 
kind as tho c previouslv mention^ John Poufson etc \ Mad/nrwian Po tl 
C/iov-dhry 1 BUR. hupp Vol 101 at p 10a Trustees of Psalms and 
Hymns \ U liit-iell 3 Tax Case* 7 istradyfoduj etc, Board \ BensteihL 
5 Tix Ci«e 3 230 unless of cour«c there be something to show thi! a w i Icr 
sense was intcndcil (Manell on Statutes 6h edition pp 592 593) Thi« 
IS known Ts the doctrine of ejusdem ejm^ns But IhiN doctrine cannot apph 
when each of the words prccetling the general word is genetically d vim^ 
from the rest md is exlnustive oi its own genus In re Purra Cl und r la/ 
27 Cl! 1023 or when only one specific won! prccciles the gciicnJ wnrl 
R^x \ Specxel Co^nwsnoners Lx parte fry //em« etc Slax 

Cases 367 There is no room for ihs dxlrine in tic ah ence of anv 
ruenton of a genu an 1 the mint on of a single *icctcs bv itself ram « 
con ti ute a genus Tlius where a compam was 1 ail for water rai 
! jl ohtnii e cxi«/lcd from taxation it was unsu ccs^fulli _ 

the Crrwn dvit the Companv was *.x«npt tmh from laiut on co 

of water rates ir fnxn local taxatun only It tAnnjiec 

V rlltorney Gene'ol of R nftunJ and 18 rVTC (I C) « 
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IS alwajs used secundum stibjcclam tnclenam and it must therefore be 
understood in the sense which best harmonises with the subject matter, Char¬ 
tered, etc, Bank v IVtIson. 1 Tax Cases 192. When considering what is of 
ambiguous import the iihole context oi^ht to be regarded, Betlh v lVesi~ 
mtnster School, 6 Tax Cases 486 

A word which occurs more than once in the same Act should be construed 
uniformly unless a definition in the Act or the context shows that the word 
has been used in ^'a^}l^g senses, {Batjnaib v Sital Stngh, 13 AH 224, where 
the point IS discussed at length, Mahomed Ahl v Assadunnissa Btbee, BLR. 
Supp \^ol 774) , Colquhoun v Heddon, 2 Tax Cas 628 

Unless there is an>thing repugnant m the subject or context, word* 
importing the masculine gender include females, and words in the singular, 
the plural and tiee versa. (Section 13 of the General Clauses Act ) 

The following words deserve special mention 

Include —''Shall include" is a phrase of extension and not one of res- 
tnctive definition, It IS not c<t,u»valent to ‘<luUniean’ R v h.crifi(Kt, 6 E 
B 1007, 26 EJMC 19. R v Memiann, 48 LJMC 106, 4 QB 
D 28-1. 27 W R 473,40 LT 263 

“The word include is\er> generally used in Interpretation Qauses 
in order to enlarge the meaning of words or phrases occurring in the 
bod) of the statute and when it is so used, these words or phrases must 
be construed as comprehending not only such things as they signifj 
according to their natural import but also those things which the inter¬ 
pretation clause declares that the) shall include But include’ is sus 
ceptiblc of another construction which ma\ become imperative, if the 
context of the Act is sufficient to show that it vsas not merel) cmplojcd 
for the purpose of adding to the natural significance of the words or 
expressions defined It may be equivalent to mean and include,' and 
m that ca«e it ma) afford an exhaustive explanation of the meaning 
which, for the purposes of the Act, must mvanahl) be attached to these 
words or expressions" —Lord Watson m Dd wrlh v Commissioner 
of Stamfs, 1899 AC 99, 105, 106, 68 UJ P C 4, sec niso R v Covind 
o»d others, 16 Bom 2!W, f'yonfepii v Sariee Roo Apfap Koo, 16 Bom 
537 

May—^Though dicta of eminent Judges mat be cit«l to the contr,iT>, 
It seems pUm conclusion that 'maj,’ M shall be lawful' 'U »^hvll and may 
be lawful 'empotvered,' 'shall hcreb) have power,’ 'shall think proper', an<l 
such like phrases, give, in their ordmaiy meaning, an enabling and discre- 
tionan power “They are potential and never (m themselves) significant of 
anv olihgation.'’— Lord Selbonte in Julius v O^ord. (1880) 5 App Cas 
214, 235 ‘ They confer a f-iculty or power, and the) do not of themselves, 

do more than confer a faculty or power’ , and therefore, where the point 
in question vs not covered b) aiUhontj, “it lies upon those who contend tlial 
an obligation exists to exercise this power, to shew, in the circumstances 
of the case, something which according to the principles I hive mentioned, 
creates this obligation."— Lord Coimj in Juluts '• Oxford, (1880) 5 App 
Cas 214 On that case Cotton, l«J, observcil ‘“Ma)’ never can mean 
‘must,’ «o long as the English language retains its meaning, but n gives 
a power, and then n ma) be a qnesnon in what cases where a Judge has a 
power given him b) the word 'may,' it becomes his duty to excrnie that 
posTcr,'—Rc Baler Siehols \ Baker, 59 L.J Ch. 661; 44 ChD 262 
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Jitlnis V Btshop of Oxford {Supra y may be regarded as the leading 
case on the principles therein referred to by L^rd Caims for construing as 
obligatory, phrases which m their ordinary meaning are merely enabling 
His Lordship, m that case gathers those pnnaples into the following pro¬ 
position — 

“Where a power is deposited with a public officer for the purpose of 
being used for the benefit of persons (1) who are specifically pointed out, 
and (2) inth regard to Hhom a defittitton ts supplied by the Legislature of 
the conditions upon which they are entitled to call for its exen.i«e that 
power ought to be exercised and the Court will require it to be exerased ” 
Juhtis V Oxford, (1880) 5 App Cas 214 225 

And the following supplemental propoaition may be gathered from the 
judgment of Lord Blackburn m the same case — 

Enabling words are construed as compulsory, whenever the object of 
the power is to effectuate a legal right, and if the object of the power is to 
enable the donee to effectuate a legal right, then it is the duty of the donee 
of the power to exercise the power, when those who have the right, call upon 
him to do so 

' Afay and such enabling words as those above referred to therefore, 
group themselves into two classes according as they impose or gi\e — 

I An Obligatory Duty, 

II A Discretionary or Enabling Power 

(Strouds Jud Dictionary, Vol II pp 1173, 1171) 

See Alcock Ashd<}wn 6* Co v C/i»e/ Revenue Autliorxty, 1 ITC 221 
where the Pnvy Council applied the aboie principles in construinff 'may” 
m section 51 of the Indian Income tax Act of 1918 

Discretion —‘ Where something is left to be done according to the 
discretion of the authonty on whom the power of doing it is conferred, the 
discretion must be exercised honestly and m the spirit of the statute, other 
wise act done would not fall within the statute 'According to his 
discretion,' means, it has been said, according to the rules of reason and jus 
tice, nof private opinion, Rooic's Case, 5 Rep 100*A, Ketgh!e/s Case, 10 
Rep 140 B, EasHick v City of London, Style, 42-43, per IVilles, J m Lee 
V Bude Ry, LR 6 C P 576. 40 L.J CP 288, according to law and not 
humour, It IS to be not arbitrary, vague, and fanciful but legal and regular, 
per Lord Mansfield m /? v Wtllex, 4 Bur 2839, to be exercised not capri¬ 
ciously, but on judicial grounds and for substnntial reasons per Jesset, 

M R mReTaylor,ACh D 160,46LJ Oi 400, and per Lord R/ocAburn, 
m Doherty v Allman, (1878) 3 App Cas 728 And it must be exercised 
within the limits to which an honest man competent to the dischiigc of Ins 
office ought to confine fiimseff, per lorcf Kenyon, m IVtlsan v Rasfall, 4 T 
R 757, that is, withm the limits and for Ih^objects intended by the Icgis 
lature’ (Maxwell, Interpretation of Statuife> 7th Etln , pp 109, 110) 

You cannot lay down a hard and fast rule as to the exercise of Judicial 
Discretion, for the moment you do that “the discretion of the 
fettered," per 3/ R. In re Fnedeherg S4LJPD d. A 75, (Jw) 

10 P D 112, C/ per Boicrn, L/, ID/o«rf V Curling, S3 Lj 
13 0 B D 2o2 (Sfrtiudj Jud Dictionary, p 542.) See also 
AM Chcltyar Finn \ Conimtsstoner of Ineomc lax, Burma, 4 1* ^ 

Year—^The word ‘ vear” is used in vatynng senses m the Act 
will be seen from the notes under each section that the Act u««s it no / 



26 THE I\CQMC-TAK ACT 

in possiW) ex mo/orc ca«Jf/o m one- section, does not -liTect the inlcrprtlalion 
to be put on a subsequent section if the hnguage of the latter in itself is 
clear, / uriado v City of Lotidon Drezvety, 0 Tax Cases 382 

As between two ns’al constmclions, one o( winch, without ashling any 
words to the statute, provides a perfect!) rensonible and intelligible result, 
without depriving any subject of uij benefit of alleviation of taxation, save 
only an obviouNly unintended and unexpected alkviation while the other not 
only involves the assumption of words (‘if anv ) not in the statute, and on 
such assvimption deprives (or no apparent reason, the subject of a benefit 
enjoyed for many years the former i> to be preferred Unton Cold Storage 
Co V Simfson Eng (1939) 2 All Kepoits 94 (C A ) Where more than 
one construction is possible the more reasonable ind practical one should 
be followed, Commissioner of Incom^•ta^, Bingal v Mahahram Baiiijtdas, 
1910 ITR 442 (PC) 

In certain circumstances the principle of contetnporar) exposition,” 
may be invoked Emperor v Probhat Chandra Darua, 1 1 T C 284, 51 Cal 
504 and Afaharajadhtro} of Dharlhanga v Connnissianer of Income tax, 
1 IT C 303.3 Patna 470 It is seldom U'-cful hovvev er, to try to interpret 
one statute by another Garland v ^Ircherskre, 15 Tax Cases 734 

Also every attempt should be made to avoid inconsistencj of meaning 
\ Leeds Corporation, 6 Tax Cases 211 Colquhoun v Heddon, 2 
Tax Cases 621, Goicrnors of Sutton’s Hospital \ Elliott, 8 Tax Cases 155, 
Grant v Langston 4 Tax Case* 217 but if this is tmpossiblt the latter 
passage in the Act must be held to override the earher Ajudhia Prasad ' 
Bahnukund, 8 All 354, fPood v Riley (1867) LR 3 CP 26 A parti¬ 
cular enactment should be constnicd sinctl) as against a general provision, 
Churchill V Crease, (1828) 5 Bing 177, De IVviton \ Brecon Corpora 
iion, (1859) 26Beav 533 

Proviso,—A proviso or saving clause or exception prevails over the 
substantive part which it follows Attorney General v Chelsea IVatcm.’Orks, 
(1731) Fitzgibbon p 195 If a proviso is unnecessarily inserted, in order 
to except a case which does not fall within the enactment and only in order 
to remove misapprehcnston it cannot be inferred from this that cases other¬ 
wise outside the enactment would fall within it as they have not been 
specificall) excepted West Derby Union v Metropolitan f ife Assurance 
Society, (1897) AC 647 Though a proviso maj be used as a guide in 
selecting one or other of two possible constructions of the enactment if that 
IS ambiguous it cannot be u<ed mere implication to import into the enact- 
ing part, which is unambiguous words which are not there West Derby 
Union V Metropolitan Life Assuronct Society (1897) AC 647 

If a section specifically granl« exemption to certain persons or bodies 
of persons it does not necessarily lollow that every other person is brought 
within the scope of the impost, other persons not specifically referred to 
may also be exempt This is not a case to which the pnnciple expressio 
uRtus csl exclusia altcnus can be applied as a matter of course Special 
Cominissioners of Income tax v Pemsel, 3 Tax Cases S3 See also U*mr 
Bflfej/i V Commissioner of Income tax, Ptinjofc, 5 ITC 402 and notes 
under section 4 (3) (i) and (ii) 

Uniformity of Construction—universal law, like Income-tax, 
cannot receive different interpretations with reference to different localities, 
Special Comiinsstoners of Income tax V Pemsel 3 Tax Cases ^3, see also 
Uinor Baksh v CoiiiRiissuiRcr of Income tax, Punjab, 5 IT C 402 and 
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notes under section 4 (3) (i) and (n) It was Kid in the Pcmsel ease 
that if statutes apply to more than one countrj (e g England and Sco land), 
' must reason by analogy you must take the meaning of legal expres 
sions from the taw of the country to which they properh belong and in 
any case ansing m the sister country you must apply the statute in an 
analogous and corresponding sense so as to make its operation and effect 
the same m both the countries 

Retrospective effect—There is no vested right m procedurL and 
alterations m procedure may be interpreted retrospectively but a right of 
appeal is a matter of substance and cannot be presumed retrospectively by 
an alteration in a statute m the absence of clear terms Colonnl Suqar 
Refining Co v Irving (1905) AC 369 Dilln Cloth and General Mills v 
Conwtissioner of Income lor 9 Lah 284 (PC) Sheik liar ur Rahman 
V Commissioner of Ineome tax Punjab (1934) IT R 339 

Where there has been a change in the law and the new Lav. doe^ not 
provide to the contrary, it is the making of the assessment and the date 
thereof that determines the apphcability of the new law whether m respect 
of liability or of rate or of exemptions and rel cfs even though the income 
earned in an earlier year is the mateml out of which the assessment is made 
Jaltii Shah Natlu Shah v Commissioner of Income lax Punjal A I R- 
1932 I^h 375 Commissioner of Ineom tax \ Sind Permanent 

Punds 1940 ITR 467 Commissioner of Income tax Madras v 
Maharaja of Pithapuram, 1942 ITR 1 

It IS only when an amending section avoids transactions lint 
express words are necessary to create retrospcciive effect Panerjet. v 
Commissioner of Income tax P «S'0,1941 ITR H" 


Consolidating Statutes—A codifying or consol dating measure 
should be conslruetl as far as possible with reference to its natural meaning 
as It Stands without reference to the previous state of the law otherwise 
the very object of the codification tar, the avoidance of reference to 
previous enactments would be defeated But a reference to the previous law 
would 1 c justified if thi new measure was ambiguous Roger /'yo/ Shellac 
Co V ^iCTilary of ^tatt, i ITC 363 /Wwimufrotor Cciicrs/\ Prem I all 
Mulliek 22 Cat 7S8 (PC) see Dank of Cnqland \ I'aoUano Pris, 
(1891) AC 107 1 M NoTendranath Streor \ Komal Pasim Dan 2.1 Cal 
563 (PC) If the same words arc iiseil m a consohiLating Act as in the 
original Act and if the word-* in the ongmal Act have l>c<.n jod cialK inter 
preted tint interpretation shouH be folfoweil in eorstruing the consol lat rg 
Act also Stemrt \ Consemtars of Rtter TJames > Tax Ca es 2*^7 
‘Since that decision (Coot \ Knoll 2 TC. 246) the rule las Ken re 
enactctl m the s.aine terms and I shoull hesitate long Icfirc overnihng a 
decision winch lias for 38 years an I upon wh ch sub eijuem !ef.is!jUoo 

may have l>cen lased per Cave L.C in I letetts v Co'gul oun 10 Tax 
Cases lift. Onl nanly a consolidating Act introduTs no ch.irgr* excep 
of words an I arrangement (mf it Ihc change m word* m-aLcs a eforre m 
the meaning on ord nary principles of construct on jt will be i ecr-sm t ’ 
give cfTccl to the change see fwr l/ntl Sumner m ( Lrt an f Ile\ r h \ 
//efff, (1927) AC 443 llTaxCaes469 

As regards alterations in law or JangiLige the I cgida arc r j n ' K 
taken f* intend am change lieannd whai it rxpl eilly iteclarvs in e*'’*' 
terms nr K unn-jsnkaf fe imphea inn. (htef CammiSTu ner of ^ 
Zen-m^ir of Sxm^smfa .1 I ITC 181,43 Mad 318. *•]£ iK I»« 0 “^- 


28 


THE INCOME-TAX ACT 


used m the amending Act is reastmably capable o{ being construed so as 
to leave the procedure substantiatlj as it was, we ought, in my opinion, so 
to construe It —R v Biocuiifhury CommwnoKeri Ex parte/foo/ier, (1915) 
3 KB 7^ 769, 7 Tax Cases ^ But the presumption that a change of 
language necessanly indicates a change of intention ought not to have too 
great weight attached to it Emperor \ Probbat Chandra Bania 1 IT C 
284 , 51 Cal 50-1 There are •mch things as attempts at a more graceful 
st}le and the elimination of superfluous words It should however be 
assumed that m re enacting a particular clause or section the Legislature 
was aware of the construction put by Courts on it Stewart \ Consenators 
of River Thames 5 Tax Cases 279 and the amendments must be construed 
with reference to the state of the law that it was proposed to amend 
Attorney General v London County Counetl, 4 Tax Cases 265, Corporation 
of Bimiiighflin v Barnes, 12 ATC 358 

Remedial sections—Construction of—A remedial enactment or 
section should be construed liberally Chartered Mercantile Bank of India 
V IVilson 1 Tax Cases 185 Farmer v Cottons Trtutees 6 Tax Cases 590 
604, and a penal one strictly, Penimal \ Municipal Commissioners of 
Madras, 23 Mad 164 In construing an exemption clause no word which 
would extend the exemption may be left out nor is generalisation permissible 
for the purpose of holding one word to be synonjTnous with another, if in 
fair constniction it is capable of recewng an independent signification, 
Mual V Steuvrt, 2 Tax Cases 607 A privilege or exemption ought alwajs 
to be taken into account whether assessment is made under one part of a 
tax Act or another part of the same Act Hughes v Bank of flew Zealand 
(CA) 53TLR 2SS In re North British and Mercantile Insurance Co , 
ltd (1937) ITR. 349 (Cal) The phm words of i remedial statute 
must not be restricted by interpretation to the removal of the particular 
mischief which led to the enactment CorporoUon of Birmingham v Barnes, 
19 Tax Cases 216 An act by which the jurisdiction of the ordinarj courts 
is taken away should be construed stncllj, Rroruimo Cooinar Paul Chavy 
dhury v Koylash Chunder Paul Choudhry, BL.R Supp Vol 759 Limi¬ 
tation should aI«o be construed stnctly i e in favour of the person whose 
right IS the subject of limitation Manekji \ Rustom/i 14 Bom 269 
Though appeals are the creation of statutory enactment and must be affirma- 
tivel> given and not presumed Reg v Va)\ram 16 Bom 414 Colomcd 
Sugar Refining Co v Irving (1905) A.C 369 Rangoon Botataung Co v 
Collector of Rangoon (1912) 39 I A 197, a party should not be deprived 
of the right of appeal, except by express words or necessary implication 
Raucc Shiimo Mayee V I achmeepul Doogur, ICLJC Sapp Vol 694 and 
il thewDris of a seCuon givnng a n^rit of ajipcrfi arc airihifpious they ought 
to receive a liberal construction ue, as far as possible, so as to give an 
appeal 7om hI Abdin Khan v Ahmad Khan 2 All 67 A statute must 
not be so construed as to lake avvij benefits alreadj conferreil by previous 
legislation unless that intention is plamU expressed. It cannot he inferred 
from ambiguous hnguage. Union Cola Storage Co v Simpson, (1939) 

2 All Png Rep 94 (CA ) If a case can be brought under either of two 
provisions the assc«scc is entitled to be brought under the (to him) more 
favoiinhle of the tivo, Posolto Bros \ Commissioner of Income lax 
Modroj, I^IOITR.41 

While a statute imposing a d«t> should be construed strictly this can 
onlv l»c m respect of the liability imposed, the principle cannot be extended 
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to mere matters of procedure devised as the best means m all ordinary cir 
cumstances to collect the impost On the general prinaple of avoiding? in¬ 
justice and absurdity, any constroction should be rejected if escape from 
It were possible, i\hich enabled a person to defeat a statute or impair his 
obligations by his own act or othemise profit bj his own wrong’ Cavn 
V lynght, (1887) 18 Q BJ) 201,20+, Copalasami Chettiar \ Secrctoxy 
of State for India, (1933) IT R. 289 

Rules —The rules made in pursuance of a delegated authoritj must 
be consistent iMlh the statute under which the rules are made The autho¬ 
rity IS given to the end that the proMstons of a statute may be the better 
earned into effect, and not with the \new of neutralising or contradicting 
these provisions, Rajam Chetti v Seshayya, Ig Mad. 236, 245 When a 
power to make regulations is given 1^ statute, no regulations made under ii 
can abndge a right conferred bj the statute itself. Queen v Bird and others 
Ex parte Needles, (1898) 2 Q B 340 Delegated power may not be fur 
iher delegated without express provision to that effect Reg t Merian 
Chetft, 17 Mad 118 


If there is a conflict between two rules or between a rule and a section 
of the Act, the position must be dealt with exactlj as m the case of a con 
flict between two sections, and if no reconciliation is possible the rule 
would ordinarily be treated as the subordinate provision and made to give 
way to the section Institute of Patent eigents \ Lockxiood, (1894) AC 
247, Minuter of Ileallh \ The King (1931) A C 494, In reNor/h Zln/uh 
Old MfreantiJe Insurance Co, Lid, (1937) ITR 349 (CaJ ) 

Where the statute is onlj permissible and allows aliematues, and a rule 
has been made of a mandatory nature gmng no a]temati%e, the Crown can 
not fall back on the Act and seek an ahematwe not allowed bj the ruk 
Ijikshmx Insurance Co \ Commissioner of Income tax, Punjab, S I T C 24 
(L»h) , 

In rules, forms and notifications issued under the Act words shall 
ha^•e the ^me meaning as m the Act unless there is something repugnant 
in the subject or context (Section 20 General Qauscs Act ) 

The rules under the Income-tax Act arc pnmanlv rules for the gu <! 
ance of fiscal officers, and not quite of the nature of ruKs of proccslu'c of 
Civil Courts Thev should therefore be interpreted according to their p’atn 
meaning and not stretched b) judicial mterprelation Ccmmxsnonrr of In 
romr-tox, Bombay \ CUis Rad, 55 Botn 312 per Barlce, J, at p 321 
See also per Rtnnedy /, m Contenissusners of Inland Raenne v GniNe, 
(1913) 3 K-B 212 and per^awtev, J, in Vr'i/Zr Rttd & Co \ Coninus 
sioners of Inland 12 Tax (ises 545 

Under section 21 of the General Causes Act, the power to make ru’es 
includes the pmver to add to amend saiy or rescind onler* rules and 
fications 


Machinery sections—In n'erprctmg a section m a Uxir-g Act nUt' 
mg to the machmer> of assessment and not mipcrong a charge on tV 
ject. that construction should be prefcrml which makes p e macbmcT 
•workable—< 1 / res tsduf potius quam fereat, Ccmmisnaufr of Ir''‘>ne i . 
Rrf»c?al \ ifabahram Hemjidas, 1940 ITR 442 (PC) 

Pr!i«iee^f«iil mponanc. n to ’’'flJ-S 

preUlion iJKcl I.V tic Rercmic aoikonlic>^c rtspccl of fittil 

Cc».ciu„OTcr, , Pmirl. 3 T« Ones S3. c/ /«»«■ 



30 THE INCOl^IE TAX ACT 

A. 

V Ramanathan Chetit, 43 Mad 75' 1 IT C 37 Madras PrOviiicial Co ope¬ 
rative Bank v Commissioner of Income tax, (1933) IT R 165 Shnmalhi 
Lakshmj Doiji v Comniwjioncr of Income {ax, B and O , 1944 IT R 309 
but this IS done usuillj when the practice is m favour of the subject But 
there is no obligation to piy tax—^not dearly and expressly imposed by the 
law—even though the tax may have been paid by mistake for a long time 
Pole Carezi ^ Craddock 7 Tax Cases 488 Nor is the practice of the 
Revenue nuthorities binding on the Courts one way or the other killing 
Valley Tea Co v Stcreiary of State 1 IT C 54 48 Cal 161 Associated 
Nev-spapers \ City oj London Corporation (1916) 2 AC 429 Cbnna 
mal Saligraii v Conmissioncr of Income tax Punjab AIR 1931 Lah 
320 Nor could a Court give effect to a practice not vvarrant«3 by the 
provUons of the Statute GLndoy Co v Lcthcin 6 Tax Cases 453 No 
wcghl will be given unless the practice is of long standing Bhikanpur 
Sugar Concern Case 1 I T C 29 

Miscellaneous —Affirmative words without a negative expressed or 
implied do not take away an existing right Collector of Triehnopoly v 
Letomom 14 RLR 115 and an enactment conferring a narrow and 
limited right does not take away a larger nghl if it exists apart from 
the enactment but it has the effect if the apparent intention of the legisla 
ture IS that the two rights should not exist together per Lord Cranvforth, 
LC m 0 Flaherty v M Dotoell (1857) 6 HLC 142=10 ER 1248 
Aiku Rom Poj v Mocaffar Hosam Shaha 14 Cal 809 

The following general principles also should be followed General pro 
visions do not derogate from special provisions but the latter derogate from 
the former In the absence of express legislative directions the Courts should 
be guided by justice equity and good conscience Every statute should be 
interpreted so as not to conflict with the comity of nations and accepted pnn 
ciples of International Law 

Besides these there arc various well known maxims of intei^iretation 
c g cxpressio umhs est exctusio altenus sSare decisis contcmporanca expo 
jifio etc of varying degrees of importance m practical application and for 
an exposition ot these principles the reader is referred to any treatise on 
the Interpretation of Statutes 

Question of law—The proper construction of a statute is a question 
of law Great Western Raikcay \ Baler 8 Tax Cases 24*1 (H L ) Or to put 
It in another way judicial interpretation when of general application is a 
question of law CominusioMcrj o/inland/’cituiic v Irvingston and others 
11 Tax Cases 545 9 

TAXING ACT-CONSTRUCTION QF 
The rules of construction of Taxing Acts are <et out in the following 
leading cases —^ 

If the person sought to be taxed comes within the letter of the law 
he must be taxed however great the hardship may appear to the judicial 
mind to be On the other band ifthcCrown seeking to recover the lax 
cannot bnng the subject within the letter of the law the subject is free 
hoi ever apparently within the spint of the case he might otherwise 
apjeartohe In otiierwords iflhere be admissible in any statute what 
IS called an equ table constrticticRi certaml) such a construct on is not 
admissible m a taxing statute where you can simply adhere to the words 
of the -statute per Lord C^nis m Partinoton v /Rforncy General, 
(1869) L R 4 E £. I App HL 100 p 122 
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*' I quite aprcc «c ouglit not to put a slmned consiniction upon that 
section in or(Ji.r to nvikt liable to mitton that nlmh woiiW not other 
Wijc be liable but I think il is now stilled tint in lotutruinp ihisc 
KcNcnucAtts as well as other Acts, uc ought topivcafair md reason 
able construction and not to lean in favour of out mi!c or the other on 
tilt protmd tint it is a tax imposed upon the subject and thtreh rt ought 
not to l>c forced unlcKs it comes cleirJf within the won/ T/nj is t/it 
rule which Ins been hid down b> the House of I/irds tti regard t « the 
Succession I)ul> Acts and I think it is a correct rule ptr t oitoii L 
J . m (7t/f.r/ion \ Ferffusson (18Sl)7QIlD sr>2 p ^72 ITixCics 


' No tax can Ih. tni]XAcd on the 'Ubject wuhoui words in an Att ni 
Parinnient clcarlj showing an intention to laj a Inirden on him Hut 
wlicn that intention is sufhcitntl) sh)wn it i» I think vain to <i>cculatt 
on what would be tin. fairtst ami most equitable mode of Icvjtnp that 
fax. The object of iho<e framing a Taxing Act is to gnnt to Her 
Majtst) a revenue no doubt they would prtfer if it were possible to 
nnethu revenue einnllj from all and is tlni cinnot be done to rai e 
it from those on whom the tax falls wiih as little trouHc and innoj 
ance ind is eqinll) is can bcamtnveil ind when inv cniitmcnts for 
the puri> 0 'C can bcir two intinirentions it is reisonablt to put that 
construction on them wliieli will prcKluce then effects I ut the object 
IS to gnnt 1 revenue at ill event* even ihough a possil Ic nearer approx: 
mation to equalitv miv be <acnfieed in order more easily ind ccrtainlj 
to raise t/ut rstwue and I thmk the onij Mfe nile is fo look it the 
w*ord» of the enictnients and sec what is the mienlion expressed bv 
those words per Lotvl Illackbuni tn Collntss Iron Co v Flack (1881) 
C App Cases 31S, p 330 I Tax Ciscs 287 

‘This IS an Income tax Act, and what is intended to be taxed is 
income And when I $a) ‘whit is intended to be lixed I mean whit 
is the intention of the Act as expressed m its provisions because m i 
Taxing Act it is imiwssiblc I believe to issumc an> intention in> 
governing purpose in the Act, (o do more thin like such tax is the 
statute imposes In various cases the principle of construction of t 
Taxing Act lias been refcrrcil to in vino«> form* but I believe tint may 
be all reduced to this, that inasmuch is >ou hive no right to assume that 
there is iny governing object which a Taxing Act is intended to itlain, 
other thin that which it his expressed by making such ind such objects 


the intended subject for tixilion. you nm<t see whether a tix is express 
ly imposed Cases therefore, under the Taxing Acts ilways resolve 
themselves into a question whether or not the words of the Act hive 
reached the alleged subject of laxilion’ per Lord AVcnsleydnle in In 
re MiekUlhuxnt. (1885) U I 452 it p 450 
' It IS 1 well established rule that the subject is not to be taxed 
without clear words for tliat purpose and aUo that every Act oi 
Parliament must be read according to the natunl construction of » 
words ’ per Ixird Wenslcydale m U Ex 456 quoted with approval ^ 
Lord Halsbury LC m Tennant v Smith (1892) AC 150 at p 1 
3 Tax Cases 158 

I am rather disposed to repudiate the notion of there being 
artificial distinction between the rules to be applied to i and 

the rules to be applied to any other Act With regard to a 
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all documents >ou have to apply jour best mind to it to look at the ques¬ 
tion all round, get all the light that you can throw on it and see ivhat 
seems to be the meaning of the cqire<stons used It would not be satis¬ 
factory to say that, if this Act applies to any thing else than tarition, you 
might require a less degree of certainty or an mfenor exercise of the 
process of reasoning to attempt toamte at its meaning, than you should 
apply in respect to a Tax Act ’ per Wilbs, J , m St^Jes \ Treasurer of 
^flddIf Temple, 4 Tax Cases 123 

" I see no reason why special canons of construction should be applied 
to any Act of Parliament and 1 know of no authority for saying that 
a taxing Act is to be construed differently from any other Act The 
doty of the Court is, in my opinion, m all cases the same, whether the 
Act to be construed relates to taxation or any other subject, t-i;:, to pae 
effect to the intention of the Lcgi«il3turc, as the intention is to be gathered 
from the language employed having regard to the context in connection 
with which it IS emplojed Tlie Court must no doubt ascertain the 
«iubject matter to which the particular tax is by the statute intended to 
be applied but w hen once this is awrtained it is not open to the Court 
to narrow or whittle down the operation of the Act by seeming con¬ 
siderations of hardship or of business convenience or the like Courts 
liaae to give effect to what the Legislature has said per Lord Russell, 
C J , in AUortie^ Oeneral \ Carlton Bank, (1S99) 2 Q B 158, 164 
“No tax can be imposed except by words which are clear, and the 
benefit of the doubt is the nght of the subject,” per Htigibbon, LJ, 
in In re Ftnance eUt. 1894 and Studdert, (19001 2 Ir R. p 400, see 
also Commtinoiier of Incomt-iax, Burma \ Pkro PJiroij-o« Salarok, 

6 Rang S^^S, In rc Harkuhandas AIR 1931 All 401 
' I know of no bw which prevents a man from avoiding a duty 
which has not attached to the property A man is perfectly 

entitled, if he can, to avoid the payment of duly by disposing of his 
property in any way not forbidden by the Act The argument that his 
motive IS to escape duty appears to me wholly irrelevant, because a man 
IS perfectly justified m avoiding and escaping the duty which will anse 
in the future tat which has not yet attached to any property which he 
possesses' per Fans ell, L.J m Attorney General ^ Bichmond &■ 
Gordon, (1908) 2 K B 729, 743 

In taxation matters, one cannot go into the merits of the dispute but 
has to apply the relevant statutes to the facts of the case Kelly \ Rogers, 
19 Tax Cases 699 without regard to considerations of equih or Lord«hjp, 
see IVhmxsler ^ Co v Coffimtssioiicr of /stand Retenue, 12 Tax Cases 
B24, Ormoni Jmestmeni Co v Bens, 13 Tax Cases 434, and Kieman v 
Wtnclrvorth, 17 Tax Cases 572. 

"The Crown however must make out its right to the duty, and if 
there be a means of evading the stamp dutv, so much the better for 
those who can evade iL It is no fraud upon the Crown, it is a thing 
which they are perfectly entitled to do,’ per I-ord Esher, MR, m 
Commissioners, Inland Rezenue v Angus, 23 Q E 579, 593 
Any one is entitled to conduct his affairs within the bw so as to 
avoid incidence of taxation. In re Central Talkies Circuit, 1941 ITJL 
44 (Bom ) 

"Arguments based upon the ground of injustice have but little weight 
in determining the true meaning of an Act of Parliament unless indeed 
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its provisions are so ambiguons that the hardship mhicted by one con 
struction can be based to show that such a purpose could not be pro¬ 
perly attributed to the Legislature' per Lord Buckmaster m IVanhe 
Colliery v Commisaoners Inland Revenue I A T C IZo 
‘I think however that considerations of justice and injustice ha\e 
not much to do with modem direct taxation, they belong to a different 
order of ideas Taxation is concerned ivith expediency or inexpedi 
enc> It regularly results m one person being burdened for another's 
benefit m the sense that the subject who pays the tax may be the last 
person to benefit by the expenditure of it per Lord Sumner in ibid 
‘ Equity and Income tax are strangers ' per Lord Sands in Commis 
sioners of Inland Revenue v Granite City Steamship Co 6 ATC 
678 

' I agree that this case was not contemplated, but when one gets cases 
under the taxing law which cannot be contemplated it does not do to 
make assumptions as to what they would have said had they contem 
plated the case I think you have simply to look and see what thev 
have said’—per Rowlait, J m Commissioners of Inland Rctenue % 
Ryde Pier Co, 4 ATC 513 

Statutory language cannot be construed by asking wluch construction 
will most benefit the Revenue’ —-per Lord Sumner m National Prtri 
dent InsUUiMn v Brozon 8 Tax Cases S7 
‘ But even m a Taxing Statute it is legitimate to consider which of 
two possible constructions t» more in accordance with the <pirit and 
intention of the Act —per Lord Sahesen in Seoitish Shire Line \ 
Lelhem, 6 Tax Cases 91 

Substance is to be looked at m Revenue matters, not machinery and 
■form. St Louis Breivenes v Aptkorpe, 4 Tax Cases 111 See also the 
fotlowing cases Oriental Bank Corporation v \Vnght, (1880) S A.C 8*12 
Cox V Rabbits, (1878) 3 AC 473, Lord Advocate v Fleming (1897) 
AC 145, Pryee v Monmouthshire, etc Companies, (1879) 4 AC 197 
S'lwwnf V Registrar of Probates, (1900) AC 323 Stockton Raihiay Co 
V Barrette, (1844) 11 Q &. Tin 590 

The above cases were reviewed in the Duke of Westminster's Case 19 
Tax Cases 490 (HX-) " it is said that in revenue cases there 

IS a doctrine that the Court may ignore the legal position and regard what 
is called the substance of the matter this supposed doctnne 

seems to rest for its support on a misunderstanding of the language used in 
some earlier cases Tlie sooner tlus misunderstanding is dispelled and the 
supposed doctnne given its quietus, the better it ivill be for all concerned 
for the doctnne seems to involve substituting‘the uncertain and crooked coni 
of discretion-’ for tfic goftfen anif stnigfit roe^etf wanrf of tfie tiw'’^per Lorf 
Tomlin ibid Similar obscivations were made by the Privy Council m Pjni!' 
of Chettinadv Commisstoiier of Income “ax Madras, 1940 IT^ 522. 
“The doctnne (of substance as against form) has in the past been mvokefl 
for the purpose of treating i transaction of one legal character as ^ough 
It were a transaction of a different legal character, and m so far as that 
doctnne was enumerated, certain cdiservations with regard to it arc to be 
found in the speeches in the Duke of WKStminstePs ease But the method 
of approa^ to this problem, which appears to me to be the correct we 
docs not fall within any dlscrcihlcd portion of that, old doctnne but 
Within its permi'sible limits because it does not in\-^\-e puttm? * 
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transaction betw'een parties a character which m law it does not possess 
It involves discovering what is the true character m law of the transaction 
which was entered into per the Master of RoUs in Coinmissicmerj of Irland 
Revenue v Mallaby Decley, 17 ATC 503 (C.A) 

A stnet interpretation maj prohibit the importation of any extraneous 
matter into any statutory enactment but will not justify the elimination 
or subtraction of anj material ingredients from it If a plain word carries 
a plain sen^e m the English language however strict the law may interpret 
it It will not Ignore the ordinary meanings which it carries Aiadan Mohanlal 
V Cotntmssioner of Ineome tax Punjab (1935) ITR-438 

The technicalities of a taxing statute should be strained if at all m 
favour of the subject and not against him Comtrnsjitoner of Income tax, 
UP V Bchantall RamcJiandro (1937) ITR 417 (Oudh) In case of 
doubt a fiscal law chould be interpreted in favour of the subject Bekanlal 
Bhargava v Commissioner of Income tax UP (1941) ITJi, 9 (All) 
Sot a\%o Stockton & Darlington Ratkvay \ Barrett (1844) 11 Cl S.F 5^ 
and Pryce v Monmouthshire Canal <5- Rati tjj Companies (1878-79) 4 
AC 197 


See also the following ca«e* in Indn KtUng Valley Tta Co v Secre 
tary of S'lolf 1 IT C S4 48 Cal 161 fCo'tc & Co \ Seerttary of State 1 
ITC 16 Imperial Tobacco Co \ Secretary of State 1 ITC 169 49 Cal 
721 Sundardas\ CoU dor of Guiaral, \ IT Q 189 3 I-ah 349 Commis 
sionrr of Inccni lax v Kcnmnotlion ChetU 1 ITC 37 43 Mad 75 
Rajniti Prasad Smgh \ Commissioner of Inconi' tax B & 0 9 Pat. 914, 
In re Mahind Sarup aO All 495 In re Ba\ Sa Sohnobo AIR 1932 
Bom U6 Coniinuiioncf of Income tax Punjab \ Jraindos 10 Lah. 657 
and also Commissioner of Income tax Bombay \ C B Mehta (1935) 1 
ITR. 376 following CB in tle Dock Company at Kingston upon 

HuH V Brcrvne, 2 B 8. Ad 43 

'Where it is desired to impose a new burden bj way of taxation, it 
IS essential that this intention should be elated m plain terms The 
Courts cannot assent to the view that if a section in a taxing statute is 
of doubtful and ambiguous meaning it is possible out of the ambiguity 
to extract a new and added obi gation not formerly cast upon the tax 
payer per Lord Buclnnaster m Smith and Co \ Gricrrcood § Tax 
Cases 193 ated by Chatterjee J m Rogers Pyatt Shcllack Company v 
Secretary of Stale 1 IT C. 363 


In construing a fiscal statute the Court has no concern wjth d «nu 
table questions of distributive justice—this upon the plainest ground 
that by very strong presumption the Legislature has not intended that 
questions of equality or fairness in taxabon should be Je/f to any dect 
siofi 'ave its own , per Ranhui CJ., in Emperor v Probhat Chandm 
Bant 1 ^ SI Cal 501 it page 508 wiwnara 

Manifest mistakes—^Although m construing fiscal enactments Ourts 
should ordmanfy uwisf: upon the subject taxed being clearh mthm thc- 
wTirds of the law aqd deci ne to extend its scope when there is any arabi 
guity, they cannot exclude from Iheirccnsidenilion the fact that the context 
discloses a manifest inaccuracy In such ca«ev the sound rule of construe 
tion IS to eliminate the inaccuracy and to execute the true intention of tJie 
Ijegislvture Jenmnys v PrcsidenS Ifwino^oi ComirisaiOH 11 Mad 2a3 


Double taxation—Presumption against —In the Un ted Kingdom it 
IS now a wdl reev^msed pnnapic that the vanou« taxing Acts do not autho 
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nze the Crown lo take income-tax twice over in respect of the same source 
for the same period of time and that this can be done only under specific 
statutory authority As Lord Sumner said in Bradbury v English Seanng 
Cotton Co, Lid, 8 Tax Cases 481 ‘ Though the Acts nowhere say so this 

pnnciple has long been assumed Whether the contention may ever be 
raised that the Crown is not bound by mere conventions of fair plaj current 
Jrom time to time, hitherto, at any rate, the binding force of this principle 
has not been questioned A construction resulting in double taxation of 
tlie same income would require the support of very clear words to that 
effect. In re John 6* Co, 43 AH 139 See also Mamndra Chandra Nandi 
V Secretary of Slate, 34 Cal 257, Emperor v Probhal Chandra, 1 ITC 
284 , 61 Cal S04 in both of which the issue was sometihat different, viz, 
whether the Indian Income-tax Act specifically authonzed the lety of tax on 
incomes that may have already borne some other tax 

Precedents—Use of—As to the use of decided cases Halsburj LC, 
said m Qiiinn v Leaikam, (1901) Appeal Cases 495 ( 506) — 

* There are two observations which I wish to make and one is that 
every judgment must be read as applicable to the particular facts prov 
ed, or assumed to be proved, since the general!^ of the expressions 
which maj be found there are not intended lo be expositions of the 
whole law, but governed and qualified by the particular facts of the case 
m which such expressions are Co be found The other is that a case 
IS an authority for what it actually decides I entirely deny that it can 
be quoted for a proposition that may seem to follow logically from it " 
At the same time precedents are not to be lightly departed from— 

“We have not however, succeeded m lajing down a rule which would 
be consistent with the existing legtshuon and decisions on the sub 
ject and would at the same lime be capable of bemg satisfactorily work 
ed and we are strongl) impressed with the importance of not unsettling 
the law as established by past deasions when we cannot lay down a 
rule that is not open to exception' —Per Blackburn J in (1863) 4 B 
S 135 146 quoted with approval b) Lord bfacnaghfen in The 
General Accident, etc Corporation v AlcCo^ivn 5 Tax Cases 308 
I190S] AC 207 

‘ Statements, however contained in a judgment which go beyond the 
occasion and laj down a rule whicli is unDccc«saiy for the purpose in hand 
liave no binding authority" In re Afahalmm Ranjidas (1938) ITR 
265 (Cal ) 

English decisions—Applicability of —Though Income tax has been 
in force m India for quite a long time it is only m the last thirty >ears or 
so that the tax has been sufficiently htay^ or adropustered with sufficient 
strictness to result in disputes The case law on the subject has, however, 
been growing rapidly in recent years In deciding many problems, Indian 
Courts have still sometimes to find guidance in precedents m the United 
Kingdom Though in North Ananfajur Gold Mines \ Chief Cannmsstoner 
of Income-tax, 1 ITC 133 44 Mad 718 and in other cases High 
considered that the Income-tax law m the Uiuteil Kingdom may be useiu’h 
followed where the provi'iions are similar the precedents have had to ^ 
applied With great caution m view of the wide differences betwe^ 

United Kingdom and the Indian Jaw This has been stressed by dw 
Council who ' would discard altogether the case law winch has 
painfully evolved in the construction of the Tnglish Income tax 
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The Indian Act is not jm pan matcna it is Jess elaborate m manpr 
ways subject to fewer refinements and in arrangement and language it 
differs greatly from the provisions which the Courts (m the United 
Kingdom) have to deal under such conditions little can 

be gamed by attempting to reason from one to the other, at all events (when) 
the solution of llie problem lies very near the surface of the Act and depends 
mamlv on general considerations Comnumotter of Income tar Bengal v 
Sha-j} Wallace & Co Ud 5 ITC 211 

To the same effect were their observations m De/oy Stngh DtuJhurui 
> Comimsstoner of Income tax, Bengal, 60 Cal 1029 Pondicherry Rad 
U'oy Company Lta v Commissioner of Income tax //orfrar, 54 Mad ^1, 
Commissioner of Income tax Madras v Fletcher (1937) ITR. 428, 
Copal Saran \ Commissioner of Income tax, Bihar and Onssa (1935) 
ITR 237 and Commissi'^ner of Income tax Bombay v Mehta (1938) 

IT li. 521 See also In rc Indian Iron G- Steel Co, Lid (1941) ITR 539 
(Cal ) In respect of certam general concepts however in regard to which 
tte statute is silent m both countries eg, the distinction between income and 
capital the test of whvt constitutes a business or a profession the critenon 
of what constitutes expenditure necessary for earning the income ignonng 
the destination of the income etc the case law as evolved m the United 
Kingdom furnishes some useful gu dance English judgments can there¬ 
fore be utilised as aids in mterprelmg analoguous prcrvi«ions in the Indian 
law, though not as b nding autbonues on these mailers where the language 
of the two Acts differs In le Amntsor Produce Exchange Lid (1937) 
ITR 307 Though caution is necessary in applying decisions in a 
Bnlish Income-tax Act to the Indian Income tax Act reasoning m British 
rulmgs to the extent that it is of a general nature and is not affected by the 
specialities of the Bnitsh Act can be applied to elucidate the Indian Act 
Commusioner of Income lax, Bengal V MahaliramRamjtdas (1910) ITR 
442 (PC) English decisions have no binding aulhonty on the construe 
tion of the Indian Act, and though they may sometimes afford help or 
guidance cannot relieve the Indian Ctwrts from their respons bility of 
applying the language of the Act to the particular arcumstances that emerge 
under conditions of Indian life All India Spinners' Assoctalion v Com- 
mtssioicr of Income tax, Bombay (1944) 3TR. 482 (PC) 

Even in rc<pcct of such general concepts eg,isx regard to the relevancy 
of the locality where income accrues or arises as a basis of liability to tax 
there are substantial differences between the law in this country and m the 

United Kingdom It will be seen—to take an outstanding example_from 

the decision of the Madras High Court in iha Madras Export Company Case 
T IT C 194 and from the deasions of the Calcutta High COurt in the 
Rogers Ryatt Shellae Case, 11TC. 363 and ol the Rangoon High Court m 
Steel Bros Core, IJL.R. 3 Rang 614 that there js considerable difficulty m 
following United Kingdom precedents even in respect of seenungly similar 
provisions ^'ee oko file observations of the Pnvy Council m C B Mehtds 
Cose referred to above (1938) ITR. 521 

The Indian Income tax Act being in the English language the words 
-used in it should according to the Madras High Court be given the same 
TQcaning as in similar statutes in the United Kngdom CotnmtrsiOHer of In 
come lax, Madras v Jamal Muhammad, (1941) ITR. 375 

The machinery of assessment and coUeebon js also quite different in 
the United Kingdom and m India. In the United Kingdom the law attempts. 
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to utilise non official agencies to a considerable extent in assessments but 
this IS almost a formality m manj respects as will be seen from the follow 
mg extract from the Report of the ^yal Commission on Income tax m 
1920 — 

“This smooth working of the machine has been rendered possible 
Only by considerable deviations from the scheme origmallj con 
ceived httle fay little (the) plan has been departed from and 
every change has been in the direction of making over to the Inspector 
of Taxes the exercise of powers that theoretically belong to the local 
Commissioners and their c^cials ilany of the recommendations that 
we have to make are directed towards recognising and giving 

legal sanction to these developments 
PREVIOUS STATUTE-EFFECT OF—EXEMPTIONS 
The question how far the Indian Income-tax Act overrides exemptions 
from taxation conferred by previous statutes has ansen in respect of per 
maoently settled estates The revenue payable bj these estates was 
settled permanently about the year 1800 m accordance with the polny that 
then prevailed. The«e e<;tales are mostly m Bengal Bihar and parts of 
Assam, and the Northern Circars of Madras, and tlicre are also some 
'islands of permanentlj settled tracts—some of them fairly extensive—even 
tn the ryotwari parts of Madras Later on the polic> of the ^st India 
Company changed and permanent settlements were not extended elsewhere 
The question has often been raised how far the permanent settlement pre 
eluded the levy of further taxation In some of the Income tax Acts that 
preceded the Act of 1886 perTnanentI> settled estates w'ere taxed All 
agncultural income was uxed and no distinction was made between per¬ 
manently and temporanl) settled estates rrom 1877 howeter, agncul 
ttirat income tvas not taxed and boUi classes of estates escaped taxation 
But additional cesses and imposts for \anous purposes road cess, education 
cess embankment and drainage cess, co«l of settlements between landlords 
and tenants etc. have since been levied on the permanent!) 'settled estates 
and though all these levies have evoked protests the legislature has never 
admitted that the permanent settlement gave absolute immunity from future 
taxation In 3fonindra C/iaruira A^andi v Secretary of State for Indta, 
(1907) 34 Cal 237, it was contended before the High Court of Calcutta 
that income from royalties on coal m pcrmanentl) settled lands should 
be exempted both from local cesses and from Income-tax. CuriousI) how¬ 
ever, the objection then taken to the Icvj of tlie latter was not that it con 
travened the permanent settlement but that rovalties were of the nature of 
capital receipts and that, m any case the same income vhould not be taxed 
twice over, once to local cesses and once to Income tax. The levy of 
Income-tax on the non agricultural income of pernnnenlly settled estates 
was not objected to as a breach of the terms of the permanent settlcmenL 
In later years, however, the question was raised m scvenl cases ^ 
Chief Commusioner of fneeme lax v 7^<mindar of Sut/jornfath, 1 JTC 
181, a Fun Bench of the Madras High Court (Ayling Coutts Trottw ana 
Ramesam, JJ ) decided that the non agncultural income of permanenllj set 
tied estates was not taxable. In Entferor v JProhhat Chandra \ 

ITC 2&1, a Dmsional Bench of the Calcutta High Court (Ran^ 

Page JJ ) decided that it was There was a dilTercnec of opinion 
the two judges and the wevr of the senior ^udge (Rank/n 
Mahorajadhtrai of Darlhanoa v Cotnmtsstoner of Income tax, I 1 » *- 

f 
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the Patna High Court {Daw«on Miller, CJ and Mullick, J ) held that the 
income tvas not taxable Here again the judges tliflcred and the viciv of 
tlic Cliief Justice prcv-iiled In Indu Phishan Sarkar v Commissioner cf 
Income lax, 2 1T C 221 a Di\i<;t(mal Bench of iht C ilcuttn High Court 
(Cuming and Page JJ ) differwl from tin. ruling in tht Uarua case and 
held that the income \sas not taxable In 1 1 iftfor \ Probha Chandra 
Barua 54 Cal ^ a Full Bench of five judges of the Calcutta High Court 
considered the question xnd (by a majority of three judges Ghose, Buckland 
and Panton, JJ, to two Mukherjce and Suhrauirdy JJ ) decided that the 
income was taxable The question was finally «ct at rest in the same case 
(57 IJl. 22S) by the Pnvy Council who held tliat while the permanent 
settlement regulations contained assurances against nn\ chim to the increase 
of the Jama based on increase m Zemindan income the) contained no 
promise that the Zemindar in respect of income derived from the Zemindan 
would be exempt from my 1 ibilit) m any future general scheme of property 
taxation or that the income of the Zemindar would not be subjected along 
with other incomes to any future general taxation of incomes 57 1 A. 228 

The question of applying the rule of coii<truclion laid down m Scuvrd 
V Vera Cria (1884) 10 App Cas SO that general \\ord^ m a later statute 
should not be held to repeal earlier legislation on a particular matter can 
arise onlj if both pieces of legislation deal wntb the «ime subject matter 
Regulation 1 of 1793 rebtes to the jawo of each estate while the Beliar 
Agricultural Income tax Act deals with a lax on agricultural income Tlie 
question of derogation therefore docs not arise Hulas Naravt Stngh v 
Bekar, (W2) ITR U5 (FC) 

There is no analog) however between the position of a proprietor of 
a permanently settled estate ivho has entered into a permanent agreement 
with Government and that of a conquered Raja who is deposed and reduced 
to the position of a tenure bolder Rodfio/fohnn v Communoner o//ncoinr 
for 2 J T C 453 

By a treat) of 1803 a hndholder (Raja) undertook utter alia to pa) 
a tribute to the Goiernnient who stated m return that no further demand 
however small shall be made on the sard Raja or received from him as 
nazar supplies or othenvise The question arose whether Income tax 
could be levied on the non agricultural part of the Raja s income and svas 
answered in the affirmative The Income lax Act imposes a tax on all 
persons m British India without exception and must therefore be deemed 
by necessary implication to have repealed all earlier exemptions If there 
be any earlier legislation or a treat) between the sovereign power and the 
subject for special exemption from future taxation followed by the intro¬ 
duction bv the sovereign power at a later date of legislation which admit 
tedlj but for the claim to the earlier exemption applies to and includes the 
person ongimlh exempted it followsthal by necessary implication the later 
statute repeals the enrlier statute or other Act under wh ch the exemption is 
claimed A repeal I) implication is effected when the provisions of a later 
enactment are so inconsistent with or repugnant to the provisions of an 
earlier one that the two cannot stand together Ra/cndra harayan Bhanja 
Deo V Commissioner of Jneome tax M 6f O (1937) ITR 111 

United Kingdom Law —^Section 213 of the United Kingdom Income- 
tax Act 1918 lays down that no Irtters patent granted by the Crown of any 
exemption from tax and no statute granting piyments free of tax can 
exempt aperson from tax but Parliament can b\ legislation subsequent to a 
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-general taxing Act c6nfer exemption from that Act, Argyll {Duke of) v 
Commissioners of Inland Revenue, 7 Tax Cases 225 Where a statute ron 
fers> exemption from taxes, the exemption pnma facte applies only to taxes 
in existence at the time of passing of the statute ^ssoctatid Ncu tfafers 
Lid V London Corporation, (1916) 2 A,C 429 but if the terms of exemp' 
lion are wide enough it may apply also to future taxes including mcome- 
tax Pole Carew v Craddock, (1920) 3 KB 109, 7 Tax Cases 488 (C A ) 
In the Ancholme Drainage Act, 1767, it ivas laid doivn that all taxes, 
tolls rates and duties to be raised by virtue of the Act shall at all times 
hereafter be exempted from the payment of any taxes, rates assessments 
or impositions whatsoever, any Jaw or statute to the contrary notwithstand 
ing’ It was held that the exemption applied to Income-tax aI<o and was 
not confined to local taxes only There was no reason to limit the genera 
Iity of the words of the Act and there has nothing tn the context to justify 
such 3 course, Ancholme Drainage Commissioners v Weldhen 20 Tax 
Cases241 (1936) 1 All ER 759 In Sutdairv Cadbury Bros IS TC 
156, land which was exempt from all taxes by a Statute 1660 \vas used 
for business purposes and it was held that for the purposes of income tax 
the annual v-alue of the land should be deducted from the profit of the trade 
in the usual course as othenvisc the exemption nould be nullified 

A statute must not be so construed as to take away benefits already 
conferred by previous legislation, unless the intention to do so is plainly 
expressed Such intention cannot he inferred from ambiguous language, 
Unujn Cold Storage Co v Stmpson (1939) 2 All Dig Rep 94 (CA.) 

Tn a colonial case. United Towns Elcctnc Co v Attorney General of 
dJe^vfow^dland, 18 ATC 294 (PC), the company was b> an Act liable 
for ‘ water rates ’ but exempt from all other taxation, and it was contended 
by the Croivn unsuccessfully that the exemption nmst be confined on the 
principle of efusdem generis to taxation of the type of water rates, i e, to 
local taxation as distinguished from Provincial or Fedenl taxation 


INCOME-TAX LEGISLATION—THEORY OF—INTER¬ 
NATIONAL ASPECTS 

' It IS the principle of domiale that regulates the lei.’y of Income tax 
TTiis IS certainly the rule in most of the systems and that it shou/cl 
be so IS perhaps to some extent accounted for by the fact tint attempts 
to levy and to collect Income tax in a foreign countiy would very frequent¬ 
ly cncoimter insurmountable difficulties”—Bar’s InlemHional Law quot¬ 
ed by Seshagin Iyer, J, m Commissioner of Income tax v Ramanathan 
C..hrJ}>, 43 Jdad 75 Ble ’doOTCile’ refers to persons as well as property 
or business, otherwise it is difficult to sec hoiv the above extract represents 
the same view as in the following extract from Wharton’s Conflict of Law« 
Vol I. whidi also the learned judge quoted as stating the same vic» — 

' The power of taxation of any State is, of necessitv, limited to 
son«, property or business within its tcmtonil junsdicUon 
pnnciplc IS so fundamental that it has been declared that an act of ht* 
legislature m violation thereof would be as much a nullify as »f lo con- 
flict with the most exphat conMitutKWial inhibition.’ 

It IS obvious that a tax cannot be enforced unless eiiKr 
the place of 'ongin’ of the income, *.e, there is a source of , r 
whether tangible or not or the cmmtiy is the place of ci-im'w 
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tax paj er', * e he resides m the countiy ( Domicile is not used in a legat 
but in an economic sense ) Otherwise the country has no means of impose 
mg taxation The pnnciples of domiale and origin are applied m vsry 
mg degrees b> different countries Though the pnnciples are clear enough 
ivhen stated in the abstract they are exocedingl} difficult of appbcation m 
practice as it is not easy to state what is the cause or the source of the 
mcome. The result is continual and acute confiict between the fiscal mle- 
rests of different countnes on the one hand and a heavy burden m the shape 
of double taxation on the lax pajer on the other Political as well as eco¬ 
nomic considerations stand m the way of any really satisfactory arrange 
meats being made betueen different countnes The problem is more dim 
cult and obscure than jurists hase generally as timed it to be as mil be- 
seen from the voluminous literature produced on the subject under the aus 
pices of the of Nations 

THE POSITION OF THE CROWN 
It IS a maxim in English law that the Crown is not bound by an Act 
of Parliament unless by express enactment referring to the Crown in un 
;unbiguous terms The Crown therefore is not ordinanly within the scope 
of a Taxing Act In India however the position has been somewhat d ffer 
ent Seeffeff\ ifunt^tpal Commusutners for the City of ifaJms^ZS Mad. 
457 in which Bell the Superintendent of tbe Government Gun Carnage- 
Factory successfully prosecuted to conviction for failure to pay Muni 
opal licence fees on account of timber belonging to Government 

Per Benson /—In England owing to histoncal causes the L^S 
lature has proceeded on the mcw that the Crov.-n is not bound by a 
Statute unless named in it and we therefore hnd that the Cimvn is 
ui many Statutes expressly staled to be bound but it is impossible to 
S3V broadly that m India the Crown is not bound by a Statute or the 
taxing provisions of a Statute unless expressly named m iL Such 
ogress inclusion is altogether exceptional It would ^ more correct 
to say that, as a general rule tbe Indian Legidatures have proceeded 
on the assumption that the Goveroinent will be bound by ihe Statute 
unless expressly or by necessary implication excluded from its opera 
tioo. Governraent when a party to litigation pays Oxirt fees just 
as other su tors do because there is no «peaal exemption in favour of 
Government in the Court Fees Act. On the other hand Government 
is specially exempted from the payment of stamp duties under the 
General Stamp Act, 1899 section 3 pnm«o 1 m cases where but for 
this exemption the Government would be 1 able to pay the dutv cl arge- 
able in respect of sudi instrument This amounts to a statutory dccla 
ration that Government would 6e fiabfe fo pay the duty but for the 
speaal exemption In like manner goods belonging fo Govcmmeiu are 
specially exempted from duty under the Sea Customs Act and the 
Indian Tariff Act and it would be easy to enumerate many other Acts 
tn wluch exemptions are made in favour of Government on the evident 
a«5iunption that but for such exemption the Government would be 
bound 2a MiiL 40G 

Per Bhashyetm Aiyangar, J —But it is unduly stretching tbe Ian 
gi age of the rule to bnng within its scope general words of a Statute 
imposing a tax and civim exemption for the Crown on the ground that 
the Crown is divested of any prerogalue right, title or interest bv giv 
ing full effect to the general words 
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So far as exemption from any tax imposed by a Statute is concern¬ 
ed, the question for determination is whether according to the nght 
construction o£ the Statute, the Crown is or is not made liable to pay 
the tax In the former case, it is bound to pay, m the latter it is not, 
in neither case is there any question of prerogative The rule of con 
slniction above adverted to cannot itself be regarded as a prerogative 
of the Crown, A Statute imposing a tax upon C^o^vn property, which 
tax will be payable out of tte public revenues, cannot reasonablj be 
regarded as divesting the Crown of any nght, title or interest, withm 
the meaning of the above rules—especially when such tax is levied for 
purposes connected witli the good government of the country, for which 
purpose, such re\enues are in India, vested in trust in the Crown, by 
section 39 of 21 and 22 Vict, chap 106 
The conclusions I come to, are—(») The canon of interpretation of 
Statutes, that the prerogative or nghts of the Crown cannot be taken 
awaj except by express words or necessarj implication, is as applica 
ble to the Statutes passed by the Indian Legislatures as to Parliament 
aiy and Colonial Statutes, and this is really concluded by the autho- 
nty of the Pnvy Council in more appeaU than one from Ae Colonies, 

(«) When in an Indian Act, the Crown is not expressly included 
and the question is whether it is bound by necessaiv implication, the 
course of Indian Legislation and Acts w fart tnoferto %viUi the Act in 
question will have an important bearing upon the construction of the 
Act, 

(m) Notwithstanding that in several Indian enactments the Crown 
has been specially exempted, the abo\e rule of interpretation will 
nevertlieless hold good in construing the provi«ions of an enactment 
from the operation of which the Cnnvn is not expressly exempt^, when 
a question is raised as to whether such provisions take awav a nght, or 
prerogative of the Crown, 

(iv) The «aid rule, based like other cognate rules of construction 
upon the maxim generalia sfectalilnts twn dcrogant is not really a pre¬ 
rogative of the Crown, though such rule as w^l as the rule relating to 
the construction of Croivn grants are dealt with in Ireabses under the 
head of "Prerogatives of Uie Crown” and also loosciv referred to as 
such in some English decisions, 

(x') The English law as to the exemption of the CrmiTi and Crown 
property from payment of tolls, poor rates and other taxes, local or 
impenal imposed bj Statutes rests partlj upon histoncal reasons and 
pnncipatly upon judicial decisions which do not proceed upon a course 
of reasoning or pnnaplc which will be binding on Indian Courts 

(n) Exemption from pajment of tolls, rates and taxes is not m 
reah^ a prerogative of the Crown, but depends solely upon the nght 
construction to be put Jpon the Crmyn grant or the Statute m q«c* 
tion, 

• •*•**• 

(fx) According to tlie uniform course of Indian Legislation, Su 
lutes imposing duti^ or taxes bind Gosemment as much as ^ 

jcct< unless the verj nature of the duty or tax is «uch as to Iw 
cable to Government, and whenafcr it is the intention of the 
ture to exempt Goyemment from any duty or tax yvhich m > 


42 


THE INCOME-TAX ACT 


IS not inapplicable to Government, the Government is specially exempt¬ 
ed, Bell V Muntcipai Commissioners, 2S Mad 4a7 at pp 500 502 
(The exemption of Government goods from aistoms duties was repeal 
■ed on 1st April 1924 and Government go^s pay duty from that date.) 

Similarly m Australia it has been held in Kuiff v Sut/on, (1908) 5 
CL.R. 789, that the ocemption of the Crmvn from taxabon, in the absence 
of express provision to that effect applies to the Crmvn only in its capaaty 
as the Executive Government of the country whose statutes are in question 
It was accordingly held that the Federal Custom* Act applied to the Crown 
in its character as the Executive Government of New South Wales, and 
tint goods imported by the Government of New South Wales were liable 
accordingly to customs duties imposed by the Federal Government 

Under the Government Triding Taxation Act III of 1926 every trade 
or business earned on by or on behalf of the Gmemment of any part of 
His Majesty s Dominions exclusive of Dntish India can be taxed m Bntish 
India as though the business were that of a 'Company' Similarly the other 
Dominions are entitled under iheir statutes, if any to tax the profits of any 
business earned on in those Dominions by or on behalf of the Government 
of India This reciprocal arrangement which was arnved at in the Impcnal 
Economic Conference m 1923 was designed to remoie the handicaps against 
pnvate trade that the previous exemption from taxation of State under- 
talungs had created Under the above Act, His Majestj s Dominions' 
include territories under His Majesty's protection or m respect of which 
a mandate is being exercised by the Got eminent of any part of His 
Majesty's Dominions Therefore under the above Act the profits of busi 
ness carried on by Indian States in Bntish India become taxable The 
above Act docs not apply to States outside the Bntish Empire as they are 
not parties to the arrangement 

An important change m the position was made by section 155 of the 
Government of India Act, 1935 which runs as follows 

“155 (1) Subject as hereinafter provided the Government of a 

Province and the Ruler of a Federated State shall not be liable to 
Federal taxation m respect of lands or buildings situate m British India 
or income accruing arising or received m Bntish India 
Provided tlfct—< 

(o) where a trade or business of any kind is earned on by or on 
behalf of the Government of a Province m any part of Bntish India 
t outside that Proimce or by a Ruler m any part of British India, 
nothing m this sub section shall exempt that Government or Ruler 
from any Tederal taxation in respect of that trade or business, or 
any operatvou*. couaccted therewtli, or any mcowie ausmg m tormtt- 
Uoti therewith, or any property occupied for the purposes thereof 

(b) nothing in this sub-section shall exempt a Ruler from any 
! Federil taxation in respect of any lands, buildings or income being 
his personal property or personal tnctxne. 

(2) Nothing in this Act affects any exemption from taxation en¬ 
joyed as of right at the passing of this Act by the Ruler of an Indian 
State m resjiect of any Indian Government securities issued before 
that date” 

FOREIGN STATES—LIABILITY 
The Government Trading Taxauon Act above referrcil to applies only 
to Dominions in the Bntish Ijnpirc The liability of a foreign State, 
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that is to say, a State outside the Bntisfa Empire, js therefore to be deter¬ 
mined by oUier considerations BnKtdiy speaJang, the habibty to taxation 
depends largely on the same considerations as determine the liability of a 
foreign State to be sued in the Muniapal Courts of the country This is 
a difficult question of international law on which there appears to be differ¬ 
ence of opinion One school of jurists appears to think that if a foreign 
Government trades in thia country, it is certainl) liable to tax, though it 
•will not be possible to enforce the liability, if the foreign State refuses 
voluntarily to discharge the liability, -while another school seems to think that 
there is no liability to taxation at all But from the fact that m regard 
to the Bntish Dominions themselves the Legislature found it necessary 
to make an express provision as to the liability in the *h3pe of the Go¬ 
vernment Trading Taxation Act, it must be presumed that m the absence 
of such legislation no liability would have attached to the British Domi¬ 
nions carrying on trade in India In the same way, it would «:eem that 
we should assume that there is no liability m respect of trading carried 
on by foreign States Ii it is intended to impose such a liability, what will 
presumably be done is for the Government of India to enter into an agree¬ 
ment With the foreign State concerned and then introduce the necessary 
legislation 

In either viesv—whether a foreign State is liable or not—it would seem 
that a ioreign Government cannot assessed at all, inasmuch as section 3 
of the Income-tax Act refers (apart from Hindu undivided families) only 
to 'mdmduals*, ‘firms', ‘companies’ and 'associations of persons’, and pre¬ 
sumably a foreign Government is none of these It also does not seem 
possible to make the local agent or agents of the foreign Government liable 
for the tax under sections 42 and 43 of the Act, inasmuch as these agents 
arc presumably entitled to the same immunity from processes as the foreign 
Governments whom they represent 
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INDIAN INCOME-TAX ACT (XI OF 1922) 
IAS AMENDED UP TO 15T JULY, 1W6) 


An Act to CoN«OLitj\Tr ^Nn Ampnd the Lwv Relating to Income tax 
AND Super tax 

Whereas it is expedient to consolidate and amend the Jaw relating: to 
Income tax and Super tax It is herebv enacted as folloivs — 

1 ( 1 ) This Act may be called The Indian Income tax Act 1922 

(2) It extends to the whole of British India including British Balu 

Start title txKiit ™l 5?"''“' Parsira»s a»<l IPP';" 

commencement Mithin the Indian States and the tribal 

areas to British subjects who are in the seraice 
of the Crown or of a local authority established in the exercise of the powers 
of the Crown Representaliae or the Central Government in that behalf 
and to all other servants of the Crown in the «aid Stales and areas 

(3) It shall come into force on the first day of April 1922 

2 In this Act unless there is analhinp repinjnant in the subject or 
context — 

rvffiitom (1) agricultural income ’ means— 

(a) any rent or reaenuc dented from land which is used for 
agncullural purposes and is either assessed to land revenue in British Imhi 
or subject to a local rate assessed and collected by officers of the Crown 
as such 

(b) any income denved from «uch land b) — 

(») agriculture or 

(ii) the performance bv a cultit ator or receit cr of rent m kind 
of any process ordmanly emplc^ed by a ailtivafor or 
rcceiter of rent in kind to render the produce raised or 
recened by him fit to be taken to market or 
(ill) the sale hr a cultivator or receiver of rent m kind of the 
produce raised or teceited bv him in respect of which 
no process has been performed other than a process of 
the nature d'^cnbed m sub-clause (n) 

(c) any income denved from any build ng owned and occupies! ly 
the receiver of the rent or ixveiiuc of any such land or occupied by the 
cultivator, or the rccen cr of rent in kind of anv land w ith respect to v‘ hi^ 
or the produce of which am operation mentioned m sutxiauscs (ii) 

(ill) of clause (i) is camesl on 

Provided that the building is on or m the inimediafe vinniJv *’'1' 
land and is a building w Inch the receiver of the rent or rev enue w the 
vator or the receiver of the rent m kind by reason of his connection 



5a 

Sectiqvi 


THE INCOXffi TAX ACT 


Paois 


58-G 

58 H 

58 I 
58-J 

5b K 

581- 

jS-M 


Exemption of accumulated baUnce from mcome-tax and 
super tax 

Deduction at source of income tax payable on accu 
muiatcd balance due 

Accounts of a recognised provident fund , t a 
Treatment of balances in newly recognised provident tunas 
Treatment of fund transferred by employer to trustee 
Provisions relating to rule* 

Appbcation of this Chapter 


iiti 


1113 

1113 

1114 

I Hi 

1117 


CHAPTER IX B 


Special Provistovs relating to certain classes or SoPERANJtuAnoM Funw 


58 N 
58 O 
58 P 

58*R 

58-S 

SB-T 

SB-U 

58-V 


Difimtions 

Appro^’al and withdrawal of approval 
Canditions for approval 
Appl cation for approval 

Exemption of superannuation fund from income L.jt 
Treatment o» rcpa d comnbul ons 
Deduct on from pav of, and contribul oM on behalf of 
emnloyce to be m luded in return under section 21 
L abilities of Trustees on cessaiion of approval of fu d 
Particulan to t e furn shed in respect of sup»rannuation 
fUnds 


tti8 

{iiB 

1119 

tl20 

IlSO 

II2I 

1193 

1189 

I12S 


61 

63 


P 

65 


66 

66-A 


6? 

67 A 
67 B 


68 

SchiiMt t 


CHAPTER X 


Miscellaneous 
Power to mabe Rules 
Power to make exemptions etc 
Appearance by authorised representative 
Receipts (o be given 
*erv ce of Notices 
Place of assessnsenl 
indemnity 

Statement of case by App-llatc Tribunal to High Court 
References to be beard by B nches ofH fth Courts and 
appeal to lie in certain cases to Pfivy Council 
Bar of suits in Givd Court 
Computation of periods of limitat on 
Act o hav effect pending legislature provision for 
ebaree of Income-tax 
R-pcaled 
[S«f section to (7)) 

Rules regarding the computation of the profits and 
gains of Insurance b siness 
Government Trading Taxation Act 1926 
Extract from the Indian Fi anccAct, I946 
Extracts from the Indian Finance Act, 1942 to 1945 
Indian Finance (Income tax) Rules 19.41 
Do do 1043 


n34 

M36 

2138 

1139 

1148 

1147 


i»95 

1195 


”95 

1298 

2199 

1208 

1219 

1232 

1329 

1985 



INDIAN INCOME-TAX ACT (XI OP 1922 ) 

IAS Amended up to ist July i946 ) 

As Act to OaNVJLio^Tr ^si> Amfnd the Rflatinc to Income tax 
ASD Super tax 

Whereas it is expedient lo consolidate and amend the law relating to 
Income lax and Super tax It is hercbj enacted as follows — 

1 (1) This Act may be called The Ixdias Income tax Act 1922 

( 2 ) It extend* to the whole of British Ind a including Bnti<h Balu 

Skort tik -.nl 't' Parganas and appl.s< 

commencement •* Indian St-’tes and the tribal 

area* to Pnti'h subiecis who arc m the service 
of the Crovin or of a local authority established in the exercise of the power* 
of the Crown Bepresentatae or the Centra! Government in that behalf 
md to all other servants of the Crown m the ^aid Stiles md areas 

( 3 ) It shall come into force on the first da) of Apnl 1922 

2 In this Act unles* there is anything repngmnt in the subject or 
context — 

Definitons (I) agncultura! income means— 

(a) any rent or revenue denved from land which is used for 
agricultural purposes and is either Tsses<ed to land revenue in British India 
or subject to a local rate assessed and collected b> offieeri of the Crown 
as such 

(ft) any income denved from such Innd bv — 

(s) agnculture or 

(ii) the performance a cultivator or receiver of rent m kind 
of anv process Ordmanly employed by a cultivator or 
receiver of rent in kind to render the produce raised or 
rccerved by him fit to be taken to market or 
(ill) the sale bp a ctillivator or receiver of rent in kind of the 
produce raised or received by him in respect of which 
no process has been performed other than a proces* of 
the nature desenbed in sub-clause (n) 

(c) any income denved from any building owned and occupied by 
the receiver of the rent or revenue of any such land or occupied by the 
cultivator or the receiver of rent m kind of any land with respect to '^hicn 
or the produce of which any operation mentioned in sub-clauses («) 3 ” 
(ill) of clause (6) is carried on . 

Provided that the building is on or in the immediate vianity of 

land and IS a building which the receiver of the renter revenue Of 

vafor or the receiver of the rent m kind hy reason of his connection 
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(f) where a busmes'? profession or vocation Iws l>een newl> set 
up m the financial year prccedmp the year for nhich the assessment is to 
be made, the period from the date of the setting up of the business profes 
ston or vocation to the 31 st daj of Itlan^ next following or to the last daj 
of the period determined under «ub-clause (^), or, if the accounts of the 
assessee arc made up to some other dale tlufi the 31 st da> of March and 
the case is not one for which a period 4 ias been determined by the Central 
Board of Re%enuc under sub-clause (b), then, at the cation of the asses®ee, 
the penod from the date of the netting up of the business profession or 
Nocation to such other date 

Pronded that when such other dale does not fall between the setting 
up of the business, profession or tocalion and the next following 31 st ilai 
of March it shall he deemed that there is no previous >ear, and 

when the assessee is a partner m a firm, "preiious >ear' m respect 
of his share of the income, profits and gams of the firm means the prenous 
year as determined for the assessment of the income, profits and gams of 
the firm, 

(12) ‘pnnapal officer’* used with reference to a local aulhoni) or 
a company or any other public body or any association means— 

(o) the secretar), treasurer, manager or agent of the autJionly 
company, body or as«oaation or 

(i) any person connected with the authority, company, body or 
association upon whom the Income tax Officer has served a notice of his 
intention of treating him as the pnncipal officer thereof, 

( 13 ) ‘public «en'ant‘ has the same meaning as in the Indian Pena! 

Code, 

( 14 ) registered firm' meaox a firm registered under the provisions 
of section 26 -A, 

( 15 ) ‘total income means total amount of income, profits and 
gams referred to m sub-section ( 1 ) of section 4 computed m the manner 
laid down in tlus Act, and "total world income” includes all income, profits 
and gains whertver accruing or arising except income to which, under 
the pnmsions of sub-section ( 3 ) of section 4 this Act does not apply, 
and 

( 16 ) ‘unregistered firm means a firm which is not a registered 

firm. 


CHAPTER 1 
Chaxge of Inooue-tax 

.3 j-f any Art £tS ibe CjeotjaJ LtgjsSsiwre fmtrts tkst 

ChMS, oi mtornta, I* for any year at any rale or 

rates, tax at that rate or those rates shall 
be charged for that year in accordance with, and subject to the provisions 
of, this Act to respect of the total income of the previous year of every 
individual, Hindu undivided family, company and local authority, and of 
every firm and other association of persons, or the partners of the firm or 
members of the association mdivtduaHy 

^ 4 (r) Subyccl \o the provrsiOTH of this Act, ihe toUl income of any 

* ,1,- Am previous year of am person includes all income 

profits and gams from whatever source denved 

which— 
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(a) are received or arc deemed to be received m Briti»h India m 
such jear bj or on behalf of sudi person, or 

(fc) if such person is resident m Bntish India during such >ear,— 
(») accrue or anse or are deemed to accrue or anse to him in 
Bntish India dunng such jear or 
(») accrue or an'C to him n'lthocit Bntish India during such year, 
or 

(in) having accrued or arisen to him without Bntish India before 
the beginning of such year and after the 1 st day of Apnl 
1933 , are brought mto or received in Bntish India b\ him 
dunng such year or 

(c) if such person is not resident m Bntish India dunng such year, 
accrue or arise or are deemed to accrue or anse to him m British India 
dunng such year 

Provided that there shall not be included m any assessment for the 
year ending on the 31 st day of March, 19 -fO, both the amount of the income 
profits and gams referred t«r m sub clause («) of clause (b) and the 
amount of the income, profits and gams referred to m sub^lause (iii) of 
clause (fi) but only the greater of these two amounts 

Provided further that, in the case of a person not ordinarily resi 
dent m Bntish India, income profits and gams which accrue or anse to 
him without Bntish India shall not be so included unless th^ are denved 
from a business controlled m or a profession or vocation set up m India 
or unless th^ are brought into or received m Bntish India by him during 
such year 

Provided furtlier that if m any year the amount of income accruing 
or ansing without British India exceeds the amount brought mto Bntish 
India in that year, there shall not be included m the assessment of the 
income of that vear so much of such excess as does not exceed four 
thousand five hundred rupees 

Explanahon 1 —Income, profits and gams accruing or ansmg with 
out British Indii shall not be deemed to ^ received m or brought into 
British India within the meaning of this sub-section by reason only of the 
fact that they are taken into account in a balance-sheet prepared m Bntisli 
India. 

. ExplanaiuJn 2 —Income which would be chargeable under the head 
* Salanes if payable in Bntish India and not being pension payable wnlb 
out India shall be deemed to accrue or anse in British India w hero er paid 
if It IS earned m Bntish India 

Lx^witArt/n “b —pavt -wtimA 
deemed to be income accruing and ansmg in Bntish India to the extent to 
which it has been paid out of profits subjected to income-tax in Bntish 
India. 

( 2 ) For the purposes of sub-section ( 1 ), where a husband n not 
resident m Bntish India remittances received by his wife resident m Bntuh 
India out of any part of his income which is not included m hts total inccane 
shall be deemed to be income accruing m Bnli«h India to the wife. 

( 3 ) Any income, profits or gams falling within the following classes 
shall not be included m the total mcome of the person receiving them--— 

(i) Any income derived from property held under trust or other 
legal oUigation wb(^ for rdigious or chantable purposes, 
l-a 
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and in the case of propert> so held in part only for such 
purposes, the income or finally set apart for appli¬ 

cation, thereto 

(id) Any income derived from business earned on on behalf of 
a religious or chantable institution nhen the income is 
applied solely to the purposes of the institution and— 

(a) the business is earned on in the course of the carrying out 
of a primary purpose of the institution or 
(&) the nork m connection with the business is mainly carried on 
by beneficiaries of the institution 
(«) Any income of a religious or cliaritable institution derived 
from voluntary ccmtnbutions and applicable solely to reli 
gious or chantable purposes 

(«») The income of local authorities except income from a trade 
or business earned on by the authority so far as that income 
IS not income arising from the supply of a commodity or 
service withm its own yunsditlional area. 

(ir) Interest on securities which are held by or are the property 
of, any Provident Fund to which the Provident Funds Act 
1925 , applies 

[**••••• *J 

(m) Any special allowance, benefit or perquisite specifically 
granted to meet expenses wholly and necessarily incurred m 
the performance of the duties of an office or employment of 
profit 

(m») Any receipts not being receipts arising from business or the 
exercise of a profession vocation or occupation, which are 
of a casual and non recurring nature or are not by ivay of 
addition to the remuneration of an employee 
(mu) Agncultural income. 

(ix) Any income received by trustees on behalf of a recognised 

provident fund as defined in clause (o) of section 58 A 

(x) Any income received— 

(j) by a person accredited as representative in British India for 
political purposes of an Indian State or the Ruler thereof, as 
his remuneration from the State or Ruler for service in such 
capacity, 

(&) by a Consul General, Consul or Vice Consul or Consular Agent 
of a Foreign State, as remuneration from such state for 
service m such capanty, 

(c) by a person employed by the consulate of a foreign state, not 

being a British subject or the subject of an Indian State, as 
remuneration from such Foreign State for service in such 
capaaty, 

(d) by a Trade Commissioner or other official represen'-Uve in 

British India of the Government of any other the 

British Empire or of a Foreign Government, a lal 

salary, if the official salary of the corresponi' if 

any, of the Central Government resident for s 
m the country concerned «nj^ a similar 
country, > 
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(e) by a member of the staff of a Trade Commissioners or official 

representative referred to jn sub clause (d) as his official 
salary when such member is a subject of the country repre 
sented and the country represented has made corresponding 
provisions for similar exemptions m the case of members of 
the staff of the corresponding officials of the Central 
Government 

(xf) With effect from the 2 nd da^ of September 1939 the 
income chargeable under the head salaries of a Nepalese 
member of the Nepalese Military Force serving with Hi« 
Majesty s Forces or of any member of an Indian State 
Force so serving and any offier income accruing or ansing 
without British India which is received in or brought into 
Bnti»h India by any such member while the force to 
which he belongs is serving with His Majesty s Forces 
(«i) Any income chargeable under the head ‘ Income from 
property in respect of a building the erection of which is 
begun and completed between the 1 st day of April 1946 
and the 3 Ist day of March 1948 (both dates inclusive) for 
a period of two \car< from the date of such completion 
In this sub «ection charitable purpose includes relief of the poor edu 
cation medical relief and the advancement of any other object of general 
public utility but notlimg contained m clause (i) clause (lo) or clause 
(»i) shall operate to exempt from the provisions of this Act that part of 
the income of a privite religious trust which does not enure for the benefit 
of the public 

ReiidenoeinUfit $h India. 4 A For the purposes of this Act— 

(<i) any individual is resident m Bntish India in any j'ear if he— 
(i) is in British India m that year for a period amounting m all 
to one hundred and eighty two days or more, or 
(«) maintains or has maintained for him a dwelling place m Bn 
tish India for a penod or penods amounting m all to one 
hundred and eighty two da>s or more in that year, and is in 
Bntish India for any time m that year or 
(m) having within the four jears preceding that year been in 
British India for a penod of or for periods amounting m 
all to three hundred and sixty five dajs or more is in Bn 
tish India for any time m that jear othenvise than on an 
occasional or casual Msit or 

(iv) is m Bntish India for any time inthat >ear and the Income 
tax Officer is satisfied that such individual having amvcd 
in Bnti«h India during that year is likely to remain in Bn 
tish India for not lc«s tluin three \ cars from the date of his 
amvaL 

(fi) a Hindu undmded family firm or other association of pe«on5 
is resident in Bntish India unless the control and man^ement of its affairs 
IS situated wholly without Bntish India and 

(f) a company is resident in Bntish India m any vear (a) if 
control and management of its affairs is situated wholly m Bntish . 
that year, or (&) if its income ansing in Bnti«h India in that jear exc 
its income ansing without Bntish India in that year 

Ordinary res dence 4 B For the purposes of this Act— 
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(o) an individual is ‘ not ordmanly resident’ m British India in 
any year if he has not been resident in British India in nine out of the 
ten jcan precethnc tint >ear or if he has not dunnp the seven years pre 
cedinp that year been m Bntish India for n penod of or for periods 
amounting m all to more thin two years 

(b) 1 Hindu undivided family is deemed to be ordinarily resident m 
Bntish India if its niannger is onlinardy resident m Bntish India, 

(f) a company firm or other association of persons is ordinanly 
resident in British India if it is resident in British India 
CHAPTTRII 
Incomi tax Autworitifs 

S (I) There shall be the following classes 
Income tax anihoni fs of income tax authorities for the purposes of this 
Act namely — 

(o) the Central Board of Revenue 

(i) Commissioners of Income tax 

(c) Assistant Commissioners of Income-tax who may be cither 
Appellate A*sistant Commissioners of Income tax or Inspecting As«i5tant 
Commissioners of Income tax 

(d) Income tax Officers 

( 2 ) The Central Government may appoint a Commissioner of Income 
tax for any area specified in the order of appointment and may appoint 
Commissioners of Income tax not more than three m ill each to discharge 
without reference to area and to the exclusion of any Commissioner appoint 
ed for am area the functions o! a Commissioner in respect of any cases 
or classes of cases assigned to him by the Central Board of Revenue 

( 3 ) The Central Government mav appoint as many Appellate or 
Inspecting Assistant Commissioners of Income-tax ind Income-tix Officers 
as it thinks fit 

( 4 ) Appellate Assistant Commissioners of Income-tax shall be under 
the direct control of the Central Board of Revenue and shall perform their 
functions in respect of such persons or classes of persons or of such incomes 
or classes of income or m respect of such^areas as the Ceniral Board of 
Revenue may direct and where such directions have assigned to two or 
more Appellate Assistant Commissioners of Income-tax the same persons or 
classes of persons or the same incomes or classes of income or the same area 
m accordance wtK any orders which the Central Board of Revenue may 
make for the distribution and allocation of the work to be performed 

tvefArAwig AwrAarA Qamrn.ywn/a-a ol iTitamt \7cx. -and iTittfifA 
tax officers shall perform their functions in respect of such persons or 
classes of persons or of such incomes or classes of income or in respect 
of such areas as the Commissioner of Income tax may direct and where 
such directions have assigned to two or nvore Inspecting Assistant Commis¬ 
sioners of Income tax or Income-tax Officers the same persons or classes of 
persons or the same incomes or classes of income or the same area m 
accordance with any orders which the Commissioner of Income tax may make 
for the distribution and allocation of the worfe to be performed The Com 
miss oner mav with the previous approval of the Central Board of Revenue 
by genera! or special order m wntuig direct that the powers conferred on 
the Income tax Officer and the Appellate Assistant Commissioner by or under 
this Act shall m respect of any qieafied case or class of cases be exercised 
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by the Inspecting Assistant Commissioner and the Commissioner, respectively, 
and for the purposes of any case in respect of which such orfer applies 
references in this Act or m any rules made hereunder to the Income tax 
Officer and the Appellate Assistant Commissioner shall be deemed to be 
references to the Inspecting Assistant Commissioner and the Commissioner, 
respecti\ely 

(6) The Central Board of Revenue may, by notification in the offi 
cial Gazette, empower Commissioners of Income tax Appellate or Inspect¬ 
ing Assistant Commissioners of Income tax and Income tax Officers to 
perform such functions in respect of such classes of persons or such classes 
of income or such area as may be specified in the notification and there 
upon the functions so speafied shall cease to be performed in respect of 
the specified classes of persons or classes of income or area by the other 
nuthonties appointed under sub-sections ( 2 ) and ( 3 ) 

( 7 ) Assistant Commissioners of Income tax and Income tax Offi 
cers shall, for the purposes of this Act, be subordinate to the Commissioner 
of Income tax for the area in which they perform their functions, or where 
fhej perform functions assigned to them by a Commissioner of Income tax 
appointed wthout reference to area to that Commissioner 

(7 A) The Comrmssioner of Income tax may transfer any case from 
one Income tax Officer subordinate to him to another and the Central Board 
of Revenue ma> transfer any case from any one Income tax Officer to an 
other Such transfer may be made at any stage of the proceedings, and 
shall not render necessary the reissue of an> notice alreadj issued bj the 
Income tax Officer from whom the case is transferred 

(8) All officers and persons employed m the execution of this Act 
shall observe and follov' the orders instructions and directions of the Central 
Board of Revenue 

Provided that no such orders instructions or directions shall be given 
so as to interfere with the discretion of the Appellate Assistant Commis 
sioncr in the exercise of ht« appellate functions 
CHAPTER II-A 
Appellate Tribunal 


5 -A (I) The Central Government shall appoint an Appellate Tnbu 
nal consisting of not more than ten persons to 
The Appellate Tribunal exercise the functions conferred on the Appellate 
Tribunal b> this Act 

( 2 ) The Appellate Tnbunal shall consist of an equal number of 
judicial members and accountant members as hereinafter defined 


Provided that the Tribunal shall not be deemed to be mvaltdly consti 
tuted merel} by reason of a temporary inequafitj caused 6y Ifie deatfi 
retirement or removal of any member 

( 3 ) A judiaal mem^r shall be a person who has exercised the 
powers of a District judge or who possesses <uch malifications as are nor¬ 
mal!) required for appointment to the po<t of Dislnct Judge, and an 
accountant member sKt!1 be a person who has. for a penod of not less^an 
SIX vears, practised professionally as a Rostered Accountant ^ 

the Register of Accountants maintained bv the Central Gov emment under tn 
Auditors (irtificate Rules, 1932 

Provided that the Central Government nu) appoint as an accou" 
member of the Tribunal any per«on not possessing the q«hficaUons requ - 
ed by this <ub-section, if it is satisfied that he has qualifications and nas na 
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(a) an indHidual «s ‘not ordinanly resident m British India in 
any >ear if he has not been resident m Bntish India in nine out of the 
ten jears precethng' that >ear or if be has not dunnp the seven years pre 
ceding that year been m British India for a period of or for periods 
amounting m all to more than two years 

(b) a Hindu undivided family is deemed to be ordinanly resident m 
Bntish India if its manager is ordinarily resident m Bntish India 

(f) a company firm or other association of persons is ordinanK 
resident in British India if it is resident in Bntish India 
CHAPTER n 
iNCOSfF TAX AurnontTirs 

S fl) There shall be the following classes 
IncQTue tax authorities of income tax authorities for (he purposes of this 
Act namely — 

(a) the Central Board of Revemie 
(A) Commissioners of Income tax 

(e) Assistant Commissioners of Income tax who mav be either 
Appellate A«5istant Commissioners of Income tax or Inspecting Assistant 
Commissioners of Income tax 

(d) Income-tax Officers 

( 2 ) The Central Government may appoint a Commissioner of Income 
tax for any area speafied m the order of appointment and may appoint 
Commissioners of Income tax not more than three m all each to discharge 
without reference to area and to the exclu<ion of any Commis<ionerappoitif 
ed for any nrea the functions of a Commissioner m respect of any cases 
or classes of cases assigned to him by the Central Board of Revenue 

( 3 ) The Central Government mav appoint as many Appellate or 
Inspecting Assistant Commissioners of Income-tax and Income-tax Officer' 
as It thinks fit 

( 4 ) Appellate Assistant Conimis«iotiers of Income tax shall be under 
the direct control of the Central Board of Revenue and shall perlonn their 
functions m respect of such persons or classes of persons or of such incomes 
or classes of income or m respect of such,areas as the Central Board of 
Revenue may direct and where such directions have assigned to two or 
more Appellate Assistant Commis'ioners of Income tax the same persons or 
classes of persons or the same incomes or classes of income or the same area 
in accordance with any orders which the Central Board of Revenue mav 
make for the distnbution and allocation of the work to be performed 

( 5 ) Inspecting Assistant Onranissionezs of Income-tax and Income 
tes Officers shall perform their functions m respect of such persons or 
classes of persons or of such incomes or classes of income or m respect 
of such areas as the Commissioner of Income tax may direct and where 
such directions have assigned, to two or more In«pecting Assistant Cbmmis 
siontrs of Income tax. or Income-tax Officers the same persons or classes of 
persons or the same incomes or classes of income or the same area m 
accordance with any orders which the Commissioner of Income tax may make 
for the distribution and allocation of the work to be performed The Com 
missioner may with the previous approval of the Central Board of Revenue 
by general or special order in wntmg direct that the powers conferred on 
the Income-tax Officer and the Appdlate Assistant Commissioner by or under 
this Act shall in respect of any speafM case or class of cases be exercised 
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by the Inspecting Assistant Commissioaer and the Commissioner, respectively, 
and for the purposes of any case in respect of which such order applies 
references m this Act or m any rules made hereunder to the Income tax 
Officer and the Appellate Assistant Commissioner shall be deemed to be 
references to the Inspecting Assi<tant Commissioner and the Commissioner, 
respective!) 

(6) The Central Board of Revenue may, by notification in the offi¬ 
cial Gazette, empower Commissioners of Income tax, Appellate or Inspect 
mg As«istant ODmmiesioners of Income tax and Income tax Officers to 
perform such functions in respect of such dasses of persons or such classes 
of income or such area as may be specified in the notification and there¬ 
upon the functions so specified shall cease to be performed in respect of 
the specified classes of persons or classes of income or area by the other 
authorities appointed under sub sections ( 2 ) and ( 3 ) 

( 7 ) Assistant Commissioners of Income tax and Income tax Offi 
cers shall for the purposes of this Act, be subordinate to the Commissioner 
of Income tax for the area in which they perform their functions, or where 
they perform fimctions assigned to them by a Commis«toner of Income tax 
appointed wthout reference to area to that O>mmt«sioner 

(7 A) The Commissioner of Income fax may transfer any case from 
one Income tax Officer subordinate to him to another and the Central Board 
of Revenue may transfer any case from any one Income tax Officer to an 
other Such transfer may be made at any stage of the proceedings, and 
shall not render necessary the reissue of any notice alreadj issued by the 
Income tax Officer from whom the case is transferred 

(8) All officers and persons employed m the execution of this Act 
shall observe and fo!los\ the orders instructions and directions of the Centra! 
Board of Resenue 

Provided that no such orders instructions or directions shall be given 
so as to interfere Mith the discretion of the Appellate Assistant Cbmmis 
sioner m the exercise of his appellate functions 


CHAPTER II-A 
Appellate Tribunal. 

5 -A (I) The Central Government shall appoint an Appellate Tribu 
nal consisting of not more than ten persons to 
The Appellate Tribunal exercise the functions conferred on the Appellate 
Tnbunal by this Act 

( 2 ) The Appellate Tnbunal shall omsist of an equal number of 
judicial members and accountant members as hereinafter defined 

Provided that the Tribunal shall not be deemed to be invalidly consti¬ 
tuted merely by reason of a temporary inequalit) caused b> the death 
retirement or removal of any member 

( 3 ) A judicial member shall be a person who has exercised the 
powers of a Distnct Judge or who possesses such qualifications as are nor¬ 
mally required for appointment to the post of District Judge, and an 
accountant member sh^I be a person who has for a pienod of not 

SIX jears, practised professionally as a Rostered Accountant ^ 

the Register of Accountants mamtained by the Centra! Government under tn* 
Auditors Certificate Rules, 1932 

Provided that the Central Govenanent may appoint as an 
member of the Tnbunal any person not posses-^ing the qoalificalions 
cd by this «ub section, if it is satisfied that he has qualifications and has na 
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adequate experience of a character which render him suitable for appoint 
ment to the Tnbunal 

( 4 ) The Central Government shall appoint a judicial member of the 
Tribunal to be president thereof 

( 5 ) The poivers and functions of the Appellate Tribunal ma) be 
exercised and discharged bj Benches constituted from members of the 
Tribunal bj the president of the Tnbunal 

(6) A Bench <hall consist of not le<s than tv>,o members of the 
Tnbund and shall be constituted <o as to contain an equal number of judi 
cial members and accountant memberc, or «o that the number of members 
of one class does not exceed the number of members of the other cla*s b^ 
more than one 


( 7 ) If the members of a Bench differ in opinion on any point the 
point shall be decided according to the opinion of the majonty if there is a 
majority, but if the members are equally divided they shill state the point 
or points on which they differ and the case «hall be referred by the prey 
dent of tlic Tnbunal for hearing on <uch point or points b\ one or more 
of the other members of the Tribunal and such point or points ihall be 
decided according to the opinion of the majority of tJie members of the 
Tnbunal who haie heard the case including tho«e who first heard it 

(8) Subject to the proviMons of this Act the Appellate Tnbunal 
shall tave power to regulate its owm procedure and the procedure of 
Benches of the Tnbunal m all matters ansing out of the discharge of its 
function® including the places at which the Benches «hall hold their sitting® 


CHAPTER in 
Taxable Income. 

6 Sa\c as otherwise provided Iw this Act the following heads of 
«• 1. —^ 'ncome profits and gains shall be chargeable to 

al>k*to*m«nie * income tax m the manner hereinafter appeanng 

namely — 


(i) Salanes 

(«) Interest on securities 

(m) Income from property 

(in) Profits and gams of buxine's, profession or vocation 

(n) Income from other sources 


7 ( 1 ) The tax «hall be payable by an is e«see under the head 

' Silanes” in respect of any salan or wage®, any 
annuity, pension or gratuitv and any fees, com 
missions, perquisites or profits m lieu of or in addition to, any salary or 
wages which are due to him from, whether paid or not or are paid by or 
on behalf of, the Crown, a local aulhonty, a company, or any other public 
body or association or any pnvate employer and for the purpo«es of this 
subsection advances bv way of loan or otberwwe of income chargeable 
under this head shall be deemed to be salary due on the date when the 
advance is received 

Provided that the tax shall not be payable in respect of my sum which 
the assessce by the conditions of his employment is required to «pend out 
of his remuneration wholly, neccssanlj and exclusively m the performance 
of his duties . , 

Provided further that the tax shall not he payable m respect of any 
sum deduct^ from the salary payable by or on behalf of the Crown to any 
individual, being a «um deducted in accordance with the conditions of his 
service for the purpose of «econng to him a deferred annuity or of malang 
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provision for his wife or children provided that the sum so deducted shal! 
not exceed one-sixth of the salarj 

Provided further that where tax w deductible at the source under sec 
tion 18 the as<cssec shall not be called upon to pa\ the tax him«elf unless 
he has recetsed the salary wnthout such deduction 

Exf'IoHahon 1 —iThe right of a person to ocevp) free of rent as a 
pbee of residence anj premises provided b> his employer is a perquisite for 
the purposes of this sub section 

Exflanatton 2 —A paj-ment due to or received b> an assessee from an 
employer or former emplojer or from a provident or other fund is to the 
extent to v\hich it does not consist of contributions b) the assessee or interest 
on such contributions a profit received m lieu of «larv for the purposes of 
this sub section unless payment is made sofel) as compensation for Joss 
of cmplojment and not bj v\-aj of remuneration for past services 

Provided that nothing herem conlamed shall render liable to income 
tax an^ pajment from a provident fund to which the Provident Funds Act 
1925 applies or anj paj-ment from a recognised provident fund within 
the meaning of Chapter I\ A jf such payment is exempted from pa>ment 
of income-tax under the provisions of Oiaptcr IX A or any pa>n3eni from 
an approved superannuation fund within the meaning of Chapter IX B 
made on the death of a bcnefictarj or m lieu of or in commutation of an 
annuitv or b} waj of refund of contributions on the death of a benefictarj 
or on his leaving the emplojment in connection vnlh which the fund 
established 

(2) An^ income which would be chargeable under this head if paid 
m Bntish Inda shall be deemed to be so chargeable if paid to a Bntish 
subject or anj servant of His Majest) in an> part of India by or on behalf 
of the Crown or by a local authoriQ established in the exercise of tlie 
powers of the Crown Representative or the Central Government m that 
behalf 


8 The tax shall be pa>-able by an assessee under the head Interest 
on securities m respect of the interest receiv 
Interest on «ecunti«* able by him on any security of the Central Gov 
ernraent or of a Provincial Government or on 
debentures or other secunties for money issued by or on behalf of a local 
authontv or a company 

Provided that no income-tax shall be payable under this section by the 
assessee m respect of any sum deducted from such mterest by way of com 
mission by a banher reahzing such interest on behalf of the assessee or m 
respect of anj interest payable on money borrowed for the purpose of invest 
ment in the securities by the assessee except wAercst dargeaWe under this 
Act which IS pajable without Bntish India not being interest on a loan 
i<»sued for pubbe subscnplion before the 1st da> of April, 1938 unless m 
respect of interest which is so chargeable tax has been paid or deducted 
under section 18 or unless there is a person in BnUsh India who may be 
appointed an agent under secuon 43 m respect of such mterest 

Provided further that no mcrane-tax shall be payable on tbe “ite^t 
receivable on any secunty of the Central Government issued or declarea 
to be income-tax free 

Provided further, that the mcome tax payable on the interest^^'jl 
able on any secunty of a Provmaal Government issued income-tax irec 
be payable by the Provincial Government 
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9 (I) The tax sliall be pa^-able bj an a‘»se«ce tinder the head "In 

come from property” m respect of the bona fide 
Property. annual value of proper!) consisting of any buiU 

mgs or lands appurtenant thereto of which he i« the owner, other than such 
portions of such propert) as he may occupy for the purposes of any business 
profession or vocation earned on b) him the profits of which are a5se>sabl« 
to tax, subject to the following allmyances, namely — 

(i) where the property is m the occupation of the owner, or where 

It IS let to a tenant and tlic owner has undertaken to bear 
the cost of repairs a sum equal to one-svxth of such value, 

(ii) where the property is tn the occupation of a tenant wlio has 

undertaken to bear the cost of repairs, the difference be¬ 
tween such value and the rent paid by the tenant up to but 
not exceeding onc-^ixth of such value, 

(ill) the amount of any annual premium paid to insure the pro¬ 
perty against nsk of damage or destruction, 

(iv) where the property is subject to a mortgage or other capita 

charge, the amount of any interest on such mortgage or 
charge, where the property is subject to an annual charge 
not being a capital chaise the amount of such charge, 
where the property is mbject to a ground rent, the amount 
of such ground rent, and where the property has been 
acquired, constructed, repaired, reneyyrf or reconstructed 
with borrowed capital, the amount of any interest payable 
on such capital 

Provided that no allowance shall be made in respect of any interest 
or annual charge pajrable without British India and charge¬ 
able under this Ad. not being mlerest on a loan issued for 
public subscription before the 1st day of April, 1938, except 
interest or a charge on which tax has bera paid or from 
which tax has been deducted under section 18 or m respect 
of which there is an agent for the payee in Bntish Indd 
who may be assessed under section 43, 

(v) any sums paid on account of land revenue in respect of the 

property, 

(m) in respect of coHecUon charges, a sum not exceeding the pre¬ 
scribed maximum, 

(til) m respect of vacanaes, that part of the annual value which is 
proportional to the period during which the property is w holly 
unoccupied or where the property is let out m parts, that 
portion of the annual value, appropnate to any vacant part, 
which IS proportional to the period dunng winch such part 
IS wholly unoccupied, 

, (2) For the purposes of this section, the expression ‘annual value' 

shall be deemed to mean the sum for which the property might reasonably 
be expected to let from year to year 

Provided that, where the property is m the occupation of the owner 
for the purposes of his own residency such sum shall, for the purposes of 
this section, be deemed not to exceed ten per cent of the total income of the 
owner. 
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(3) Where property is owned by two or more persons and their 
respective shares are definite and ascertainable, such persons shall not m 
re<!pect of such property be assessed as an assoaation of persons, but the 
share of each such person m the income from the property as computed m 
accordance with this section shall be mcluded in his total mcome 

10 (I) The tax shall be |KiyabIe bj an asses<%e under the head 

Business Profits and gains of business, profession or 

vocation m respect of profits or gams of anj 
business, profession or location earned on by him. 

(2) Such profits or gams shall be computed after making the follow 
mg allowances, namel3 — 

(s) any rent paid for the premises m which such business, pro¬ 
fession or \ocati4ni is earned on, provnded that when any 
substantial part of the premises is used as a dwelhng house 
bj the assessee, the allowance under this clau«e shall be 
such sum as the Income tax Officer may determine having 
regard to the proportional annual ^•aIue of the part so used 
(it) in respect of repairs, where the assessee is the tenant only of 
the premises, and has undertaken to bear the cost of such 
repairs, the amount paid on account thereof, provided that, 
if any substantial part of the premises i> used by the asses¬ 
see as a dwelling bouse, a proportional part onlj of such 
amount shall be allowed, 

(til) m respect of capital borrmted for the purpose» of the busi 
ness, profession or vocation, the amount of the interest paid 

Provided that no allowance shall be made under this clause in any 
case for any inteTe<t chargeable under this Act which is 
pa^-able without British India, not being interest on a loan 
issued for public subscription before the 1st day of April, 
1938, except interest on which tax has been paid or from 
which tax has been deducted under section 18 or m respect 
of which there is an agent m British India who may be 
assessed under section 43 Or, m the case of a firm for any 
interest paid to a partner of the firm. 

Explanation —^Recurring subscnptions paid periodically by share¬ 
holders or subsenbers m such Mutual Benefit Societies as 
may be pre'=cnbed, shall be deemed to be capital borrowed 
withm the meaning of this clause, 

(i./) m respect of insurance against nsk of damage or destnic 
tion of buildings, machinery, plant, furniture stocks or 
stores U'Cd for the purposes of the business profe<sion or 
vocation the amount of any premium paid, 

(u) in respect of current repairs, to such buildings machmerv, 
plant or fumihire the amount paid on account thereof , 

(m) m respect of depreciation of sudi buildings madunerj . plant 
or furniture being the property of the assessee a sum 
equivalent, where the assets are ships other than 
ordinanlj plying on inland waters to such percentage 
onginal ccK thereof to the assessee as may m my ^ 
class of cases be pre«cribed and m anj other case, to 
percentage on the written doivn value thereof 
any ease or cla«s of cases be prescribed and « 
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buildings have been newl> erected or the inadunerj or 
plant being new has been installed after the 31st day of 
March 1945 a further sum (which shall however not be 
deductible in determining the written down value for the 
purposes of this clause) m respect of the j ear of erection 
or installation equivalent — 

(a) m the case of buildings the erection of nhicli is begun and com 
pleted between the 1st day of Apnl 1946 and the 3lst day of March, 1948 
(both dates inclusive) to fifteen per cent of the cost thereof to the assessee 

(b) m the case of other buildings, to ten per cent of the cost thereof 
to the assessee 

(e) in the case of machinerv or plant to twenty per cent of the 
cost thereof to the assessee 

Provided that— 

(o) the prescribed particulars teve been duly furnished 
{b) where full effect cannot be given to any such allowance m 
any year not ^tng a year which ended prior to the 1st day of April 1939 
owing to there being no profits or gams chargeable for that year or owing 
to the profits or gains idiargeable being less than the allowance then subject 
to the provisions of clause (o) of the proviso to sub section (2) of 
section 24 the allowance or jart of the allowance to which effect has not 
bem given as the case may be, shall be added to the amount of the allowance 
for depreciation for the following vear and deemed to be part of that alloiv 
ance or if there is no such allowance for that tear be deemed to be the 
allowance for that year and so on for succeeding years and 

(e) the aggregate of all such allo^vances made under this Act 
or any Act repealed hereby, or under the Indian Income tax Act 18^ shall 
m no case exceed the original cost to the assessee of the buildings machinery, 
plant, or furniture as the case may be, 

(mj) m respect of any such budding machinery or plant which 
has been sold or discarded or demoliehed or destroyed the 
•amount by which the wntten down r-alue thereof exceeds 
the amount for which the building machinery or plant as 
the case may be is actually <oId or its scrap r alue 

Provided that such amount is actually written off in the booVs of the 
assessee 

Provided further that where the anunuit for which any such building 
machinery or plant is sold exceeds the wntteii down -value so much of the 
excess as does not exceed the difference between the ongmal cost and the 
wntten down value shall be deemed to be profits of the preuous year in 
which the sale took place 

Provided further that where any uisuraiice salvage or coinpensatioii 
moneys are received m respect of any such building machinery or plant 
which has been discarded or demoli^ed or destroyed and the amount of 
«uch moneys does not exceed the written down value the amount allowable 
under this clause shall be the amount if any by which the difference between 
the wntten down value and the scrap value exceeds the amount of such 
moneys 

Provided further that where any insurance salvage or compensation 
moneys are rwived in respect of any such budding machinery or plant as 
aforesaid and the amount of such monevs exceeds the difference between 
the wntten down value and the scrap value no amount shall be allowable 
under this clause and so much of the excess as does not exceed Uie difference 
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between the onginal cost and the wntten down value less the scrap value 
shall be deemed to be profits of the previous year m \vhich such moneys 
were received. 

Provided further that for the purposes of this clause, the onginal cost 
of a building, the wntten down value of which is determined in accordance 
with the first proMSo to sub-sertion (5), shall be deemed to be the written 
down \’alue so determined as at the date of its being brought into use for 
the purposes of tlie business, profession or vocation, 

(m«) m respect of aomnals which have been used for the purposes 
of the business, profession or vocation otherwise than as 
stock m trade and have died or become permanentlj use¬ 
less for such purposes, the difference between the original 
cost to the assessee of the animals and the amount, if any, 
realised m respect of the carcasses or animals, 

(tx) an) sums paid on account of land-revenue, local rates or 
tnuniapal taxes in respect of such part of the premises as 
is used for the purposes of the business, profession or 
vocation, ♦ 

(x) any sum pud to an employee as bonus or commission for 
services rendered, where such sum would not liave been 
pay'able to him as profits or dmdend if it had not been, 
paid as bonus or commission 

Provided that the amount of the bonus or commission is of a 
reasonable amount with reference to— 


(a) the pay of the employee and the conditions of his service; 

(b) the profits of the business, profession or vocation for the 

year m question, and 

(c) the general practice tn similar business, professions or 

vocations, 

(as) when the assessec's accounts m respect of any part of his 
business, profession or \'OC3tion are not kept on the cash 
basis, such sum, m respect of bad and doubtful debts due 
to the assessee in respect of that part of his business, 
profession or vocation, and m the case of an assessee carry¬ 
ing on a banking or money lending business such sum in 
respect of loans made in the ordinary course of such busi¬ 
ness as the Income tax Officer may estimate to be irrecover 
able but not exceeding the amoimt actually written off as 
irrecoveraMe m the twks of the assessee 
Tfruvrirefi "A “int imitKirfi 'dtcmaiei}/} "ivtianffA -w. -aiij 

debt or loan is greater than the difference between the 
whole debt or loan and the amount so allowed, the excess 
shall be deemed to be a profit of the year m which it is 
recovered, and if Jess, the deficiency shall be deemed to 
be a business expense of that year, 

(xii) an/ expenditure (not bemg in the nature of 

•diture) laid out or cjqiended on scientific research related 


the business, as 

(xm) any sum paid to a sacntific researcli association Mvi g 

Its obiects the undertaking of scientific research reia ^ 
the class of bu‘=tRttS earned on, and any sum pai 
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university, college or other institution to be used for such 
scientific research 

Provided that such associaUon, unnersity, college or institution is fw 
the time being approved for the purposes of this clause by the prescribed 

authority. c 

{xiv) in respect of any expenditure of a capital nature on scienUhc 
I research related to the business, an allowance for each of 

the five consecutive previous years beginning with the year 
in which the expenditure was incurred, or where the expen* 
diture was incurred prior to the commencement of the 
business, for each of the five consecutive previous years 
beginning with the year tn which the business was com 
menced, equal to one fifth of such expenditure 
Provided that no allowance shall be made for any expenditure incurred 
more than three years before the commencement of the business 


Provided further that— 

(a) where an asset representmg^scieotific research expenditure of a 
capital nature ceases to be used for scientific research related to such 
business— 

(i) no allowance shall be made in respect of any previous 5 ear 
after the previous year m ivhidi the cessation takes place, and 

(n) if the aggregate of the amounts allowed under this clause 
added to the value of the asset immediately before the cessation is less than 
the said expenditure, there shall also be allowed m respect of the previous 
year m which the cessation takes place an additional d^uction equal to the 
difference, 

(&) where such asset t$ sold inthout having been used for other 
purposes, the sale proceeds shall be taken to be the value of the asset 
immediately before the cessation, and if an additional allowance or a greater 
additional allowance would have been made m respect of the previous year 
m winch the cessation occurred on the basis of that value, an amount equal 
to the additional allowance whidi would have been made or, as the case may 
be, to the difference between (he additional allowance which would have been 
made and the additional allowance uhidi was made for that year shall be 
made in respect of the previous year in which the sale occurs, 


(c) where the proceeds of the sale plus the total amount of the 
allowances made under this clause exceed the amount of the expenditure, 
the excess or the amount of the allowances so made, whichever is the less' 
shall be treated as a receipt of the business accruing at the time of the sale' 

(d) where a deduction is allowed for any previous year under thi' 
clause in respect of expenditure represented wholly or partly by any asset, 
no deduction shall be allowed under clause («) or clause (mj) for the 
same previous year in respea of that asset, 

(e) where an asset is used in the business after it ceases to be used 
(or scientific research related to that business, and a claim for an allowance 
under clause (ti) or clause (t«) is made in respect of that asset, the actual 
cost to the assessec of the asset shall be treated as reduced by the amount 
of any deductions allowed under this clause, 

{/) clause ( 6 ) of the proviso to clause («> shall apply m relation 
to deductions allowable under this clause as it applies in relation to deiluc- 
iwns allowable m respect of depreciation. 
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(sr) if any question arises under clause (xh), clause (xm) or this 
clause as to whether, and if so to what extent anj activity constitutes or 
constituted or any asset is or was beii^ used for, scientific research, the 
Central Board of Revenue shall refer the question to the prescribed authority, 
whose decision shall be final 

Explanation —In clause (ar«), clause (xm) and this clause— 

(i) “scientific research means any activities in the fields of natural 
or applied science for the extension at JenonJedge 

(n) references tq expenditure incurred on scientific research do 
not include any expenditure incurred m the acquisition of rights in or arising 
out of, scientific research but save as aforesaid include all expenditure 
incurred for the prosecution of or the provision of facilities for the prosecu 
tion of, scientific research 

(ill) references to scientific research related to a business or class 
of business include— 

« (o) an} scientific research which may lead to or facilitate an exten 

Sion of that business or, as the case may be all businesses of that class 

(6) any scientific research of a medical nature which has a special 
relation to the welfare of workers emplojed in that business or as the case 
may be businesses of that class 

(xv) any expenditure (not being m the nature of capital expen 
diture or personal expenses of the assessee) laid out or 
expended wholly and exclusively for the purpose of such 
business profession or vocation 

(3) Where any building machinery, plant or furniture m respect of 
which any allowance is due under clause (w), clause (v), clause (rt) or 
clause (tfti) of sub section (2) is not wholly used for the purposes of the 
business profession or vocation the allowance shall be restricted to the 
fair prop^ional part of the amount which would be allowable if such 
building, machineiy, plant or furniture was wholly so used. 

(4) Nothing in clause (»x) or clause (xv) of sub section (2) shall 
be deemed to authorise the allowance of any sum paid on account of any 
cess, rate or tax levied on the profits or gains of any business profession 
or vocation or assessed at a priqiortion of or otherwise on the basis of any 
such profits or gams, and nothing in ebuse (xv) of sub section (2) shall be 
deemed to authorise— 

(a) any allowance in respect of a payment which is chargeable 
under the head Salanes if it is payable without British India and tax has 
not been paid thereon nor deducted therefrom under section 18, or 

(i») any allowance m respect of any payment by way of interest, 
salaiy, commission or remuneration made bj a firm to any partner of the 
firm, or 

(<r) any allowance in respect of a payment to a provident or other 
fund established for the benefit of empli^ees unless the employer has made 
effective arrangements to secure that tax shall be deducted at source froin 
any payments made from the fund which are taxable under the head 
'Sabnes , 

(5) In sub section (2), ‘paid means actually paid or incurred 

ing to the method of accounting upon the basis of which the profits 
are computed under this section, 'plant’ includes vehicles, book's 
apparatus and surgical equipment purchased for the purposes of the 0 “*' ■* 

profession or vocation, and 'written down value’ means— 
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(a) in ihe case of assets acquired m the pre\ious )ear, the actual 
cost to the assessee, 

(b) in the case of assets acquired before the prevnous year the 
actual cost to the assessee less all dcprcaation actially allow ed (o him under 
this Act, or any Act repealed thereby, or under executive orders issued when 
the Indian Income-tax Act, 18S6 was in force 

Provided that m the ca«e of a building previousl> the property of the 
assessee and brought into use for the purposes of the business, profession 
or vocation after the 28th day of rehniaty, 1946, wnlten down value’ 
means the actual cost to the assessee reduced by an amount equal to the 
depreciation calculated at tlie rate in force on that date that would have been 
allowable had the buiUling been used for the aforesaid purposes since the 
date of its acquisition by the assessee and had the provisions of this Act 
relating to the allowance for depreciation been in forct on and from the date 
of acquisition 

Provided further that where the provisions of the proviso to sub sec 
tion (2) of section 26 are applicable, the actual cost to the assessee referred 
to in clauses (o) and (A) shall be the actual cost to llie per<‘On succeeded m 
the business, profession or vocation 

(6) A trade, professional or similar association performmg specific 
services for its members for reoiuneraiion definitely related to those services 
shall be deemed for the purposes of this section to carry on business m 
respect of those services, and the profits and gams therefrom shall be liable 
to tax accordingly 

(7) Notwithstanding anything to the contrary contained in section 8, 
9, 10, 12 or 18, the profits and gams of any business of insurance and 
the tax payable thereon shall be computed in accordance with the rules 
contained in the Schedule to this Act. 

11 Omitted in 1939 

12 (1) The tax shaQ be payable by an assessee under the head 

Oth«T aoutc«s Tneome from other sources’ in respect of m 

Come profits and gams of every kind which may 
be included in his total income (if not included under any of the preceding 
heads) 

(2) Such income, profits and gams shall be computed after making 
allowance for any expenditure (not being m the nature of capital expeni 
ture) incurred solely for the purpose of making or eammg such income, 
profits or gams, pronded that no allowance shall be made on account of— 
(o) any personal expenses of the assessee, or 
(6) any interest chargeable under this Act which is payable with 
out British India not being interest on a loan issued for public subscription 
before the 1st day of Apnl IWS, or not being interest on which tax has 
been paid or from which tax los been deducted under section 18, or 

(c) any payment which is chargeable under the head Salanes', 
if it IS payable vviAout British India and the tax has not been paid thereon 
nor deduced therefrom under section 18 

(3) Where an assessee lets on hire machinery, plant or furmturc 
belonging to hun he shall be entitled to allowances in accordance with the 
provisions of clauses («/), (*»), (w) and (t-ii) of sub section (2) of 
section 10 
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(4) Where an assessee lets on hire machmeij, plant or furniture 
belonging lo him and also buildn^ and the lettmg of the buildings is 
inseparable from the letting of the said machinery, plant or furmture, he 
shall be entitled to allowances m accordance with the provisions of 
clauses (iv), (v), (vt) and (tn) of sub section (2) of section 10 in respect 
of such buildings 


12 A Where a managing r^ent of a company is liable under an agree¬ 

ment made for adequate consideration to share 
Agency com managing agcniy commission with a third party 
”’***‘°" or parties the said agent and the said party or 

parties shall file a declaration showing the proportion in which such com 
mission IS shared between them, and on proof to the satisfaction of the 
Income-tax Officer of the facts contained m such decbration such agent 
and each such party shall be chargeable only on the share to which such 
agent or partj is entitled under the agreement. 

13 Income, profits and gams shall be computed for the purposes of 

sections 10 and 12 m accordance with the method 
Method of accounting of accounting regularly employed by the 
assessee 


Provided that if no method of accoimling has been regularly cm 
ployed, or if the method employed is such that, in the opinion of Die Income 
tax Officer the income, profits and gams cannot properlj be deduced 
therefrom, then the computation shall be made upon such basis and m such 
manner as the Income-tax Officer may determine. 

14 (1) The tax «hall not be payable by an assessee m respect of 

su"' svhich he receives as a member of a 
nature ** ^ Hindu undivided family, where such income 

has been paid out of the income of the 

family 


(2) The tax shall not be payable by an assessee— 

(o) if a partner of an unregistered firm in respect of any portion 
of his share m the profits and gams of the firm computed in the manner 
laid dmvn in clause (h) of sub section (1) of section 16 on which the tax 
has already been paid by the firm, or 

(h) if a member of an association of persons other than a Hindu 
undivided family, a company or a firm, m respect of any portion of the 
amount which he is entitled lo receive from the assoaation on which the 
tax has already been paid by the association, or 

(c) in respect of any income profits or gams accruing or ansing 
to him vvithin an Indian State unless such income, profits or gams are 
received or deemed fo be received hi Or are brought into British India in 
the previous year by or on behalf of the assessee, or are assessable under 
-section 42 

IS (1) The tax *hall not be payable ra respect of any sums paid by an 

assesses lo effect an insurance on the life of the 
Exemption in the esse ol assessee or on the life of a wife or husband of 
life insurances assessee or in respect of a contract for a d^ 

lerred annuity on the life of the assessee or on the life of a wife or bush““ 
<if the assessee or as a contributitm to any Provident Fund to which the 
Provident Funds Act, 1925, applies ,. 

(2) Where the assessee is a Hindu undivided famllj, ^ 
be exempted under sub-section (1) any sums paid to effect an insur^o 
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the life of anj male member of the faiml) or of the wife of an> such 
member 

(2 A) Nothing m sub-section (1) or sub-section (2) shall applj 
to so much of any pretntum or other payment made on a policy other than 
a contract for a deferred anmnty as is m excess of ten per cent of the 
actual capital sum assured and in calculating any such capital sum no 
account shall be taken of the lahie of any premiums agreed to be returned 
or of any benefit b\ w-ay of bonus or othemise uhich is to be or may be 
receded either before or after death either by the person pajnng the 
premium or by am other perscai and which is not the sum actually assured 

(3) The aggregate of any sums exempted under this section shall 
not t<4:ether with any sums exeanplcd under the second proviso to sub 
section (1) of section 7 and anv sums exempted under sub-section (I) 
of section 58 F exceed in the case of an individual one sixth of the total 
income of the assessee or six thousand rupees uhichever is less and In 
the case of a Hindu undivided family, one-sixth of the total income of the 
assessee or tuelve thousand rupees whichei'er is less 


15 A The tax shall not be payable by an assessee in respect of such 
portion if any of the earned income included 
Exemption ol portion o! m his total income as is directed by the annual 
earned income Central Legislature fixing the rate 

or rates of tax for any year to be deducted m malang an assessment for 
that year, and for the purposes of determining the rates at which mcome- 
tax (but not super tax) is payable by the assessee for that year his total 
income shall be deemed to be the total income reduced by the said portion 
0) In computmg ihe toul mcomn of 


an asiessee— 


(o) any sum exempted under the second proviso to sub¬ 
section (1) of section 7 the second and third provisos to section 8 sub 
section (2) of section 14 and section 15 shall be included and any sum 
exempted under section IS A shall al«o be included except for the purpose 
of determining the rates at which mcorae-tax (but not super tax) is payable 
by the assessee to whom the exemption is given 

(J) ^Vhen the assessee is a partner of a firm then whether the 
firm has made a profit or a loss his share (whether a net profit or a 
net loss) ‘hall be taken to be any «ahry interest commission or other 
remuneration payable to him by the firm in respect of the previous year 
increased or decreased respectivdy by his share in the balance of the profit 
or loss of the firm after tlie deduction of any interest salary commission 
Qi* other remuneration payable to any partner in respect of the previous 
year 

Provided that if his share so computed is a loss such lo s may be 
set off or earned forward and «et off in accordance with the provision* of 
section 24 

(c) all income anstng lo any person by virtue of a settlement or 
disposition whether revocable or not and whether effected before or after 
the commencement of the Indian Income-tax (Amendment) Act 1939 from 
asse*s remaining the property of the settlor or disponcr shall be deemed to 
be income of the settlor or disponcr and all income arising to any person 
by virtue of a revocable tmnsfer of assets sliall be defcmed to be income of 
the transferor 
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Pro\nded that for the purposes of this clause a settlement, disposi¬ 
tion or transfer shall be deemed to be revocable if it contains any provision 
for the retransfer directly or indirectl> of the income or assets to the settlor, 
disponer or transferor, or m any way gives the settlor disponer or trans 
feror a right to re assume power directh or indirectlj o\er the income or 
assets 

Provided further that the expression settlement or disposition <hall 
for the purposes of this dau«e include any disposition trust co^nant, 
agreement or arrangement and the expression ‘settlor or disponer m rela 
tion to a settlement or disposition shall include any person b} whom the 
settlement or disposition was made 

Provided further that this clause shall not apply to nny mcome ans 
mg to any person by vartue of a <eillement or disposition irhicb is not 
revocable for a period exceeding six jears or during the lifetime of the 
person and from which income the settlor or disponer deri\es no direct or 
indirect benefit but tint the settlor shall be liable to be assessed on the said 
mcome as and when the power to revoke arises to him 

(2) For the purposes of inclusion in the total income of an asscssee 
any dividend shall be deemed to be income of the previous jear in vvhicli 
It 13 paid credited or distnbuted or deemed to have been paid credited or 
distributed to him and <hall be increased to such amount as would if 
income tax (but not super tax') at the rate applicable to the total income 
of a company for the financial >ear m which the dividend ts paid credited 
or distributed or deemed to have been paid credited or distributed were 
deducted therefrom be equal to the amount of the dividend 

Provided that vrhen an) portion of the profits and gams of the 
company out of which such dividend has been paid, credited or di«tnbuled 
or deemed to have been paid credited or distnbuted was not liable to 
income-tax in the hands of the compan) the increase to be made under this 
section shall be calculated upon on!) such proportion of the dividend as the 
amount of the profits and {^ms of the companv liable to mcome tax bears 
to the total profits and gams of the compam 

(3) Ill computing the total inrome of anv individual for the purpo'^e 
of a«sessment there «hall be included— 


(a) so much of the income of a wife or minor child of such indi 
vtdual as an<es directl) or mdtrecU)— 

(*) from the membership of Uie wife in a firm of which her 
husband is a partner 

(i») froir the admission of the minor to the benefit* of partner 
ihvp uv a finm of wbicJi sucli individtul is a partner 
(tJi) from assets transferred direct!) or indirectly to the wife b) 
the huslnnil otherwise than for adequate consideration 
or in connection with an agreement to live ajiart, or 


(ir) from assets transferred dirccil) or indirectly to the minor 
child not being a mamed daughter, b) such ind 
and otherwise than for adequate consideration and 
(6) so much of the income of an) person or association of 
as arises from aS'Ctv transferred otherwise than for adequate 
to the person or assoaation b\ such individual for the benefit of h-s' 
or a minor child or botlu 
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17 (1) 'Where a person is not resident m British India, and is a 

BntiA sobject as defined m section 17 of the 
Determination of tatpaj British hiatiooahty and Status of Aliens Act 

aWe m certain special cases ^ ^ 0, 

Burma or a native of a Tribal area the tajc, including super tax, payable 
by him or on his behalf on his total inojine shall be an amount bearing to 
the total amount of the tax mcluding super tax which would have been 
paj’able on his total world mccwne had it been his total income the same 
proportion as his total income bears to his total world income, and m the 
case of anj other non resident person the income tax payable b} him or 
on bis behalf on his total income shall be at the maximum rate and the 
super tax payable thereon shall be an amount bearing to the total amount of 
supertax which would have been payable on hts total world income had 
it been his total income the same pit^rlion as his total income bears to hiS 
total world income 

(2) Where there is included in the total income of anj assessee an) 
income (including income from a share m an unregistered firm if assessed 
as such) exempted from tax b) or under the provisions of this Act, the 
income-tax excluding super tax payable by the assessee ‘‘hall be an amount 
beanng to the total amount of the income tax excluding super tax which 
would have been payable on the total income had no part of it been 
exempted the same proportion as the unexempted portion of the total 
income bears to the totd income 

(3) Where there is included in the total income of any assessee 
anj income exempted from tax under clause <c) of subsection (2) of 
section 14 the «uper tax pa) able by the assessee shall be an amount t^nng 
to the total amount of the super tax which would have been payable on 
the total income had no part of it been <o exempted the same proportion 
as the total income less the portion so exempted bears to the total income 

(4) Where any income exempted from tax under clause (c) of 
sub-section (2) of <«cuon 14 which has been taken into account under 
sub-section (2) or sub-section (3) of this section as part of the total income 
of an assessee for the purpose of delennming the income-tax or super tax 
payable by him is m a subsequent year brought into or received in British 
India b) the assc'see and becomes chargeable with tax accordingly, the 
tax including super tax payable by the as«essee on his total income of that 
subsequent year shall be— 

(o) the amount which bears to the total amount of the tax 
including super tax which would have been payable on bis total income as 
reduced by the amount of the income so brought into or received m Bntish 
India had such reduced income been his total income the same proportion 
as his total income bears to such reduced income or 

(b) the amount which bears to the total amount of the lax 
including super tax which would have been payable on the amount of the 
income so brought into or received in Bntish India had sudi income been 
his total income the same proportion as his total income bears to the amount 
of the income so brought into or received m Bntish India whichever is the 
greater 

(5)Where the amount of the total income of any asies^ee is deemed 
to be the total income reiluced under the provisions of section IS A by an 
allowance for earned income the expression total income’ in this section 
^hall, for the purpose of detcnnming the amount of income lax (but not 
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supertax pajable by the assessee, be deemed to refer to his total income 
so reduced 

CHAPTER IV 
DEDvcTiohs AM» Assessment 

18 * » • » * • 

(2) Any person responsible for paying any income chargeable 
P»™ent by drfucto unto the head ‘ Salines shall, at the time of 
source. payment, deduct income tax and super tax on 

the amount payable at a rate representing the 
average of the rates applicable to the estimated total income of the assessee 
•under this head 

Provided that such peiNon maj at the time of making any deduction, 
increase or reduce the amount to be deducted under this sub section for the 
purpose of adjusting any excess or dehaenty arising out of any previous 
deduction or failure to deduct 

(2-A) Notwithstanding- anything hereinbefore contained, for the 
purpose of making the deduction under sub section (2), there shall be 
included m the amount payable any income chargeable under the head 
“Salaries’ which is payable to the assessee out of India by or on behalf of 
the Crown, and the value in rupees of such income shall be calcuhted at 
the prescribed rate of exchange 

(2 B) Any person responsible for paying my income chargeable 
-under the head ‘ Salanes” to a person not resident in British India shall at 
the time of payment deduct mcome>tax at the maximum rate and also super 
tax at the rate or rates applicable to the estimated income of the assessee 
under this head 

(3) The person responsible for paJ^ng any income chargeable under 
the head Interest on securities” shall, unless otherwise prescribed m the 
ease of any security of the Central Government, at the time of payment, 
■deduct income-tax but not super tax on the amount of the interest payable 
at the maximum rate 


Provided that -where the Income tax Officer gives a certificate in 
■wnting (which certificate he shall give m every proper case on the appli- 
cabon of the assessee) that to the l«st of his belief the total income or the 
total world income of a recipient will be less than the minimum liable to 
income-tax or will be liable to a rate of income tax less than the maximum 
rate, the person responsible for paying any income referred to in this sub 
section err in sub-section (2 B), as the case may be, to such recipient shall, 
•until such certificate is cancelled by the Income tax Officer, pay the mcome 
without deduction or deduct the tax at such less rate, as the ca« may be 


(3-A) Any person responsible for paying to a person not resident 
TO British India anj mtettst not being ' Intereiat wi atcuriUes”, or any 
other sum chargeable under the provisions of this Act, shall, at the time of 
payment, unless he is himself liable to pay income tax thereon as an agent, 
deduct income tax at the maximum rate 

Provided that where the person so payable i» a British subject as de¬ 
fined m section 27 of the British Natn^ity and Status of 
1914, or a subject of a State m India or Burma, and the Incoiue-tax 
gives a certificate m wnbng (which certificate he sliall give m 
case on the applicabon of the assessee) ffiat to the best of his beliei tne i ^ 
world income of sucli person will be less than the minimum liable to me ^ 
tax or that his total income will be liable to a rate of mcome-tax le 



76 THE INCOME TAX ACT IS IS 

the maxjmum rate, the person responsible for pa) mg an) income referred 
to m this sub-section shall until such certificate is cancelled by the Income- 
tax Officer, pay the income without deduction or deduct the tax at sudi less 
rate as the case mas be 

Prtmdcd further that nothing in this sub-secUon shall apply (0 an) 
payment made m the course of transactions in respect of which the person 
responsible for making the pajment i« deemed under the first protaso to 
section 43 not to be an agent of the payee 

(3 B) \Vhere the Income tax Officer has reason to behet e that the 
total world income of an) person residing out of British India to whom any 
interest not being Intere t on securities or an\ other sum chargeable 
under this Act is pa)able will in anv )car exceed the maximum amount 
which IS not chargeable vnth super tax under the law for the time betog m 
force he may by order m writing require the person responsible for makmg 
such payments to such person to deduct at the time of payment super tax 
at the rates determined by the Income tax Officer to be applicable to the 
total world income of such person in that year 

(3 C) MTiere the person responsible tor paving any interest not being 
* Interest on securities or any other sum chargeable under this Act to am 
person makes to that person in any tear payments exceeding m the aggre 
gate the maximum amount which is not c^rgcable with supertax under 
the law for the time being in force, the person responsible for making <uch 
payments shall if he has not reason to bebese that ibe recipient is rest 
dent m British India and no order under sub-section (3 B) has been receiv 
ed m respect of such reapient deduct at the lime of payment super tax 
cn the amount by which the total amount of such payments exec^ the 
maximum amount not chargeable with super tax at the rale appbcable to 
such excess 

{3-D) MTiere the Income tax Officer has reason to beliere that any 
person who is a shareholder in a company is resident out of British India 
and that the total world income of «:u^ person will in any year exceed the 
maximum amount which is not chargeable to super tax under the law* fw 
die time being in force he may by order m writing require the principal 
officer of the company to deduct at the time of payment of any dividend 
from the company to the shareholder id that year super tax at such rate 
as the Income tax Officer may determine as bang the rate applicable m 
rc'pcct of the mcome of the <hardioMer m that year 

(3-E) If in anv rear the amount of any dmdend or the aggregate 
amount of any dividends paid to any shareholder by a company increased m 
accordance with the provision'^ of sub-section (2) of section 16 exceeds the 
maximum amount of the total income of a person which is not chargeable 
to super lax under the law for the time bang in force and the pnnapal 
officer of the company has no reason to beliere that the 'hareholder is resi 
dent m British India and no onfer under sub-section (3-D) has been re¬ 
ceived m respect of such shareholder by the pnnajial officer from the Income 
tax Officer, the principal officer shall at the time of payment deduct super 
tax on the amount oi such excess at the rate w hich would be applicable under 
the law for the time bang m force if the amount of such d vidend or divi 
dends increased as aforesaid constituted the w hole total income of the share¬ 
holder 

(4) All sums deducted m accordance with the provisions of this 
section shall for the purpose of emniHiting the mcome of an assessee be 
deemed to be mcome reenved 
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S 18-Al 


(5) Any deduction made in accordance with the provisions of this 
section and any sum by which a dividend has been increased under sub¬ 
section (2) of section 16 shall be treated as a payment of income-tax or 
super lax on behalf of the person from whose income the deduction was 
made, or of the owner of the security or of the shareholder, as the case 
may be, and credit shall be given to him therefor in the assessment, if an}, 
made for the following year under this Act 

Provided that if such person or such owner obtains, m accordance 
with the provisions of this Act a refund of any portion of the tax so 
deducted, no credit shall be given for the amount of such refund 

Provided further that where such person or owner is a person whose 
income is included under the provisions of clause (c) of subsection (1) 
or sub section (3) of section 16 section 44-D or section 44-E in the total 
income of another person such other person shall be deemed to be the person 
or owner on whose behalf payment has been made and to whom credit shall 
be given in the assessment for the following year 

(6) All sums deducted in accordance with the provisions of this 
section shall be paid within the prescribed time by tlie person making the 
deduction to the credit of the Central Government or as the Central Board 
of Revenue directs 


(7) If any such person does not deduct or after deducting fails to 
pay the tax as required by or under this section he and in the cases speci¬ 
fied in sub sections (3 D) and (3*E) the company of which he is the pnn 
'Cipal officer shall, without prejudice to any other consequences which he or 
It may incur, be deemed to be an assessee m default in respect of the tax 

Provided that the Income tax Officer shall not make a direction under 
sub section (1) of section 46 for the recovery of any penalty from such 
person unless satisfied that such person has wilfully failed to deduct and 
pay the tax 

(8) The power to levy by deduction under this section shall be with 
■out prejudice to any other mMC of recovery 

(9) EvCiy person deducting income lax or super tax in accordance 
with the provisions of sub-section (3), (3 A), (3 B), (3C), (3D) or 
(3 E) shall at the time of payment of the sum from which tax has been 
■deducted furnish to the person to whom such payment is made a certificate 
to the effect that income tax or super lax has been deducted and specify¬ 
ing the amount so deducted, the rate at vihich the tax has been deducted 
and such other particulars as may be prescribed 

18-A (1) (o) In the case of Income m respect of which provision is 

not made under section 18 for deduction of in 
Advance paymetu of tax come-tax at the tune of payment, the Income^ 
tax Officer maj, on or after tne fst traj or 
April m anj financial year, by order in writing require m 
assessee to pay quarterly to the credit of the Central Government on the 
15th day of June, 15th day of September, ISth tlay of December, and i3tn 
-day of March m that year respective!), an amount equal to one-quarter 
of the income-tax and super tax payable on so much of such *. 

included m his total income of the latest previous vear m respect ot 
Tie has been assessed, if that total income weeded six 
Such income tax and super tax shall be calculated at the ratw m 
the financial jear in ivhich he h requited to pay the '"f• ,1" 

the total amount of incomc-ta* and supe^ to ™lot 

income the <ame proportion as the amonm of such inclusions near. 
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total income or, m cases where under the provisions of sub-section (1) of 
section 17 both income tax and super tax or super tax are chargeable with 
reference to the total world income, *5hal\ bear to the total amount of income- 
tax and super tax which would have been ps>"able on his ^otal world income 
of the said previous }fiar had it been his total income the same proportion 
as the amount of such inclusions bears to his total world income 

Provided that, where the previous year of the asse'see in respect of 
any source of income ends after the 31st d3> of December and before the 
da> of April, the order tn writing issued bv the Income-tax Officer 
requmng the paj-ment of income-tax and super tax on that source of income 
shall substitute for the four quartcrlv pavments herembefore speafied, three 
paj-ments of equal amounts to be made on the 15th daj of September, 
the ISth day of December and ISth da> of March respectively 

Provided further that if the assessee is a partner of a registered 
firm and an assessment of the firm has been completed for a previous year 
later than that for which the a«scssees last assessment has been completed, 
his share in the profits of the firm shall, fox the purposes of this sub-sec 
tion, be included m his total income on the basis of the latest assessment 
of the firm 

Provided further that, if after the making of an order bj the Income- 
tax Officer and before the l5lh dav of Pebniary of the financial ) ear an 
assessment of the assessee or of the registered finn of wlacb he is a part 
ner is completed in respect of a previous >car bter than that referred 
to in the order of the Income tax Officer, the Income tax Officer niaj make 
an amended order requiring the assessee to pay in one instalment on the 
specified date, or in equal instalments on the specified dates if more than 
one, falling after the /late of the amended order the tax computed on the 
revised basis as reduced by the amount, if any paid m accordance with 
the onginal order but if the amount already paid exceeds the lax deler- 
iTuned on the revised basis, the excess shall be refunded 

(1) If the notice of demand issoed under section 29 in pursuance of 
the order under clause (o) of this sub-^ection is served after any of the 
dates on which the instalments specified therein are payable the tax shall 
be payable in equal mslalnienls on each of such of those dates as fall after 
the date of the service of the notice of demand or m one sum on the 15th 
day of March if the notice is served after the ISth of December 

(2) If any assessee who is required to pay tax by an order under 
sub-section (1) estimates at any time before the last instalment is due that 
the part of his income to which that sub-seclion applies for the penod which 
would be the previous year for an assessment for the year next following 
vv less than, the iwcoine on. whith. he »a TOijjiied. to pas taav. vwwidiiwgV, 
wishes to piy an amount less than the amount which he ts so required to 
pay, be may send to the Income-tax Officer an e«timate of the tax payable 
by him calculated m the manner laid down in sub-section (1) on th« part 
of his income for such penod and shall pay such amount as accords vnth 
his estimate in equal instalments pn such of the dates specified in «ub-«ee' 
Hon (1) (o) as have not expired or in one «umif only the last of sucli dates 
has not expired 

Provid«l that the assessee may send a rensed estimate of the lax 
payable by him beiorc anv one of the dates specified m mb-scction (1) (a) 
and adjust any excels or dcficicaia in respect of any instalment already paid 
m a subsequent ins'alment or in subsequent instalments. 
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.person who has not hitherto been assessed shall, before the 
15th day of March, m each financial year, if his total income of the period 
which would be the previous >ear for an assessment for the financial year 
next following is likel} to exceed six thousand rupees, send to the Inc«nne- 
tax Officer an estimate of the tax payable by him on tlut part of his income 
to which the provisions of section 18 do not apply of the said previous year 
calculated in the manner laid down m «ub section (1), and shall pay the 
amount, on such of the dates specified in that sub section as have not ex¬ 
pired by instalments which ma\ be revised according to the proviso to sub¬ 
section (2) 

(4) Where part of the income to ivhich subsection (1), (2) or 
(3) applies consists of any mcome of the nature of commission which is 
receivable periodically and is not received or adjusted by the payer in the 
assessee’s account before anv of tlie quarterly instalments of tax become due, 
he may defer payment of tax on that part of his income to the ^te on 
which such income wuuld be normally received or adjusted and if he does 
so he shall communicate to the Income tax Officer the date to w hich such 
payment is deferred 

Provided that, if the lax of which the payment is deferred is not paid 
wthin fifteen days of the date on which such income or part thereof is 
received or adjusted by the payer m the assessee’s account, the tax shall be 
payable with six per cent simple interest per annum from the date of such 
receipt or adjustment to the date of payment of the tax. 

(5) The Central Government shall pay on any amount paid under 
this section simple interest at two per cent per annum from the date of 
payment to the date of the assessment (hereinafter called the 'regular as¬ 
sessment’) made under section 23 of the mcome, profits and gains of the 
previous year for an assessment for the year next following the year m 
which the amount was payable 

Provided that on any portion of such amoimt which is refunded under 
the foregoing provisions of this section interest shall be payable only up to 
the date no which the refund ivas made 


(6) Where in any year an assessee has paid tax under sub-se»tion 
(2) or sub section (3) on the basis of his own estimate, and the tax so 
paid is less than eighty per cent of the tax determined on the basis of the 
regular assessment, so far as such tax relates to income to which the 
provisions of section 18 do not apply and so far as it is not due to variations 
m the rates of tax made by the Finance Act enacted for the year for which 
the regular assessment is made, simple interest at the rate of six per cent 
per annum from the 1st day of January in the financial year in which the 
tax was paid up to the date of the said regular assessment shall be payable 
by tfie assessee upon the anararrf £5 mVot &Ve siy psi-d f.Wr cf Ahe 
said eighty per cent. 

Provided that, where, as a result of an appeal under section 31 or 
section 33 or of a revision under section 33 A or of a reference 
Court under section 66, the amount oji which interest was payable unOe 
^ub-section has b«n radaced Ihc mttnat shall ba reduerf «corf.ngl« 
Md fcoSess .ntarast pa.d, ,f an}, shall ha rafundad logalhar %v.th tha 
amount of income-tax that is refundable 


Provided further that, where a busmcas profession or 
newly set up and is assessable on the income, profits and gams of ns 
previous year in the financial vear following that m which if >s 
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interest pa>’aWe shall be oimputed from the I't da> of April of the said 
financial year 

(7) Where on making the regular assessment the Income tax Ofiicer 
finds that any assesses has — 

(o) under sub- cction (2) or sub section (3) underestimated the 
tax payable by him and thereby rt^Iuced the amount payable m any of the 
first three instalments or 

(fi) under sub section (4) wrongly deferred the payment of lax 
on a part of his income 

he may direct that the assessee shall pay simple interest at six per cent pet 
annum m the case referred to m clause (a) for the period during which 
the payment was deficient on the difference between the amount paid m 
each such instalment and the amount which should have been paid having re¬ 
gard to the aggregate tax actually paid under this ‘section during the year, 
and in the case referred to in clause (6) for the period during which the 
payment of tax was wrongly deferred on the amount which the payment 
was «o deferred 

ProMded that for the purposes of this sub secUoti any instalment due 
before the expiry of six months from the commencement of the previous 
year in respect of v/hich it is to be paid shall be deemed to have become due 
fifteen days after the expiry of the said six months 

(8) Where on making the r^ular assessment the Income-tax 
Officer finds that no payment of tax has been made in accordance with the 
foregoing provisions this section interest calculated in the manner laid 
down m sub-section (6) shall be added to the tax as determined on the 
basis of the regular a«sessment 

(9) If the Income-tax Officer in the course of my proceedings m 
connection with the regular assessment is satisfied that any as«essee — 

(o) has furnished under sub-seclion (2) or sub section (3) esti 
mates of the tax payable by him which he knew or had reason to believe 
to be untrue ot 

* (h) has without rea«onabIe cause failed to comply with the provi 
sions of sub section (3) the.assessce slall be deemed m the case refer 
red to in clause (a) to have deliberately furnished inaccurate particulars of 
his income and m the case referred to in clause (b) to have failed to fur 
nish the return of his total income and the provisions of section 28 so far 
as may be shall apply accordingly 

Provided that the amount of penally leviable shall in the case refer 
red to m clause (a) be a sum not exceeding one and a half times the amount 
by which the tax actually paid during the year under the provisions of this 
section falls short of the tax that should have been paid by the assessee 
under sub section (1) or eighty per cent of the tax determined on the basis 
of the regular assessment as modified m the manner provided m sub-secUoo 
(6) whichever is the less and in the ca e referred to m clause (6) one- 
nnd a half times the said eighty per cent 

(JO) (o) If any assessee does not pay on. the specified dates any 
instalment of tax that he is required to pay under «ub-section (1) and does 
not before the dateonv\hich any such instalment as is not paid becomes due 
-end under sub-sCction (2) an estimate or a revised estimate of the tax pay 
able by him lie shall be deemed to be an asse'isee in default in respect of 
such instalment or instalments 
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(b) If any assesses has sent under sub-»ection (2) or sub section 
(3) an estimate or a revised e«ttinate of the tax payable by him, but does 
not pay any instalment m accordance therewith on the dale or dates specified 
in sub-section (1), he shall be deemed to be an assesses m default in res- 
•pect of such instalment or mstafanenfs 

Provided that the assessee shall not under clause (o) or (ft), be 
deemed to he in defaah in respect oi any amount of which the payment 
IS deferred under sub section (4) until after the date communicated by him 
to the Income tax Officer under that sub section 

(11) Any sum other than a penalty or interest paid by or recovered 
from an assessee in pursuance of the provisions of this section shall be 
treated as a payment of tax >n respect of the income of the penod which 
would be the previous year for an assessment for the financial year next 
following the year m which it was payable, and credit therefor shall be 
-given to the assessee in the regular assessment 


19 In the case of income in respect of which provision is not made 

Pairarat m olhtr casts 'a* « 

the time of payTnent, and m any case where 
income tax has not been deducted in accordance wnth the provisions of sec 
tion 18, income tax shall be payable by the assessee direct 

19- A The principal officer of eve^ company shall, on or before the 

e , , 15th day of Tune in each year furnish to the 

re|s dmJc'Idr" P™ cnbej officer a return m ibe presenbed fonn 
and venned in the prescribed manner of the 
names and of the addresses as entered in the register of shareholders mam 
tamed by the compatw, of the shareholders to whom a dividend or aggre« 
gate dividends exceeding such amount as may be prescribed in this behalf 
has or have been distributed durmg the preceding year and of the amount 
so distributed to each such shardiolder 

20 The principal officer of every company shall, at the time of dis 

tnbution of dividends, furnish to every per«on 
Certifi«te by company to receiving a dividend a certificate to the effect 
receivinff di\i company has paid or will pay income 

tax on the profits which are being distnbuteil 
-and speafymg such other particulars as may be presenbed 

20- A The person responsible for pay mg any interest not being interest 

_ , , , _ on secunties shall, on or before the fifteenth 

S5i?dSS’'i'Sl™' " o’ J™'each year, futuisb to the presenb 

ed officer a return in the presenbed form an<l 
-vewfied wv mawwet«{ llw wamci and a.ddre««s of all persons 

10 whom dunng the previous financial year he has paid interest or aggre¬ 
gate interest exceeding such amount not being less than four hundred rupees 
as may be presenbed in this behalf, together with the amount paid to each 
such person 

21 The prescribed person in the case of every Government office and 

the principal officer or the presenbed per-on m 
Annual retnm of even local airthonly, company or 

■Other public body or association, and every pnvate emplover 
and, within thirty chys from the 31st day of Afarch m each yxar 
cause to be delivered to the Jnqotne lax Officer m the presenbed 
venfied m the prc'cnbed manner, a return in wntmg showing— 

1—11 
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(o) the name and, so faras it IS known, the address, of e\cr) person 
who was xcccmng on the said 31st day of March, or has received or to 
whom w-as due during the >car ending on tliat date, from the authontj, 
comnariA body, association or private cmplOTcr, as the case may be, any 
mcome durgcable under the head “Salaries of such amount as maj be 
prescribed, . , t u 

(&) the amount of the income so received or so due by each suen 
person, and the lime or times at which U«. same was paid or due, as the 
case may be, 

(c) the amount deducted in respect of income tax and super-tax from 
the income of each such pct-ion 


22 (1) Tlic Income tax Officer shall, on or before the Isl daj of 

_ . Mav m each year, give notice by publication m 

Return of income press and by pubheatton in the prescribed 

manner, requiring eiery person whose total income during the previous 
jear exceeded the nnximum amount which is not chargeable to income-tax 
to furnish within such period not being less tlian sixty days as may be 
specified in the notice a return m the prescribed form and verified m the 
prescribed manner, setting forth (along with such other particulars as roaj 
be required by the notice) his total income and tot'll world income during 
that year 

Provided tliat the Income tax Olllcer may in his discretion extend 
the date for the delivery of the return m (he case of any person or class of 
persons 


(2) In the ease of any person whose total income is in the Iflcome- 
tax Officer s opinion, of such an amount as to render such person liable to 
income tax, the Income tax Officer mav serve a notice upon him requiring 
him to furnish, withm such period not being less Unn thirty days, as may 
be specified in the notice, a return in the prescribed form and verified m 
the prescribed manner selling forth (along with sucli other particulars as 
may be provided for m the notice) his total income and total vvOTld income 
dunng the previous year 

Provided that the Income lax Ofiiccr may lo his discretion extend 
the date for the delivery of the return 

(3) If any person has not furnished a return within the time .allow¬ 
ed by or under sub section (1) or sub section (2), or liavmg furnished a 
return under either of those sub-sections discovers any omission or wrong 
statement therein he may furnish a return or a revised return as the case 
may be at any time before the assessment is made 


(4) Tlie Income tax Officer may serve on any person who has made 
a return under sub-section (1) or upon whom a notice has been served 
under sub section (2) a notice requiring him, on a dale to be therein speci¬ 
fied to produce, or cause to be produced, such accounts or documents as 
the Income-tax Officer may require 


Provided that the Income-tax Officer shall not require the produc¬ 
tion of any accounts relating to a period more than three years prior to the 
previous year 

(5) The prescribed form of the returns referred to in lub-sectioiis 
(1) and (2) Shall in tlie case of an assessee engaged in any business, pro¬ 
fession or vocation, require him to fumi^ particulars of the location and 
st^e of the principal place wbemn he tames on the business, profession 
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or vocation and of any branches thereof, the names and addresses of his 
partners, if any, m such business, profession or vocation and the extent of 
the share of the assesses and the slrares of all such partners m the profits of 
the business, profession or vocation and any branches thereof 

23 (1) If the Income tax Officer is satisfied without requirmg the 

r'"”" >I»/ssessee or the product,on by 

him of any evidence that a return made tmder 
section 22 is correct and complete, he shall assess the total income of the 
assessee, and shall determine the sum payaUe by him on the ba«is of such 
return 

(2) If the Income-tax Officer is not satisfied without requiring the 
presence of the person who made the return or the production of evidence 
that a return made under section 22 is correct and complete, he shall serve 
on such person a notice requiring him, on a date to be therem specified, 
either to attend at the Income-tax Officer’s office or to produce, or to cause 
to be there produced, any evidence on which such person may rely in sup¬ 
port of the return 

(3) On the day specified in the notice issued under sub section (2), 
or as soon afterwards as may be, the Income-tax Officer, after hearing such 
evidence as such person may produce and such other evidence as the Income 
tax Officer may require, on specified points, shall, b> an order m writing, 
assess the total income of the assessee. and determine the sum payable by 
him on the basis of such assessment 

(4) If any person fails to make the return required by any notice 
given under sub section (2) of section 22 and has not made a return or 
a revised return under sub-section (3) of the same section, or fails to com¬ 
ply with all the terms of a notice issued under sub section (4) of the same 
section or, having made a return, fails to comply with all the terms of a 
notice issued under sub section (21 of this section, the Income-tax Officer 
shall make the assessment to the best of his judgment and determine the 
sum payable by the assessee on the basis of su^ assessment and m the case 
of a firm, may refuse to register it or maj cancel its registration if it is 
already registered 

Provided that the registration of a firm shall not be cancelled until 
fourteen days have elapsed from the issue of a notice by the Income tax 
Officer to the firm intimating his intention to cancel its registration 

(5) Notwithstanding anything contamed m the foregoing sub sec¬ 
tions, when the assessee is a firm and the total income of the firm has been 
assessed under sub section (1), sub-section (3) or sub section (4), as the 
case may be,— 

(o) m the case of a registered firm, the sum payable by the firm 
Itself shall not be determined but the total income of eati partner of the 
firm, including therein his share of its income, profits and gams of the pre¬ 
vious year, shall be assessed and the sum payable by him on the basis of 
such assessment shall be determined 

Provided that if such share of any partner is a loss it shall be set off 
against his other income or carried forward and set off in accordance wiUi 
the provisions of section 24 

Provided further that when any of such partners is a person 
resident in Bntish India, his share of the income, profits and if 

firm shall be assessed on the firm at the rates which would be aPP , 
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It ^^cre as<e5scd on him personally and the sum so determined as payable 
shiU be paid b> the firm and 

(i>) m the case of an unr^stered firm the Income tax Officer 
may instead of determining the sum p^able bj the firm itself proceed m 
llw manner laid dorni m clau«e (a) as applicable to a registered firm if, 
in hts opinion the aggregate amount of the tax including super tax if any, 
payable by the partners under such procedure would be greater than the 
-igpregite amount which would be payalde b\ the firm and the partners 
indmdually if the firm wtre asscsseil as an unregistered firm 

(6) WTicncver the Income-tax Officer makes a determination in ac 
<ordance with the provisions of sub-section (S) he shall notify to the firm 
hy an order m writing the amount of the total income on which the detcf* 
mination has been based and the apportionment thereof between the several 
partners 

23 A (1) Where the Income tax Officer is satisfied that m respect 
of any previous vear the profits and gams dis 
Vomr to avsfss tnbutcd as dividends by any company up to the 

■«rapanwr" ° ****** month after Its accounts for 

that previous year arc laid before the company 
m general meeting arc less than sixty per cent of the assessable income of 
the company of that previous year as reduced by the amount of mcomc'tax 
and supertax payable by the companv m respect thereof he shall unle*s 
he is satisfied that having regard to losses incurred by the company lo ear 
iier years or to the smallness of the profit made the payment of a dividend 
or a larger dividend than that declared would be unreasonable make with 
the previous approval of the Inspecting Assistant Commissioner an order 
m writing that the undistributed portion of the assessable income of the 
company of that prevnous year as computed for income-tax purposes and 
reduced by the amount of income tax and super tax payable by the companv 
in reflect thereof shall be deemed to have been distributed as dividends 
nmongst the shareholders as at the dale of the general meeting aforesaid 
and thereupon the proportionate share thereof of each shareholder shall be 
included m the total income of such shareholder for the purpose of assess ng 
his total income 

Provided that when the reserves representing accumulations of pas* 
profits wh ch have not been the subject of an order under this sub-section 
exceed the paid up capital of the company together with any loan capital 
which IS the property of the shareholders or the nctual cost of the fixed 
assets of the company wh chever of these is greater this section shall apply 
as if instead of the words sixty per cent of the assessable income the 
words one hundred per cent of the assessable income were substituted 

Provided further that no order under this sub-section shall be made 
where the company has d stnbuted not less than fifty five per cent, of the 
assessable income of the company as reduced by the amount of income tax 
and super tax payable by the company in respect thereof unless the com 
pany on receipt of a notice from the Income-tax Officer that he presses 
to make such an order fails to make within three months of the receipt 
of such notice a further distnbutioa of its profits and gams so that the 
total distribution made is not less than sixty per cent of the assessable 
income of the company of the previoas year concerned as reduced by the 
amount of income tax and super tax payable by the company in respect 
thereof 
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Provided further that this sob section shall not apply to anj company 
m nhich the public are substantially interested or to a sub^idiar) company 
of such a companj if the nhole of the share capital of such «ubsidiary 
company is held by the parent company or by the nominees thereof 

Explanaltor —For the purpose of this sub section —a companj 
shall be deemed to be a compan\ m which the public are substantial!) inte¬ 
rested if shares of the compan) (not bcinff shares entitled to a fixed rate of 
dividend whether isith or wthout a further nght to participate m profits) 
carrying not less than twentj five per cent of the voting power ha^e been 
allotted unconditional!) to or acquired unconditionally b) and are at the 
end of the previous year benefiaally held b) the public (not including a 
company to which the pronsions of this sub section apply) and if an\ «uch 
sliares ha^e in the course of such previous year been the subject of dealings 
in an) stock exchange in British India or are in fact freely transferable b\ 
the holders to other members of the public 

(2) The Inspecting Assistant Commissioner shall not give his 
appTo\'aI to m) order proposed to be passed b) the Income tax Officer under 
this section until he has given the companj concerned an opportunitv of 
being heard 

(3) • .... 

(«) Where the proportionate share of an) member of a company 
in the undistnbuted profits and gains of the companj has 
been included m his total income under the provisions of 
sub-«ection (1) the lax payable m respect thereof shall be 
recoverable from the company if it cannot be recovered from 
such member 

(in) Where tax is recoverable from a company under this sub¬ 
section a notice of demand shall be served upon it in the 
presenbed form showing the sum so payable and such com 
panv shall be deemed to be the assessee m respect of such 
sum for the purposes of Chapter VI 

(4) AVhere tax has been paid m respect of an) undistnbuted profits 
and gams of a company under this section and such profits and gams are 
subsequently distnbuted in any year the proportionate share therein of any 
member of the company «haH be excluded in computing his total income of 
that year 

(5) When a company is a diareholder deemed under sub-section (IJ 
to have received a dividend the amount of the dividend thus deemed to have 
been paid to it shall be deemed to be part of its total income for the purpose 
also of the application of that sub-seclion to distributions of profits by 
that company 


24 (1) WHiere any assessee sustains a loss of profits or gams m an) 

year under any of the heads mentioned m 

Set-off of loss m com <ect on 6 he shall be entitled to have the amoimt 

pul ng aggregate income j,f get-off against his income profits or 


gams under any other head in that year 

Provided that where the loss sustamed is a loss of or 

wh ch would but for the loss have accrued or ansen withm an ^ 

and would under the provisions of clause (c) of 
section 14 have been exempted from tax «ncli loss shall not be «cl o” ^ 
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against profits or gams accrmng or ansing \vithm an Indian State and 
exempt from tax under the said provisions 

Provided further that where the assessee is an unregistered firm 
which has not been assessed under the provisions of clause (h) of sub¬ 
section (5) of section 23 in the manner applicable to a registered firm, any 
such loss shall be set off only against the income, profits and gams of the 
firm and not against the income, profits and gams of any of the partners of 
the firm, and where the a*scssee is a registered firm, any loss which cannot 
be set off against other income, profits and gams of the firm shall be 
apportioned between the partners of the fiiw and they alone shall be entitled 
to have the amount of the loss set off under this section 

(2) \Vhere any assessee sustains a losS of profits or gams m any 
vear, being a previous year not earlier than the previous year for the assess 
ment for the year ending on the 31st day of March under the head 

'Profits and gams of busines« profession or vocation’, and the loss cannot 
be wholly set off under sub section (I), the portion not so set off shall be 
earned fonvard to the following year and set off against the profits and 
gams, if anj of the asses«ee from the <ame business, profession or location 
for that year and if it cannot be wholly so set off, the amount of loss not so 
set off shall be earned forward to the following year, and so on, but no loss 
sirtli be «o earned foni-ard for more than six > ears and a loss arising w 
the previous years for the assessment for the vears ending on the 31st day 
of March, 1940, the 3l$t day of March, 1941, the 31st day of March, 
1942 the ilst day of March, 1943 and the 31st day of March, 1944, respec¬ 
tively 8^11 be earned fonvard only for one, two, three, four and five years, 
lespectnely 

Provided that—- 

(.a) Where the loss surtamed is a loss of profits and gams of a 
business, profession or vocation to which the first proviso to sub section (1) 
IS applicsdale, and the profits and gams of that business profession or vocation 
are, under the provisions of clause (c) of section (2) of section (14) 
exempt from tax such loss shall not be set off except against profits and 
gains accruing or arising m an Indian Stale from the same business, profes¬ 
sion, or vocation and exempt from tax under the said provisions, 

(b) where depreciation allowance is, under clause (b) of the 
proviso to clause (vi) of sub-section (2) of section 10, also to ^ earned 
forward, effect shall first be given to the provisions of this sub-section, 

(c) nothmg herein contained shall entitle any assessee, being a 
registered firm, to have earned forward and set off any loss which has 
apportioned between the jartners, under the proviso to sub section (1), or 
entitle any assessee, being a partner in an unregistered firm which has not 
been assessed under the provisions of clause (b) of sub-section (5) of 
section 23 in the manner apjjicable to a registered firm to have earned 
fonvard and set off against his own mcome any loss sustained by the firm, 

(d) where an unregistered firm is assessed as a registered firm 
under clause (b) of sub section (S) of section 23, during any year, its losses 
shall alro be earned forward and set off under this section as if it were a 
registered firm, 

(e) where a change has otxurrcd m the constitution of a firm, 
■nothing m Ais section shall be deemed to entitle the firm to have set off so 
much of the loss proportionate to tfie share of a retired or deceased partner 
computed in accordance with the provisions of clause (b) of sub-section (1) 
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of section 16 as exceeds his sliare of profits, if any, of the previous >ear m 
the firm, or to entitle any partner to the benefit of any portion of the said 
loss which IS not apportionable to bimtnider the said clause (&), and where 
awf person carrying on any bnsincss, profession or vocation has been 
succeeded m such capaaty by another person othenv^se than by inheritance, 
nothing m this section shall be deemed to entitle any person other than the 
per«on meumng the loss to have it set off against his income, profits or gams 
(3) When, in the course of the assessment of the total income of 
any assessec, it is estabhshed that a loss of profits or gams has taken place 
which he is entitled to have set off tinder the provision-! of this section the 
Income-tax Officer shall notify to the assessee bj order m wntmg the 
amount of the loss as computed by him for the purposes of this section 


24-A. (1) When it appears to the Income tax Officer that anv person 

tna} leave Bntish India dunng the current 
“Bnt,S financ,aljear,orshortIj afler,ts e:ip.ry and fat 
he has no present intention of returning the 
Income lax Officer may proceed to as«ess him on 
his total income of the period from the expiry of the last previous jear of 
which the income has been assessed in his hands to the probable date of hjs 
departure from Bntish India or where he has not been previously assessed 
on his total income of the penod up to the probable date of his departure 
from Bntish India The assessment shall be made on the toul income of 
each completed previous year included in such penod at the rate at which 
such income would have been chafed had it been full) as essed and as 
respects the penod from the expiry of the last of such completed previous 
years to the probable date of departure the Income-tax Officer shall estimate 
the total income of such person dunng such penod and assess it at the rate 
in force for the financial year m which such assessment is made 


Provided that nothmg herein contained shall authonse an Income-tax 
Officer to assess any income, profits or gains vsbich have escaped assessment 
or have been under assessed or have been assessed at too low a rate or have 
been the subject of excessive relief under this Act but m re«pect of which 
he IS debarr^ from issuing a notice under section 34 


(2) For the purpose of making an assessment under sub section (1), 
the Income-tax Officer maj serve a notice upon such person requmng him 
to furnish, withm such lime not being less than seven dajs as ma) be 
specified in the notice a return m the same form and venfied m the «ame 
manner as a return under sub-section (2) of section 22 setting forth (along 
With such other particnlars as may be provided for m the notice) his total 
mcome for each of the completed previous years compnsed m the relevant 
penod referred to in the first sentence of sub section (1) and his estimated 
total income /or the penod from the expiry of the last such completed 
previous year to the probable date of his departure, and the provisions of 
this Act shall, so far as may be appi) as if the notice were a notice issued 
under sub-section (2) of section 22 


24-B (1) Where a person dies, hi> executor, administrator or other 

legal representative shall be liable to pay ° 
Tar of deceased person thg estate of the deceased person to the ext<m 
payatle by represenlative ,5 ca^We of mceUng 

charge the tax assessed as payable such person, or an) tax which w® 
have been payable by him under this Act if he had not died. 



(2) Where a per«;on dies before the publication of the notxe referred 
to in sub-section (1) of set.tion 22 or before he n ser\ed ^\lth a notice under 
sub section (2) of section 22 or secUon 34. as tlie case maj be, his executor,, 
administrator or other legal representative shall, on the serving of the 
notice under sub-section (2) of section 22 or under section 34, as the case 
ma\ be, comply therewith, and the Income-tax Officer maj proceed to assess 
the total income of the deceased person as if such executor, administrator or 
other legal representative were the assessee 

(3) IVliere a person dies without Iiaving furnished a return which 
he has been required to furnish under the provisions of section 22, or having 
furnished a return which the Income tax Officer has reason to believe to be- 
incorrect or incomplete the Income tax Officer may make an assessment of 
the total income of such person and determine the tax payable by him on the 
ba«ts of such assessment and for this purpose may by the issue of the- 
appropnate notice which would have had lo be served upon the deceased 
person had he survived require from the executor, administrator or other 
le«al representative of the deceased person any accounts documents or 
other evndence which he might under the provisions of sections 22 and 23 
hav e required from the deceased person. 


25 (1) WTicre anv business, profession or vocation to which sub¬ 

section (3) IS not applicable is discontinued m 
Asiej*nient in ci'c of jj,. jear, an asse^ment may be made m that 

discoaliRuedbujine«» . , .v ^ _— 

year on the basis of the income, profits or gams 
of the period between the end of the previous year and the date of such 
discontinuance in addition to the assessment, if any, made on the basis of 
the income, profits or gams of the previous year 

(2) Any person discontinuing any such business profession or 
vocation shall give to the Income tax Officer notice of such discontinuance 
within fifteen days thereof, and, where any per'on fads to give the notice 
required by this sub section, the Income-tax Officer may direct that a sum 
«haU be recovered from him by way of penalty not exceeding the amount of 
tax subsequently assessed on him in rcsfiect of any income, profits or gams 
of the business, profession or vocation up to the date of its discontinuance 


(3) ^Vherc any business, profession or vocation on which tax was 
at any time charged under the provisions of the Indian Income lax Act, 1918, 
IS discontinued, then, unless there hvs been a succession by virtue of which 
the provisions of sub section (4) have been rendered applicable, no tax shall 
be payable m respect of the income, profits and gains of the penod between 
the end of the previous year and the dvte of such discontinuance, and the 
assessee may further claim that the income, profits and gains of the previous 
vear shall be deemed to have been the income, profits and gams of the said 
penod mere any such claim is made, an assessment shall be made on the 
basis of the income, profits and gams of the said penod, and if an amount 
of tax has already been paid m respect of the income, profits and gams of 
the previous year exceeding the amount payable on the basts of such 
assessment, a refund dull be given of the difference. 


(4) \\'hcre the person who was at the commencement of the Indian 
Income-tax (Amendment) Act, 1939, carrying on any business profession 
or vocation on which tax was at any^ time charged under the provisions of 
the Indian Income tax Act, 1918, is Succeeded in such capacity by another 
person the change not being merely a change in the constitution of a 
partnership no tax shall be {Kiyable by the first mentioned person m respect 
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of the income, pro6ts and gains of the penod bets; een the end of the pre«ous 
year and the date of such succession, and such person may further rlain^ 
that the income, profits and gams of the previous year shall be deemed to 
have been the income, profits and gams of the said period Where an> 
such claim is made, an assessment shall be made on the basis of the income, 
profits and gams of the said penod, and, if an amount of tax has ^ready 
been paid in respect of the income, profits and gams of the previous year 
exceeding the amount payable on the basts of such assessment, a refund 
shall be given of the difference 

Provided that sub sections (3) and (4) shall not appl) — 

(a) to super tax except where tlie income, profits and gains oi 
the business, profession or vxication were assessed to supertax for the hrst 
time either for the jear b^mmng on the 1st da> of April, 1920 or for the 
year beginning on the 1st daj of Apnl, 1921 

(h) to a business, profession or vocation on which income tax was 
at an^ time charged in the hands of a company under the Indian Income tax 
Act, 1886, or on which income tax would have been charged in the hands 
of a compan) for the assessment year ending on the 31st day of March, 
1918, if the companj having been in existence m that jear had aI«o been 
m existence in the year ending on the 31st day of March, 1917 

(5) No daun to the relief afforded under sub-section (3) or sub 
section (4) shall be entertained unless it is made before the expiry of one 
year from (he date on which the business profession or vocation was 
discontinued or the succession took place, a> the case may be 

(6) \Vhere an assessment is to be made under sub-section (1), sub¬ 
section (3) or subsection (4), the Income-tax Officer may sene on the 
person whose income, profits and gams are to be assessed, or, m the case of 
a firm, on any person who was a member of such firm at the time of its dis 
continuance, or, in the case of a company, on the pnnupal officer thereof, a 
notice containing all or any of the requirements which may be induded m a 
notice under sub section (2) of section 22, and the provisions of this Act 
shall so far as may be, apply accordingly as if the notice were a notice 
issued under that sub section 

25-A (1) Where, at the time of making an assessment under 

section 23, it is claimed by or on behalf of any 
Assessm»t after jarti member of a Hindu familv hitherto assessed a' 
family^ * Hindu undivided a partition has taken place among 

the members of such family, the Income tax 
Officer shall make such inquiry thereinto as he may think fit, and if he is 
satisfied that the joint family property has been partitioned among the 
various members or groups of members m definite portions he diall record 
an order to that effect 

Provided that no such order shall be recorded until notices of the 
inqiury have been «ervcd on all the members of the family ^ 

(2) Wiere such an order has been passed or where any person ha> 
succeeded to a business, profession or vocation formerly earned ^ 

Hindu undivided famih who»e joint family property has been partitioned w 
or after the last day on which it earned on such business 
vocation the Income-Ux Officer shall make an assessment of the Iota m 
received by or on behalf of the joint family as such, as if 
taken place, and each member or group of members shall, m addititm j 
1-12 
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income-tax for v.luch he or it maj be sepamtely liable and non\jthstanding 
anything contained m sub-section (I) of section II. be liable for a ‘hare 
of the tax on the income «o a«e<sed according to the portion of the joint 
famvlv propertN allotted to him or rt and (he Income tax Officer <hall make 
assc«sments accordingly on the A-anous members md groups of members 
in accordance with the pro\tsions of section 23 


Provided that all the members and groups of members whose jwnt 
family properly has been partitioned <haH be liable jotnlK and severally for 
the tax assesicd on llie total income rccov ed bi or on behalf of the joint 
fnmih as «uch 


(3) WTiere such an order has not been p.TSscd in respect of a Hindu 
family hitherto asscs'etl as undivided such family ehall be deemed, for the 
purposes of this Act, to continue to be a Hindu undivaJed family 

26 (1) ^\^le^c at the time of miking an assessment under section 23, 

_ _ . . it IS found that i change Ins occurred m the 

' con‘titut«on of i firm or that a firm has been 

newly constituted the assessment shall be made 
on the firm is ccpnstituted at the tune of making the assessment 


Prosided that the income profits and gams of the previous year shall 
for the purpose of inclusion in the total incomes of the partners be appor 
tioned betnecn the partners who m «uch prevaous sear ssere entitled W 
Tcceise the «4me 


Provided further that when ilie tax assessed upon a partner cannot 
be recovered from him it shall be recovered from the firm as constiluted 
at the tune of making the assessment 


(2) Where a person carrying on any business profession or voca¬ 
tion has been succeeded in such capacity by another person such person 
and such other person shall subject to the provisions of sub-section (4) 
of section 23 each be assessed in respect of his actual share, if any, of the 
income, profits and gains of the previous year 

Provided that, when the person succeeded in the business, profes 
Sion or vocation cannot be found, the assessment of the profits of the yta^ 
in which the succession took place up to the date of succession and for the 
vear preceding that year shall be made on the person succeeding him m 
like manner and to the same amount as tt would have been made on the 
per'on succeeded or when the tax m respect of the assessment made for 
either of such years assessed on the person succeeded cannot be recovered 
trotn him, it shall be payable by and recoverable from the person succeed 
mg, and such person «hall be entitled to recover from the person succeeded 
the amount of any tax so paid 


26-A (1) Application may be made to the Income-tax Officer on 

^ . , , behalf of any firm condituted under an mstru 

went of irartnership specifying the individual 
'hares of the partners, for r^istration for the 
purposes of this Act and of ai^ other enactment for the tune being m 
force relating to income-tax or super tax. 

(2) The appliotion shall be made by such person or persons, and 
at such times and shall contain such particulars and shall be m such form, 
and be verified m such manner, as may be prescribed, and it *hall be dealt 
with by the Income tax Officer in such manner as may be presenbed 
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27 Where an assessee, within one month from the serMce of a notice 
Cancellation o£ asses, 5' '’.7*'?'’ 

ment when cause is show-n Income-tax Ofhcer that he was prevent 

ed b> sufficient cause from making the return 
required by section 22, or that he did not receive the notice is'ued under 
sub-section (4) of section 22, or sub section (2) of section 23, or that he 
had not a reasonable opportiiniij to orapJy, or was prevented by sufficient 
cause from complying with the terms of the last mentioned notices, the 
Income-tax Officer shall cancel the assessment and proceed to make a fresh 
as^essme^t m accordance with the provisions of section 23 


28 (1) If the Income-tax CMficer, the Appellate Assistant Commis 

Pcnaltj for concealment sioner or the Appellate Tribunal m the course of 
of income or improper dis any proceedings imder this Act, is satisfied that 
tnbniion of profits anj person— 

(а) has without reasonable cattle failed to furnish the return of 
his total income which he was required to furnish by notice given under sub¬ 
section (1) or sub section (2) of section 22 or section 34 or has without 
reasonable cause failed to furnish it within the time allowed and m the 
manner required by such notice, or 

(б) has without reasonable cause failed to comply with a notice 
under sub section (4) of section 22 or sub section (2) of section 23, or 

(c) has concealed the particulars of his income or deliberately fur 
nished inaccurate particulars of such income, 

he or It may direct that such person shall pay by way of penalty, 
in the case referred to m clause (a), m addition to the amount of the m 
<ome-tax and super tax, if an>, payable by him a sum not exceeding one and 
a half times that amount, and m the cases referred to m clauses (&) and 
(c), m addition to any tax payable by him, a sum not exceeding one and a 
half times the amount of the income lax and super tax, if any, which would 
have been avoided if the income as returned by such person had been accept 
<d as the correct income 


Provided that— 

(o) no penalty for failure to funush the return of his total mcoroe 
shall be imposed on an assessee whose total mcome is less than three 
thousand five hundred rupees unless he has been served with a notice under 
■sub section (2) of section 22, 

where a person has failed to comply with a notice under sub¬ 
section (2) of section 22 or section 34 and proves that he has no income 
hable to tax, the penalty imposable under this ^ub section shall be a penalty 
not exceeding twenty five rupees, 

(c) no penalty shall be imposed under this sub-section upon any 
person assessable under section 42 as the agent of a person not resident in 
Bntish India for failure to furnish the return required under section ^ 
unless a notice under sub section (2) of that section or under section 34, 
has been served on him, 

(d) when the person hable to penally is a registered firm or an 
tmregistered firm treated under secticsi 23 (5} (6) as is registered ^ 
that the amount of the income-tax and supCT tax payable bj the finn us 
has not been determined, that amount shall be taken to be an amount ^ 

to the tax which would have been payaUe by an unregistered fi«n 
<ome equal to the firm’s total income; and, in the cases j i,,ve 

<fi) and (c), the amount of the mewne tax and super tax which wou 
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been avoided if the income as returned had been accepted as the correct 
income shall be taken to by the difference betW'een the amount of the tax 
whtiA would have been payable bj an unregistered firm on an income equal 
to the firm s total income and the amount of the tax paj-able bj an unr^s 
ter^ firm on an income equal to the income of the firm as actuallj returned 
bj the firm 

(2) If the Income tax Officer the Appellate Assistant Commis 
sioner or the Appellate Tribunal m the course of my proceedings under this 
Act IS satisfied that the profits of a registered firm have been distnbuted 
otherwise than m accordance with the shares of the partners as shown m 
the instrument of partnership registered under this Act governing such dis 
tribution and that an) partner has therebj returned his income below its 
real amount he or it ma) direct that sucli partner shall m addition to the 
income-tax and supertax if an) pa)able b) him paj b> wa) of penaltv 
a sum not exceeding one and a half times the amount of income tax and 
super tax which has been avoided or would liavc been avoided if the income 
returned by such partner had been accepted as his correct income and no 
refund or other adjustment “ihill be claimable b) an> other partner b\ 
reason of such direction 

(3) No order «hall be made under sub»sectJon (1) or subsection 
(2) unless the assessee or partner a. the case ma) be has been heard or 
lias been given a reasonable opportunit) of being heard 

(4) No prosecution for an offence against this Act shah be msO 
tuted in respect of the «ame facts on which a penaltv Kns been imposed 
under this sect on 

(5) An Appellate Assistant Commissioner or the Appellate Tribunal 
on making an order under subsection (1) or sub-cection (2) shall forth 
with send a cop) of the «ame to the Income tax Officer 

(61 The Income-tax Officer shall not tmpo e ativ penaltv under this 
section without the previous approval of the Inspecting Assistant Coinmts 


29 When any tax, peaall) or interest is due in consequence of aii> 

Notice o! tiemond .t"*; 

the Income tax Officer shall serve upon the as 
sessee or other person liable to pa) such tax penalt) or interest a notice of 
demand in the prescribed form specifying the sum so payable 

30 (1) Any assessee objecting to the amount of incc»ne assessed- 

. , under section 23 or section 27 or the amount 

assev.nimi computed under section 24 or the amount 

of tax determine under section 23 or sectwm 
27 or denying hj« habii t} to be assessed under this Act or objectiag to the 
cancellation by an Income tax Officer of the registration of a firm under sub 
section (4) of section 23 or to a refusal to register a firm under sub-section 
(4) of section 23 or section 26-A or to make a fresh assessment under sec 
tvan 27 ot objecting to anv order under sub-section (2) of section 25 or 
section 25 A or sub-section (2) of section 26 or section 28 made by an 
Income tax Officer or objecting to any penaltv imposed by an Income tax 
Officer under sub section (6) of section 44-E or sub-section (5) of section 
44-F or subsection (1) of section 46 or objecting to a refusal of an 
Income tax Officer to allow a dams to a refund under section 48 49 or 


49 F or to the amount of the refund allowed by the Income tax Officer 
under any of those sections and an) assessee being a company, objectmg- 
to an order made fav an Income-tax Officer under ■'ub-sectiow (1) of sec 
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tjon 23 A maj appeal to the Appellate Assistant Commissioner against the 
assessment or against such refu^ or order 

Provided that no appeal shall lie gainst an order under sub section 

(1) of section 46 unless the tax has been paid 

Provnded further that where the partners of a firm are individually 
assessable on their shares in the total income of the firm, any such partner 
may appeal to the Appellate Assistant Commissioner against any order of 
an Income tax Officer determining the amount of the total income or the 
loss of the firm or the apportionment thereof between the se\eral partners 
but in respect of matters whtdi are determined by such order may not ap¬ 
peal against the assessment of hio own total income 

Provided further that a shareholder in a compam in respect of which 
an order under section 23 A has been passed b> an Income-tax Officer mav 
not m respect of matters determined b\ such order appeal against the assesa 
ment of his own total income 

(1 A) Any person having m accordance into the provisions of sub 
section (3 A) (3 B) or (3 C) of section 18 read with sub-section (6) 
of that section deducted and paid tax in respect of any sum chargeable 
under this Act other than interest who denies his liabilitj to make such de¬ 
ductions may appeal to the Appellate Assistant Commissioner to be declared 
not liable to make such deduction 

(2) The appeal shall ordinanlj be presented within thirty days of the 
payment of the tax deducted under sub section (3 A) (3 B) or (3 C) of 
section 18 or of receipt of the notice of demand relating to the assessment 
or penalty objected to or of the order in writing notifying the amount of 
toti income on which the determination under sub-section (S) of section 23 
was based and the apportionment thereof between the several partners or of 
the loss computed under section 24 or of the intimation of the refusal to pass 
an order under sub-section (!) of section 2a A or to register a firm under 
section 2&-k or of the date of the refusal to make i fresh assessment under 
section 27 <n oi the intimation of an order under sub section (1) of section 
23 A or under section 48, 49 or 49 F, as the case may be but the Appellate 
Assistant Cdmnussioner maj admit an appeal after the expiration of the 
penod if he i» satisfied that the appellant had sufficient cause for not pre 
renting it within that penod 

(3) The appeal shall be m the presenbed form and ’shall be venfied 
in the pre^enbed manner 


31 (1) The Appellate Assistant Commissioner shall fix a da> and place 

,, , , for the heanne of the appeal and mav from time 

H«nnB of appeal 

(2) The Appellate Assistant Commissioner may before disposing of 
anv appeal make such further inquiry as he thinks fit or cuise further 
inquirj to be made bj the Income tax Officer 

(2 A) The Appellate Assistant Commissioner may, at the heanng of 
an appeal allow an appellant to go into an} ground of appeal not >peafi«l 
in the grounds of appeal if the Appellate Assistant Commissioner is satis 
fied that the omission of that ground from the form of appeal was not wiifu' 


or unreasonable 

(3) In disposing of an aj^wal the Appellate A-sisiant Comnn** 
mav in the case of an order of assessment — 


oner 


(a) confirm, reduce enhance or annul the assessment , 

(h) set aside the assessment and direct the Income-tax twe 
make a fresh assessment after making soch further inquitj a« the J 
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tax Officer thinks fit or the Appellate Assistant Commissioner maj direct, 
and the Income-tax Officer <hall thereupon proceed to make sudi fresh 
assessment, and determine where nec€ssar\ the amount of tax payable on 
the basis of such fresh assessment 

or, m the case of an order cancdhi^ the registration of a firm under 
sub section (4) of section 23 or refusing to roister a firm under sub section 
(4) of section 23 or section 26-A or to make a fresh assessment under 
section 27, 

{() confirm such order or cancel it and direct the Income-tax 
Officer to register the firm or to make a fresh assessment as the case mav 
be 

or, m the case of an order under sub section (2) of section 25 or 
sub-section (1) of section 23 A or sub-section (2) of section 26 or sections 
48 49 or 49 F — 

(d) confirm cancel or van sudi order 

or, m the case of an order under sub-section {1) of section 2s A 

(e) confirm such order or cancel it and either direct the Income tax 
Officer to make further inquiry and pass a fresh order or to make an as»cs- 
ment m the manner laid doim in sub-sectioii (2) of section 25 A 

or in the case of an order under section 28 or sub section (6) of 
section 44-E or sub section (S) of section 44 F or sub section (1) of sec 
tion46 

(/) confirm or oncel such order or Mr, it so as either to enhance 
or reduce the penalty 

or in the case of an appeal against a computation of loss under sec 
tion 24, 

(g) confirm or \ary such coinputattoii 

or m the cnse of an appeal under sub section (1 A) of section 
30 

(h) decide that the person is or ts not liable to make the deduction 
and m the latter case direct the refund of the sum paid under sub section 
(6) of section 18 

Provided that the Appellate Assistant Commissioner shall not en 
hance an assessment or a penalty unlc-s the appellant has had a reasoinblc 
opportunity of showing cause against such enhancement 

Provided further that at the heanng of am appeal against an order 
of an Income tax Officer the Income tax Officer shall ha\ e the right to I c 
heard either in person or by a rcprcsentahic 

(4) 3Vhcre as the result of an appeal any chnnge i> made in the a« 
sessment of a firm or association of persons or a new assessment of a finu 
or assoaation of persons is ordered to be made the Appellate Assistant 
Commusioner may authonse the Income tax Officer to amend acconlingly 
anv assessment made on any partner of the firm or mi member of the 
association 


(5) The Appellate Assistont Commissioner shiU on the conclusion 
of the appeal communicate the orders passed bv him to the asse«see and to 
the Commissioner 

32 [OmUted] 

33 (1) Any assessec obyeclwg to an order passed bi an Appellate 

Assistant Commissioner under se\.tion 28 or 
Appeals apimst o' section 31 may appeal to the Appellate Tribunal 
Appellate A««iianl Lon daysof the date on which such order 

oner ,s cDRioninicated to him 
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(2) The Commissioner maj, i£ he objects to any order passed bj an 
Appellant Assistant Commissioner under section 31, direct the Income-tax 
Officer to appeal to the Appellate Tribunal against such order and such appeal 
may be made at any time before the expiry of sixty day s from the date on 
which the order is communicated to ffie Commissioner by the Appellate 
Assistant Commissioner 

(2 A) The Tribunal mzy admit an appeal after the expiry of the 
sixty days referred to m sub sections (1) and (2) if it is satisfied that there 
was sufficient cause for not presenting it within that period 

(3) An appeal to the AppeUate Tribunal shall be m the prescribed 
form and shall be verified in the prescribed manner, and shall except in 
the case of an appeal referred to in sub section (2), be accompanied by a 
fee of one hundred rupees 

(4) The Appellate Tribunal may after giving both parties to the 
appeal an opportunity of being heard pass such orders thereon as it thinks 
fit, and shall communicate any such orders to the assessee and to the Com 


missioner 

(5) Where as the result of an appeal any change is made m the 
assessment of a firm or association of persons or a new assessment is ordered 
to be made, the Appellate Tnbunal may authonse the Income tax Officer 
to amend accordingly any assessment made on any partner of the firm or 
any member of the association 

(6) Save as provided m section 66 orders passed by the Appellate 
Tnbunal on appeal shall be final 

33 A (1) The Commissioner may of his o^vn motion call for the 
record of any proceeding under this Act in 
Power of revinon by which an order has been passed by any autho- 
Comm.»»ioner subordinate to him and may make such 

inquiry or cause such inquiry to be made and, subject to the provisions of 
this Act, may pass such order thereon not being an order prejudicial to 
the assessee as he thinks fit 

Provided that the Commissioner shall not revise any order under this 
>iub section if— 

(а) where an appeal against the order lies to the Appellate Assistant 
Commissioner or to the Appellate Tnbunal the time within which <uch 
appeal may be made has not expired, or 

(б) the order is pending on an appeal before the Appellate Assistant 
Commissioner or has been made the subject of an appeal to the Appellate 
Tribunal, or 

(c) the order has been made more than one year previously 
(2) The Commissioner may, on application b\ an assessee for 
j-^xisirro Af J .0 Ardw Jiutiier lht< -Asi jnssed aulhon^v subordinate to 

the Commissioner, made within one year from the date of the order, call 
for the record of the proceeding in which such order was passed and on 
receipt of the record may make such inquiry or cause such inquiry to be 
made, and subject to the provisions of this Act may pass such order thereon, 
not being an order prejudicnl to the Assessee as he thinks fit 

Provided tint the Commissioner shall not revise any order under this 
«ub section if— . 

(a) where an appeal against the order lies to the Appellate 
Commissioner or to the Appellate Tnbunal but has not been nwde, 
within which such appeal mav be made has not expiretk or in the msc 
appeal to the Appellate Tnbunal the asses«ee has not waivcil his r.>. 
appeal, or 
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Appellate^ AsSanT * Ih^ 'o 

Appellate Assistant Commissioner, or is pending before the 

Tnta«l'’ "*'■'’“ "«* subject of an appeal to ,he AppelJale 

interfere shall be iIm tn hi *''' ‘^“'ssioner declining M 

, (3) Ereo^Sa” t P"=JO<bcial to the assessee^ 

be accompanied by a Ik of t«M} fc “peL” " 

34 (1) If co„seq„™ce of definite information iihich has come 

faome „eap„a . ‘be Income-taic Officer dis 

mci^e Si I”™”'’ Efins chargeable 10 

or ha\e been under assessed or escaped assessment in anyjear 

^ave been the subje« of a « 

Officer may, m am case m uh.«'K u if under this Act, the Income-tax 
"has concealed the particulars of h.c believe that the assesstt 

rate particulars thereof at any time furnished maecn- 

at ani Pme wilhm four jear^ of the end 

liable to paj tax on such income orofii o ^ ^ ® ***« 

•on the pnnapal officer thereof a^nottce ® company, 

tnents which may be included m •» ® rcquiit* 

and may proceed to assess or re-assess fu?k^'*^ section (2) of section 22 
provisions of this Act shall so far income profits or gains, and the 

bar e been chtfgS'Ld'h'tmSI.'lrilS'^'' "" =“ "b'^b H '«»« 

or full assessment, as the case maj escaped assessment 

are income, profits P^ofi*s or gams concerned 

the commencement of the Indian ^ ending pnor to 

«h«e the assessment nude or tj (Amendment) Ach fe or 

®ii 3 person deemed to be th«» assessment made or to be 

section 43, this sub-section shall haxel^tt^^ ° resident person under 

ycarsandfOTrjearsapenodof one year k periods of eight 

(2) No order of assessm^i S- substituted 
re-assessment under <ub section fl) of ih 23 or of assessment or 

^rj, m any case to which clause /c of'”1'°" ^ "“de after the 

allies of eight years and m am other ~ (1) of section 28 

of the „ „b.,j ^ of four ,ea,4 Irom the end 

Provided that nothing contame.? . assessable 

pursiunce of an 'ub-section shall apply to a 

-ccticm 66 or «ect,on 66.A V ” section 31. section 33. 

35 (1) Xhe Commissioner or Annrlla*- a 

Rcctficatron of misiaVc any time wnhm 

anv onl^rJi^T f™m the date of 

n«!? CommisMoner m revi iw, un.W appeal or, m the ca'C 

^«r may at any time within four \ea«T*’°" ^ Jneome-ta-v 

’fi «f«nJ order parsed bv iZ J?h,. P" of anv assessment 

a^rent from the record of the *1^ "" motion rectify any mistake 

Tu H’ "ithm ^”^*f3cnt or refund a< 

■which has been hro,.,.!,. .. like p^nod rectify any such mistake 

n assesfiee 


tthich has be™ brought ,o h;V?o?,e‘e''w a„ 1-‘■"f ““ ™'“" 

Provided that no cuch fs'es^ee 

■■“"ficat.on Shan be having the elTret 
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of enhancing an assessment or reducing a refund unless the Commi'Sioner, 
the Appellate Assistant Commissicmer or the Income tax Officer, as the case 
may be, has given notice to the issessee ot his intention so to do and has 
allowed him a reasonable opportunity of being heard 

Provided further that no such rectification shall be made of anj 
mistake in any order passed more than one year before the commencement 
of the Indian Income lax (Amendment) Act 1939 

(2) The provisions of sub section (1) apply also m like manner 
to the rectification of mistakes by the Appellate Tribunal 

(3) Where any such rectification has the effect of reducing the 
assessment, the Income tax Officer shall make any refund which maj, be 
due to such assessee 

(4) Where anj such rectification has the effect of enhancing the 
assessment'or reducing a refund the Income tax Officer shall serve on the 
assessee a notice of demand in the prescribed form specifying the sum pav 
able and such notice of demand shall be deemed to be issued under section 29 
and the provisions of this Act shall apply accordingly 

36 In the determination of the amount of tax or of a refund payable 

T,* y. »,i~,i,f-a under this Act fractions of an anna less than 

nearest arnia shall be disregarded and fractions of an 

anna equal to or exceeding six pics shill be 

regarded, as one anna 

37 The Income tax Officer, Appellate A^istant Commissionefr Com 

missioner and Appellate Tribunal shall for the 
Power to ux< evidence purposes of this Chapter have the same powers 
° “ as are vested in a Cburt under the Code of Cm! 

Procedure 1908 when trying a suit m respect of the following matter* 
namely — 

(o) enforcing the attendance of any person and examining him on 
oath or affirmation, 

(fi) compelling the production of documents and 

(c) issuing commissions for the examination of witnesses, and any 
proceeding before an Income tax Officer Appellate Assistant Commissioner 
Commissioner or Appellate Tribunal under this Chapter shall be deemed to 
be a judicial proceeding withm the meaning of sections 193 and 228 and 
for the purposes of section 196 of the Indian Pcml Code 

38 The Income-tax Officer or Assistant 
Power to mil lor mfor Commissioner may, for the purposes of this 
mation _ 

(1) require any firm or Hindu undivided family to furnish him 
xrr&i -a levarn tA Trierrbws. tlht ftrer. sw •zA tha vKiavga w: xAJA 
members of the family as the case may be and of their addressee 

(2) require any person whom he has reason to believe to be t 
tnistee guardian, or agent to furnish him with a return of the name* of 
the persons for or of whom he is ini tee guardian or agent and of the r 
nddresses 

(3) requirt am as*essee to furnish a statement of the name* 
addresses of all persons to whom be has paid in anv j^ear rent interest 
commission ro) all) or brokerage or anv nnnuity not being an aimuiti ^ 
able under the head ‘ Salanca , artioonting to more than four bnndred n'pees 
together with particulars of all such payments made 

39 The Income tax Officer or \« i«tant CominKSioncr or any perje^ 

I-U 
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ftuthon'-cd m writing in tins behalf by the 
Power fo Mspcct tJic rt Income tax Ofiiccr or Assistant Commissioner 
psttr of members of any inspect and if nucessari taUc copies or 

company Cause copies to bc talvCD, of anj register of the 

members, debenture holders or mortgagees of an> company or of an) entry 
,„»chrcg.stcr cHAPTTR V 

Ll\BtLlTY IN SPtCCAL CA.St5 

40 (1) Where the guardian or trustee of an) person being a mmorj 

lunatic or idiot (all of which persons arc herein 
Guard ans trustees ant g{{cr m this subsection included in the term 
beneficial) ) is entitled to receive on behalf 
of such bcneficiarj or is in receipt on Iichalf of such beneficial) of an) 
income profits or gains chargeable under this. Act the tax shall be levied 
upon and recotcrable from such guardian or tru«tee, as the case ma) be 
in lihe manner and to the vimc amount as it would be Icvaable upon and 
recoverable from an) such bcncfician if of full age or sound mind, and 
m direct receipt of such income profits or gams and all the protastons of 
this Act shall apply accord ngly 

(2) Where the trustee or agent of aii) person not resident m Cntish 
India and not betng a minor lunatic or tdiot (such per«on being hereinafter 
m this subsection referred to as a bcntficiai)) i« entitled to receive on 
behalf of such beneficial) or js in receipt on behalf of such beneficiary of 
any income profits or gams chargeable under this Act the tax if not 
levied on the beneficiary direct ma) be levied upon and recovered from 
such trustee or agent as the case ma) be in like manner and to the same 
amount as it would be leviable upon and recoverable from the beneficiary 
if in direct receipt of such income profits or gams and all the provisions 
of this Act skill appi) accordingl) 

41 (1) In the case of income profits or gams chargeable under Uu® 

Courts of ttards etc. **’* Courts of Wards the Admmus 

trators General the Offiaal Trustees or an) 
receiver or manager (including an) person whatever his designation who 
in fact manages propert) on behalf of another) appointed b) or under any 
order of a C^rt or any trustee or trustees appomtw under a trust declared 
b) a duly executed instrument m writing whether testamentary or 
otherwise (including the trustee or trustees under any Wakf deed which 
IS valid under the Mussulman Wakf Validating Act 1913) are entitled to 
receive on behalf of an) person the tax shall be levied upon and recover 
able from such Court of Wards Administrator General Official Trustee 
receiver or manager or trustee or trustees m the like manner and to the 
same amount as it would be leviable upon and recoverable from the person 
on whose behalf such income profits or gams are receivable and all the 
provisions of this Act shall apply according!) 

Provided that where an) such income profits or gams or any part 
thereof are not specifically receivable on behalf of an) one person or where 
the individual shares of the persons on whose behalf they are receivable 
arc mdetermmale or unknown the tax shall be levied and recoverable at 
the maximum rate but where such persons have no other personal income 
chargeable under the Act and n«ie of them is an artificial judic al person, 
as if «u<ii income profits or gams or sndi part thereof were the total income 
of an association of persons 

Provided further that when part only of the income profits and 
gains of a trust is chargeable under this Act that proportion only of the 
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income, profits and grains receivable bj a beneficiary from the trust vhich 
the part so charg;eab{e bears Co the whole tncome, profits and gams of the 
trust shall be deemed to have been denved from that part 

(2) Nothing contained in subsection (1) shall prevent either the 
direct assessment of the person on whose behalf income, profits or gams 
therein referred to are receivable or the recover) from such person of the 
tax payable m respect of such income, profits or gams 

42 (I) Ah income, profits or gains accruing or ansing whether 

N».„s,dc»ls " .n<i.«cUy through or from tot) 

business connection m Bntish India or through 
or from any property in British India, or through or from any asset or 
«ource of income in British India, or through or from any money lent at 
interest and brought into British India in cash or in kind, shall be deemed 
to be income accruing or arising within Bnti«h India and nhere the person 
entitled to the income, profits or gams is not resident m British India shall 
be chargeable to income tax either m his name or m the name of his agent, 
and m the latter case such agent shall be deemed to be, for all the purposes 
of this Act, the assessee in respect of such income-tax 

Provided that where the person entitled to the income profits or 
gams IS not resident in British India the income tax so chargeable mav be 
recovered by deduction under any of the provisions of section 18 and that 
any arrears of tax may be recovered also in accordance wath the provisions 
of this Act from any assets of the non resident person which are, or may 
at any time come, wuhin Bntish India 

Provided further that any such agent, or any person who apprehends 
that he may be assessed as such an agent, may retaui out of any mon^ 
payable bv him to such non resident pcr«on a sum equal to bis estimated 
liability under thi« sub-section and m the event of any disagreement 
between the non resident person and such agent or person as to the amount 
to be so retained, such agent or person may secure from the Income tax 
Officer a certificate stating the amount to be so retained pending final 
settlement of the liability, and the certificate so obtained «hal1 be his warrant 
for retaining that amount 

Provided further that the amount recoverable from such agent or 
person at the time of final settlement shall not exceed the amount specified 
in such certificate except to the extent to which such agent or person may 
at such time have m his hands additional assets of such non resident person 

(2) ^Vhe^e a person not resident or not ordinarily resident m British 
India, carries on business with a person resident in Bntish India and it 
appears to the Income-tax Officer that ownog to the close connection between 
such persons, the course of business is so arranged that the business done 
by the resident person w ith the person not resident or not ordinarily resident 
produces to the resident either no profits or Jess than the ordinary profits 
which might be expected to arise in that business, the profits denved there¬ 
from or which may reasonaWj be deemed to have been derived thcrefrc^ 
shall be chargeable to income tax in the name of the resident person who 
shall be deemed to be for all the purposes of this Act, the assessee in respect 
of such income-tax. 

(3) In the case of a business of which all the operations are no 
earned out m Bntish India, the profits and gams of the business . 
under this section to accrue or arise m Bntish India shall be onlv s 
profits and gams as are reasonably attnbutable to that part of the operat 
earned out m Bntish India 
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43 Any person employed by or on behalf of a person residing out 

of British India or having any business con 
Agents to include persons nectitm with such person, or through whom such 
treated as such person IS in the receipt of any income, profits or 

gains upon whom the Income tax Officer has caused a notice to be served 
of his intention of treating him as the agent of the non resident person shall 
for all the purposes of this Act be deemed to be such agent 

Provided that where transactions are carried on in the ordinary 
course of business through a broker m British India in such circumstances 
that the broker docs not m respect of such transactions deal directly with 
or on behalf of a non resident prinapal but deals with or through a non 
resident broker who is carrying on such transactions in the ordinary course 
I of his business and not as a pnncipal such first mentioned broker shall not 
be deemed to be an agent under this section in respect of such transactions 
Provided further that no person shall be deemed to be the agent of 
a non resident person unless be has had an opportunity of bemg heard by 
the Income tax Officer as to his liability 

44 Where any business profession or vocation earned on by a firm 

or association of persons has been discontinued 
Lubititi in case of a d» or where an association of persons ts dissolved 

continued firm or assoc a every person who was at the time of such dis 

continuance or dissolution a partner of such firm 
or a member of such association shall in respect of the income profits and 
gams of the firm or association, be jointly and severally liable to assess 
ment under Chapter IV and for the amount of tax payable and all the 
provisions of Chapter IV shall so far as may be apply to any such 
assessment 

CHAPTER V A 

Special pRovistoys selatino to certain classes op Shipping 


44 A The provisions of this chapter shall, notwithstanding anything 
, . , , contained in the other provisions of this Act 

^ ‘ ®PP'y for the purpose of the levy and recovery 

5iona s ppin person who resides out 

■of British India and carries on business m British India in any year as the 
owner or charterer of a ship (such person hereinafter m this chapter being 
referred to as the pnncipal) unless the Income-tax Officer is satisfied that 
there ts an agent of such pnncipal from whcHn the tax will be recoverable 
in the following year under the other provisions of this Act 


44 B (1) Before the departure from any port m British India of 
any ship in respect of which the provisions of 
Return of profit* and chapter apply the master of the ship shall 

prepare and furnish to the Income tax Officer 
a return of the full amount paid or payable to the principal or to any person 
on his behalf, on account of the carnage of all passengers live stock or 
goods shipped at that port since the la«t arrival of the ship thereat 

(2) On receipt of the return the Income tax Officer shall assess the 
amount referred to m sub-secUon (1) and for this purpose may call for 
sucli accounts or documents as he may require and one-twentielh of the 
amount so assessed shall be deemed to be the amount of the profits and 
gams accruing to the principal on account of the carnage of the passengers 
live-stock and goods shipped at the foit. 

(3) When the profits and gams have been assessed as aforesaid, the 
Income tax Officer shall determine the sum pa}*able as lax thereon at the 
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rate for the time bein^ applicable to the total income ot a compaii), and 
such sum shall be paj-^!e by the master of the ship, and a port-clearance 
shall not be granted to the ship until the Customs-collector or other officer 
duly authonsed to grant the same, is satisfied that the tax has been duly 
paid 

44-C Nothing in this chapter shall be deemed to prevent a pnnapal 
Adjustmoit '™'". ctuming, m 11>= follmmg itet m 

vhicr anj payment has been made on his behalf 
under this chapter, that an assessment be made of his total income in the 
previous year, and that the tax pa) able on the basis thereof be determined 
m accordance with the other prowsions of this Act, and if he so claims, 
any such payment as aforesaid shall be treated as a paj-ment in advance of 
the tax and the difference between the sum so paid, and the amount of tax 
found payable by him shall be paid by him or refunded to him as the case 
may be 

CHAPTER V B 

Special Ptovisioss rexatinc to a\oidasce op liability to 
Income tax and Soper tax. 


44-D. (1) ^Vhere any person has, b) means of a transfer of assets, 
by virtue or m consequence whereof, either alone 
Avoidance of ineoTie tax or in conjunction with associated operations any 
? tncotne which if it were the income of such 
“'"o'rd® Person would be chargeable to income-tax 
nanlv residat abro^ becomes pajable to a person not resident or to 
a person nsidtnt but not oniinari]) resident in 
Bnlish India, acquired an> rights by virtue or in consequence of which he 
has within the meaning of this section power to enjoy such income, whether 
forthwith or in the future that income shall, whether it would or would not 
have been chargeable to income tax apart from the provisions of this section, 
be deemed to be income of such first mentioned person for all the purposes 
of this Act 


(2) \Vhere any person receives op is entitled to receive, whether 
before or after any transfer of assets by virtue or in consequence whereof 
either alone or m conjunction with assoaated operations an) income 
becomes payable to a person not resident or resident but not ordinanl) resi 
dent in British India, any sum paid or pavable by way of a loan or repay¬ 
ment of a loan or anj other sum, being a sum which is not paid or pavable 
for full consideration m monej or money's worth, paid or paj'able other¬ 
wise than as income, such incomesball, whether it would or would not have 
been chargeable to income tax apart from the provisions of this section, 
be deemed to be the income of the first mentioned person for all the 


purposes of this Act 

(3) Sub-sections (1) and (2) shall not appi) if such first mentioned 
person shows to the satisfaction of the Income-tax Officer either—■ 

(a) that neither the transfer nor any associated operation had 
for Its purpose or for one of its purposes the avoidance of liability to 


taxation, or , 

(h) that the transfer and all associated operations were bonafioc 
coniineraal transactions and were not designed for the purpose of avTiiding 
bability to taxation. .. 

(4) For the purpO'CS of this section, an “assoaated 
means, in relation to any transfer, an operation of anj kind effecleu by J 
person in relation to anv of the assets transferred or any assets represen i b 
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whether dirrctlv or indirwth anv of the iransfcrrnl, or to the inc«^ 
ariMitf; from an> «tich .’islets, or to any nJ«cti rqjrtscniing whethtr 
<lirtcth or hnlircctU the afnmJulittons of income .insinj; from any inch 
dstct< , , . 1 j 4 

(5) A person fhall, for the jiurjitwcH of this ^ccllOn, be tlcemco to 
have jxnvcr to cnj«\ incwie of a person nut rcsnlml, or re«nlcnt Init not 
onlinanly resilient, in Ilntish Itwln. if— 

(j) the income is in fact so dealt uilh b\ any person as to lit 
<n!ciiHlcil at «ome point of tune ami, whether in tlic form of income or rot. 
to CTiiirc for ihfi>en<fit of the first mentioned pcr»on, or 

(fi) the receipt or acenni of the income ijpcntes to increase u* 
viltie to such first mentionid person of an\ hsid b\* him or for Hs 

btrtcfit, or 

(c) such first mcntioncsl |Hfson rccei'cs or is entitlctl to recem: 
at an> time an\ benelii prosidcil or to be pnmdcd out of that income of 
out of monejs which art or ssiH !«* asaihible for the purjKwc b) reason of 
the efTccl or siiccessue cfTccts of the assocntcil oficrations on that income 
anil on am as«cls which represent that imomc, or 

(il) buch first mentioned person Ins jxnvcr bj me-ms of the exer¬ 
cise of ati> po'ser of anpoiniment or power of revocation or otherwise to 
obtain for himsdf, whether with or wiUitml the con«tiit of any other 
the beneficial enj<i)-ment of the income, or 

(f) such first menttone<! person is able, m nn manner whatiocsef 
and whether directlj or indircctl). to control the application of the income 

(6) In determining whcAer a person lias power to enjo> income 
withm the meaning of this section re^rd shall be Iiad to the substantial 
TCbUlt and tfTcci of the transfer and an> associated operations, and all bene¬ 
fits which may at any time accrue to such person as a result of the tnasfcr 
and any associatctl operations shall be taken into .account irrespective of 
the nature or form of the benefits 

(7) For the purposes of this section— 

(o) the expression “assets” includes propcrlj sir rights of an> 
kind, and the expression “transfer” in rclslion fo rights includes the cmation 
of tho'c rights, 

(b) the expression “benefit” includes a pajment of an> Kind, 

(c) references to income of a person not resident or of a person 
ii6t ordinanl) resident in Bntish India shall, where the amount of the income 
of a company for any year or period has been deemcsl to ha\e been distn- 
buted under sub section (1) of section 23 A, include references to so much 
of the income of the company for that year or penod as is equal to the 
amount deemed to hast been distributed to that person, 

Tidcrences to assets representing any assets, income, or accu¬ 
mulations of income include references to sliarcs m or obligations of any 
company to which, or obligation of any other person to whom, those assets, 
that income or those accumuhtions are or ha\c been transferred, 

(c) any body corporate incorpomted outside Bntish India sliall 
be treated as if it were resident out of British Indn whether it is so resi¬ 
dent or not 

(8) The provisions of this section shall apply for the purposes of 
assessment to income-tax and super-tax for the yctr ending on the 31st day 
of March, IWO, and subsequent years, and shall apply, m relation to trans¬ 
fers of assets and associated operations whether earned out before or after 
the commencement of the Indian Income tax (Amendment) Act, 1939 
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(9) Where any person has been charged to tax on any income deem 
ed to be his under the provisions of this section and that income is subse¬ 
quently received by him whether as uicome or in any other form it shall 
not again be deemed to form part of his income for the purposes of this 
Act 

44 E (1) Where the owner of any securities (in this sub section and 
Avo.dmct of ux bj nr >» s»l>-s«:tion (2) refemd to as the otvner ) 

tarn transact ors in seen agrees to sell Or transfer those securities and 

nuts by the some or anj collateral agreement— 

(o) agrees to buj back or re-acquire the sccunties or 
(h) acquires an option which he subseqnentlj exercises to buy 
back or re-acquire the securities 

then if the result of the transaction ts that any interest becoming 
payable in respect of the seainties is receivable othenvise than by the owner 
the interest payable as 'aforesiid «hall whether it would or would not have 
been chargeable to tax apart from the provisions of this section be deemed 
for all the purposes of this Act to be the income of the owner and not to be 
the income of an) other person 

(2) The references m sub-section (1) to buying back or re acquir 
mg the securities shall be deemed to include references to buymg or acquir 
ing similar secunties so however that where similar secunties are bought 
or acquired the owner shall be under no greater liability to tax than he 
would have been under if the onginal secunties had been bought back or 
re-acquired. 

f3) Where an) person carrjmg on a business which consists wholly 
or parti} in dealing in secunties agrees to bu} or acquire an} securities 
and bv the same or any collateral agreement- 

fa) agrees to sell back or re-transfer ibe seeanbes or 
(6) acquires an opt on which he «ubsequenti} exercises to sell 
back or re*transfer the secunties 

then if the result of the transaction is that an} interest becommg 
pa)’able m respect of the secunties is receivable b\ him no account shall 
be taken of the transaction m computing for an> of the purposes of this 
Act the profits ansing from or loss custained in the business 

(4) Sub section (3) shall have effect subject to any necessaiy modi 
fications as if references to selling back or re transferring the secunties 
included references to selling or tiansfemag < mihr securities 

(5) For the purpose of this section— 

(o) the exprc'Sion Interest includes a d vidend 

(6) the expression secunties includes stocks and shares 
(c) secunties shall be deemed to be similar if they entitle their 
holders to the «ame nghts agamst the same persons as to cap tal and mterest 
and the same remedies for the enforcement of those nghts notwithstand ng 
an} difference in the total nominal amounts of the respective secunties or 
in the form m vvh ch thev are held or the manner in which they can be 
'transferred. 

(6) The Income-tax Officer mav by notice in wnting require an} 
person to furnish him within such time as he mav direct (not being less 
than twenty-eight days)^ m respect of nl! securities of which such p«r«tw 
was the owner at any time during the penod specified m the notice 
particulars as he considers necessary for the purposes of this sect on and for 
the purpose of discovering whether tax has borne m respert of the 
interest on all those secunties and if that person without rcasonaWe excuse 
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fails to comply with the notice he shall be liable to a penalty not exceeding 
five hundred rupees and to a further penally of the like amount for ewry day 
after the infliction of such penalty during which the failure continues 

44-.F (1) Any person, upon whom notice is served by the Income tax 

Officer requiring him to furnish a statement of 
Avoidance of tax bv sales particulars relating to any securities in which at 
com divide d jpy, dynng the period specified m the notice 

he has had any beneficial interest and m respect of which wthm such 
penod cither no income was received by him or the income received by him 
was less than the sum to which the income would have amounted if the 
income from such securities had accrued from day to day and been appor 
tioned accordingly shall whether an assessment to income tax or super tax 
in respect of his total income has or lias not been made for the relevant 
year or years of assessment furnish such a statement and such particulars 
in the form and within the time (not being less than twenty eight days) 
required by the notice 

(2) If It appears to the Income tax Officer by reference to all the 
circumstances m relation to the cccuniies of any such person (including 
circumstances with respect to sales purchases dealings contracts arrange 
ments transfers or any other transactions relating to such securities) that 
such person has thereby avoided or would avoid more than ten percent of tiio 
amount of the income tax or super tax for any year which would have been 
payable in his case m respect of the income from those «ecunties if the in 
come had been deemed to accrue from day to day and had been apportioned 
accordingly and the income so deemed to have been vpport oned to him had 
been treated as part of his total income from all sources for the purposes 
of income tax or super tax then those securities 'hall be deemed to be 
securities to which sub section (3) applies 

(3) For the purposes of assessment to income tax or supertax iti 
the case of any such person the income from any securities to which this 
sub section applies shall be deemed to accrue from da) to «iay and in the 
case of the sale or transfer of any such securities by or to him shall be 
deemed to have been received as and when it is deemed to have accrued 

Trovided that this section shall not apply if such person proves to 
the satisfaction of the Income tax Officer that the avoidance of income tax 
or super tax was exceptional and not systematic and that there was not iR 
his case in any of the three preceding years any such avoidance of income 
tax or super tax, or that the provisions of section 44 E have been applied 
in his case m re«pect of such income 

(4) If anv person fails to furnish any statement or particulars re 
quired under this section or if the Income-tax Officer is not satisfied with 
any statement or particulars fumivhed under this section the Income-ta* 
Officer may make an estimate of the amount of the income which under 
the foregoing provisions of this section is to be deem^ to form part of 
the person s total income for the purposes of income tax or super tax. 

(5) If any person withmit reasonable excuse fnih to furnish any 
statement or particulars required under dus section he shall be liable to a 
penalty not exceeding five hundred rupees and to a further penalty of the- 
like amount for every day alter the infliction of such penalty during which 
the failure continues 

(6) For the purpose of this section the expression iccuntics includes 
stocks and shares 
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CHAPTER VI 

Reco\'erv of Tax and Penalties 

45 Any amount specified as payable in a notice of demand under sub 

T„ when ="=““• (J) “5','°",.^ 

or an order under section 31 or section 33 shall 
be paid within the tune at the place and to the person mentioned m the 
notice or order, or if a time ts not so mentioned then on or before the first 
day of the second month following the date of the ser%TCe of the notice or 
order and any asscssee failing so to pay shall be deemed to be in default 
provided that when an assessee has presented an appeal under section 30 
the Income tax Officer may m his discretion treat the assessee as not being 
in default as long as such appeal is undisposed of 

Provided further tliat where an assessee has been assessed in respect 
of mcorae arising outside British India in a country the laws of which pro- 
lubit or restrict the remittance of money to British India the Income tax 
Officer shall not treat the assessee as in default m respect of that part of 
the tax H hich is due tn respect of that amount of his income which by reason 
of such prohibition or restnction cannot be brought into Bntish India and 
«haU continue to treat the assessee as not m default in respect of such pirt 
of the tax until the prohibition or restriction is reino\ed. 

Explanatxon —For the purposes of this section income shall be deemed 
to have been brought into Bntish India if it has been utilized or could have 
been utilized for the purpo«es of any expenditure actually incurred by the 
assessee without Bntish India or if the income uhether capitalized or not 
has been brought into Bntish India in any form 


46 (1) Wffien an assessee is in default in making a payment of 

income tax the Income lax Officer may tn his 
eo\erv* discretion direct that in add non to the amount 

^ of the arreais a sum not exceeding that amount 

shall be recovered from the assessee bv n-av of pcnaltv 

(1 A) For the purposes of sub section (1) the Income tax Officer 
mav direct the recovery of an\ sum less tlian the amount of the arrears 
and may enhance the sum «o directed to be recovered from tinn. to lime in 
the ca«c of a continuing default so however iJiat the total sum so directed 
to be recovered shall not exceed the amount of the aireirs payable 

(2) The Income tax Officer mav forward to tlic Collector a certi 
ficate under his signature specifying the amount of arrears due from nn 
assessee and the Collector on receipt of Mich certificate <hal1 proceed to 
recover from such assessee the amount *i>ecified therein as if it were an 
arrear of land revenue 

PewH/vL ihar. 'Kithnm. lyjojyirlirii Ui an\ i^biy; lyowcrji. OL thu Collector 
m this beiialf he shall for the purpose of recovenng the said amount have 
the powers which under the C^e of Gvil Procedure I90S a Civil Court 
Ins for the purpose of the recoscry of an amount due under a decree. 

(3) In any area vvnth respect to which the Commissioner lia« directed 
that any arrears mav be rccovwrd bv anv process cnforc^fc for the re¬ 
covery of an arrear of any mumetpa) tax or local nte imposed on ler 
enactment for the time being in force in any part of t!»e province the in 
come-tax Offierr im\ proceed to recover the amount due bv *«eh pfoc«^ 

(4) n»e Commissioner mav direct by what authonty any 
duties incident under anv such enactment as aforesaid to Uie 

of anv process for the ircoverv of a moniopaf Ux or focsl r»v 

1—14 
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exercised or perfonned when Ihit pfOce«s is employed under <ul>-section 

(5) If anj assesses is tn receipt of anj income chargeable under the 
held Sahnes Uie Income-tix Officer im> tcc\uire in) person paying ihe 
same to deduct from any paj-ment mb«equcnt to the date of such requisi 
tion any arrears due from such issesscc, and such person shah comply wim 
inj such requisition and 'hall pa) the sums so deducted to the credit of the 
Central Go%cmment, or as the Ceninl Tloird of Revenue directs 

(6) If the recover) of income fix in inj irti his been entrusted to 
a Provincial Government under section 124 (1) of the Government of Inda 
Act 1915 the Provincial Government ma> direct with respect to that area 
or an) part thereof that income lax shill be recoveretl therein with and as 
an addition to m) municipal tax or local nte b) the same person and m 
the same manner as the municipal lax or local rate i* recovered. 

(7) Save m accordance with the pitnisions of sub section (I) ot 
lection 42 or of the proviso to section 45 no proceedings for the recovery 
of anv sum pa) able imdcr this Act slnll be commenceil after the expiration 
of one )ear from the last da) of the fimncial year in which any demand is 


madv. vmder thi<s Act , 

Provnded that where Ihc sum pnvabic is allowed to be paid by insW 
ments t!ie period of one year hcrem referred to shall be reckoned from the 
date on which the hst of such instalments was due 

47 Any sum imposed by vvay of penalty under the provisions of sub- 
„ , «cction I2) of section 25 section 28 snb-sec- 

ton (6) of «Mion +t-r ...b wtion (S) of 
section 4-1-r or sub section (1) of «eciion 46 and anv interest payable 
under the provisions of sub sections (4) (6) (7) or (8) of section 18 A 
shall be recoverable in the manner provided in this Chapter for the recoveO 
of irrear of tax. 


CHAPTER Vn 


Refunus 

48 Cl) If any tndividanl Hindu undivided family company lodl 
Rtfunds. authority firm or other association of persons 

*■ or any partner of x firm or member of an asso¬ 

ciation individually satisfies the Income tax Officer or other authority ap¬ 
pointed by the Central Government m this behalf that the amount of tax 
paid ^ him or on his behalf or treated as paid on his behalf for an) }ear 
exceeds the amount with which he is properly chargeable under this Art 
for that year he shall be entitled to n refund of anv such excess 

(2) The Appellate Assistant Commissioner or the Appellate Tn 
bunal m the exercise of their appellate powers if satisfied to the like effect 
shall cause a refund to be made by the Income tax Officer of any amount 
found to have been wrongly paid or paid m excess 

(3) mere income of one person is included under any provision of 
this Act m the total income of any other person such other person only shall 
be entitled to a refund under this section m respect of such income 

(4) Nothing m this section shall operate to validate any objection or 
appeal which is otherwise invalid or to authonse the revision of any assess 
ment or other matter which has become final and conclusive or the review 
by any officer of a decision of bis own which vs subject to appeal or revisiMV 
or where any relief is specifically provided elsewhere m this Act, to entitle 
any person to any relief other or greater than that relief or to entitle any 
person to claim a refund of tax payrable before the commencement of the 
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Indian Income tax (Amendment) Act, 1939, which he would not be entitled 
to claim but for the parsing of that Actj 

49 (1) If any person who has paid by deduction under section 18 or 

otherwise Indian income tax for any Vear on 
1 respect of Unit of his income proves to the satisfaction 

^ Ka^dom me,™ rntome-tai Officer that he V* by 

■deduction or otherwise United Kmgdbm income tax for the corresponding 
year m respect of the same part of his income, and that the rate at which 
he tvas entitled to, and has obtained, relief under the provisions of section 
27 of the Finance Act, 1920, is less than the Indian rate of tax charged 
in respect of that part of his income, he shall be entitled to a refund of a 
sum calculated on that part of his income at a rate equal to the difference 
between the Indian rate of tax or the appropriate rate of United Kingdom 
income tax, whichever is less, and the rate at which he was entitled to and 
obtained rdief tinder that section * 

Provided that in no case shall the rate at which such refund is calcu 
lated exceed half the Indian nte of tax appropriate to the income of the 
person entitled to relief 

(2) In sub section (1)— 

(a) the expression ' Indian income tax ’ means income tax and 
super tax charged in accordance with the provisions of this Act, 

(h) the expression Indian rate of lax” means the amount of 
Indian income-tax exclusive of supertax after deduction of any relief due 
to a claimant under the other provisions of this Act but before deduction 
of any relief due to him under this section divided b) his total income 
after deducting therefrom any income (including income from a share in 
an unregistered firm) exempted from lax by or under the provisions of 
this Act, added to the amount of Indian super tax before deduction of any 
relief due to the claimant under (his section divided by his total income, 
(tf) the expression “United Kingdom income tax' means income- 
tax and si^r tax chargeable in accordance with the provisions of the 
Income-tax Acts, 

(d) the exp^e^Slon ‘ appropnate rate of United Kingdom income 
tax” has the meaning assigned to that expression m section 27 of the Finance 
Act, 1920, as amended by the Finance Act 1^7 

49-A. (1) The Central Government maj, by notification m tlie 
Official Gazette make pnmsicm for the granting 
Relief in respect of of relief in respect of income on which has been 
Indian Slate and Dominion income tax (including super fax) 

income-tax under this Act and Dominion income-tax 

Jav Ah? jt-irAuiw 'Ufeinwmnr awirmUHtair’' .miars 

any income tax or super tax chargetl under any law m force m any Indian 
State or m any part of His Majesty's DOTmnions (other than the United 
Kingdom) where the laws of that Stale or part provide for relief in respect 
■of tax chained on income both in that State or part and m British India 
which appears to the Central Board of Revenue to correspond to the relief 
which may be panted by this scclicm 

49-B. Where any dividend has been paid, credited or distnbut^ or 
IS deemed to have been paid, credited or djStri 
leeoree m bvitcd to any of (he persons specified m 

tiVn'wd •M.on 3 Trfio IS a shartMer of 

which is awvsed to income-tax in 
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lodia or elsewhere, such person shall be deemed m respect of such dividend 
himself to have paid income-tax (exclusive of super tax) at the rate apph 
cable to the total income of a companj for the finanaal year in wbch 
the dividend has been paid, credited or distributed or is deemed to have 
been paid eroded or istnbuled on so much of the dividend as bears to 
the whole the 'ame proportion as the amount of income on which the 
company iS liable to paj income-tax bears to the whole income of the 


company 

49 C Where anj dividend has been paid, credited or distributed 
or deemed to have been paid credited or distn 
Retiei granted to a ernn buted to a shareholder of a company which has 
pary to be deemed rcliC/ obtain^ the relief referred to in section 49 or 
granted to shareholder granted under section 49 A or under the India 
and Burma (Income tax Relief) Order 1936 the shareholder shall be 
deemed m respect of such dividend himself to have obtained such relief 
at the rate at which sutii relief has been granted in respect of income tax 
only to the companj for the financial jear preceding the jear m which the 
dividend was paid credited or distributed or is deemed to hav e been paid 
credited or distributed 

(2) If the rate at vvhidi a shareholder is deemed under sub 
section (1) to have obtained relief exceeds the rate at which he would have 
been entitled to relief had such relief been given direct to him by or under 
the said sections or Order, any excess shaU be recovered from him either 
as an addition to the tax pa) able by him on any assessment made on hint 
under section 23 or section 54 or by «etttng it off against anj relief due to 
him under section 48 

49 D If any person who has paid b) deduction or otherwise Indian 
R.1.I t«i«t oj !>:. (or m >5ar m respect of an) 

charged m country not income arising without Bntish India in a countr) 
providing for rcl e£ in the laws of which do not provide for any relief 
TMpcct of British Indian m re«pect of income lax charged m British 
income X India proves that he has paid income tax b) 

deduction or othenvise under the laws of Uie said countrv m respect of the 
same income he shall be entitled to the deduction from the Indian income- 
tax pa) able of a sum equal to one half of sudi Indian income tax or to 
one half of such tax payable m the said country vvhichever is the less 

ExffanaMn —^The expression ’Indian income tax m this section 
means income tax and super tax chaiged in accordance with the pro\i«iQn<^ 
of this Act 


49 E Where under ati) of the provi«ions of this Act a refund is 
found to be due to ani person the Income-tax 
APP<^'M' Asostant Commissioner or 
Cmnm.ss.oner ,s the ease may be maj, m lien 
, n , , of pi) ment of the refund set off the amount to 

be refunded or an) part of that amount against the tix if ain remaining 
pa)-3ble by the person to whom the refund js due 

49 P \Vhere through death incapacity, bankruptev liquidation or 
other cause a person who would but for such 
T-Dwer ol TtpitAmaive cause have been entitled to a refund under am 
l'’SffdS'rir.re. ■>' "» P™™* of •1..S Ac. orrmLTi 
on h s b«tiaU under section 48 or 49 is unable to receive. 

such refund or to make sucli claim his executor 
admimstntor or other legal representative or the trustee or receiver, as the 
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case may be, shall be entitled to receive sach refund or to make such claim 
for the ben^t of such person or his estate 

SO No claim to any refund of income-tax or super-tax under this 
L™,bi,ob ot da,™ fo, Chapttr shall be allowed .rales| .t ,s made with,.. 

four years from the last day of the finanaal year 
commencing next after the expiry of the previous 
year in which the income arose accrued or wa$ received or was deemed to 
have arisen accrued or been received or was brought into British India 

Provided that where the claim is to a refund of income tax or super 
tax paid prior to the commencement of the Indian Income-tax (Amendment) 
Act, 1939, the claim shall not be allowed unless >t is made within one year 
from the last day of the year in which the tax was recovered or before the 
last day of the financial year commenang after the expiry of the previous 
year as defined m clause (11) of section 2 m which the income arose on 
which the tax was reco\ered whichever period may esqiire later 

Provided further that a claim to refund under section 49 of tax paid 
prior to the commencement of the Indian Income tax (Amendment) Act 
1939, may be admitted after the period of limitation herein prescribed when 
the applicant satisfies the Commissioner or an Assistant Commissioner of 
Income-tax specially empowered m this behalf by the Central Board of 
Revenue, that he had sufficient cause for not imking the claim within such 
period 

CHAPTER VIII 
Offences and Penalties 

Failure to make payments 51 jf ^ per<on fails without reasonable 

or deliver returns or state Mccuse_ 

menis or allow inspection. ca“»® * 

(a) to deduct and pay any tax a' required by section 18 or under 
sub-section (5) of section A6, 

(b) to furnish a certificate required by sub-section (9) of section 18 
or by section 20 to be furnished, 

(c) to furnish in due time any of the returns mentioned m section 
19-A, section 20 A, section 21, sob-section (2) of section 22, or section 38 

(d) to produce, or cause to be produced, on or before the date men 
tioned m any notice under sub section (4) of section 22 such accounts ind 
documents as are referred to in the notice 

(e) to grant inspection or allow copies to be taken in accordance with 
the provisions of section 39 

he shall on conviction before a Magistrate be punishable with fine 
which may extend to ten rupees for eveiy day dunng which the default 
continues 

52 If a person makes a statement in a verification mentioned m 
^ , section 19A or section 20-A or section 21 or 
*«<"»> 22 S"!' section (2) of section 26-A or 

sub section (3) of section 30 or sub section (3) 
of section 33 which is false and which he cither knows or believes to be 
false or does not believe to be true he <diall be punishable on conviction 
before a Magistrate with «imple imprisonment which may extend to srx 
months or wnh fine w hich mav extend to one thousand rupees or with both 
53 (1) A person shall not be pro«eded 

Prosecaiioo to be at in agumst for an offence under section si or 
section 52 except at the instance of the Inspect 
ing Assistant Commissioner 
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(2) Tlie Inspecting: Assistant Commissioner maj either before or 
after the institution of proceedings omipound an) such offence 

54 (1) All particulars contained m. any statement made return 

furnished or accounts or documents produced 
Disclosure of tnfornaiion under the pTotisions of this Act, or in an) 
a pubic senant evidence given or affidavit or deposition made 

in the course of an) proceedings under this Act other than proceedings under 
this Qiapter, or m any record of an) assessment proceeding or any proceed 
ing relating to the recoi er) of a demmd prepared for the purposes of this 
Act shall be treated as confidential and notwithstanding anything contained 
in the Indan Evndence Act 1872 no Court shall save as provided m this 
Act be entitled to require any public <ervant to produce before it anv such 
return accounts documents or record or an) part of any such record or 
to give evidence before it in respect thereof 

(2) If a public servant discloses my particulars contained in any 
such statement return accounts documents evidence affidavit deposition 
or record he shall be punishable vnlh imprisonment which may extend to 
SIX, months and «hall silso be liable to fine 


(3) Nothing in this section shall apply to the disclosure— 

(o) of any such particulars for the purposes of a prosecution under 
the Indian Penal Code in respect of any such vtatement return accounts 
documents evidence, affidavit or deposition or for the purposes of a 
prosecution under this Act or 

(&) of any such particulars to any person acting in the execution 
of this Act where it is neces<ary to d <close the same to him for the purposes 
of this Act or 

(c) of any such particulars occasioned by the lawful employmieBl 
under this Act of anv process lor the service of any notice or the recovery 
of any demand or 

(d) of any such particulars to a Civil Court m any suit to which 
Government is a party which relates to any matter ansing out of ^^7 
proceeding under this Act or 

(e) of anv such particulars to the Auditor General of India for 
the purpose of enabling him to discharge hts functions under section 144 
of the Government of India Act 1935 or 

(/) of any such particulars to any officer appointed by the Auditor 
General of India or the Central Board of Revenue to audit income-tax 
receipts or refunds or 

iwrticulars relevant to any inquiry into the 
conduct of an official of the Ircoraetav: Vo any 

appointed ^inmissioners under the Pub}«: Servants (Inqumes) Act 18S0 
or to an officer otherwise appointed to hold such inqu^ or to a Publ c 
Service Commission established under the Government of India Act 193S, 
when exercising its functions m rdation to any matter ansing out of anv 
such inquiry or ^ e> 

(gg) of any such particulars relevant to any enquiry into a charge 
of misconduct m connection with income tax proceed ng? aSmst a lawyer 
or leistered accountant to the authority referred to jn sub section ( 3 ) of 
section 61 vvhen exercising the functions referred to in that sutsectlon 
. w..' 2 ° V ^Sioned by the lawful exercise by 

Stamp Act 1899 to 

impound an insufficiently stamped document, or ^ 
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{*) of such facts to an authonsed officer of tlie Umted Kingdom, 
or of any Indian State or of any part of His Majesty s Dominions nhich 
has entered into an agreement with British India for the granting of double 
taxation relief as may be necessary for the purpose of enabling «uch relief 
or a refund under section 49 of this Act to be given or 

(/) of such facts to an officer of a Provinaal Government as 
maj be necessary for the purpose of enabling that Government to levj or 
realise any tax imposed by it on agricultural income or 

(i) of such facts to anj authontj exennsing powers under the 
Sea Customs Act 1878 or any Act of the Central Legislature impo«ing a 
dutj of exase as maj be necessary for enabling it dulj to exercise such 
powers or 

(/) of such facts to anj person charged bj law with the dut> 
of inquiring into the qualifications of electors as may be necessarj to 
establish whether a person is or ts not entitled to be entered on an electoral 
roll or 

(m) of so mudi of such particulars to the appropriate authonty 
as maj be necessary to establish whether a person fias or has not been 
assessed to income tax m any particular year or years where under the 
provisions of any law for the lime being m force such fact is required to 
be established. 

(4) Nothing m this section shall apply to the production by a public 
servant before a C^rt of any document declaration or affidavit filed or the 
iword of any statement or deposition made in a proceeding under section 
25 A or section 26'A or to the giving of evidence by a public servant in 
respect thereof 

(5) No prosecution shall be instituted under this- section except with 
the previous sanction of the Gwnmissoner 

CHAPTER IX 

SvrBR TAX. 


55 In addition to the income tax charged for any year there shall 

_ , be charged levied and paid for that year in 

Charge ot super tax. respect of the total income of the previous year 

of any individual Hindu undivided family, company loia] authority 
um^istered firm or other association ol persons not being a registered firm 
or the partners of the firm or members of the assoaation individually an 
additional duty of income tax (in this Act referred to as super tax) at the 
rate or rates laid down for that year bv Act of the Central Legislature 

Provided that where under the provisions of clause (b) of sub¬ 
section (S) of section 23 an unregistered firm has been assessed m the 
manner applicable to a registered firm super tax shall be payable by each 
partner of the firm individually on his share in the income, profits and gains 
of the firm and not by the firm itself 

Provided further that where the profits and gams of an unregistered 
firm or other assoaation of persons not being a company have been as«essed 
to super tax super tax shall not be payable by a partner of the firm or a 
member of (he association as the ose may be m respect of the amount of 
such profits and gams which is proportionate to his share 

56 Except m cases to which section 15 A applies or to wh ch by 

clause (o) of the proviso to sub-section (3) and 
Total inromf for put uy section 2j those sub-sect do not apply 
I»«> oi uipcr lax. provisions of Ihis CtaplW 

the total income of any mdmdual Hindu undivided lanhJ} company, local 
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authonty, unregistered firm or other association of persons shall, for the 
purpo>es of super tax, be the total income as assessed for the purposes of 
income tax, and where an assessment of total income has become final and 
conclusive for the purposes of income tax for any year, the assessment shall 
aI«o be final and conclusive for the purposes of super-tax for the same year 
58 (1) All the provisions of this Act, relating to the charge, assess- 

. , , . mtnt, collection and recovery of income-tax 

° except those contained m section 3, the second 

proviso to sub-section (1) of section 7 , the second 
and third provi-os to section 8, cliuscs (a) and (b) of sub-scction (2) of 
section 14, and sections 15,15-A 19 and 20 and the first proviso to sub¬ 
section (1) of section 41 and section S8-F and sub-section (2) of 
section 58^ shall appl>, so far as may be, to the charge, assessment, 
collection and recovery of super-tax 

(2) Save as provided in sub-sections (2), (2'A), (2-B), (3-B)i 
(3 C), (3-D) and (3-E) of section 18, and section 58 H super tax shall 
be pa^ able by the assessee direct 

CHAPTER IX-A 

Special pRovisiohs Relatim^ lo Certain Classes of 
pKovMttNT Fuki>s 

. 58-A In this Chapter, unless there 

" anjlhing repugnant m the subject or context,-— 

(a) a ‘ recognised provident fund' means a provident fund which 
lias been and continues to be recc^ised by die Commissioner, tn accordance 
with the provisions of this Chapter, 

(b) an “employer" means— 

(s) a Hindu undivided famil), companj, firm or other association 
of persons, or 

(«) an individiii engaged in a business, profession or vocation 
■whereof the profits and gams are assessable to income-tax 
under section 10, 

maintaming a provident fund for the benefit of his or its emplo>ee5, 

(c) an “cmplcyee’ means an employee participating in a provident 
fund, but does not include a personal or rtemestic servant, 

(d) a “contribution’' means any sum credited by or on behalf of any 
employee out of his salary, or by an empSoyer out of his own monies, to the 
individual account of an employe^ but does not include any sum credited 
as interest, 

(f) the to the credit'’ of an employee raeans the tota^ amount 

to the CT^it of his individual account in a provident fund at anj time, 

(/) the "annual accretion” lo the telance to the credit of an em 
ployee means the increase to such balance in any year, arising from contn 
buttons and interest, 

(p) the “accumulated balance due Vo an emplt^ec means the 
balance to his credit, or such poitioa thereof as may be claimable by him 
under the regulations o{ the fund, on the day he ceases to be an emplc^ee 
of the employer maintaining the fund, and . 

(ft) the “regulaUons of a fond” means the 'Special body of regula 
tions governing the constitution and administraticm of a particular provident 
fund. 
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58-B (1) The Commissioner of Income tax may accord recognition 

~ , , .L toany provident fund which in his opinion, 

^ofTioInmoi."'' ‘satisfies, the conditions prescribed in "^ecUon 58 C 
and the rules made thereunder, and maj, at any 
time, withdraw such recognition if, in his opinion, the provident fund 
contravenes any of those condiitois 

(2) An order according recognition shall take effect on such date as 
the Commissioner maj At m acconlance witii any rules the Central Board 
of Revenue may make m this behalf, such date not being later than the last 
day of the hnancial jear in which the order is made 

(3) An order wnlhdrawing recognmon shall take effect from the 
day on which it is made 

(3 A) An order according recognition to a provident fund shall not 
unless the Commissioner otherwise directs, be affected by the fact that the 
fund IS subsequently amalgamated with another provident fund on the 
occurrence of an amalgamation of the undertakings m connection wnth which 
the two funds arc maintained, or that it subsequently absorbs the wliole or 
a part of another provident fund belonging to in undertaking which is wholly 
or 10 part transferred to or merged in the undertaking of the employer 
maintaining the first mentioned fund 

(4) An employer objectiig to an order of the Commissioner refus 
iiig to recognise or on order withdrawing recognition from a provident fund 
may appeal, within sixty days of such order, to the Central Bnard of Rete 
nue 


The appeal shall be n the form and shall be verified m the manner 
prescribed by the Central Board of Revenue 

S8-C (1) In order that i pro\~dent fund may receive and retain 
Con1ition« to be sativfie I recognition, it shall satisfy the conditions set 
by a feccigwised provident out Wow and any other conditions which the 
Central Government may, by rule, prescribe— 
(o) All employees shall be employed in India or shill be employ 
ed by an employer whose principal place of business is m British India 

Provided that the Commissioner may, if he thinks fit and subject 
to such conditions if anv, as be thinks proper to attach to the recognition, 
accord recognition to a fund maintained by an employer whose prinapal 
phee of business is not m Bntish India notwithstinding that a proportion 
not exceeding ten per cent of the employees is employed outside India 

(^) The contributions of an employee in any year shall be a defi 
nitc proportion of Ins salarv for that year, and sliall W deducted by the 
employer from the employees salary m that proportion, at each periodical 
pavment of such sihty in that year, and cr^iteil to the eniploiee’s indi 
vidual account in the fun<l 

Provided that ui etnplovce who retains hiv employment while serv¬ 
ing m Hi> Majesty ■> Forces or when taken into or employed in the Nitio* 
nal Service under the Vitiona! Service (Furopcan Rnti'h Subject') Act, 
1^10 Or th" National Service (Technical Personnel) Ordinance, IW), mai, 
notwithstanding that he receives from the employer no salary or a salarv 
less than he would Jiave reenved Iiad be not entered His Majeslv s Service 
or been <o taken into or employed in the National ScrvKe contribute to the 
fund during his service m His Majestv’s Forces or while so taken m*o 
or emplojcil m the National Service a «nm not exceeijing the amount M 
would have contributed had he contuiued to receive from the emplover the 
■same salary (including increment?, if any) a* he would hue received bad 
1-15 
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he not entered His Majcstj-^s Forces or been taken into or employed m the 
National Service 

(c) Subject to the pro\isi<ms of section S8-D, the contributions of 
an employer to the individual account of an employee m anj year shall nt^ 
exceed the amount of the contributions of the employ ee in that year, and 
shall be credited to the employ ee s individual account at intervals not exceed 
mg one year 

(d) The fund shall consist of contributions as above speaneo ana 
of donations if any, received by the trustees of accumulations thereof, and 
of mtcrest (simple and compound) credited m respect of such contnbu 
tions donations and accumulations and of securities purcha«ed theremth 
and of no other sums 

(e) The fund shall be \ested in hso or more trustees or >n 
Offiaal Trustee, under a trust which shall not be reiocable save uith the 
consent of all the beneficiaries. 

(/) The employer ^hall not be entitled to recover any sum uhat 
socier from the fund save in cases where the employee is dismissed for 
misconduct or loluiuanly leaies his employrncnt otherwise than on account 
of ill health or other unavoidable cause before the expiration of the term 
of service «pecifiedjn this behalf in the irgulauons of the fund 

Iq such ca«es the recovenes made by the employer shall be limited 
to the contributions made by him to the individual account of the 
and to interest (simple and compound) credited in re«pect of such contn 
biitions and accumulations thereof tn accordance with the regulations of 
the fund. 

{g) The accumulated balance due to an emplc^ ee shall be payable 
on the day he ceases to be an employee of the employer mamtaimng the 
fund. 

(ft) Save as provided in clause (p), or in accordance with such 
conditions and restnetions as the Central Government may by rales pre¬ 
scribe no portion of the balance to the credit of an employee shall be pay 
able to him 


(2) Where there is a repugnance between any regulation of a 
recognised provident fund and any provision of this Chapter or of the rules 
made thereunder the relation shall to the extent of the repugnance be of 
no effect 


The Commissioner may at any tune require that such repugnance 
shall be removed from the regulations of the fund. 

58-D Subject to am rules which the Central Government may make 
in this behalf, the Commissioner mav, in res 

buttons in ctm TV csiMv gg W of sub-section (1) of cection 


(а) so as to ^nnit the payment of larger contributions b> an 

employer to the individual accounts of employees whose salary does not 
exceed five hundred rupees per mensem and 1 

(б) so as to pendit the crediting bv employers to the mdivadual 
accounts of employees of penodica! bonuses or other contnbuUons of a 
contingent nature where the calcubtion and payment of such bonuses or* 
other contributions is provided for on definite principles b\ the regulations 
of the fund ’ 
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58 E The annual accrebon m anj >ear to the balance at the credit 
of an empl<^ee participabng m a recognised 
j^inual accretion deemed provident fund shaU be deemed to have been 
to bo mtom. toce,vrf Jecn™] bj hira in that year and shaU be in 

eluded m his total income for that year, and subject to the exemptions 
specified in section 58 F shall be liable to income tax and super tax 

Pro^^ded that for the purpose of «ub section (3) of sect on IS out 
of such annual accretion onl) the employees mvn contributions shall be 
included m his total income 


58 F (1) An einplo>ee shall not be liable to pay income tax on con 
_ , , tnbutions to hts individual account in a recog 

c J on f,o“ “L“”il“ f“»<! m so far as Ihe aggregate 

ot such contributions in anj year does not ex 
ceed one-sixth of his salan m that year or «ix thousand rupees whichever 
IS less 


(2) Interest credited on the accumulated balance of anj employee 
in a recognised provident fund shall be exempt from payment of income- 
tax if and in so far as it does not exceed one third of the salary of the 
employee for the year concerned and in so far as it is allowed at a rate not 
exceeding such rate as the Central Government ma} bv notification in the 
Ofiicial Gazette fix in this behalf 


58 G (1) Where the accumulated balance due to an emplovee parti 
cipatiag in a recognised provident fund becomes 
Exemption of acctinu payable such accumulated balance shall be 
lated balance fmm income- exempt from payment of »upertax except to the 
ta* ana aupe \ extent of an amount equal to the aggregate of 

the amounts of super tax on annual accretion that would have been pav 
able under section 58 E up to the first day of Apnl 1933 if the Indian 
Income-tax (Second Amendment) Act 1933 had come info force on the 
15th March 1930 


(2) Where an cmplojee participating in a recognised provident 
fund has rendered continuous scixice with his emplojer for a penod of 
not less than five jears and the accumulated balance due to him becomes 
payable such accumulated hahnee shall be exempt from payment of income- 
tax and shall be excluded from the computation of his total income 


Provided that the Commissioner of Income-tax may allow such 
exemption and exclusion where the employee has rendered continuous «er 
vice with the employer for a penod of less than five jxars if in his opi 
nion tlie setxnce has been terminated by reason of the employee s ill health 
w: ty x'mAw.V/w. es •bficsmtjnjaiux. «it thn bu. i-e/tss oe other 

cause bevond the control of the employee 

(3) WTiere exemption from pi>m<nt of income tax is not allowed 
under the provisions of suf>-scction (2), the Income tax Officer «haI1 cal 
culate the totnl of the s-anous sums of income-tax and super tix which 
w.xmid has'e b«n payable bj the employee in re«pcet of his total income lor 
each of the years concerned if the fund had not been i rcrngnisnl 
dent fund and the imount by which such total exceed* the total of al 
sums paid by or on behalf of *uch employee bv way of lax for *u^ jxan 
shall be payable bv the employee m adltioo to anv other t 

Super-Uix for wh ch he may be liable for Ibe vear m which the aecunti 
balance due to him l>ccomes payable 
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58 H Tlic tnistccb of a recognised provident fund, or other person 
authorised by the regulations of the fund to 
UcducUfm at source of uvikc payment of acaimulated balances due to 
mcotne tax, jav-al Ic on sc employees, shall it the tune in accumulated 
cumubicd bsSances balance due to an CJTjployet i9 paid, deduct thcn^ 

from anv income tnx payable tmdir sub-scction (3) of section 58 G and 
mv mcomctix md supertax piysblc on m employees, lotnl income as 
determined under subjection (3) of sect op >8 J snd subsections (•») 
to (9) of section lb '•Inll ippU is if the sum to be deducted Mere income 
tax payable under the lieail Silincs 

58 I (1) The lecounts of a recogni td pnnideut fund shall be mam 
tameel b\ the. tnistcvs eif the fimel and shall 
Accoimis <f fccogmct ^,^|j fonn ind for such periods, and shall 
ifo\ dent i\nds contain such particulars as the Centnl Board of 

Re\enue nny prescribe 

(2) The accounts hall be «pen to inspection at ill rcasomble 
limes by lucome tax ivithoniicj. ind the trustees «h.ill funush to the In 
come-tix Officer «uch abstracts thereof is ihc Ceiilnl Board of Revenue 
nwy prescribe 

58 J (1) Where recognition is accorded to a provident fund with 
existing Ittlances an aecoum shill be made of 
Treatwtnt if b&lanssv n tlve fund up to the day l»cfore the diy on which 
nevilv recosnse I rrovidtnt the recognition tlUv cITtct showing the balance 
** to the credit of each employee on «uch day and 

containing such further pirticulars as the Centnl Boird of Revenue may 
prescribe 

(2) The account shill also show m te-jpecl of the balance to the ere 
dit of each employee the amount thereof which is to be iransferrcd to tliat 
employ'ees account m the recc^ised provident fund ind such amount 
(hereinafler called his tnnsferred babnee) shill be shown as the balance 
to his credit in the recognised provident fund on the date on which the 
recognition of the fund takes effect and «ub-scclions (3) and (4) shall 
apph thereto 

Any portion of thv bilancc to the credit of an employee m the exist 
log fund wh ch is not transferred to the recc^ised fund shall be excluded 
from the accounts of the recc^is«l fund and shall be Jnblc to income tax 
and super tax m accordance with the provisions of this Act other than this 
chapter 

(3) Subject to such rules as the Central Board of Revenue may 
make m this behalf the Income tax Officer shall make a calculation of the 
ag^egate of all sums comprised in a transfwred balance which would have 
been liable to income tax if this chapter had been m force from the date 
of the institution of the fund -withairt regard to anv tax which may have 
been paid on any such sum and such aggregate (if any) shall be deemed 
to be income received by the employee m the year m which the recognition 
of the fund takes effect and shall be included in the employee s total income 
for that year and for the purposes of assessment the remainder of the 
transferred balance shall be disregarded but no other exemption or relief, 
by v\ ay of refund or olhenvise shall be granted in respect of any sum com 
pnsed m such transferred balance 

Provided that m cases of senous accounting difficulty the Commis 
sioner shall have power subject to the said rules to make a summary cal- 
-'ulation of such aggregate. 
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(4) Notwithstanding an>thmg contained m cond tion (h) of sub 
section (1) of section 58-C an cmp]o>ee iii order to enable him to pay the 
amount of tax assessed on his total income as determined under sub sec 
tion (3), shall be entitled to withdraw from the balance to his credit in the 
recognised provident fund a sum not exceedmg the difference between such 
amount and the amount to which he would have been assessed if the trans 
ferred balance had not been included in his total income 

(5) Nothing m this section stiall affect the rights of the persists 
admimstenng an unrecogiused provident fund or dealing with it or with 
the balance to the credit of any individual emptojee before recognition is 
accorded in any manner which ma> be lawful 

58-K. (1) Where an employer who maintains a provident fund 
Tralmmt of food Iran. ("haher recognised or not) for the benelit of 
ferred h\ emptojer to trus his employees and has not transferred the fund 
tee or anj portion of it, transfers such fund or 

portion to trustees in trust for the employees participating m the fund the 
amount so transferred shall be deemed to be of the nature of capital expen 
diture 

(2) When an emplojee participating m such fund is paid the accu 
mutated balance due to him therefrom any portion of such balance as 
represents his share in the amounts so trans/eircd to the trustee (without 
addition of interest, and exclusive of the employee s contributions and 
jnterest thereon) shall tf the employer his made effective arrangements to 
secure that tax shall be deducted at source from the amount of such share 
when paid to the employee be deemed to be an expenditure by the einpibyer 
within the meaning of clause («») of sub section (2) of section 10 incur 
red in the year m which the accumulated balance due to the emplo)ee is 
paid. 

58-L (1) All rules made under this chap 

Prov S ons rtlai ng to {gp Shall be subject to the provisions of »ub- 
sectionc (4) and (S) of section 59 

(2) In addition to any power conferred bj this chapter the Central 
Government may make rules —> 

(a) prescribing the statements and other information to be sub 
mitted with an application for recognition 

(&) limiting the contributions to a recognised provident fund by 
employees of a company who are shareholders in the companj , 

(c) providing for the assessment bj way of penalty of any consi 
deration received by an emplt^ec for an assignment of or creation of a 
ciVargif opiw ihs dexreifaai' inttrest nr a recogmsea’ proviaent Tuna* 

(d) determining the extent to and the manner m which exemption 
from payment of income tax and super lax may be granted m respect of 
contnbutions and interest credited to the mdiyidual accounts of employees 
m a provident fund from which recognition has been withdrawm, and 

(e) generally to carry out the purposes of this chapter and to 
secure such further control over the recognition of provident fund^ and the 
administration of recognised provident funds as it may deem requisite 

. , . 55 M This Chapter shall not apply ^ 

App! canon o! this chap~ provident fund to which the Provident Tunds 
Act 1925, applies 
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CHAPTER IX B 

Special Provisions Relating to Qxtain Classes of Superannuation 
Funds 

_ , 58 N In this Chapter unless there is any 

* ' thing repugnant in the subject or context — 

(o) approved superannuation tund means a superannuation fund 
or any part of a superannuation fund tvhich has been and continues to be 
approved by the Central Board of Revenue in accordance wth the provi 
sions of this Qapter, 

(6) ‘employer emplc^ec and contribution have m relation to 
superannuation funds the meanings assigned to those expressions in sec¬ 
tion 58-A m relation to provident funds 

(e) ‘ordinary annual contribution means an annual contribution of 
a fixed amount or an annual contribution computed on some definite basis 
by reference to the eammgs the contributions or the number of members 
of the fund. 

58 O (1) The Central Board of Revenue maj accord approval to 
.. .V,. . any superannuation fund or any part of a super 

o! approval annuation fund which in its Opinion complies With 

^ , the requirements of section 38-P and mav at any 

time withdraw vuch approval if m its opinion the circumstances of the fund 
or part cease to warrant the continuance of the approval 
4 U * Central Board of Revenue shall communicate in wnting to 

me trustees of the fund the grant of approval with the date on which the 
approval js to take effect and where the approval is granted subject to 
conditions those conditions 

thp of Revenue shall communicate m wnting to 

wthdraMml of approval with the reasons for 
such w^dt^alMd the date on which the WTthdrawal is to take effect 

fund unless it has given the trustee? ^ ^ a superannuation 

of being heard in th? malli ’ ^ ^ ^ rea«onable opportunity 

Conitons tn, n I 58P In <^er that a superannuation fund 

■ ""1 ‘■PP«»-aI the follomns 

/•flV *1, t j t. «i ^ satisfied namely_ 

approval approve a fund or any paSTif ? ftmd— 

Trtun. JL'd'wthr?™? o'" 

t,c,a, ifore^id n°t>vith 
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(»i») notwithstanding that the trade or undertaking m connection 
with which the fund is established is earned on only partly in Bntish 
India. 


58-Q (1) An application for approval of a superannuation fund or 

Applraton Jot appmal ” S"P"»”nu3lion tad for aoj jear of 

assessment shall be made in writing before the 
end of that year by the trustees of the fund to the Income-tax Officer, and 
shall be accompanied by a copy of the mstruraent imder which the fund is 
established and by two copies of the rales and of the accounts of the fund 
for the last year for which such accounts have been made up The Central 
Board of Revenue maj require such further information to be supplied as 
it thinks proper 


(2) If any alteration in the rales, constitution, objects or conditions 
of the fund is made at any tune after the date of the application for approval, 
the trustees of the fund shall forthwith communicate such alteration to the 
Income-tax Officer, and m default of such communication any approval 
given shall, unless the Central Board of Revenue otherwise orders, be 
deemed to have been withdrawn from the date on which the alteration 
took effect 


S8-R. Income denved from investments or deposits of an approved 
superannuation fund shall be exempt from pay 
Exernpuon or supei^u ^ent of income fax, and any sum paid by an 

III rom i m employer or an employee by way of contnbution 

towards an approv^ superannuation fund shall, 
in the case of an employer, be deducted in computing his income, profits or 
gams for the purpose of assessment, and, in the case of an employee, be 
treated for ail the purposes of this Act as if it were a sum to which the 
provisions of section 15 apply 

Provided that no such exemption shall be allowable to an employee 
m respect of any sum which is not an ordmary annual contnbution 


Provided further that where a contnbution by an employer is not 
an ordinary annual contnbution it shall, for the purposes of this section, be 
treated, as the Central Board of Revenue may direct, either as an expense 
meurred m the year m which the sum is paid, or as an expense to be spread 
over such penod of years as the Central Board of Revenue thinks proper 


58 S (1) \Vhcre any contnbulions (including interest on contnbu 
tions if any) are repaid to an employee, the 
Treatment of repaid con amount <o repaid shall be deemed for the pur- 
inbuiions jKjses of income-tax to be income of the employee 

for that year 

(2) Where any contnbotions (including interest on contributions, 
if any ) are repaid to an employee during his lifetime but not at or m con¬ 
nection With the termination of his employment, income-tax on the amount 
so repaid or paid ^all except in the case of an emplcyee whose employment 
was earned on abroad, be deducted by the trustees of the fund at the 
average rate of tax at which the employee was liable to income-to 
the preening three years or daring suib penod, if less than three y 
as he was a member of the fund, and shall be paid by the tnist«s ^ 
credit of the Central Government withm the prescribed ome ana i 
manner as the Central Board of Revenue may direct 
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Particular* to be fun' 
ed 10 'expect of vii-er 
annuation fund* 


58-T. Where an cmplojcr deducts (rom the emoluments paid to an 
^ emnloj-cc or pays on his behalf any contributions 

iBd'SXlK’-T’o.rlidoit; of flat empio) ec to an approvnl sui^rannualion 
of, employee to be includ- fund, hc shall include all such deductions or pay- 
eii in return tinder ’‘eclion menu in the return nhich he is required to 
furnish under section 21 

58-U. If a ^und or a part of a fund for any reason ceases to be an. 
T rtt tn.oiees on appmsed superannuation fund, the trustees of 

cesiSiion of approsut of the fund sh.aU neaerthclcs^ remain liable to 
fund account for tax on anj sum paid— 

(o) on .account of returned contributions f including interest on con¬ 
tributions, if any), and 

{£>) in commutation or in heu of annuittes, 
in so far as the sum *o paid is in respect of contributions made before the 
fund or part of the fund ceased to be an apprmed fund under the proai* 
sions of this Chapter 

58-V. The trustees of an apprmed superannuitioti fund and any 
emptoyer avho contributes to an approved sup^- 
annuatiofi fund shall, when required by notice 
from the Income-tax Officer, mthin twenty-one 
dap of the date of such notice— 

(o) furnish to the Income-tax Officer a return containing such parti- 
cular» of contributions made to the fund as ihc notice maj require; 

(1) prepare and deliver to the Income-tax Officer a return contain* 

. r 

(f) the name and place of residence of tsery person m receipt 0‘ 
an annuity from the fund, 

(ft) the amount of the annuiti pa>'ab1e to each annuitant. 

(fif) particulars of ever> contribution (including interest on cOn* 
tribuuons, if any) returned to the emploier or to emploice-. and 

(fu) particulars of sums paid in commutation or in heu of 
annuities ; 

(c) furnish to the Income-tax Officer a copy of the accounts of the 
fund to the last date prior to such notice to which such accounts have been 
made up, tr^ther with such other information and particulars a* the Central 
Board of Revenue may reasonably require 

CHAPTER X 
MiSCELLANEOV’' 

59. (1) TJie Central Board of Reienuc maj, subject to the control 
p _ I , 1 . Central Gmemment, make rules for 

_ ^ ^ * carrying out the purpo-es of this Act and for 

the ascertainment and determination of anj class of income Such rules 
may be made for the whole of British India or for such part thereof a®- 
may be specified. 

(2) Without prejudice to the generahti of the foregoing power, 
such ru]e< may— 

(o) prescribe the manner m which, and the procedure b\ which. 

the income, profits and gains “hall be anised at in the case of_' 

(i) inc»m« derived in part from agriculture and in pan from 
business; 

(fi) persons residing ont of BnUsh India; 
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{b) prescribe Ihe procedure to be followed on applications for 

refunds 

(c) provide for such arrangements with His Majesty s Govern¬ 
ment as may be necessary to enable the appropriate relief to be granted 
under section 27 of the Finance Act, 1920, or under section 49 of this Act, 

(d) prescribe the jear which, for the purpose of relief under 
«ection 49, is to be taken as corresponding to the year of assessment for 
the purposes of section 27 of the Finance Act, 1920, and 

(e) provide for an> matter which by this Act is to be prescribed 

(3) In cases coming under clause (o) of sub section (2), where the 
income, profits and gains liable to tax cannot be definitely ascertained or 
can be ascertained only with an amount of trouble and expense to the 
assessee which in the opinion of the Central Board of Revenue is unreason 
able, the rules made under that sub section may— 

(a) prescribe methods by which an estimate of such income 
profits and gams may be made, and 

(h) m cases coming under sub clause (i) of clause (a) of sub 
section (2), prescribe the proportion of the income which shall be deemed 
to be income, profits and gains liable to tax, 

and an assessment based on such estimate or proportion shall be 
deemed to be duly made m accordance with the provisions of this Act 

(4) The power to make rules conferred by this section sliall except 
on the first occasion of the exercise thereof, be subject to the condition of 
previous publication 

(5) Rule> made under this section shall be published m the Ofiictal 
Gazette, and shall thereupon have effect as if enacted m this Act 

60 (1) The Central Government may, by notification in the Official 

o . , Gazette, make an exemption reduction m rate 

tioM etc*^ exemi>- or other modification m respect of income tax 
in favour of anv class of income or in regard 
to the whole or any part of the income of any class of persons 

(2) Where, by reason of any portion of an assesvees salary being 
paid in arrears or in advance or by reason of his having received in any one 
financial year salary for more than twelve months or a payment which is 
under the provisions of sub section (1) of section 7 a profit in lieu of salary, 
his income is assessed at a rate higher than that at which it would otherwise 
have been assessed, the Central Government may grant the appropnate 
relief 

(3) After the commencement of the Indian Income tax (Amend 
ment) Act, 1939, the power conferred by sub section (1) shall not be 
ejfexosahJft. exneijt. bit ijiuajns/t oi eesrjjiiljn^ an. exenujiinn. tediirijon or 
modification already made 

61 (1) Any asses«ee, who is entitled or required to attend before the 

Appellate Tribunal or any Income-tax authority 
Appearance b} auti oriscil m connection With any proceeding underthis Art 
representative Otherwise than when required under section 37 

to attend personally for examination on oath or affirmation mav attend ov 
a person authorised by him in wnting m this behalf, being a relative of or 
a person regularly employ ed b> the assessee or a lavvy er or 
Income-tax practitioner and not being disqualified bv or under 
section (3) 

1-16 
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(2) In this secuon,— , „ , . 

(*) a person regularly employed by the assev«ee shall include any 
officer of a Scheduled Bank tvith whteh the assessee maintains a current 
account or has other regular dealings, 

(«) "lawyer’ means a Bam<ter at Law or Solicitor or any other 
person entitled to plead m any Court of law m British India, 

(in) "accountant” means a registered accountant enrolled m the 
Register of Accountants maintamcd hy the Central Government under the 
Auditors Certificate Rules 1932, or a holder of a restricted certificate under 
tiie Restricted Certificate Rules, 1932 or a member of an association of 
accountants recognised in this behalf by the Central Board of Revenue, 
(w) "Income-tax practitioner" means— 

(a) any person, who before the 1st da> of April, '1938, attended 
before an Income tax authority on behalf of any assessee otherwise than 
m the capacity of an emplc^ee or relative of that assessee, 

(&) any person who has passed any accountancy examination 
recognised m this behalf by the Central Board of Revenue, or 

(c) any person who has acquired such educational qualifications 
as the Central Board of Revenue may prescribe for this purpose. 

(3) No person who has been dismissed fTOm Government service 
after the 1st day of April 1938, shall be qualified to represent an assessee 
under sub section (1) and if any lawyer or registered accountant is found 
guilty of misconduct m connection with any income-tax proceedings by the 
authority empowered to take disciplinary action against members of the 
profession to which he belongs, or if any other person is found guilty of 
such misconduct by the Commissioner of income-tax the Commissioner of 
Income tax may direct that he shall be thenceforward disqualified to repre 
sent an assessee under sub-section (1) 


Provided that—- 

(o) no such direction shall be made m respect of any person 
unless he is given a reasonable opportunity of being heard 

(6) any person against whom such direction is made may, within 
one month of the making of the direction, appeal to the Central Board of 
Revenue to have the direction cancelled and 

(f) no such direction shall take effect until one month from the 
making thereof or, when an appeal is preferrcii, until the disposal of the 
appeal 


Receipts to be giiet 


62 


paid < 


A receipt shall be given for any money 
recovered under this Act 


63 (1) A notice or requisition under this Act may be served on the 

person therein named cither by post or, as if d 
Service noiiccs were a summons issued by a Court under the 

Code of Gvil Procedure, 19(8 


(2) Any such notice or requisitton may, m the case of a firm of a 
Hindu undivided family, be addressed to any member of the firm or to the 
manager, or any adult male member of the family and, m the case of any 
other association of persons be addressed to the pnncipal officer thereof 


64 (1) Where an assessee carries on a business, profession or voca- 

t turn at any place, he shall be assessed fay the 

o' Officer of the weti m which that 

place 13 situate or, where the tmsmees, profession or vocation is carried on 
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on more places than one, by the Income tax Officer of the area in ^\hlch the 
principal place of his business profession or vocation is situate 

(2) In all other cases, an assessee shall be assessed by the Income- 
tax Officer of the area m which be resides 

(3) Where any question arises under this section as to the place of 
assessment, such question shall be determined by the Commissioner, or, 
where the question is between places in more provinces than one by the 
Commissioners concerned or, if they are not in agreement, by the Central 
Board of Revenue 

Provided that before any such question is detennmcd, the assessee 
shall have had an opportumtj of representing his view s 

Provided further that the place of assessment shall not be called in 
question b} an assessee if he has made a return tn response to the notice 
under sub section (1) of section 22 and has stated therein the principal 
place wherein he cames on his business profession or vocation or if he 
has not made such a return shall not be called in question after the expiry 
of the time allowed by the notice under sub section (2) of section 22 or 
under section 34 for the mafnng of a return 

Provided further that if the place of assessment is called in question 
by an assessee the Income-tax Officer shall if not satisfied with the correct 
ness of the claim refer the matter for determination under this sub section 
before assessment is made 

(4) Notwithstanding anything contained m this section every 
Income-tax Officer shall have all the powers conferred bv or under this 
Act on an Income tax Officer m resp«l of any income, profits or gain» 
accruing or arising or received within the area for which he is appointed 

(5) The provisions of subsection 0) and subsection (2) shall 
not apply and shall be deemed never at any time to have applied to any 
-assessee— 


(o) on whom an assessment or re assessment for the purposes of 
this Act has been is being or is to be made m the course of any case in 
respect of which a Commissioner of Income tax appointed without reference 
to area under sub section (2) of section 5 is exercising the functions of a 
Commissioner of Income tax, or 

(b) where bj any direction given or any distnbution or allocation 
of work made by the Commissioner of Income tax under sub section (5) 
of section 5, or m consequence of any transfer made by him under sub¬ 
jection (7-A) of section 5, a particular Income tax Officer has been chaiged 
•with the function of assessing that assessee, or 

(c) who or whose income is mduded in a class of persons or a 
■class of incomes specified m ai^ notification issued under sub section (6) 
of section 3, 

but the assessment of such person whether the proceedings began 
before or after the 1st day of Apnl, 1939 shall be made by the Income tax 
•Officer for the time being charged with the function of making such 
■assessment by the Central Board of Revenue or by the Commissioner or 
Income tax to whom he is subordinate, as tiie case may be 


65 Every person deducting retauung or paying any tax m pursuance 
f„T iriTTT respect of income 

Xjiumspui another person is hereby indemnified for the 
deduction retention or payonent thereof 
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66 (1) Within sixtj days of the date upon wludi he is sened wth 

notice of an order under sub section (4) of 
Statement o£ case bj section 33 the assessee or the Commissioner 
AppeUatc Tribunal to Hi^U bj appbcalion in the prescribed forefl 

accompanied uhere application is made by the 
assessce by a fee of one hundred rupees, require the Appellate Tribunal to 
refer to the High Court anv question of Ian ansing out of such order, and 
the Appellate Tribunal «haU within ninety days of the receipt of such 
application dran up a statement of the case and refer it to the High Court 

Provided that, if m the exercise of its powers under sub section {1), 
the Appellate Tribunal refuses to state a case which it has been requirw 
by the assesses to slate the assessee may, within thirty days from the date 
on which he recenes notice of the refusal to state the case withdraw his 
application and if he does so the fee pud shall be refunded 

(2) If on any application being made under sub section (1) the 
Appellate Tribunal refuses to slate the case on the ground that no questioa 
of law arises the assessee or the Commissioner, as the case may be may 
within SIX months from the <late on which he is served with notice of th* 
refusal apply to the High Court and the High Court may, if it is not 
satisfied of the correctne's of the decision of the Appellate Tribunal require 
the Appellate Tribunal to stale the case and to refer it and on receipt of 
any such requisition the Appellate Tribunal shall state the case and refer it 
accordingly 

(3) If on any application being made under sub section (1) th®" 
Appellate Tribunal rejects it on ihe ground that it is time barred the as»esse« 
or the Commissioner as the case may be may, wthm two months from 
the date on which he is sened with notice of the rejection appiv to tho 
High Court and the High Ctwrt if it is not satisfied of the correctness of 
the Appellate Tribunal s decision may require the Appellate Tribunal 
treat the application as made within the time allowed under sub section (1) 

(4) If the High Court is not satisfied that the statement m a caS® 
referred under this section are ufhcient to enable it to determine the que? 
tion raised thereby the Court may refer the case back to the Appellate^ 
Tribunal to make such adclition> thereto or alterations therein as the Court 
may direct in that behalf 

(5) The High Court upon the hcanng of any such case shall deade 
the questions of law raised thereby and shall deliver its judgment thereon 
containing the grounds on which such decision is found and shall send it 
copy of such judgment under the seal of the Court and the signature of 
the Registrar to the Appellate Tribunal which shall pass such orders as af^ 
necessary to dispose of the C3«e conformably to such judgment 

(6) Where A reference is made to the High Court the costs shall bo 
m the discretion of the Court 

(7) Notivithstanding that a reference has been made under this 
section to the High Court income-tav shall be payable m accordance wath 
the assessment made m the case 

Provided that if the amount of an assessment is reduced as a result 
of such reference the amount overpaid shall be refunded with such raterest 
as the Commissioner may allow unless the High Court on intimation given 
by the Commissioner wnthin thirty days of the receipt of the result of such 
reference that be intends to ask for leave to appeal to His Majesty 
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Council, makes nn order auUiunsing the Ccmunissioner to postpone payment 
of such refund until the <ii«po<al of the appeal to His A1 ijcst> in Council 
(7 A) Section 5 of the Indian Limitation Act 190$ •shall appl> to 
4in application to the High Court bj an assessee under sub section (2) or 
sub section (3) 

(8) lor the purpose^ of this section ‘the High Court means— 
(a) m relation to BrUish Baluchistan the High Court of 
Judicature at Lahore 

(&) m relation to the province of Ajmer Mersian the High Court 
of Judicature at Allahabad and 

(e) m relation to the province of Coorg, the High Court of 
Judicature at Madras 


66 A (1) When anj cast has been referred to the High Court under 
section 66 it shall be heard bj a Bench of not 
Reference to bt. I eard less than two Judges of the High Court and 
respect of such case the provisions of section 
eases to f ni-j Counct ^ Procedure 1908, shall, 

so far as may be applj notwithstanding anything 
contained in the Letters Patent of any High Court established by Letters 
Patent or in any other law for the time being m force 

Provided that where m any reference heard by the Bench of the 
Court of the Judicial Commissioner of the North West I*rentier Province, 
a difference of opinion arises between the Judicial Commissioner and the 
Judge of the said Court the opinion of the Judicial Commissioner <ball 
prevail 


(2) An appeal shall he to His Majesty in Council from any judg¬ 
ment of the High Court delivered on a reference made under section 66 m 
4iny case which the High Court certifies to be a fit one for appeal to His 
Majesty in Council 

(3) The provisions of the Code of Gvil Procedure 1908 relating 
to appeals to His hfajesty m Counol shall so far as may be apply in the 
case of appeals under this section m like manner as they apply in the case 
of appeals from decrees of a High Court 

Provided that nothing in this sub-section shall be deemed to affect 
the provisions of sub section (5) or sub section (7) of section 66 

Provided further that the High Court may, on petition made for 
the execution of the order of His Majesty m Council in respect of any costs 
awarded thereby, transmit the order for execution to any Court subordinate 
to the High Court 

/f,'' W.bn'u* Alv* ,vKsymv«n* xvf .the.Hjph Ouut jls varied or reversed in 
appeal under this section effect shall be given to the order of His ^faJe^ 
m Council in the manner provided in sub sections (5) and (7) oI section oo 
in the case of a judgment of the High Court 

(5) Nothing in this section shall be deemed— 

(ti) to bar the full and unqualified exercise of His Jfaje'ti s 
•pleasure in receiving or rejecting appeals to His bfijesty in Council or 
■otherwise howsoever, or 

(b) to interfere with am rules made bv the Judicial Commit 
•of the Pnvy Counal and for the time being ui force for 
■of appeals to His Majesty m Dnnicil or their conduct before ine 
Judiaal Committee 
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67. No suit be brought in any Civil Court to set aside or modify 
any assessment made under this Act, and nO' 
Bar of sutis in Gvil prosecubon, suit or other proceeding shall he 
against any <rfficer of the Crowm for an)dhing in 
good faith done or intended to be droe under this Act 

67-A In computing the period of limitation pre«cnbed for an appeal 
under this Act or for an application under 
Cotnputation of periods section 66 the daj on which the order com 
of limitation. plained of was made and the time requisite for 

obtaining a copy of suchorder shall be excluded 

67-B If on the first day of April in any ^ea^ provision ha* not yet 
been made by an Act of the Indian Eegis- 
"•Act to have effect lature for the charging of income tax for that 
pending legislati\e provi y^ar, this Act shall netertheless have effect 

Mon for charge of income proM'ion is SO made as if the provi 

* sion m force «n the preceding year or the 

provision proposed in the Bill then before the Legislature whichever is 
more favourable to the asses«ec were actually m force 


RVLb FOR 1 


the schedule 

section 10 (7) ] 

' CottPUTATION OP THE PtOPlTS AHD GvlV* 


01 iKSUXAXCE BVSIKCSi 


; management expenses shall not 


1 Tn the case of any person who carries on or at an\ time in Uie preceding year 
carried on life insurance business the profits and gams of such person from that 
business shall be computed separately from his income profits or gams from anT 
other business 

,2 The profits and gams of tne insurance business shall be taken to be either— 

(a) the gross external incomings of the preceding year from that business less 
the management expenses of that year or 

(b) the annual average of the surplus arrived at h> adjusting the surplus or 
deficit disclosed bj the actuarial valuation made for the last intervaluation peno“ 
ending before the jear for which the assessment is to be made so as to exclude from 
It anj surplus or deficit included therein whKh was made in any earlier interralua- 
tion period and an> expenditure other than expenditure which may under the prOvi 
sions of section 10 of this Act be allowed for irr computing the profits and gam? 
fSi a business whicheier 15 the greater 

Provided that the amount to be allowed ; 
exceed— 

(o) 7yJ per cent of the preimums received during the preceding year itr 
respect of singVs premium life josuranct poliacs pins , 

(h) in respect of the first year’s premiums received m respea of other life 
insurance policies for which the number of annual premiums payable is less than 
twelve or for which the number of years durmg which premiums are payable is 
less than twelve for caeff such premium or each such year 7yi per cent of such 
/irsl year’s premiums reewi-ed durmg the preceding jear plus 

(c) 90 per cent tfi the first jear’s peeraiams received during the Drecedme 

vear m respect of all other life msurance policies, plus “ preceomo 

(d) 12 per cent of all renewal premiums receded during the preceding vear 

3 In computing the surplus for the purpose of rule Z, _ 

(0) one half of the amounts paid to or rpserw.t fr^ ... ___> j « . 

of policyholders shall be allowed « a expended on behalf 

Provided that in the first such computation made under this rule of am such- 
surplas^no account shall be taken of an> such amounts to tlie extent to which thev 
ni.« ryf f> ... ptct of aoT surplifs brought forward from a previous uiter 


e paid out 
valcalion period 

Provided furth 


-- - tlut ‘f wv amount so reserved for pohc>holders ceases to 

reserved, and is not paid to or expended on behalf of policjholders one half 
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of such amount, if it has been previously allowed as a deduction, shall be treated as 
part of the surplus for the period in which the said amount ceased to be so reserved, 

(b) any amount either -written off or reserved m the accounts or through the 
artuarial valuation balance sheet to meet depreciation of or Joss on the realisation 
of securities or other assets, shall be allowed as a deduction, and any sums 
credit lor in the accounts or actuarial valuation balance sheet on account of apprea- 
ation of or gams on the realisation of the secunbes or other assets shall be included 
in the surplus 

Provided that if upon investigation it appears to the Income tax Officer after 
consultation with the Superintendent of Insurance that having due regard to the 
necessity for making reasonable provision for bonuses to participatmg policyholders 
and for contingencies the rate of interest or other factor emplo>ed in determining 
the liability m respect of outstanding policies is matenall} inconsistent with the v^u- 
afion of the securities and other assets so as artifically to reduce the surplus such ad 
justraent shall be made to the allowance lor depreciation of or to the amount to be 
included m the surplus m respect of appreciation of such securities and other 
assets as shall increase the surplus for the purpoues of these rules to a figure which 
IS fair and just, 

(c) interest received m respect of anj secunties of the Central Government 
which have been issued or declared lo be income tax free shall not be excluded but 
the whole amount of such interest received during ihc mtervaluation period shall be 
exempt from income tax under the second proviso to section 8 though not from 
super tax 


4 Where for any jear an assessment is made in accordance with the annual 
average eft a surplus disclosed by a valuation for an mtervaluation period exceeding 
twelve months then in computing the tax payable for that year credit shall not be 
given m accordance with suS-section (5) of section 18 for the tax paid in the pre¬ 
ceding year, but credit shall be given for the annual average of the income tax paid 
by deduction at source from interest on securities or otherwise during such period 

5 For the purposes of tliese rules— 

(0 'preceding jear’ means that year for which annual accounts are required 
to be prepared under the Insurance Act IW immediately preceding the year for 
wtuch the assessment is to be made or unbi the commencement of the Insurance Act, 
1938 the previous j'ear as defined m section 2 of this Act 


(ti) “gross external incomings’* means the full amount cfi incomings from 
interest diwdends foes and fees and all other incomings from whatever source de 
nved (except premiums received from policyholders and interest and dividends on any 
annuity fund) and includes also profits from reversions and co the sale or the grant¬ 
ing of annuities but excludes profits on the realisation of secunties or other assets 
Provided that incomings meloding the annual value of the property occupied 
by the assessee, which but for the provisious of sul^section (7) of section 10 would 
hsve been assessable tinder section 9 shall be computed upon the basis laid down m 
the last named section and that there shall be allowed from such gross incomings 
such deductions as are permissible under that seetion 

(ii.) "management expenses’ means the full amount of expenses (^eluding 
commissiciis) incurred exclusively m she managemmt o the busmess of 
ance, and in the case of a compattv carrying other classes of " 

the business of life insurance in addition tberrto a fair prot»rtion 
incurred in the general management of ‘J’* the 

paid to or reserved on behaf. of policyholders depreciation of 
Realisation of secunties or other as««h and «y 

which may under the provisions of section 10 of this Act be allowed f^ i 
Stag toe profiu and gams of a business are rut management expenses for die 
purposes of these rules . « j _ .unv 

Uv) 'life insurance business’ means life insurance business as defined m clause 
(U) of section 2 of toe Insurance Act 1938 
(t>) "secunties” includes stocks and shares 
6 The profits and gams of any busmess tfi m^rtacc oUier ‘ll*" 
shall be taken to be llic balance of the ”uie Supe^* 

of which are required under the insurance Act to be « “7? 

intcndenl of Insurance after adju'tmg such bJanre ** as of section 10 

expenditure other than expenditure whKh may rader the P^oins iw 
Of this Act be ailowcd for m oomputi^ the profits and gams of a uu 
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and losses on the realisation of nrvestments and depreciation and appreoation <fi 
the value of investments shall be dealt with as presided in rule 3 for the business of 
life insurance 

7 The profits and gams of companies caromg on dividing soaety or assess 
ment business shall be taken to be 15 per cent of the premium income of the previous 
year, or m the case of non resident companies 15 per cent of the British Ind an 
premium income of the previous jear 

8 Tlie profits and gams of the British Indian branches cfi an insurance coin^J 
not resident m British India in the absence of mote reliable data may be deemed W 
be the proportion of the total world income of the companj corresponding to the 
proportion which its British Indian premium income bears to its total prennum « 
come For the purpose of this rule the total world income of life insurance com 
panics not resident in British India whose profits are periodically ascertained by 
actuarial valuation shall be computed m the manner laid rlown in these rules for the 
computation of the profits and gams of life insurance business carried on m British 
India 

9 These rules apply to the assessment <ri the profits of any busine«« of in¬ 
surance earned on by a mutual msurarce assocution 



INDIAN INCOME-TAX RULES, 1922 
2'/citficatio)t No 3 / T, dated the ist April, 1922 as subsequ ntly aoieitded 

In exercise of the powers conferred by section 59 of the Indian Income- 
tax Act, 1922 {Xr of 1922), the Board of Inland Revenue has made the 
following rules, namely —■ 

R 1 These rules may be called the Indian Income tax Rules, 1922. 

R 2 Any firm constituted under an Instrument of Partnership spea 
fying the individual shares of the partners may under the provisions of 
section 26 A of the Indian Income tax Act 1922 (hereinafter m these 
rules referred to as the Act), register mth the Income tax Officer the 
•particulars contained in the said Instrument on application made m this 
behalf 

Such application shall be signed by all the partners (not being minors) 
personally and shall be made— 

(o) before the income of the firm is assessed for an> ^ear under 
section 23 of the Act or 

(h) if no part of the income of the firm has been assessed for any 
year under section 23 of the Act before the income of the 
firm IS assessed under section 34 of the Act or 

(c) with the permission of the Appellate Assistant Commissioner 

hearing an appeal under section 30 of the Act before the 
assessment is confirmed reduced, enhanced or annulled or 

(d) if the Appellate Assistant Commissioner sets aside the assess¬ 

ment and directs the Income lax Officer to make a fresh 
assessment, before such fresh a<se«sment i-* made or 

(r) before or after the dissolution of the firm in respect of the 
assessment or assessments to be made on its income up to the 
date of dissolution 

Provided that where an application is made under clause (e) after 
dissolution of the firm it shall be signed by all partners (not being minors) 
who were partners in the firm imroedialely befpre dissolution and b\ the 
l^al representative of any such jierson who is decea<e<l 

R 3 The application referred to in Rule 2 shall be made and verified 
m the form annexed to this rule and shall be acaimpanieil by the original 
mstrument of partnership under which the firm is constituted together 
■ftfith a copy thereof, provided tliat if the Income-tax Officer is satisfied 
for 'ome sufficient reason the original Instrument cannot conveniently oe 
produced he may accept a copj of it certified m writing bv all the partners 
(not being minors) or where the aiqdication is made after dissolution o 
the firm bi all the persons (not being minors) referretl to m the ,1 

the «aid Rule to l>c a correct cop> and m Fiicb ■> case the appiicat'O*’ s 
be accompanied bj a duplicate copr 

1—17 
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Form of appUcaUoti for regisirahon of a firm tinder section 26-A of the 
Indian Income tax Act, 1922 


To 


The Income tax Officer, 


Dated 19 

Income tax ^ear 19 |19 

1 We beg to apply for 

the registration of our firm under section 26 A of the Indian Income-tax 
Act 1922, for the assessment for the income tax year 19 ] 19 

2 The original | a certified copy of the Instrument of Partnership 
under which the firm is constituted speafying the individual shares of the 

a copy 

partners together with - is enclosed The prescnbeo 

a duplicate copy 

particulars are given in the Schedule below *' 

3 We do hereby certify that the profits (or loss if any) of the 

previous year were 

. ' ' ■ ■, ' — dinded or credited as 

period up to the date of dissolution were 1 will be 
shown in Section B of the Schedule and tnat the information given above 
and m the attached Schedule is correct 

(Signatures) 

(Address) 


SCBEDULB. 

NoTE.--This application must be signed by all the partners (not being 
fflmors) m the firm as constituted at the date on which the application is 
made or where the application ts made after dissolution of the firm by all 
persons (not being minors) who were partners m the firm immediatdy 
before dissolution and by the legal representative of any such person who 
IS deceased 


Name of 
partner 

Addreis 

Date of 
admittance 
to partner 

(0 

(if any) 

(0 

on 

from finn 

(a) 

Share in the 
balance of 
profits (or loss) 
(annas and pies 
in the rupee) 

I 

= j 3 

3 1 5 1 6 


(a) Parttculars of the firm as consMuted at the date of this afplt’ 
cation 


(b) Particulars of the aPPortionmeHf of the income profits or gains 
{or loss) of the business profession or vocation m the pre¬ 
vious year between the partners who in that previous year 
were entitled to share tn such income profits or gams {or 
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Not^—( 1) If the interest, salary and (or) conimission is parable 
(or allowable) only if there are suffiaent profits available this fact 
should be noted by tnarJong the items m the appropriate columns with 
the letter R (In other cases the interest, salary and (or) commis 
Sion may exceed the total profits so as to leave a balance of net loss 
divisible in column 6 ) 

(2) If any partner is entitled to share in profits but is not liable to 
bear a similar proportion of any losses this fact should be mdicated 
by putting against his share m column 6 the letter P 
R 4 (1) If on receipt of the application referred to in Rule 3 the 

Income tax Officer is satisfied that there is or was a firm in existence consti 
tuted as sliown in the mstrumcnt of partnership and that the application 
has been properly made he shall enter in writing at the foot of the instni 
ment or certified copy as the case may be a certificate in the following form 
namel} — 

instrument of partnership 

This ------—--- has this 

certified copj of an instrument of partnership 
day been registered mth me the Income tax Officer for 

m the province of under 

section 26-A of the Indian Income-tax Act 1922 and this certificate of re 
gistration shall have effect for the assessment for the jear ending on the 
31st day of March 19 

(2) If the Income tax Officer is not so satisfied he shall pass an 
order in writing refusing to recognise the mstrument of partnership or 
the certified copy thereof and furnish a copy of such order to the appli 
cants 

(3) The certificate referred to m paragraph (I) above shall be 
signed by the Income tax Officer who shall thereupon return to the apph 
cants the instrument of partnership or the certified copj thereof as the 
case may be and shall retain the copy or the duplicate cop) thereof 

R 5 The certificate of registration granted under Rule 4 shall have 
effect only for the a«5essment to be made for the year mentioned therein 
R. 6 Anj firm to whom a certificate of registration has been granted 
under Rule 4 may apply to the Income-tax Officer to ha\e the certificate 
of registration renewed for a subsequent year Such appl cation «hall be 
signed personally by all the partners (not being minors) of the firm or 
where the application is made after dissolution of the firm bj all persons 
(not being minors) who were partners in the firm immediately before <lij 
solution and by the legal representative of an> such person who is deceased 
and. aismmpanied bv 3 certificate in the form set out below Tlie apptica 
tion shall be made within the time and subject to the conditions 
which are specified in clause (o) clause (fi) clause (c) clause (o) of 
clause (e) 3s the case may be of Rule 2 

Form of application for the Fmenv! of RciTUtration of a firm under 
section 26'A of the Indian Income lax Act 1922 
To 

The Income tax Officer 

Dated 

Assessment for the Income tax ycor I'’ 
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j . beg to apply for the renewal of the 

registration of our firm under section ^A of the Indian Income tax Act. 
1922 for the asses-^ment for the Income tax year 19 [19 

instrument of partnership 

2 The - -was registered 

certified copy of the instrument of partnership 
bj the Income tax Officer for m the province 

of on the of 19 


and T\e hereby certify that the constitution of the firm specified m the 
instrument of partnership 

____ so registered on 

certified copy of the instrument of partnership 
remain* unaltered 

3 We do hereby further ceriify that the profits and loss (if an}) 
previous year were 

of the -- -—--—--- 

period up to the date of dissolution werelivill be 
dmded or credited as shown below 

Particvlors of apportionment of the income profits or gains (or /'’•t-f) 
of the biunness profession or vocation tn the prenoits year or the period 
up to the date of disioluhon between the partners xiho uerc entitled to 
share tn such tneome, profits or gams (or loss) 


Name of 
partner 

1 

Addreu I 

t . 

Date of ad 
mittasce to 
partnership 

3 

(0 

Interest on 
capital or 
toantfifany) 

4 

(0 

Salary or 
commuaion 
from finn 

5 

(a) 

Share in the 
balance of pro* 
fiu (or Ion) 
(annas and pies 
in the rupee) 

6 

Re* 

narb 

7 





i 




Notf (1) If the intereat, salary and|or commission is payable (or 
allcnvable) only if there are suffioent profits a\-ailable this fact should b« 
noted by marlang the items m the appropriate columns with the letter *R 
(In other cases the interest, salary andjor commission may exceed the total 
profits so as to leave a balance Of net loss divisible m column 6) 

(2) If any partner is entitled to share m profits but is not liable 
to bear a similar portion of any losses this fact should be indicated by 
putting agamst his share m column (6) the letter P 

(Signatures) 

(Address) 

Notf— The application must be signed by all the partners (not being 
minors) in the firm or if made after dis'olution of the firm by all persons 
(not being minors) who were partners m the firm immediately before disso¬ 
lution and by the legal representative of any such person who is deceased 
R. 6-A On receipt of an application under Rule 6 the Income-tax 
Officer may, if he is satisfied that the application is ui order and that there 
15 or was a firm in existence constitute as shown in the instrument of 
partnership, grant to the as‘es«ee a certificate signed and dated by him 
in the following form — 
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“The registration of the firm of.granted on 

•. IS renewed by me and will retrain effective for 

the assessment for the year ending on die 31st day of March 19 " 

If the Income-tax Officer is not so satisfied, he shall pass an order in 
writing refusing to renew the registration pf tfie firm 

R. 6-B. In the event of the Inoime-tax Officer being satisfied that 
die certificate granted under Rule 4 or under Rule 64 has been obtained 
without there being a genuine firm in existence he may cancel the certificate 
so granted 

R. 7. Under section 9 (1) (ti) of the Act, the sum to be allowed in 
respect of collection charges slnll not exceed 6 per cent of the annual value 
of the property. 

R- 8. An allowance under secuon 10 (2) (pj) of the Act in respect 
of depredation of buildings, machiner}', plant or furniture shall be made 
in accordance with the following statement — 

Gass of fcuifrfmgs, machinery, plain or HirniiuK. / Rate. / Remarfa. 


I. Building*— 

(l) First dais—tubitanliai buildings of sdecl- 
ed matecUIs 

(a) Second class—buildings ofless fubstantial 
construction 

(3) Third class buildings of cocscrucuoa 

infenor to that of second dass buddings i 
but not including puRly temporary ' 
erections ' 

(4) Purelytemporaryert^monstuchasvfooden 

structures 

II. Furniture and Fittings— 

(1) General 

(3) Kate for furmture and dctmgs used la 
hotels and boardu^ houses 

III. htaehinery and Plant— 

(i) General rate. 
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Qau of buildings, machinery, plant or furniture. 1 


I Percentage on 
the written down 


(») Sp<a«lr>t^tobc,ppl.rfto tt, „h„k „( 

plant used m the 
following concerns. ' 


(t) A Hour millst 

(a) Rice nulls 9 

(3) ^ne imUs 

(4) Sugar nulUt 

(5) D stillers 

■ (6) Ice faaories. 

<2| factories 

(U) Alalcii ractones 
(9) Tea factories 

(a) Strawboard nulls 

(5) ‘Muminiutn factories 

(o) Flectncal Enginecnng wor hs 

• •NESA'^Noeatra.ahlft allowance 


worked For the pur 
pose of granting this 
extra allowance, the 
normal number of 
workingdays through 
out the year will be 
taken as 300 and if, 
for example, a con 
ccra has worked 
double or mulnple 
shifts for too days 
the extra allowance 
will be ird ofsoper 
cent of the normal 
allowance for the 
whole year This 
applies to all con¬ 
cerns whether the 
general rate or any 

S eeial rate appLei to 
em but does set 
apply to an item of 
machine^ or plant. 
speeiEeally exeeptea 
by the letters ‘jfE. 
S A.' being shown 
against lU* 

The ^oal rates spec*- 
hetf herwnaAer may 
be adopted at the 
option of the assessee 
for electrical nuichi 
nery, air cooditioiung 
machinery, locomo¬ 
tives rolling stock, 
tramways, an 1 rtd 
ways, weighing ma¬ 
chines, calculating 
machines, type 
writers, Neo-pwt 
Tranking nuchines 
accounting roachincsr 
other office machi¬ 
nery, refrigeration 
plant eontaiaen,ctc, 

I and motor vehicles 
used in Ibe concern 
t Replacements of rol 
lers will be allowed as 
Revenue expenditure 
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of buildms^, nudusefy, pUnt or furaiture j 


I Motor car repairing wotlu 
) Internal combuition engine repaiinDg 

[g) Galvanizing works 
to) Patent Stone work! 

’j}^ OjJ TsMeuoa Stcftvjrf 
lai Chemical works 
■ 3) Soap amt Candle works 

14) Lime works 

15) Saw Mills 

161 Tin and can making works 
') Dyeing and bleaching works 

i C^ent works using rotary Kilns 
Rod imllf 
Hydraulic presses 
Brtck manufacture 
Tile making industry 
MaiwCictute «f vegetable gbee 
Masuliwture of optical inscrumentt 
faj) Coke manulacture 
3 u) Slanufacture of coocrete pipes 
[37) Glass manufaenire and the manufacture 
of vacuum tubes and vacuum bulbs 
(38I Telephone operating concerns 
(>g> k\ire tM nail making mills 
130) Iron and Steel imluitry *(DUst furnace 
plant, Steel making plant, Steel 
foUingpUnt, forges, geoeraton, beilem, 
and Sheet mills 

i 3t> Tannenei 
33] Cattery manuCseture 
33} ^lanuucture of llealdj and Re«ds 
(Knitting, Reed making, Varnishing, 
Doubling, kttisding and polishuig 
machines) 

(3(1 \taauticciteofCoafectiooery(uti‘Jud(ng 

biscuiu and peppemuBU) 

(35} ManuCicturr of p^ery and other clay 
products 

Rubber goods factories. 

f a) Ceneralmacbineryandplam 
I) MouU« (\ E.SwV) 

Silk rsanuCictanng—iVeaiing sstschmery 
worked by clectrtc motors including 
Winding machines, rwuting frames, 
(foiibhngrnachtnev, p<ni tnadav ma. 
cbln^ warping machines, toorns, 
StcntcriBg n^inei and byi]r»eair«o> 

) Special rates to be sgrpiieil to other Bxacbw 
orry and plant. 

RopewiTstruetmTsCN E.S A.)— 

i ll Tpeitle and ststion steel srerV 
>) Unvtngand tezaioQ geanog 
3) Camers 

4) Rcgirway r<y>ei and renle sheaves ami 
ronnected parts 
Sih \\crk»— 

(1) Macidnerr. plant, Iocobwuvts, wagoasl 
, , ant! rol’vtw stock, j 

lO Uaeie-s. anl ft-a^ns! plant (V KKA.) ' 


'Repbcetnent of roil* 
' lag mill rolls will 
be allowed u 
revenue esrpeoditure. 
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Clauoft>ui]d]0g5, macbinnyy phot or Tiuiuture | Sato. 


( 3 ) Goneral plant and ouchiner^ used in 

engtntenng shops 

(4) Rnervoin, cosdensenj salt J»as,dolitory 

channels and pien, if constnicted of 
masonry, concrete crmenl, asphaU o» 
similar matenali (Ti ESA) 

Note —Repairs to similar works made of 
earth will be allowed as rei-emie 
expenditure 

( 5 ) Piers, quays and jetties, constructed 

entirely or mainly of steel (N E.S A ) 

(6) Piers,quaysandjettiesconsmictcdcbtircly 

or nsainly of wood (N E S A ) 

( 7 ) Pipelines for cons eyin; brine >feoiijtrue> 

ted of masonry, concrete, cement 
^halt, or similar tnatertals (N E 

C Riectncal Machinery- 
Ill Battenei 

(s) Otfaer electrical enaelunery, iiKluduw 
electrical geoeraton, motors (other than 
tramway moton) 

( 3 ) Switchgear and immimenu, irawfonDer* 

and ether stationary plant and snmie 
and fittings of cleetnc light atid fan 
tmullaoens (N E S A) 

U) yfldw(iun(leablesandwifes(NE,SJV.) 
Ill E.Sjh) 

( 0 ) X Raj and El«ctr<>therapeuiic apparatus 
„ ,, “d accessones thereto (N E S A > 

D Machinery used »n the producuon of one 
/.I» fd«a (N E.S A.) 

(i) Reccing equipment, Reproduemf equip- 
mem, Otrelopins tnachows, PnnuloE 
machines Editing machioes.Svnchn^ 
niseri and studio Jj^hti 
(a) Projecting equipment of Wm eilubiutw 

CoDcenu " 

® Supply usdertaiings 

lit EAe^c plant, machinery, Wer»^ 

(B) Hyilro.«lectnc^ocenB,H)-draulie»yo,fa. 

I. 

111 Pei^cnt way (N E.S A )— 

(e) WotM^mgsoooocarmjlespernuIeor 

,,, _ per aimuni. 

(4) Ex^iag5o,oooandnotexceediiW75ooo 

(e) E^^edi^ 75A»o and exwedme 

Ms 000 car miles per taJe of tract 
per annum 

(») Cus-car tracb, car bodies, efectnd 

, , _ Equipment and motors 

( 3 ) General plant, machinery and tool, 

(i) Efmanent way—Tbe same 

fu* the permaxwnt way 
of eleftnc trxmwayi ' 

(») Tramean including engines and gtars 
Hj^WiUcrsil Oil eooceens A.). 


IPemtsuge on 

I Ihe written 
down Value 


Renewals of buT^ er 
studio lights wiUhe 
aUe>H«d M Rerptaw 
ecpendkture 






RULES 


137 


Class of buildings, machinery plant or funuture, j 


(t) Boilers 
(2) Prune movers 
Distribution 

I Returnable packages. 


2 Kerbside pumps ineluding underground 
tanks and fittings 
(3) Process plant 
B Field operations— 

t BoiIen 

Prune movers 
Process plant 

C Except for the following items— 
ft) Below ground 
fa) Above ground- 
fa/ Pbrta6fe 6oirers, a'ridlng tools, weilTficaa'j 
tank, ngs, etc 
fi) Storasfe tanks 
m Pipe line*— 

(t) Fixed boilers 
(11) Prime movers. 

(ill) Pipe line 
Distribution 

ft) Returnable packages , 

(a) Kerbside pumps including underground! 
tank and diiuias ' 

I. Ships (N E S A )— 

(I) Ocean- 

fa) Steamers and hfotor vessels 
(0 ^>>1 Of tug 


(2) Inland— 

t a) ^teamersand motorvcsseh 
t) Tug boaB 

ij Iron or steel Bats for cargo 
a) \\oodeneai^ boats up to JO torts capaeityj 
1) AV ooden cargo boats over 50 tons capacity ' 
/) Motor launches 
l) Speed boats* 


J Mines and Qjiames (V E S.A.)— 

(0 Machinery— 

(a) Surface and underground machioerT! 
(except eicctncai macbinery), head] 
gear, monng parts and ntU I 

(i) boilers and head gears (excluding moving 
_parts) 


Percentage 
on wniten 
dovvn value 


Cost of packages 
actually used up will 
be allowed as 
rev enue expenditure 


Cost of packages actu* 
ally used up will be 
allowed as rmmse- 
erpendiCicre 


These rates are pes> 
tentages on the ongi* 
nal Cost For further 
modifications, tee 
Appendix to thu 
rule based on Kotifi- 
calion 46, dated 
>5 

• "Speed Boats" 
mea n s a motor* 
dnven boat with a 
high speed iniernal 
cimbusuon engine 
capable of prc^iel- 
ling the boat at a 
tpe^ exceeding 15 
mites per hour w 
full water and •<» 
deugoed that 
running »l spew it 
will plane—I ft’** 
bow will n»c from 
the water 


1-18 
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(a) Coat tu\«, wlmUnt; tojxj, Uaubjr »«>pti 
and lanl^fomr? pipet 

(3) Shafts and Inclines 

(4) PotUhle urtdergewind machinery 

(5) Safety lamps 

(Gi Tramway* on ine surrace 
K Aeroplane* (N A )— 

U) Aircraft 
(a) Aero-cnffinei 

(5) Aerial photovaphiC apparaiu* 

L. O) Textile machinery, excludingulh manufac* 
luring machmery— 

i «) Cotton 

h tule, exdu ling generatinf | lam 
ij tVoolIenarid wortied 
i) carpet 

(a) Ginning and Premrvg machinery 
M (l) \ircompre*sor*an£l Pneumatic rnachincryl 
la) Electroplating and Electro-welding pUnt 
(3) Newroaper jirodueuon plant and nuebtnery 
<4) A'tOsftditiomng twclwiery 
(5) Locornotnes, rolling «toek, tramway* and 
railway* used by coneerm eadudiog 
railway conccra* (N T S A) J 

li) Tubewellbonngpiani u 

(9) Concrete pile driving machine* 
tS) ''eitfhiitg machine* (N C.S A ) 

(4) Worsi Initnitneno 
15) Automatic and Semi automuM tna 
chine tools 

(G) PreelsifpO mael me tools 
e g Gnnding maehinet 

O (i) C^culaiing machines (N E-S A ) 

! i) T^ewriter* (NCSA) 
j) Tseo-pott franking nacKme* (N C.S A ) 

4) Accounting machines pj C.S A) 

5) Other Office machinery (Nt.SA) 

6] Sewing and Knitting machine* 

emnloyed m themaouCactureofliMtety 
and wooften gixids 

(7) Sewing and Stitching piacbine* for 
caova* or leather 

( 8 ) Hand or automatic cmbroiderv ma 
chines and ftieif accessonc* (n t.S A ), 

(9) Refrigeration plant, contasnen etc , (N fe 
S A } 

fio) Road making plant and nuchineiy 
(it) Artificial Silk manutaecutmg plant »t»d 
machinery • 

(12) Surgical instiumenit (N E S A ) 

(13) WirelcH apparatus and gear, sviielesi 
appliance* and accessonea (N E.S A > 
(S4> Budding contracton’ macbinery 
ESA) 

P Indigenous sugar cane emsben fKohliu and 
Belaas) N E.S A «» "no 

K Motor cars, fN E S A ) 

Cycle* N E 5 A 

R (i) Xiouldsused in the nsanufactisre of concrete 
pipes (N E S A.) 

(a) Motor taxis, tnoWi lorries too^ot base* 


« it,eimwals wiU be *1* 
lowed as revenue ex¬ 
penditure 

tCostofiamp* actuii 
ly used up sviH he 
allowed as revenue 
eypcnditure. 


• Replaetmenl ‘’1 
ttooden part* o' 
plant and machining 
Will be allowed as 
revenue ejrpejidihire 
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APPENDIX 

l^otificaMn No 4^ dated lS/6 August, 1942 
(I) Increased rate of depreciation an ocean going steamers and motor 
vessels due to zvar time conditions —^The rate of depreciation allowable on 
ocean going steamers and motor vessds will be increased from 5 per cent, 
to per cent per annum for this period commencing from lat Septem 
her, 1939 and ending si'c months after the cessation of the present hostilities 
—’the date whereof will be notified The increase will affect ye.ars of as 
sessment 1940-41 onwards In order to secure that all shipping concerns 
receive the increased allowance for the same length of time, the allowance 
for the year o{ assessment 1940-41 will have reference to the proportions, 
falling before and after the end of August, 1939, of the trading year which 
IS the 'previous year’ for income-tax purposes for that year of asse«sment 
Example 1 If the previous year wtas the calendar year 1939 the 
depreciation allowable for the year of assessment 1940-41 wnll be exempted 
at the rate of 5 per cent for 8 months and 6^ per cent for 4 months 

Example 2—If the previous year were the year ending 31st March, 
1940, this allowance will be computed at S per cent for 1 montlis and 
■654 for 7 moTvtltt 

If the assessment for the year 1940*41 has been closed then where 
the assessment has been made at 'mr due to the depreciation allowance not 
being entirely wiped off, the additional allowance due for that year under 
this paragraph will be deducted from the profit assessable for the year 
I941-42 and m any other case an adjustment will be made m the tax 
demand for 1941-42 equal to the difference in the tax demand which would 
have resulted if the additional alIo^vancc had been given in the asses*mcnt 
for 194041 

(2) The rate of depreetahon on second hard ocean going steamers 
and motor vessels—In the case of t steamer or motor >essel purchased 
secondhand the nomwl allowance wnll be computed by reference to the 
actual cost of the steamer or the motor vessel concenicii to the new oivner 
and its reasonable expectation of life nt the ditc of purcha e The new 
rate and the method of compulaiioii will bare effect from the assessment 
for 194142 and not from any earlier assessment 

The follcosing “icale is to be u»ed to detemwne the fractional part 
of the cost of a steamer or motor \essel that is to be allowed year Iw year 
as deprecnlion income tax purposes except when at the date of 
purchase the steamer or the motor vessel concerned is more than 24 years 
old In such a case the rate of depreciation to be allowed wall be decided 
by the Central Board of Roenue on the facts of each case 


A^e at daw 

atpurchaie jExpeCtaUMioIltle. | 

■ tTACbo-iat part ot tiotj to 
r allowetl u depreciaiioo each year 

Over yean 

Under yean 

70 

T 



»9 


10 

,, 

Dutober in the prevHiu* 
COiuOUM. 



9 



»3 

i 







and »o 00 
*3 

4 
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The scnic gi\cn above havnig been applied lo find the normal 
allowance, the extn Mlowance for war time coiiihtions will be given on 
the lines laid downi in paragraph (1) above A< the increased allowance 
for a new vessel is one fourth of the normal 5^c of cost, the addition m the 
case of second hand steamers is to be taken as )4tli of the nomn! allowance 
computed by ai>phcation of the scale 

Example —A vessel, 12 jears old, was purchased at the commence¬ 
ment of the ‘previous jear' to jear of assessment 1937-38 for Rs 5,00 000. 
According to the scale the expectation of life at the date of its purchase 
second hand was 9 >ears for tht >ears of a«e«mcnt 1941-42 onward> 
the depreciation allowance would be 1/9 of Rs 5,00000 Rs 55,555 

Tor the jears of assessment correspondmg to previous vears that are 
chargeable accounting ,.criods for Lxcesv Profits Tax purpose^, the wartime 
addition of Jilh referred to m paragraph (1) will be added 

(3) Depreetahon on additions to oceangoing steamers and motor 
zvssets ore as of a capital nature for income-tax purposes— 

Anj expenditure which has been treated a, capital for income tax purposes 
(cff. installation of refrigerator plant or renewal of engines or boilers) 
f«!. Ilf prime cost of the steamer or motor ves«e! concerned 

tor the purpose of computing depreciation allowance 

c.lcuuS«“tTo»,■" “Pend'Wrt 'nil 1» 

expenditure is or eras made before the expiration of the 
Soosn™ ."“"'er Or the motor vessel, the notnial 

altaincc (etjt 'Sill be loctea-ed b> such s sum a, mil exhaust or "OuM 
Mtimtedhfl^ " ''1""'*''“'^ ■'>' 'emainmi; jears of the 20 jears' 

ejtr„rs,^,n'’r/'t‘' 7 ~''” '“I'l'""'',»' <»0C0 uos made to a tessel at the 

S be m yi'roJ*" ''‘’"™1 elleuanee for the addition 

0 "“' ;'ele;s’'i“eTs-S,m^tT,.'^i‘ 

Old or aLTatrsJtor 

uS'iSI'm be 'nnl'er est.Lled sears of Me 

!’> applsing the table on paramnh f21 above if for 
ei^enditee' ° ‘S at date of the'capital 

old r "a- "'a<le »■ a vessel 22 jears 

" 4 years J ’'"''*”8 '■> "he table in pangraph (2) 

Rs 60000=K, f ""a"" '“r the addition svdl thereforl be K of 

«,es“d ’"r of the further est,mated life of 

for ’ Za purchased secondhand the nonnal allossanse 

as° dl exh™,r„ '°S f ay'"*'' l>e '-creased by such a 
sum as will exhaust or would have exhausted the expenditure over the 

S'ab^^e’"' "" »' '"a" in™ ■” «■= » 

A vessel was over 8 jears and below 9 jears old when 
of life at tlie date of purchase 
secondhand ^^Bs 12 jwre Af^ the lapse of 7 jears of this expectation 
of life, an addition of Rs, 60000 was made to it. The normal allowance 
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for this addition wih be Ija of Rs 60000=Rs 12000 for each of the 
remaining five \ears of the expected life of the \essel 

The increased allownnces so calculated will be allowed for the years 
of assessment 1941*42 onwards The extra allowance for wartime condi 
Uons tvill also be given on the lines laid down m paragraph (1) above but 
the aggregate allowances on the additions shall not exceed the cost thereof 
Rr 6 A 9 and 9 A—Omitted m 1939 

R 10 All sums deducted m accordance with the provisions of 
section 18 of the Act «ha!I be paid— 

(a) m the case of deduction by or on behalf of Government on the 
same day and 

(b) in all other cases wtliin one week from the date of such deduc 
tion or the date of receipt of the chalan by the person making the deduc 
tion, as the case maj be 

Provided that m cases falling under (b) the Income tax Officer may 
in special cases and with the approial of the Inspecting Assistant Com 
missioner permit an employer to pay the jncome-tax and super tax deducted 
from any income char«able under the head Salaries Quarterly on June 
ISth September 15tb December JSth and March IStL 

R. 10 A The prescribed rate of exchange for the calculation of the 
^’a]ue m rupees of any income chargeable under the head Salanes which 
IS payable to the assessee out of India in sterling by or on behalf of 
■Goernment shall be If 6d per rupee 

R 11 (1) In the ca«e of income chargeable under the head Salanes 

where deduction is not made by or on behalf of Government the person 
making the deduction shall forthwith send to the Income tax Officer within 
■whose juri«dictioti the deduction is made (or where there is more than one 
Income tax Officer having jun«diclion m llie same area to the Income tax 
Officer specified b> the Commissioner of Income tax) a statement in the 
following form — 

list of fersotts to uhom ialanes f-tnswiit annwSes ffraiuiites com 
missions bonuses or any other sums eharffeob/e to income lax under 
section 7 of the Income tax Act 1922 have been paid during the month 
ended 19 particulars of he 

iCMiountf paid the amounts due but not paid and the mconie-tax and 
super tax deducted 

Name of employer Address 

Name of person responsible for paying 
the salary, etc (if not the emplojer) 


Address 



of ulary jalary 
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I beiogf the person responsible for paying the above salaries etc, 
do herebj declare that the above particulars are correct 
Signature Date 

Notes— 1 Columns 11 16 18 20 22 24 26 and 28 The total amount 
of salaries received the amounts paid or deducted m rc«pect 
of Provident Superaimoation or other lunds insurance 
premiums and the amounts of tax deducted from the 
beginning of the financial jear or from such month after 
the 1st daj of Apnl as the emplojee entered the service 
of the employer should be shown 

2 In the case of an empIo>ee who has left the service of the 

emplo)er progressive totals of the amounts paid rebate 
allowed and tax deducted should be 'hown up to the la«t 
month of the jear 

3 The address of the former emplojer of a new einplojee and 

the address of the new emplc^er of an outgoing employee 
should be given m the remarks column wherever 
practicable 

(2) In cases where the trustees of an approved Superannuation 
Fund repay any contributions to an emplojee dunng hts lifetime but not 
at or m connection with the termination of his empIojTnent they shall 
forthwith send to the Income tax Officer specified in sub rule (1) a state¬ 
ment giving the following particulars — 

1 Name and address of the emplo>ee 

2 The period for which the emplo>«e has contributed to the 
Superannuation Fund 

3 The amount of contributions re paid— 

(а) Pnncipal 

(б) Interest 

4 The average rate of deduction of income tax dunng the pre 
ceding three 5 ears 

5 Amount of income tax deducted on rc paj-ment 

(3) The statements referred to in cub rules (1) and (2) shall be 
drawn up in separate sections one for each place where the cinpIo}ecs are 
stationed and an additional extract of those sections relating to cmplc^ccs 
who arc residing outside the junsiJidton of the Income fax Officer referred 
to above sliall al<o be cent with the stnlemcnt 

(4) The person responsible for making the deduction or the trustees 

as the ca«e mav be shall pav the amount of tax «o deducted to the credit 
of the Central Government b> remitting it withm the time prescribed m 
Rule 10 into the Government Treasurj or office of the Rc erve Bank of 
India or of the Imperial Bink of India accompinied an Ineome-tax 
ehahn blank copies of which shall be supplied Iv the Income-tax Officer 
for the purpo<c provided that on recapt of the afeoie-menticmcil sta enimf 
the Income tax Officer mav if so exprc<stv requested and if salisfcd tfiat 
there is sufficient ground for the reque t himself hare the nccc^var} cliaiin 
prepared and fonvardwl to tlie person concerned who shvll thereupon pw 
the amount t > the ereiht of the Central Government m the manner ai>m 
de«cnbed. . , , 

R 11 A In the cave of income chargealle under the head 
where deduction t« not made br or on behalf of Covemmenf the Comoi 
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Stoner of Income tax maj, in his discretion notwithstanding an>1hiDg 
contained m rule lO and sub rule (1) of rule 11, permit an employer to pa> 
income tax and super tax on the income of his employees chargeable under 
the head salaries’ m a lump sum every month based on the average amount 
of income tax and super tax deduction every month from such income and 
to submit at the end of the year to the income-tax officer wnthm whose juris 
diction the deduction is made (or where there is more than one Income tax 
Officer having jurisdiction in the same area to the Iticome tax Officer 
specified by the Commissioner of Income tax) a statement giving the 
following particulars 

1 Name of emplojee 2 Amount of salary (or wages) pai^ 
during the year 1 Leave salary or allowance if any paid outside British 
India 4 Period for which the salary (or wages) was paid 5 House 
Tent allowance paid during the year 6 Value of rent free quarters for the 
year 7 Bonus gntuitv fee commissions perquisites or other allowances 
profits in lieu of or in addition to salary payments made at or in connection 
with the tenniintion of employanent advances of salary etc and all 
sums paid which are chargeable to income lax (Full details showing the total 
amount paid during the y’ear persons for which the payment were 
are to be gi\en separately for each item) 8 Salary, bonus and all other 
snms which are due to be paid during the year but which were not actually 
paid (Full details sho%\ing the amount the due date and the period for 
which the amount was payable are to be given for each item separately) 
9 Total of items 2 3 5 6 7 and 8 nboie 10 Yearly amounts p3td or 
deducted in re pect of provident or superannuation or other fund# st’d 
life insurance premiums (give details) 11 Net amount upon which tax 
has been deducted during the year 12 Total amount of income tax deducted 
during the year (surcharge to be shown separately) 13 Total amount of 
■supertax deducted during the year (surcharge to be shown separately) 
Such pennission which will hold good till it is withdrawn will be granted 
by the Commissioner of Income tax subject to the followng conditions and 
any other condition which he may prescribe 

(a) The employer shall at ihe end of eadi year calculate the income 
tax and super tax due on the income under the head salaries paid to his 
■employees during the year and adjust any excess or defiaency in the month 
of March such adjustment being made within the terms of the proviso to 
sub section (2) of section 18 of the Act ic adjustments should be made 
in each indnidual case and any excess recovered from one employee should 
not be adjusted against any short recovery from another (b) In the ca'C 
of an employee leaving service the particulars mentioned above should be 
sent forthwith to the Income lax Officer 

R 12 In the case of income chargeable under the head Interest 
on Securities where the deduction is not made by or on belialf of Govern 
ment the person responsible for paying the interest shall at the tune of 
deduction send to the Income lax Officer concerned a statement showing 
the following particinars — 

(i) Description of securities 
(») Numbers of secunties 
fm) Dates of secunties 
(m) Amounts of secunties. 

(v) Penod for which interest is drawn » 

fti) Amount of interest 
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(vu) Amount of tax and 

(wij) Date on which tax was deducted 
R 12 A The person making deductions m accordance with sub¬ 
sections (3 A), (3 B), (3 C) (3 D) and (3 E) of section 18 shall at the 
time of deduction send to the Income-tax Officer concerned a statement 
showmg the following particulars — 

1 Name and address of the non resident on whose behalf the tax 
IS deducted, 

2 The date of pajment and in the case of divndend the date of 
the declaration of the dwidend by the company 

3 The nature of payment 

4 The amount paid —• 

(0 m the case of interest the rate per cent per annum the penod 
■for which the inferest has "been paid and the amount on which the interest 
has been computed 

(«) m the case of dividend the gross amount before deducting 
mcome tax along wnth the basts of the computation of the gross amount 

5 The amount of income-tax deducted 

6 The amount of super tax deducted 

R. 12 B The person responsible for making deductions under sub sec 
tiotis (3) (3 A) (3 B) (3 C), (3 D) and (3 E) of section 18 shall paj the 
amount of tax so deducted to the credit of the Central Goa emment bj remit 
ting it within the time prescribed m Rule 10 into the Government Treasury, 
or Office of the Reserve Bank of India or of the Impenal Bank of India ac 
companied b} an income tax chalan blank copies of which will be supplied 
b\ the Income tax Office procided that where deduction is made b) or on 
behalf of Government the amount shall be credited within the time and m the 
manner aforesaid without the production of a chalan 

R 13 The certificate to be furnished under «ection 18 (9) of the Act 
bv anj person pa) mg interest chargeable to income tax on anv secunt> of 
the Central Gos emment or of a ProsniKial Government chall be in the 
following form — 

Certificate of deduction of income lax from the interest on 
bearer bonds 

promt sory notes I stock certificates | Sub->idiar) General Ledger Account 
balance 

Dividend No of coupon 


Drift \o ^ 


Number of receipt for interest 

Certified that Rs , , , , being income ta* at 

the rate of P'r rupee has been deducted from the intcre«t 

b) the draft 

coupons for R' presented for pavment-—-- 

in the interest receipt 

of this lUte from Rupees being the amount of interest on 

_ Ixarer bonds ____ 

Government promissot) notesIStock CertficatesISubsiTary General L e^ 

1 Th i nninbeT sboold also appear o* the mtereW fares on the b»^ of the 
Ovemment rtcptutfiory rotes 
I-J9 


146 


THE lNCOMF-TA\ ACT 


—__■ for R of the per cent loan of 

Account balance 

said to be the property 

---of 

standing m the name 


(Name of the office pa) mg interest) 

Signature 

(Designation of the Official pa)mg interest) 
To be signed by claimant 


bearer bonds 

I hereby declare that the------- 

Goveromcnt protnissor) notes 1 Stock 

——---. , - on M nich is- 

Certificates j Subsidiar) General Ledger Account balance 
terest as above specified has been receued were tU) owm property and were 
in the possession of at the time when income- 

tax ws deducted 


Signature 

Date 

N B—{\) The inappropriate word* to be struck, out 

(2) The securities or m the case of a Subsidiary General Account 
Balance a certificate from the Public Debt Office or Office of the Resen-e 
Bank of India concerned to be produced vihcn required in support of 
any claim. 

Note.—T his certificate should not be returned to the Public Debt Office 
In case you de«ire to claim a refund of the whole or any part of the tax 
deducted as shown above on the ground that your total annual income i« 
below the taxable limit or is less than that to which the maximum rtl® 
income tax applied you should send this certificate to the Income-tax Office 
direct with an application in the prescribed form obtainable from 
office 


R 13 A The certificate* to be furnished under section 18 (9) 

Act by the person paying any intereet on debentures or other secunties 
for money issued by or on behalf of a local autJiorih or a company shall 
be m the toUwing form -— 

Name of Local Authority iCbmpany 

Address 

To* 


Name and address of payee * 

IlWc hereby «rt,fy u,,t Rs bemg mcme ta at the rale 

^ nipee has been deducted from Rs being the 

amount of interest at the rate of cent per a^num 

ri!_ _ _ on dAentu res Nos of 

shatt^ only be'^e^ven debent^s or bonds a cert ficate under sect on 18 (9) 

the real owner of the ‘he "^me and address of 

2. Name and address ™ receUing the interest 

of bearer debentures or bondf ^ 

pas-ee concerned parwallara are to be given as declared b> tW 
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Rs- each of the* and that it has been or \nH, within 

the prescribed period, be paid by mejas to the Central Government at 

Supenntendent, Public Debt Office, or Principal 
Officer or Managing Agents. 

193 

(To be signed claimant.) 

I hereby declare that the securities on which interest as above speci¬ 
fied has been received, were my own property and were in the possession of 
at the time when income-tax was deducted 
Stffttahire 
Date 

(N.B ,—The securities to be produced wh«i required m support of any 
claim.) 

R, 13-B. The certificate to be furnished under section 18 (9) of the 
Act by the person paying any interest not being "interest on securities” or 
any other sum chargeable under the provisions of the Act shall be in the 
following form:— 

Name of person making payment 

Nature of payment. 

Address >- 

To. 

Name and address of payee. 

I|We hereby certify that Rupees being 

income-tax at the rate of pies per rupee and 

Rupees being super-tax at the rate applicable 

have been deducted from Rupees being the amount 

paid on *at the rale of per cent, per annum 

for the period* * computed on the amount 

of Rupees* 

Signature of person making payment. 

Note.— ^In the case of payers other than the Reserve Bank of India 
and the Banks scheduled under the Reserve Bank of India Act, the re¬ 
ceipt for payment of the tax to the credit of the Central Government (» e, 
counterfoil of the income-tax chalan) shall be furnished along with the 
certificate; in the case of the Banks referred to above, a certificate by the 
Bank specifying the number and ^te of the chalan with which the tax 
has been credited to the Central Government and the amount which included 
the particular sum shall be furnished. 

R. 13-C. The certificate to be furnished under section 18 (9) of the 
Act by the person paying any dividend on shares registered in the Reserve 
Bank of India shall be in the following form;— 

Name of person paying dividend. 

Address. 

To 

Name of payee. 


1 Here enter the name of tfie loal autliant> or the company. 

2 This applies to payment of interest fmly. 

2-a Here specify the period for which interest has been paid 

3 Here state the amount On which interest las been computed. 
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I hereby cettvCj that Rs being income tax at the latc of 

pies per rupee has been deducted from Rs being the 

amount of dmdend at the rate of per cent per annum due* on 

shares of Rs and that it has been or wnll, within the pre 

scribed period, be paid bj the Bank to the Central Government at 

Governor, 

Reseri e Bank of India, 

193 

(To be signed bj claimant ) 

I herebj declare that the «hares on which dividend as above specified 
"has been received were m> own property and were m the possession of 
at the tune when income lax was deducted 
^t«7»a/Hrc 
Date 

(jV B —The <hare certificates to be produced when required in support 
•of any daim ) 

R 14 TTie certificate to be fumi'hcd by the pnncipal officer of a com 
pany under section 20 shall be m the following form — 

( Kame of Company ) 

{Address of Company) 

DaU 

Warrant tor Rs {in words and figures or if the certificate is crOs'ed 
by an entrv m word stating that the amount of dividend is under the next 
multiple of Rs aO above that amount m figures only) , being 

dividend’ at the rate of R« (in words and figures) per share 

for th^ Jthe period from to dunng 

the year ending on the day of 19 * , 

on‘ shares in this Company, registered 

during the said penodlon (Date) in the name of 

This dividend was declared at the* meeting 

held on the* 193 

IjWe hereby certify that income-tax on the entire|«uch part as ishable 
1o be charged to Indian Income tax of the profits and gains of the Company, 
of which this dividend forms a pari, has been or wnll be dulyjiaid by 
•me)u3 to the Government of India 

Signature 

Dale 

(To be signed by the claimant ) 

I herebv certify that the dividend above mentioned relates to sharo 
which were my own property at the time when the dividend was declared 
■dunng the period from (6 |on (Date) and were m 

the po<se«sion of 

5“i9«afMrr 

Date 


j which dividend is payable 


Here fpecif> the date o 
Of dividend and bonus. 

Year or half }ear as the case may be 

Here enter in the case of preference »t«.^e^ whether paid -ftilhaut dedwtwin 
irr^ fa'* .< gross amount dnidend la* 


_ ,. not Where tax is deducted 

dedi tied and the net dividend paid. 

4 Here enter number and descnptioi of shares 

5 Here «peeif> number and natnre of meetine 
0, Here enter date 
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R. 15. T!ie returns for Government officers under section 2l of the 
Act shall be prepared and submitted to the Income-ta'« Officer bj —• 

(o) Civil Audit Officers for all gazetted officers and others who draw 
their paj from audit offices on separate bills, and also for 
all pensioners who draw their pensions from audit offices. 
(6) Trea^urj" officers for all gazetted officers and others who draw' 
their pay from treasuries on separate bilK without counter- 
sign.ature; and also for all pensioners v\ho draw their pen-* 
stons from treasunes 

(c) Heads of Civil or Militarj' offices for all non-gazetted officers 

whose pay is drawn on esiablislmient bills or on bills counter¬ 
signed by the head of office. 

(d) Forest disbursing officers and Public Works Department dis¬ 

bursing officers in cases where direct paj-ment from treasuries 
is not made, for themselves and their establishments 

(e) Head postmasters for (i) themselves, their gazetted subordi¬ 

nates and the establishments of which the establishment pa) 
bills arc prepared by them and fn) gazetted supervising and 
controlling officers of whose hc.idquarlcrs post office the) are 
in charge and (fit) pensioners drawing their pensions through 
post offices; Head Record Clerks, Railwav Mail Service, for 
themselves and all the staff whose p.i) is ifrawn in their estab¬ 
lishment pay bills; the Disbursing Officers in the c.ise of the 
Administrative and (he Audit offices 
(/) Controllers of Military* Accounts (including Divisional Mtlltarj* 
Supply. Marine, Field and War Controllers) for all gazetted 
military officers under their audit. 

(j) Disbursing officers in the MiHtarj' Works Department for them¬ 
selves and their establishments. > 

(h) Chief Accounts officer^ or Chief Auditors of Railways concern¬ 
ed for all railway employees under their audit. 

R. 16. The minimum' income under the head "Salaries” referred to in 
section 21 (o), shall be Rs. 1,600 per annum. 

R. 17. The return to be delivered to the Income-tax Officer under sec¬ 
tion 21 of the Indian Income-tax Act, 1922, to be made within thirt)| days 
from the 3Ist day of >Mardi in each vear by the prescribed person in the 
case of every Government office, and the principal officer or the prescribed 
person in the case of ever)' local authority, comian) or other public b«l)' or 
association and every private eropli^er shall be made and verified in the 
following form:— ‘ ' 



’CovernmeM office 
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•mA 9tii aownp pwnp 
-sp *e}->ta03tit JO tunom* •• 

xfOX wp SuMop pBj»npspn»q 
req Jrej qsiqM uoon lonotn* *J\ £* 

I (tttn^P 

nmima^d oaoriMut ajn Z 

UwjTiJ«\nM03 tnapwii 

JO ^aaoiaj uf pm fianoui* XjJca^ 


01 pirt 6 *8 ‘t *5 eninoioo Jo jnoX Z 

( ua.tiS M) o) oic oiqvXcd 
fe.<A lonom* oqi apiqM tnj pou»d 
aq] poi 'ajcpanp sip ‘ttmoun aip 
SiitMOqt qmap ipj) ‘pted XjjT S 
•nan too ojom xptqM tnq 
Snunpprtdoqotoop tptqjK 
Wtn« jatpo ir» pge *«naoq ‘Xteps 
(iflwtnXfd JO ««p»aunrp qwa 
toj /{aiuedat n»AiS aq oi ojt 
apTO MaM nnoUvd »qi qoiqM 
loj pouad *aea< 9ounp pt^ 
h lunetn {DOt aqi Soutoqy ipinap 
? tPi) T n- awaui ©» ai^a^Urqa 
a, ajc qaiqM prtd fttma aaqio g, 
6 fl? ptrt ••«a ‘Xwjwjo taaTKApa 
„ ' ioaaL<cidnia jo tfoiieenam aqj 

p (piH oonaavaoa oi jo >« apnn 
g maxa.<ad'nai\tfi nqojd 
e. C39Q«M0{t« jaqto JO oirvmSjad 
—' ‘gpiTongoo VbmiuS ‘«ooog 


lE-lc i 

g-Ss? -5 

sSsS - 

Sill i 

o g 3 

'I 9 bP t 

8»CS ~ 

nil i 
rS f 

••oSv I I 
••SSg Is 

mi -cl 


stp Sninp pred ootnMonv a*ne>H 


1 *picd aj3.HS 
owoioo oi rauii ipnjM joj pouaj ^ 


<pjvj\ iji£ «o Sinpua jToX oqt 
Stttmp pftf<l Dottoad JojCimum , 
*XjTpc« JO jonotui Jiiox 


aooapRMjocEuppv jciso£ p, j 
’33iJo|dtDo JO ameiij „ j 


— 24^^ 

I o S'S.a 
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R. 18 The manner of publication under sub-section (1) of section 
22 other than publication in the press shall be as follows — 

On or before the 1st Maj m each year, a notice, in the form set out m 
rule 18 A, or as near thereto as may be, requiring every person whose mcome 
exceeds the maximum amount which is not chargeable to mcome tax, to 
furnish a return of his total income and total world mcome during the pre 
vious jear in the prescribed form and verified m the prescribed marmer 
«hall be afHxed to the notice board of the Income tax Officer s office and 
(with the consent of the Provincial Government where such consent is 
necessarj and has been obtained) of as many of the following offices or 
Courts situated within the Income-tax Officer s jurisdiction as may be prac 
ticable — 

1 All Head Post Offices and Sub Post Offices 

2 Courts of the Distnet Judges Subordinate Judges, Civil Judges 
and Di«tnct Munsiffs 

3 Offices of the District Collectors, Deputy Commissioners Divi 
sional and Sub Divisional Officers, Tahsildars Mamlatdars and Mukhtiar 
kars 

R. 18-A The notice referred to m sub section (1) of section 22 «hall 
be in the following form — 

NOTICE 

iNCOliE TAX 

Return of total income and of total world tncome of the freztous ^ear 
for assessment m the year coinmenctug on the I/'' April 194 

In pursuance of sub section (1) of section 22 of the Indian Income 
tax Act 19^ (XI of 19^), notice is hereby given to EVERY PERSON 
whose tot^ income during the previous year exceeded the maximum amount 
not chargeable to Income tax to furnish witbm sixty hve days from the date 
of this Notice a return m the prescribed form and verified m the prescribed 
manner setting forth (along with such other particulars as are required by 
the said form) his total income and total world mcome during that year 
A copy of the presenbed form will be supplied free of charge to any 
person who for the purpose of complying with this notice applies at any 
office 

Penalty —Any person who fails without reasonable cause to furnish 
the return requirM by this notice or fails without reasonable cause to fur 
nish It within the time allowed or in the manner required is liable under 
section 28 of the said Act to a penal^ not exceeding one and a half tunes 
any tax payable by him 

Income-tax Officer 

Address 

Dale of publication of the notice 

Note. —For the year commencing on 1st April 1939 the maximum 
amount which is not chargeable to income tax is as follows — 

In the case of— ^ 

(i) Any Court of Wards, Administrator General Official Trustee, 
any Receiver or Manager appointed under any Order of a Court or any 
trustee or trustees appomted under a duly executed tru«t deed where the 
income profits or gams or any part thereof are not sp**^*^^®**^/"Arsons 
on behalf of any one person or where the individual shares of the pe 
on whose behalf they arc receivable are mdefcrminate or unknowm 
Rs ml 
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(ti) Anj compaii) or local authority Ks utl 

(»») An> per on being a British subject or the subject of a State la 
India or Burma who is not resident m British Ind a and whoaC totd worn 
income exceeds Rs 2000 ^ ' 

(w) Anj other non resident person 

(?/) Any other individual Hindu undivided famih firm or asso^a 
tion of persons R« 2000 

R 19 (1) The return of total income and total world income for m 

dividuals Hindu undivided families companies local authorities firms and 
other assotiations oi persons required under sub-^Uon or sub-section 
(2) of section 22 shall be in the following form and shall be venfied in the 
manner indicated therein — 

Form of Return of Totai Income and Total World Income roR 
Individuals Hindu Undivided Families Companies, Local 
A uTHosniES Firms ant> other Associations of 
Persons un*der sub section (1) or (b) of 
Section 22 of the Intiian Income 
TAX Act 1922 {See note 1) 

Income lax year 19 19 


PART I 

Statement of total income and total world income during the 
previous year ended—See note 2 


Source] of Income aim ante 3 


Amount of T»* 

Income Pro* chaiRfd®^ 
fits ot dcducleo ** 

(See mite 4 ) source 

a (See notes) 


S EcnoH A —lucosie wnrcn accsioto ahos* or v as mcmvedI 
OR ts DREun> TO nave accrcted arisen or reek recsiyeoI 
Oi British Imiia (and nUss Ihe fssasfe 0 ml rmient tit /tnluA) 
India tncoait anting abnad rxcM ag nmmtamiang or iinnn;| 
HI an Im/iaii S/aUjrma tuiiniu emifivl^ tm or « ^faTV>a.9rl 
reeaften •/> m Mia neluS • Ini mt SMa) 

t Saiariesv—(T be value of rent fr« quanen and eonln i 
buttons by your employer to a recognised Providentl 
Fund with interest ou such coninbut <ns and oa accumu I 
lations thereofsbould beafaown sei>arately5<rfl0ts6 i 
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4 Buslsms, prossssion Or vocAttov —&rr sow g 

(a) Profits and gains as detailed in Pakt IV of this 
Return 

f4) Share of profits m a registered firm 
{c) Share of profiu in, an unregntered firitt 



5 Ontui SooRCK'. 

Diyidcndifroineompan ei (gross amount) —fwiwte lo 
Internl on Wor^ges, Loanr, Fixed Dcporits, Current 
Accounts, etc 

Ground Rents 

Sources other than tl ose mentiortnl above (givcdeia Is) 
—.frr iwCe 1 1 



Total op Section A [ I 

Secnov B —iNCOxn sot isCLVoea m storms a whxh 

ACCRUED OR AXOSS OUTSTDE BRtnSK INDIA iUO) W.AS 
SROUCHT INTO BriTSII INOIA OURINO TIIK PREVIOUS VPAr 
(P rrwai not mtJnlin Bnluh /WidsAeirf</iontt**Mt epplita- 
bU” in t^if irrtM>i) 

t Out of income which accrued or arose during such previous 
year (give details)— 

(«) In an Indian Stale 
(i) Elsewhere 

» Out oi income which accrued or arose prior totaeh previous 
year hut after iit April, 1953 (give details) 
excludingsuchpartofuasbusulfe^ tax after 
the cornmencemcnl cf the Income ta« Amend¬ 
ment Act, 1930 — Mtf 13 

3 Out of income accruing or arising in an Indian Sute which 
has been included as part of the lot^ income m 
anyprecedingassessmenibutoot actualh charged 
to tax 

(Notlobeiocludcd in the total at the tool of the page ) 



btenos C.—lircowa wroan ACOtcEDOa Ataseotnsma BrtmtH 

iNDU DURINO TUB PREVIOCT YEAR SNO IS NOT INCUtSED 
IN lECnON ‘A’ OR ‘B’ —Mt# 19 

(e) Non-residents should show the full amount in 
column a 

(b) PenoAS resident and ordinarily resident should 
showheretheirincomeaccruingoransii^ abroad 
other Chan thatm an IndianSute—(givedetaib) 
(r) Income accruing or anting in au Indun Stale from 
a business controlled in, or a profession or vocation 
set up in India including Indian States 
[Appl cable to person rtsuirnt whether enfutan^ 
ret dent at net] 

{d) Income accruing or arising in an Indian State not 
included in (<) above [Notapphcablelopersons 
resident but not oidinanly resident ] 

J^otes —For deduction of Rs, 4,500 under the third 
provisotosection4 (rWr), Mr iw<r 9 

Income under (r) and (d) u to be included in ' total 
income'butis exei^t from taxfbrany assess¬ 
ment for 1943-43 and subseuuent yean 



Total of secttons 4 B ami C— ttr mte 13 its t 1 


* Please state here vrhether the assessee u indiMdual Hindu Uodivided Fsuiild 
Finn, Company, Local Authority or an Association of persons 


PART II. 

Income tax is not payable—See note 14 
Statement of sums included »n total income in respect of whicn 

-- j-^; j 

I Sums deducted from salary payable by the Crown juk! to which the proviso ! I 

tosub-section (i) ofsection 7 ofi^Attappliea —noiir IS * * 


1—20 
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(ii) An} coinpaiu or local authont} R* ** 

(in) An) per on bemg a subject or the sub)ect of a 

Iiidtn or Bunna w ho not res dent m Bntt<h Ind a and v. hoaC tnt^ n'orW 
inconw excced> Ra 2000 ^ «-i 

(ty) Anj other non resjdent person R^ 

(t>) An) other jndiMdual Hindu tiodwided fatniK firm 
tion of persons R« 2Cl(w 


R. 19 (1) The return of total income and total avorld income for la 

dividuals Hindu undmded families companies local authorities firms and 
other associations of persons required under snb-sccviotv (1) or «ub*«cct ^ 
(2) of section 22 shall be m the following forni and shall be senfied m the 
manner indicated therein — 

Forsi of Retusv of XoTAt Incoml akd Total World Income for 

iNDnTDUALS HlNOU USDfVTDED FAMILIES, CoMPAMES, LoCAL 
AuTnoarriES Firms ako other Associations of 
Persons under stn section (1) or (b) of 
Section 22 or the ItnuAN Income 
TAX Act 1922 {See note 1 ) 
lucoH e tax \ear 19 19 


Aome 

*Statu« 

Address 


PART I 

Statement of total income and total world income during the 
previous Tear ended—See note 2 


Sources of Incotne alto note 3 


I 


Araount of 1 
Income Pro¬ 
fits or Cams. 
(S«w5te4) 


X** alreadr 

' eharsedor 
dediKied 


(S«^S) 
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Lnincs tiiidtr Uus head shouM bt ictiMiipattied b) llic certificate issued 
l)> the person paying the interest under section 18 (9) of tlie Act 

Deductions are allowable in respect of— 

(a) cotnmisston diarged by a banker for collecting llie interest 

(b) interest payable on money borrowed for the purpose of invest* 
ment m the secuntics except certain interest payable to persons idiroad from 
which tax has not been deducted (ace sccUfti 8 of Uic Act for details) ruil 
paruculars (m a separate statement if necessary) should be given of an/ 
deduction claimed 

8. Property —The tax is payable, under this head m respect of the 
bona fide *innual value of all buddings or lands appurtenant thereto, of 
winch you arc the owner, other than sucJi portions of such buildings and 
lands as you occupy for the purpose of your business, profession of 
vocation tlie profits of which are assessable to tax In arnving at the boM 
fide annual value add to the fuH rent payable by the tenant to the owntf 
such rates and taxes paid by him as arc leviable on property and are to W 
borne by the owner and deduct such taxes for services is ire payible by 
the tenant but for convenience arc borne by the owner 

9 Bm\ness, Profession or Pocattois —You should complete iteio 4 
(o) of I^tt I, and Parts IV and V of tlic Return in respect of any business* 
profession or vocation if you arc the sole proprietor, or if you arc nuki^ 
the Return on beluU of yxjur firm If you are a partner m a registers 
firm or if your firm has applied for registration you must complete 
Item (4) (J) of Part I and if you arc a partner m an unregistered finn you 
must complete item 4 (c) of Parr I 

Tor the purpose of completing items 4 {b) and 4 (c) of Part 2, the 
share of a Partner is to be determined as follow s — 

(0 The sjiare u t/w shore to Mhuh he «at ocltutlly entitled during 
the previous year and noli the share to tvhuh he cmm entitled on the date ort 
'vhtch the assessment %s to be mode 

(ii) It includes all interest (whether on loan or capital account, and 
whether actually paid or not) and all salary commission or other remune 
ration paid, payable or credited to him. 

Losses are to be computed m like manner as profits, and the balance of 
any loss made in the previous year for assessment for the year 1939*40 
which cannot be set off wholly against other income of the same year, can 
be earned forward and set against the profits of the same business, 
profession or vocation of the followmg year 

Under the third proviso to Section 4 (1) persons resident {whetlicf 
ordinanly resident or not ordinanly resident) are entitled to an allowance 
of Rs. 4500 from the income accruing or ansmg abroad but not remitted 
to Bntish India This amount should deducted as follows — 

(0 in die first instance from the income accruing or arising abroad 
which IS to be shown in section. A of the Return, 

(u) the balance, if any, from the mcome to be sbown m item (^) 
of section C, 

* . remainder, if any, frenn the income to be shown in item* 

(c) and (d) of section C 

^ Local aHl/ioruwj—The incune of local autlzonties which is chaigcablc 
to Income tax is the profits and gams from a trade or business earned dt 
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Uio^e audionties otlicr thou income arising from the suppl) of a coni* 
modity or service within it» own jansdictional area 

10 DtVidends from compames —The gross amount should be entered 
after adding to the net sum received Income-tax computed as explained m 
Note 5 above Where the exact tax is not known, the estimated tax 'hovild 
be added and the figure of net dividend put in column 1 follow ed by the 
word “net' 

11. (a) Income from Agnadture from land not pacing land revenue 
or local rates to an authontj m British India, and all agricultural income 
arising abroad (indudmg Indian States and Buima) should be included 
tmder this head if rcceiv^ in Bnlisli India. 

(b) RcmUlcuices received by a t-nfe resident m British India from 
her non resident husband are deemed to W income accnimg in British India 
and must be included in her Return if they are not paid out of utcxime 
included in her husband s total income. 

12 Nonresidents —Income tax is payable by a nonresident on the 
total of section A. If he is a British subject or the subject of a Stale in 
India or Burma or a native of a Tribal Area the Income tax is computed by 
reference to the average of rates appropriate to the total of sections A and C 
The income of other non-residents is chargeable at the full company rale 
The income of all non residents is chargeable to super tax on the total of 
section A at the average of the rates appropriate to the total of sections A 
and C. A dividend paid without British India is deemed to be income 
accruing and arising in British India to the extent to which it has been 
paid out of profits subjected to Income-tax in Bntisb India. 

13 For the Income tax year 1939-dO only tax is not chargeable in 
respect of both the income accruing or arising outside India in the previous 
year and the mcome brought into British India dunng that year out of 
mcome accruing or ansmg in earber years but only m respect ot the greater 
of these two amounts U the former sum is the greater, section B (2) 
should be marked ' covered by section C.' and if the latter is the greater, 
section C should be marked covered by seebon B (2) “ 

14 Sums entered u\ Part II cannot be deducted from total income, 
but, subject to the limits laid down m the Ack a deduction will be made in 
respect of such sums from the mcome-tax payable at the average rate for 
the total income. No deduction from super tax is given in respect of these 
sums, except in certain special cases of members of unregistered firms and 
other assoaations of persons as provided for in the second proviso to 
section 55 

15. The proviso to section 7 (1) of the Act, appbes to sums deducted 
m accordance with the conditions of service for the purpose of securing a 
deferred annuity or of making provision for die employ ee’s wife or chddrau 

16 Detads of the amounts to be entered la respect of a recognised 
Provident Fund should be obtamed from the trustees of the fund or from 
your employer 

17. Part IV —(o) In computing the profits or gams of a partnership 
alt sums paid or credited to a partner must be disallow ed These sums wilt 
be taken into account m allocating the gross income of the buMuess betweeu 
the partners to ascertain the indrvidtial ^lare of eadi partner. AU vunu, 
of mterest, salary or comimsMOn wiU thus be mdud^ m the parmers,* 
share of the firm’s mcome and will not be again assessed on that p.utiier 
as inteTesl, salary or commission respecUvdy. 
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(6) Attention is particularly draun to the provisions of section lO 
(2) (in) and section 10 (4) (o) of the Act which prohibits the deduction 
of any payment of interest c^rg^le under the Act which is pa) able 
witliout Bntish India except interest on wluch tax has been paid or from, 
which tax has been deducted, or m respect of which tlitre is an agent ivho 
maj be assessed under section 43, or any pa)ment chargeable under the 
head "Salaries” if it is payable without Bntish India and tax has not 
been deducted An exception is made m the case of interest on a loan 
issued for public subscription before 1st April, 1938 Tlicse provisions 
do not apply to interest or salary which is not chargeable to Income tax 
under the Act (» e, interest on money borrowed abroad from a non-resident 
and not brought into British India in any form whatever, or salaiy or 
services rendered wholly abroad by a non-resident) 

(c) DcprcaatxoH —Tor the assessment years 1W0-4I and 191M2, 
depreciation allowance is to be calculated at prescribed rates on the basis 
of “written down” value instead of on the basis of "onginal cost” The 
“written down” value is to be computed as follows — 

(o) In the case of assets acquired m the previous year, the actual 
cost represents the “written down" value. 

(6) In the case of assets acquired before the previous jear but 
after the commencement of the Amendment Act, 1939 the 
actual cost less all depreciation allowable under section 10 
of the Act 

(c) In the case of assets acquired before the commencement of the 
Income-tax (Amendment) Act, 1939, the actual cost less 
for each financial year since acquisition the amount of depr^ 
ciauon applicable to the assets at the rates m force for eaw 
year since Isl Apnl, 1922, and at the rates m force the 
1st Apnl, 1922, for each such year prior to date, but so 
much of the unabsorbed depreciation allowance as has been 
earned forward up to and including the assessment year 
1938-39 to which full effect has not been given m the 
assessment for the year 1939-40 is not to be deducted m 
arriving at the "wntten down" value 
With effect from the assessment for the year 1912-43 and subsequent 
years the ‘ written down * value is to be computed as follows — 

(o) m the case of assets acquired in the previous year, the actual cost 
represents the ‘Svniten down” value. 

(b) in the case of assets acquired before the previous year, the actual 
cost to the assessee less all d^reaaUon actually allowed under the Act or 
any Act repealed thereby or u^er executive orders issued when the Indiao 
Income-tax Act, 1886, was m force 
18 General DireciwHS — 

(o) The form must be filled m and signed m ink Losses may be 
shown in red ink. 

I (b) Figures only are to be inserted m columns (2) and (3) of Part 
I and should not be m^ified by words such as “about” or “approximately, 
except as stated m Note 5 The word ‘ntT must be entered in colum (2) m 
Part I against each source from which you did not derive any income 

(c) If you spoil this form you should ask your Income-tax Officer 
for another Erasures should not be made. You should sign your name in 
jull against any alteration. 
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Fona of return of particulars to be furnished under Section 38 of 
the Indian Income-tax Act, 1922 (see paragraph 4 of notice). 

(a) To be filled up in the case of finns only. If this information is 
already p\en in Part III of the Return under Section 22 of the In^'an 
Income-tax Act, 1922, ■write “see Part III” tn this section. 

Firm’s Name 
Address 



(6) To be filled up in the case of Hmd» Uvdnidtd Families only. 


Name of family 
Address 


S«nal No. I Nunes of Adult membeiyofraanly. j Addre». 



Date 


Signatwe 

Designation 

Address 
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(d) Statement of the names and addresses of alJ persoijs to whom 
asscisee lias paid in the prexious >car rent, interest, comnussion, royalty 
or brokerage or any annuity (not b^g an Minuity taxable under the head 
“Salaries”) amounting to more than four hundred rupees and particulars of 
all such payments. 



Name and address uf 

Nature of ! 

^\inount 

Date of 

WItether paid in 

bena] 

the person to w horn 

pavsnenl. 

oaid. 1 

paj-ment. 

cash or by book 

Number. 

|thc paj-ment svas rnade. 




adjustment. 

1 

2 

^ 1 


1 

1 

( ! 


! 

1 

i 



Date 


Siffiialure 

Jddress 


(2) The declaration appended to the form by sub-rule (1) shall be 
signed— 

(o) in tlie case of an individual by the individual himself; 

(fi) in the case of a Hindu undivided family by the Manager or 

Karta; 

(c) in the case of a company or local authority by the principal 

cfficet • 

(d) in the case of a firm by a partner, and 

(e) in the case of any other association by a member of the asso- 

ciatiotL 

R. 19-A. Notwithstanding anything contained in Rule 19, the return 
of total income, in respect of any income, profits or gams liable to be assess¬ 
ed in any year ending before the 1st Apnl, 1939, shall— 

(i) in the case of individuals, firm', Hindu undivided families and 

other associations of persons, but not companies, be in form 
A annexed to this notification; and 

(ii) in the case of companies be in the fonn B annexed to this noti¬ 

fication. 


FORJl A. 

Fobu of Retubit of Total Incoue for Individuals, Firms, Hindu un- 

divided Families and oraEs Associations of Individuals. * 


Name of Assessec 

Designation . 

Address. 


Income-tax Yeab, 19 -19 
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Statement of Toiat Income dunng the previous year. 



Sources of locotne 


Amount of 
profits or | 
gams or in 

come during | 
the previ ous j 


Tax already 
charged oo 
the incomi* 


I Salaries (including wages, annuity pen 
Sion, gratuity, fees, commission allow 
ances, perquisites, including rent free 

quarters) or profits received la beu of, ■ 

or in addition to, salary or wages IScenote(i)] | 

I \ The contributions made by an employer i 

to the accounts in a recognised provi I 

dent fund of the person making the | 


I B The interest accruing to the account 
mentioned in i A which is not exempt 
from income tax [bection tfi-P (j) J 
1 C Interest accruing to the account men 
tianed in i A which is exempt from 
Income tax [Section 58 F (*) 1 

9 Interest on securities (irxtudmg deben 

tutes) already taxed (bee iiuie 

3 Interest onseeunties of the Govemment 

oflndia or oflocal Goiernincntsdecia 
red to be income tax free 

4 Pr^uty as shown tn detail in Schedule 

5 Buimesr, trade, commerce, ntanuTacuire 

or dealing in property, shares orsccun 
ties (details as m note }) . 

Profession 

7 Ottidends from companies (Net) 

8 Interest on tnongages, loans, fixed depo> 

sits, current accounts, etc > not being 
income frtun business 
q Ground rent 

9*A Income of wife, minor child and 
association of i^induals [Sec> 
tion 16 (3)—See Sole 10] 

10 Any source other than those mentioned 

above including any income earned in 
partnership with others >» 


(*)J 

<3) 


ml 




R' I As 


Deductions claimed— | i 

fe) on account of insurance premia I 

(i) on account of contributions to a Dro> | j 

vident fund to which the Froviaent , | 

Funds Act ^plies t 

(() on account otcontnlniltons <0 a recog> I 

niscd provident fund [Section j8'A {«} ] j 

(<0 on account of interest on cootnbutfops I 

to a rccogrtiset provident fund and I 1 

accumulations thereof which IS exempt | 

from iocome-iai[Scction 59-r (a) J j , 

(t) others ’ _ 

I declare that to the best of my lotowledge aad beltef. the mforcwiica 
given la the above statonent is correct and complete, that the amounts 
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of income slioivnure tnify stotca and relate to the year ended---■ 

me 

the firm 

and that no other income accnied or arose or was received b;’ tfee family 

the association 


the firm 

during the said >car and that the family during the said year no 

the asaociat wi 

other sources of income 

Signattire ---“ 

Date -——-- 

N B —(a) Income accruing to outsadc British India- received «• 
British India ts liable to taxation and mast be entered by you iit the form 
(b) All income, from tdiatever source derived must be entered m 
the form including income received by yoit ar o partner of a firin. 

Note 1 —In column 2 should be shown the gross amount of salary and 
not the net amount after deductions on account of income tax provident 
funds etc 

Note 2— Interest on securiiics mean* the interest on promis«or) 
notes or bonds issued by the Government of India or a Local Government 
or the interest on debentures or other sccuniies for money issued by or oa 
behalf of a local authority or Gimpany^ Where mcome tax lias been 
deducted from the interest, or where the interest Ins been paid income lax 
free, tlie amount of tax so deducted or paid should be added to the amount 
of interest actuallj received and the gross amount so arrived at should be 
entered in column 2 of the statement The term interest on secunties 
does not include interest on fixed deposits or mortgages or other loans 
which have to be «hown under heading 8 

The interest on secunties of the Government of India or of Local Gov 
cminents declared to be income tax free should be shown under head 3 
Those which are not declared to be income tax free should be included under 
this head 

Lntnes under this head must be supported b> the certificate issued by 
the person or Company paying the interest under section IS (9) of th« 
Act 

Note 3—(o) Tlic income tax payable on the interest receivable on a 
security of a Loul Government issued mcome tax free is payable by the 
Local Government and not by the holder of the sccunty 

(b) Only the interest on securities of the Government of India or 
of 1 Local Government declared to be income tax free should be entered 
against this head Such interest will not be charged to income tax but it 
must be included in the statement of total income in order to ascertain tlic 
rate of incrane tax chargeable on other income It ts chargeable to safer 
tax 

(f) Particulars of any interest on secunties issued by other autho* 
npes, and stated to be free of income tax should be entered against head 2, 
as income-tax on such interest is actually paid by these autlionties on be¬ 
half of the recipients 
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Note 4 —■Hie tax is payable under this head m respect of the bona fide 
annual value of any buildings or lands appurtenant thereto of which you 
are the owner, other than such portims of such buildings and lands as }0u 
may occupy for the purpose of your busmess 

Note 5 —(a) Where you keep your accounts on the mercantile ac¬ 
countancy or brok, profits system, you must file a return in the followme 
form — 


/kcojhc, profits or poms /rom busmeu, trade, commerce 


Income, profits or gams as per Profit and Loss Account for tbe jtar 
ended — ' — 19J 

UJ any amount debited m tbe accounts tn respect of— 
t Reserve tor bad debts 

a Sums carried to reserve forpravtdtotor oiber funds 

3 Expenditureorthepatufeofcbsntyorpresents 

4 Espendilure ^theoature of capital 

5 Income-tax or super tax 

§ Drawings or salary of propnetor, drawing of partners and 
salary of partners 

7 Rental value of property ownol and occupied 

8 Cost of additions to, or alterations, eScnsionr, improvemenu 

of, any of die assets oftbebustness 

9 Interest on the propnetor’s or partner’s capital including tnie- 

rest on reserve or other funds 
to- Losses sustsuaed m fonoer years 

11 Losses recoverable under an insuranee or cMitract of jodemnity 
}2 Oepreuationofaoy of the aseu of tbe buaineu 
19 Private orpersonsi expenses and expenses not incurred solely 
for the purpose of earmsg the profits 

Toraa 

Dtdaet *ay profits included in tbe account already chanted to Indian 
income tax and tbe interest 00 securities of ^e Ctnxnaatti% of 
Indu or of Local Covernmrati declared to be ucome-tax free; 

__Bai-wcb_ 


As 


(Signature of the person making return)- 

(Dole) --- 193 

Stale here amount of salary paid to a periwr and not added back on the ground that 
It IS not an ^propnatioaofprofiu Rs 

(b) Where you do not keep your accounts on the mercantile ac¬ 
countancy or book profits system but on a cash basis, you must file a -state¬ 
ment shoivmg how you amve at the taxable profits, sc, 'hotting details of 
the gross receipts and of the expenditure you propose to set against those 
tectipts specifying scpaira^tely salary paid, to partners and deducted from 
groas receipts as not being an appropnation of profits No deductions are 
permissible cm account of'— 

(t) Property owned and occupied by the oivner of a bu'iness for 
the purposes of a business, 

(m) Additions to, or alterations, extensions, or improvements of, 
any of the assets of the business, 

(ih) Interest on the capital of the propnetors or partners of me 

business, 

(w) Bad debts not actually written off in the accounts, 

(v) Losses sustained in prenous years; 

(vt) Reserves of any land, _ 

1-22 
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(vii) Sums paid on account of the income tax or super tax or any 
tax levied by a local authority other than local rates or municipal taxes in 
respect of the porhon of the premises used for the purpose of the busi¬ 
ness. 


(ww) Any expenditure of the nature of chanty or a present, 
(tjr) Any expenditure of the nature of capital 
(x) Any loss recoverable under an insurance or a contract 
indemnity, 

(x») Depreciation of any land other than that specified m 


of 

the 


(ir«) Drawings or salary of propnelor, drawings of partners and 
salary of partners if it be an appropriation of profits, 

(;ri») Private or personal expenses of the assessee, 

{xi») Any expenditure of any land which is not incurred solely 
for the purpose of earning the profits 

If you have included any such sums in your expenditure m your books 
you must exclude them from the expenditure permissible for the purpose 
of arriving at your taxable profits 

(f) You are also required to attach a statement showing the sums 
charged m your accounts under the provisions of section S8-K (2) 


Note 6—The income profits or gams shall be computed after making 
allowance for any expenditure (not being m the nature of capital expendi 
ture) incurred solely for the purpose of such profession or vocation, pro¬ 
vided that no allowance is made on account of any of your personal expenses 
Professional fees received by you m any part of India (whether wthin 
Bntish India or not) must be included by you m your receipts 

Note 7 -^Income-tax chargeable on the profits of companies is paid 
by tlie Companies so that the dividends received by the shaitholders repre¬ 
sent the net amount remaining after any Inojme tax due by the company 
has been paid This amount should be entered in column 2 of the state¬ 
ment The proportionate tax wll be added in the Income tax Office 

If the rate of tax applicable to your total income w less tkcui the rate 
of tax applicable to the profits or gasns of the Company at the fme of the 
declaration of such dnidends you may by attaching the Componys certi^ 
ficate ricetved ivtth the dividends have the excess collected on your divi 
dends from the Company set against the tax payable by you on your other 
income instead of haivig to apply separately for a refund 

Note 8 —Agricultural income from land not paying land revenue or 
local rates to an authority m Bntish India should be included under tins 
head or under income from business according to circumstances. 

Note 9 —Deductions from total income can only be made for insurance 
premia m respect of insurance on your own life or on the life of vour vnfc, 
or m respect of a contract for a deferred annuity on your own life or on 
the life of your wife. No deduction is permissible in the case of any 
other form of insurance except m the case of Hindu undivided families 
where deductions are permissible on account of premia paid in re'pect of 
insurance on the life of any male member of the family or of his w tfe The 
onpnal receipt or the certificate of the insurance company to which the 
premium was paid, must be attached to the return 

Note 10 —(o) Under the Head 9*A you should enter so much of the 
income of your wife oc minor child as arose directly or in 
directly— 
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(») from the membership of joar wife la a 6rm of which you art 
a partner, 

(u) from the admission of jour minor diild to the benefits of 
partnership in a firm of which you are a partner 
(m) from any assets transferred by you directlj or indirectly to 
your wife otherwise than for adequate consideration or m 
connection wth an agreement to hve apart and 
(ly) from any assets transferred by jou directly or indirectly to 
your minor child not being a marned daughter 
(b) Under this head you ^ould also enter so much of the income 
of any association of mdividuals consisting of yourself and 
your wife as arises from any assets transferred by you to 
such association 


SCHEDULE A. 
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Fosu J3 

Form of Return of Total Income of a Company 
Income Tax Year 19 19 

Name of Company * 

Its pnnapal place of business 


Total uiconte of the Company 


Income, profits or gams as per profit 


and loss account for the >ear ended 


Rs J A 


Add any amount debited in the accounts m respect of— 

1 Reserve for bad debts 

2 Sums earned to reserve for providcDl or other funds 

3 Expenditure of the nature of chanty or prcsenlt 

4 Expenditure of the nature of capital 

? Income-tax or Super tax 

Rental value of property owned and occupied 
7 Cost of additions to or alterauons extensions improvements of, 
any of the assets of the business 
8 Interest on reserve or other funds 
9 Losses sustained m former years 

20 Losses recoierable under an insurance or contract of inaoD 
n ty 

It Depreciation of any of the asseu of the company 
IS Expensesnotincurred tolelyfortbepurposeofeamingtheprofits 

Total 

DtJuel aiw profits or income included in the accounts on account of— 
tel Interest (net amount) on securities taxed at source 
Interest on secunties tax free 

tc) Dividends (net amount) from companies taxed in Bnush India 
* (d) Other items already taxed at source (specify details) 

__ __ Balance_ 


*ir any other deductionu to be claimed [deasegivepariicularsthrreorinaseparats 

letter to he forwarded with the return 

If the company owns any pre^erty not occupied for the purposes of 
the business, a statement in the form presenbed m Schedule overleaf should 
be attached with partjculars of (he credit and debit on account of such 
property entered in the accounts 


Declaration 

I, the-—---—-[Secretary! 

etc. (see section 2 (12) of the Act)I of the-- 

---(name of (Company) declare that the m 

formation a^tnst each head in this return is correctly given as shown tu 
the books of the Company as also in the accounts whidi have been duly 
audited by the auditors of the Company, and which have been adopted by 
the shareholders of the Company 

(S's^Moture)-- 

(Destgnaiion) -——^ 

Date d ' ■ 19 

(a) The Company shaJl alto siucb return a statement showing the sums charged 
m the accounts under the provis ons of iccuoa ^B-K (a) 

NJ—This return must be accompaoted by a copy oflhe profits and loss account 
tttrrrsA to above 
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SCHEDULE REFERRED TO OVERLEAF. 



R. 20. The Notice of Demand under section 29 shall be in the fol- 
lowing form and shall be accompanied by the as'^ssment form appended 
hereto provided that the said assessment form need not accompany the 
notice m cases where a penalty has been levied subsequent to the assess* 
nient order and it is not practicable to include the amount of the penalty 
in the assessment form. 

INCOME-TAX. 

Nolice of Demand under sectum 29 of the Intome-iax Act, 1922. 



Take notice that for the assessment year.the sura of 

as specified in the attached lorni 

being penalty under sections i8*A (g), *5 (®)» 44*^ 

has been determined to be payable by y«i. , 
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2. Whereas jou have not pawl the sum of ..... • for the 

year .. being the lastalmcnt(s) due on 194 , under 

section 18-A of the Act on the prescribed date.. 

accordance with the Notice of Demand served on you ... ■ • 

you are hereby informed that a penalty of Es .has 

imposed upon you under section 46 (1) of the Indian Income-tax Act, 192. 

3. You are required to pay the amount on or before the.to the 

Treasury Officer, 


Sub-Treasury Officer, j 


Agent, Irapenal Bank of India, f at.. • • * 


Reserve Bank of India, 

when you will be granted a receipt. A rhatan is enclosed for the purpose. 

4. If you do not pay the amount on or before the date specified above 
you will be hable under section 46 (1) to a penalty which may be as gre^‘ 
as the tax due from you. 

5. You are further warned that unless the total amount due, mclud- 

mg this penalty, is paid on or before .. .. 19 .a 

penalty wll be imposed, on you (and a warrant of distress will be issued 
for the recovery of the whole amount due with cost). 

6. The assessment has been made under sub-section (4) of section 
23 of the Indian Income-tax Act, 1922, because you failed, 

to make a return of your mcome under section 2Z (2); 


to comply with a notice under sub-section (4) of section 22; 


to comply With a notice under sub-section (2) of section 23, . 

but If you were prevented by sufficient cause from makine the return or dw 
not receive the notice (s) aforesaid or had not a reason^Ie opportunity 1° 
comply, or were prevented by sufficient cause from complying, with th® 
terms of the notice (s) you may apply to me, within one month from 
reedpt of this notice, under section 27, to cancel the assessment and proceed 
to make a fresh assessment, 

7. If you intend to appeal against the assessment you may present an 
appeal luider sub-section (1) of section 30 of the Indian Income-tax Act, 

1922, to the Appellate Assistant Commissioner of Income-tax at. 

within 30 days of the receipt of this notice, in the form prescribed undtr 
sub-section (3) of section 30, duly stamped and verified as laid down lO 
that form but no appeal wilt lie a^nst an order under section 46 (1) 
less the tax has been paid. 

' Income-tax Officer - _ 

Address 

Dated.i9 . 

Place . 

Delete inappropriate paragraphs and words. 

ASSESSMENT FORif. 

Assessment for 19 -19 under Sec. of the Income-tax Act, 1922. 

Name of ... District or Area .- • • • 

Status ........NiinibeT inGeoeral Index.•••• 
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.1/5 


Number of Miscellaneous Record.. 


DeiaJed sources of income 


Total mccme — 

Salaries 

Interest on securities 
Property 

Business, Profession or VocaCioo 
Other sources (In the caseofdin' 
dends the gross amount liable to 
tax and the tax appropriate should 
be shown ) 


Total income 

Deduct^earned income allowarce 
Adiustraenta to total income to arrive a 
total world ineeine> (giie de(aib). 


Total world income' 


GroM income>tax and super«cax chargeable on Total 


Gross incoiiie*tax and super-tax computolonTotal 
World Income > 

Income-tax 

Averagerateof — " - pies in (be rupee 

Super-tax , 

Sums included in total income la tespect 
of which income-tax and/or super-tax j 
issoi payable — I 

(tf)under<ecUOA7(i} oronaceount I 
ofa Provident Fund to which the j 
Proiident Funds Act, 1925, applied 


(r) On account of Insurance Premia 

(d) Share from association of per¬ 
sons or from unreSistercd firm 
on the proSts of which tax has 
already been paid or partnership 
profits bom registered firm charg¬ 
ed to tax m the hsuidi of the firm 
under the second proviso to sec. 

23 (5) C») 

(«) Interest from tax-free secunuesol 
the Centra] Government or of « 
Froviocial Government and/<v 
portion of a dividend paid out 
tax-free income and any other 
mcome exempted from income-tax 


> To be completed in the case of noa-residenti oiil;^. 
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Detailed sources of income 

Amount 

of 

tnootne 

Tax already deducted or 
otherwise paid at source 

Income tax buper tax 

(;) ProfiuofLo-operame&octeuesor 

diMdends or other payments re 

ceiled out of such profiu 

Total amount upon which relief is due 

and income tax and/or super tax 

thereon 

Tor income tax relief 

For super tax relief 







Ks 

As 

Rs 

As 






wise paid at source os above 

Double income tax relief 

payable * 

Net amount of income tax and super tax ■ 

refundable ' 

Penalties under sections |8 A(9),35 (a), 9& aa E 
44 Fand46(i) ‘ 

Deduct —Interest payable by the Central Cosernment 
under section |8 (A) 3 

Add—(1) Interest payable under section tO A (fi) or 

(8) 00 per cent of the tax detenmned on the 

income to which section 18 A applies at tk e rata 

applicable m 194 —194 Tax paid under sub 
secUon (2) or (3) of section 18 A Diflcrenee 

(1) Interest payable under secuon iB A ()) 









1 _ 








* Delete inappropnace wordi or figuret 
PAYABLE 

TOTAL SUM-(IN FIGURES AS WELL AS IN WORDg) 

REFUNDABLE ' 

R» as (figures) Rupees annas (wordi) 

Date 

R 20-A Notwithstanding anything conUined m Rule 20, the notice 
of demand under Section 29 to be served on the assessec in pursuance of 
an order under sub secUon (1) of section 18 A shall be in the following 
form 

ATohee of Detiiand Wider secMti 29 of the Indian Income lax Act. 1922 for 
advance payment of tax wider section 18 A (1) of the Act 


Take notice that under sub-section (1) of section 18 A of the Indian 
Income tax Act 1922 the sum of Rs as specified below has 

been determined to be payable by you during the finanaal year 194 194 

*2 Whereas after issue of the premous notice of demand served on 

youf asscssmr^^ 

jou on ---^ 

an assessment of the registcrco 

——--- for a previous year later than that 

firm in which you arc a partner 

referred to m the notice of demaod has b een completed the sum payable 

* Delete inappropriate paragraphs or viordi 
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by you has been re detcnnmed to be Rs. 
as “iptcified below 

3 You arc required to pay the amount in 

e({ual inslalment(s) on or before the ISth June, ISth September 15th De¬ 
cember 194 and loth March 194 respectively to the 

Treas ry Officer 
S h Tteawtry OlEcc r 
A^cnt Imper al Bant o f Jiulu 
Hetrr e I)^k of liulii 

when 

jou v>ill be granted a receipt Lhalan(s) islire 

enclosed for the purpose m which you should enter the amount of each 
instalment at the time of payment 

If this notice of demand is served on you after any of the dates on 
which the instalments specified herem are payable the whole tax is payable 
in equal instalments on the dates which tall after the service of the notice 
or m one instalment if the notice is served after the ISth day of December 
194 

4 If at any tune before the last instalment as aforesaid is due >ou 
estimate that your income (other than the income on which tax is deductible 
4it source under section 18) for the previous year for assessment for the 
year ending on the 3lst day of March 194 is less than the income on 
tvhidt >ou have been required to pay tax as above you may send to the 
Income tax Officer an estimate of the tax so payable on such estimated 
income and should pay such amount (less any instalments already paid in 
accordance with paragraph 3 of this notice) as accords wiUi your estimate 
ui equal instalments on such of the dates speafied above as have not expired 
or in one sum only if the last of such date has not expired For this 
purpose you should enter m the appropriate cbalans the amount payable 
accord ng to >our estimate You may revise your estimate at any tune 
before the last instalment is due and may adjust any excess or deficienqr 
in respect of any instalment already paid in a subsequent instalment or 
instalments 

5 If your income of the previous year for assessment for the year 
ending on the 31s day of March 194 includes any income of the nature 
of commission which is payable periodically and is not received or adjusted 
by the payer m your account before any of the quarterly instalments of tax 
become due you may defer the payment of tax on that part of your income 
to the date when such income is normally receivable or adjustable and if 
you do so you should inform the Int»me tax Officer of the date to which 
the payment is so deferred If however you do not pay the tax so deferred 
within IS days of the receipt or adjustment in your account of such income, 
you will be I able to pay interest thereon at 6^ per annum from the date 
of recept or adjustment to the date of payment of tax. 

6 If not having made an estimate of the tax payable by you under 
sechon 18-A (2) you do not pay any insulment of tax on or before the 
date on which as specified m para 3 of this notice it becomes due you will 
be treated as in default in respect of such instalment and will be liable ood« 
section 46 (1) to a penalty which may be as great as the amount of the 
.nstalment due H, however you have under sub-sect on (4) o> 
section IS-A deterred the payment of a part of the tax and hate tiifomca 
the Income tax Officer accordingly yon will not be treated as m detauit in 
re pect of such tax until the date of defcrmoit 

l~2i 
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7. If under sub section (2) of section I8-A you send to the Income- 
tax Officer an estimate of the tax payable by you, but do not pay any mstal- 
ment of tax in accordance tlicrcwiUi on or before the appropriate date, jou 
will be treated as in default in respect of sudi instalment and will be liable- 
under section 46 (1) to a penalty which may be as great as the amount 
of the instalment. 

Dated m 

place 

tnconii tax Officer 
Address 

Ordtr under section i8 I (i) ^ the interne tax id, jgss 
Name of assesscc District or Area 

Status Numlicr in Geiicril Index 

Address 

Total incomedoKmiuied IB the latest compieted a««unient being Rs 

that for the year 194 194 

Less share of lacome tf any from a registered firm where the 
assessment of the firm has been completed for a year later than 
that referred to abote 


Total income 

Leu earned income allowaice for purposes of determinirg 
income tax payable (but not for ^uper tax) 

AdiustmenU to total income to arrne at lotu world income is 
tne case of a son resident 


Qrosi income tax and super tax charge 
aUeon total world income ’(in the • 
case ofa non res dent only) 

Gross income tax and super tax charge* 
able on total income ’ 

Suns includid »e foiel tneomt w “ 
respect of whuh tneeme-lax and 
/er sufer lax u ml p^atle 
(t) income to wh ch the 
provis ons of sec i8 

apply _ 

(1) income wluch is ex 
empt from tax e g 
share of income from 
an association of per¬ 
sons or an unregistered 
firm on the profits of 
Wlucit tsK bxs aitvsdf 
been paid 

(ill) income accruing or 
arising within an 
Indian state — 

(u) Interest on tax free 

Secur t ei — •••- 

(p) lafe Insurance premia. I 

Total amount | 

on which 

tax u nol for income {ax 

p a y a b le V--— 

and pro for super tax. 
portionaic 
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m 


Deduct amount by which tl e net divi 
dcnd ncome fany s ncreased and 
any exceutax on income on wh ch 
income tav 9 deductible under lec 
t OR t5 at the max mum rate 

Ket amount of income tax and tupcr 

Lilt amount on account of estimated 
double income tax rel ef if any 

Balance payable 

Luj tax already pa d in the Bnancia! 
year under sect on tB>\ in compi 
aoce w Ch the prev ous not ce of 
demand served on 194 


Net amount of tax— 


Ri 

Date 


refuvdable 

As 


•{IN riGURES AS IVtLL AS IN V40RDS1 


(Rupees 


Annas 


hcrmt lot OJJ'cit 

Add/tis 

R. 21 An appeal under section 30 shall iQ ihe case of an appeal 
against a refusal of an lnconie>tax Officer to make a fresh assessment under 
section 27 be in Form A in the case of an appeal by a person denying lus 
lisbiity to deduct tax under section 18 (3 A), (3>B) or (3 C) in 
Form B 1 m the case of an appeal against an order of an Income tax 
Officer under section 2a (2) in Form C, in the case of an appeal against 
the order of an Income tax Officer under swtton 25 A in Form C (1) ^ 
in the case of an app^l against an order of an Income-tax Officer tinder 
section 28 m Form D m the case of an appeal against a refusal of an 
Income tax Officer to register a firm under section Z6*A m Form Dim 
the case of an appeal against a refusal of an Income-tax Officer to register 
a firm or the cancellation of the rcgi'^tration of a firm under sub-section (4) 
of section 23 in Form D U in the case of an appeal against an order of as 
Income tax Officer under section 23 A m Form F in the case of an appeal 
against an order of an Income fax Officer under section 26 (2) m Form G 
m the case of an appeal against an order of an Income tax Officer under 
section (6) or 44-F (5) m Fomi H m the case of an appeal against 
an order of an Income tax Officer under section 46 (I) in Form I, in the 
case of an aj peal against an order under section 48 49 or 49 F rcfu<inff 
to grant a ictnsvd in Form J and in other casca in Fom B 
Form A 

Fcmi of appeal agaiHst aa order refusing to re-o/cn os arrcixtnrnf under 
StCtiOn 27 


To 


The Appellate Assistant Cooiimssioncr of 
The day of 

Tlie petition of 

District sheweth as feffimrs — 


19 

post officx. 


Under the Ind an Income-tax Ac^ 1922. j-our pctitusoer^i" 
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has been computed at Rs for the jear commencing 1st day 

of Apnl, 19 . 

2. Your petitioner was prevented by sufficient cause from making 
return required by section 22 (2) or did not receive the notice issued under 
sub-section (4) of section 22, or sub section (2) of section 23, or bad not a 
reasonable opportunity to complj or was prevented by sufficient cause fr^ 
complying with the terms of the notice under sub-section (4) of section S 
or sub section (2) of section 23, as more particularly speafied ui the 
statement attached 

3. Your petitioner therefore presented a petition to the Income^^ 
Officer under section 27, requesting him to cancel the assessment ibis 
petition, the Income-tax Officer, by his order dated 

which a copy is attached, has rejected 

4 Your petitioner therefore requests that the order of the In^mC"^ 
Officer may be set aside and that he may be directed to make a fresh asse 
ment m accordance with the Jaw 

Stgited * 

Statement of Facts 
Form of yenfication. 

I, , the petitioner, named in the above 

do declare that what is stated therein and in the above statement of fac« 

I true to the best of my mfonnation and belief 

Signed * 


To 


Fokm B. 

Form of Appeal agaxnst Assessment io Income-tax. 


19 • 

post office 


The Appellate Assistant Commissioner of 
Tlie day of 

The petition of of 

District sheweth as follows — - 

1. Under the Indian Income-tax Act, 1922, for the year comincnci g 
the 1st day of April, 19 , 

fyowr peiittoner’s total uicome Itas been assessed at 

* your petitioner's total •ivorld income has been assessed at .. 

the amount of tax payable by your petitioner has been determined at . 

ihe amaunt of lass incurred by your petitioner has been computed at..- ” 

your peliSoner has been granted a refmd of . ' ’ 

The notice of demand/order under section 23 (6) 

f2. Intimation of the amount of loss 
atUched hereto was served upon 


Intimation of the order of refund 

your petitioner on ... *-11 

•The form of appeal and the fonn of verification appended thereto sh*^ 
signed— 

(a) In tli« case of an individual by tlie individual himself 

(b) In the case of a Hindu undivided ianiil> by the Manager or Icarta. 

(c) la the case of a company or local auUiont}, by the principal oflicer 

S d) In the case of a firm, a partner, and 

e) In the case of any oilier assoeation, b> a member of the a‘social‘0'’- 
IDelele tlie inapproprute words. 
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fS Dunng Ujc previous >ear ending f your 

petitioner’s total income was 


total world income was 


total tax woriksout atf 


loss amounted to 


refund allowable to your petitioner wast 
and that during the «aid previous year your petitioner had no other income 

4 Your petitioner has made a return of his income to the Income fax 

Officer under section 22 subsection (1){(2) of the 

Act and has complied with alt the terms of the notice served on him by the 
Income tax Officer under section 23 (2) and(or (section 22 (4)] 

5 Your petitioner therefore prays that 
fhe may be assessed accord ngly 


he may be declared not to be chargeable under the S.ct 


bts loss may be determined at 

he may be granted a refund accordingly 

Stgued.* 

CsoitNos OF Appeal 
Form of yenficaMn 

I, , the petitioner, named in the above petition, 

do declare that what is stated tlierem is true to the best of my infonnation 
and belief 

Signed * 


Foru B I 

Form of appeal i» the case of a person denying his liability to deduct 
tax under section 18 (3 A), (3 B) or (3 C) 

To 

The Appellate Assistant Commissioner of Income tax. 

The day of 19--— 

The petition of of post office Distnct, 

sheweth as follows — 

1 Under the provisions of sub sections {3 A), (3 B) or (3 C), of 
section 18 of the Indian Income tax Act 1922 read with sub section (6) 
of that section yo ur petitioner has been hdd liable to deduct and pay tax 

t De etc the m aopropniile vorH« 

tThe Ux or the refund need not be entered by the appellant if the grounds ^ 
appeal indicate clearly the ot>;ecti<H)» to the tax or the refund as the case may he 
determined by the Income tax Officer . k» 

* The form of appeal and the lorm of venficat on appended thereto sliall *>c 
signed— 

(a) In the case of an vndiMduaJ ^ the mdivsdual himself 

(b) In the case of a Hindu undivided family by the Manager or 

(c) In the case of a conipaiiy or local aulhoritj bj the pruicipal oil cei 

(d) In the case of a firm, by a partner and .^,atuin. 

(e) In the case of any other assooat on, by a member or the assod^w^i 
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in re'.ijcci of tlic 5.um of Rs 
non resident 


other tlnij mltrest paid by him to the 


2 The tax of Rs "as paid by jour petitioner on IIH 

3 On the grounds(s) set out below, jour petitioner denies his habi 
hty to make such deduction and prays that he may be declared not liable 
to make such deduction 

S\gned* 

Gkounos ot Apilal. 

Perm of Fenfication 

E the petitioner named m the above petition do declare 

that what is stated therein is true to the best of my information and belief 

Signed • 

Form C 

Form of appeal against an order under section 25 f2) 

To ^ ' 

^e Appellate Assistant Commissioner of Income tax, 

The day of 19 

The petition of of post office, 

District sheweth as follows — 

^ Income tax Act, 1922, 

j , ... has been imposed on your petitioner The 

notice of demand attadied hereto was served upon him on 
, , ^ Your petitioner was prevented by sufficient cause as more particu 
larjy explained below from giving notice within the time prescribed bv 
section 25 (2) to the Income tax Officer of the discontinuance of Ins busi¬ 
ness, profession or vocation 

1- petitioner therefore requests that the order of the Income* 
bTsrtSde ^ penalty of Rs upon your petitioner may 


Statement of Facts 
Fona of Venficatton 


Signed * 


. j , , , .the petitioner, named m the above 

petition, do declare ttat what is slated therein and m the above statement 
of facts is true to the best of my information and belief 

Signed * 

Form C (1) 

Form of Appeal against an Order under section 25 A 
To 

The Appellate Assistant Commissioner of Income tax, 

day of 19 


The 

The petition of 

_District sheweth as follows — 


of 


post offic* 


I o{ verification appended thereto shall I* 


♦The form of appeal and the i 
signed— 

/kv hy the individual himseJf 

lb) In the case of a'Hindn undivided family by Uie Manager or karta. 

>Sl T “c * «w local auUiontj by the principal officer 

(d) In the case of a firm, by a partner, and 

(e) In the case of any other assoaatioo, by a member of the associat or 
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Under section 25 A of the Indian Income tax Act 1922, your peti 
tioner|petitioners who belonged to a Hindu Family, hitherto assessed as 
undivided claimed before the Income tax Officer 
at the time of assessment that a partition had taken place among the mem 
bers of the family and that the joint family property had been partitioned 
among the vanous members (or group of mcmbcr») m definite portions and 
prayed that an order might be passed to this effect as laid down in section 
25 A (I) and Uiat an assessment he levied as laid down m sect on 2ti A (2) 
2 By his order dated the a copy of which is 

herewith attached the Income tax Officer has refused to pass the order 
referred to above and make assessments accordingly as laid down in 
section 25 A (2) Your petitioner|petilioncrs therefore request(s) that 
the Income tax Officer may be directed to pass such an order under 
section 25 A (1) and to levy an assessment as laid down in section 25 A (2) 

Signed 


Grounds of Afpf^u 
Fori i of Venficattoii 

IjWe the pelitionerlpetitioncrs named m the 

above petition do hereby declare that what ts stated therein ts true to the 
best of myjour information and belief 

The form of appeal and the form of verification appended thereto 
shall be signed personally by the appellant or appellants 

Signed 


Foru D 

Form of Appeal to the Appellate Assistant Commissioner against an Order 
under section 28. 

To 

The Appellate Assistant Gimmissioner of Income-tax 

The day of 

The petition of of 

District sbeweth as follows — 

1 Under section 2S of the Indian Income tax Act 1922 a penalty of 

Rs has been imposed on jour petitioner by the 

Income-tax Officer The notice of demand attached hereto was received 
by your petitioner on 

2 Your petitioner had reasonable cause for not furnishing the re¬ 
turn of his total income which he was required to furnish under sub section 
(1) or sub-section (2) of section 22 or section 34 or for not furnishing it 
within the time allowed and in the manner required by such notice 

Your petitioner had reasonable cause for not complying with the notice 
under sub section (I) of section 22 or sub seebon (2) of section 2J 

Your petitioner did not conceal the particulars of his income or delibe¬ 
rately furnish inaccurate particulars of such income, 

3 For the reasons given m the grounds of appeal jour petitioner 
therefore prays that the order of the Income tax Officer may be aside. 

Signed 


19 

post office. 



THE INCO&TE-TAX ACT 




[R 21 


Grounds of Appeal 
porm of Venficalxon 


, the petitioner, named in the above petition, 
do declare that what is stated therein is true to the best of m> information 

and belief „ ,, 

Sxgnea* 


Form D 1 

Form of appeal againsi an order refusing to register a firm under secMit 
26 A 
To 

The Appellate Assistant Coinimssioncr of 

The day of • 

The petition of of post office, 

District sheweth as follows —c 

Under section 26-A of the Indian Income tax Act, 1922, your petiUotief 
applied to the Income tax Officer for the registration 

of the firm, 

By his order, dated the a copy of which is herew^w 

attached and of which the intimation was received by jour petitioner M 
the Income tax Officer has refused to register th® 

said firm 

Your petitioner therefore requests that the order of the Incom^f** 
Officer may be set aside and that he may be directed to register the finn. 

Signed ** 


GaouNP» op Appeau 
Form of verification 

I, , the petitioner, named m the above petition do 

hereby declare that what is stated therein is true to the best of my informa 
tion and belief 

Signed** 


Torm D II 

Form of an appeal against an order refusing to register a firm or can 
celling Its registration under section 23 (4) 

To 

Tlie Appellate Assistant Commissioner of Income tax 
The day of 19 

The petiUon of of post office Distnet. 

sheweth as follows — 


•Tbe lorni ol appeal and ttie lonn o! vcnficauon appended ibercto shall 
Signed— 

(a) la the case of an lodmdual by the mdividual himself. 

ID) In the case of a ilindu uRdiv-ided family b> tbe Manager or karU. 
fc> In ihe case of a wmpany or local auihunty by tJie principal officer 
fd) In the case of a firm by a partner, and 

(e) In case of any other associaUoii by a member of the associaVioa .. ,. 
The form of appeal and the Iona verifcabon appended thereto shall ^ 
signed b> a partner of this firm. 
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1 In making an assessment on the petitioner firm under sub-section 
(4) of section 23 of the Indian Income tax Act, 1922, the Income-tax Office 
has referred to registerf/has canceDed the registration of the firm 

2 The intimation regarding the refusalf/cancellation of the registra¬ 
tion was received by the petitioner on 194 when the notice of 

demand attached herewith was served on your petitioner 

3 As will be seen from the ground(s) of appeal, there was no justi¬ 
fication for the Income tax Officer to have refusedt cancelled the registra¬ 
tion of the firm 

4 Your petitioner therefrom requests that the orders of the income- 
tax officer refusmgt cancelling the registration may set aside and that he 
ma) be directed to register the firmt treat the firm as registered. 

Signed * 

Grouvds op Appeal. 

Form of VonjicaHoti 

I, the petitioner, named m the above petition do hereby declare 

that what is stated therein is tnie to the best of my information and belief 

Signed* 

Form F 

Fonn of appeal agamst an Order under section 23 A 
To 

The Appellate Assistant Commissioner, 

The day of 19 

The petition of of post office, 

District sheweth as follows — 

1 The Income-tax Officer of with the approval 

of the Inspecting Assistant Commissioner of has passed an 

order dated (of which a copy is attached) under 

sub-scction (1) of section 23 A of the Indian Income tax Act, 1922 that the 
undistnbuted portion of the assesstdile inccune of the company for the year 
as computed for income-tax puiposes shall be deemed to haie been distn- 
buted as dividends amongst the shareholders as at the date of the general 
meeting held on 

2 Your petitioner being of opinion, on the grounds set out below, that 
the order of the Income-tax Officer shoidd not have been passed prays that 
the said order may be set aside 

Signed * 


Statement op Gkoonds of Appeal. 

Form of vcnfieaiion 

I, , the petitioner, named m the above petition, do 

declare that what is stated therem and in the statement of grounds of appeal 
IS true to the best of my infonnation and belief 

Signed ‘ 


f Delete the inappropriate wtprrfi. ... . k. 

•The fonn of appeal and Uic fonn of verificatioa appended ilercto 

tl« fo™ «t .!«..» •>^« I* 

Signed by principal otEcer of the Company 
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Fobu G 

Form of appeal against an order under proviso to sub section (2) of 
section 26 
To 

The Appellate Assistant Commissioner 

The day of 19 . 

The petition of of post office, 

District sheweth as follows — 

1 Under the proviso to sub section (2) of section 26 of the Indian 

Income-tax Act, 1922, jour pctiUoner lias been held liable in respect of the 
tax of Rs The Notice of Demand attached hereto 

served upon him on 

2 As will be seen from the grounds of appeal attached hereto this tax 

should be recovered from whom your petitioner has 

succeeded 


3 Your petitioner therefore requests tliat the order of the Income-tax 
Officer imposing tax of Rs upon your petitioner 

be set aside. 


Signed^ 

Grounds op Appevl 
Form of Verification 

. }•. , , .the petitioner named in the above petitiofli 

CO declare that what is stated therein and in the above grounds of appwl 
JS true to the best of my information and belief 

Signed^ 


Form H 

^Farm of Appeal against an order under section 44-F (6) or 44-F (5) 

The Appellate Assistant Commissioner, 

, day of 19 

ThepeUtionof of post office, 

District sheweth as follows — 

I Under section d4-E (6)144-F (S) a (further) penalty of Rs 
^ been imposed on your petitioner by the Income- 

t^ Officer The Notice of Demand attach¬ 

ed hereto was served upon him im 

Srounds of appeal attached hereto jour 
peutioner had reasonable excuse for failure 

to comply with the notice of 

L Income tax Officer required by 


be signed— appeal and the form of verification appended thereto 

(a) m the case of an ind.vidi^ by the mdividoal himself. 

(b) in the case of a Hindu undivided family by the manager or karta 

(c) m the case of a compimy or auUontx bj the principal ofEcer 

(d) in the case of a firm by a partner and 

(e) in the case of any other assooatioib by a member of the association. 


shall 
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3 Your petitioner therefore requests that the order of the Income tax 
Officer imposing a (further) penalty of Rs. upon jour 

petitioner may be set aside. 

Stgned * 


Grounds op Appeai. 
form of Vertfic<dton 

.the petitioner, named m the above petition, 
do declare that what is stated therein and in the above grounds of appeal is 
true to the best of my information and belief 

Stgned ’ 

Fobu I 

Form of appeal against an order under section 46 (1) 

To 

The Appellate Assistant Commissioner, 

The ^ day of 19 

The petition of of post office, 

Distnct shevveth as follows — 

1 Under sub section (1) of section 46 of the Indian Income tax Act, 

1922, a (further) penalty of Rs , has been imposed 

on your petitioner The notice of demand attached hereto was served on 
him on 

2 As will be seen from the grounds of appeal jour petitioner had no 
intention to default. 

3 The tax due in respect of the assessment for the assessment jear 
has already been paid 

4 Your petitioner therefore requests that the order of the Income tax 

Officer imposing a penalty of Rs upon your petitioner 

may be set aside 

Stgned * 


Grounds op Appeal. 

Form of Venpeaiton. 

I, , the pclitioner. named m the above petition 

do dedare that what is stated tberem and »n the above grounds of appeal is 
true to the best of my information and belief 

Stgtud.’' 

FoB'a J 

Form of appeal againsi an order refusing to grant a refund under section 
48,49 or 49-F 
To 

The AppeUatc Assistant Commissioner of 
The day of 

The petition of of 

Distnct shevveth as follows — . 

Your petitioner applied to the Income-tax Officer for a 
section 48, 49 or 49-1 of the Indian Income-tax Act, 1922, of Rs _.• 

1 The form of appeal anJ lJ« fonii of venficalion appcnlcJ 
be stgned—(a* m footnote of Form IL) 
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The Income tax Oflicef has by bis order dated the of 

rejected the application 

which a copy is attached,-. InUniaUoti of Uus 

granted a refund of only Rs. 
order was received by jour petitioner on 

Your petitioner therefore requests that the order of the Income tax 
Officer may be set aside and the refund asked for may be granted 

S$</ned* 


Gkounds or Appeal. 

Form of yenfical$o>u 

1, , the petitioner named to the above petition dt> 

declare that what is stated therein is true to tiie best of my mformauoff 
and belief 

Si/jned * 

R. 21-A The form of appeal prescribed in Rules 21 and 40-B and by 
the notifications of the Government of India m tlie Finance Departmwt 
(Central Revenues) No 14, Income tax, dated the 2nd April, 1932, No 21« 
Income tax, dated the Sth June, 1937, No 69, Income-tax, dated the loth 
September, 1939 and No 1, Income-tax. dated the 4lh Januarj, 19fl 
the forms of Venfication appended thereto shall be signed— 

(o) in the case of an individual, by tJie individual himself, 

(b) in the case of a Hindu undivided family, by the manager of 

Karta, 

(c) m the case of a comi>any or local autlioniy, by the principal officer» 

(a) m the case of a bnn by a partner, and 

(c) in the case of any other a<soctation, by a member of the asso* 
ciation . 

R. 22 An appeal under section 33 shall m the case of an app® 
against— ,, 

(a) an order under clause (a) or (&) or (g) of sub section 1 . 0 / 

of section 31, be m form B (T) . 

(b) an order under clause (c) of sub section (3) of section 3I' 
confirming an order under section 2^A, refusing to register a firm 0 
cancelling such order and directing the Income tax Officer to register ui® 
firm, be in form D (1) (T) 

(c) an order under clause (d) of sub section (3) of section 3h 

confirming, cancelling or varying an order imposing a penaltj under sub 
section (2) o! section 25 be m lonn C (T) , 

(d) an order under section 28 imposing a penalty or under clau'C (// 
of sub section (3) of section 31, confirming, cancelling, enhanang or 
reducing a penalty imposed uder section 28, be in form D/D (T), 

(e) an order under clause (/) of sub section (3) of section 3h 

confirming, cancelling enhancing or reducing a penidty imposed unde* 
sub section (6) of section 44 E, be m form H (T), , 

(f) an order under clause (/) of sub-section (3) of section 31> 

confirming, cancelling, enhanang or reducing a penalty imposed under 
sub section (5) of section 44-r, be in form H (1) (T), , 

(g) an order under clause (/) of sub section (3) of section 3ii 

confirming, cancelling, enhancing or reducing a penalty imposed under 
sub-scction (I) of section 46 be m form I (T), __. 

1 The form of appeal and the form of venficatio oappeuded thereto sh»lf 
be Mgnta—fas in iootniAe of rom H.J 
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(li) aji order under clause (d) of sub-section (3) of section 31, 
confimiing-, cancelling or varying an order refusing to allow a claim to a 
refund under section 48, be in form J (T), 

(i) an order under clause (j) of sub-section (3) of section 31, 
confinning, cancelling or \arying an order refusing to allow a claim to a 
refund under section 49, be in fonn J (1) CT), 

an order under clause (d) of sub-section (3) of section 31, 
confirming, cancelling or varying an order refusing to allow a claim to a 
refund under section 49-E, be m tomi J (T) or J (1) (T), according as the 
original claim to refund arose under section 48 or 49, 

(k) an order under clause (c) of sub-section (3) of section 31, 
confirming an order refusing to caned an assessment under section 27 or 
cancelling such order and directing the Income-tax Officer to make a fresh 
assessment, he m form A (T), 

(l) an order under clause (c) of sub-section (3) of section 31, 
confirming an order under sub-section (1) of section 2S-A or cancelling 
such order and directing the Income-tax Officer to make a further inquiry 
and pass a fresh order or to make an assessment m the manner laid down 
m sub-section (2) of section 25-A, be m form C (1) (T), 

^m) an order under clause (d) ol sub-section (3) of section 31, 
confirming, cancelling or varying an order under sub-section (2) of 
section 26, be in form G (T), and 

(») an order under clause (d) of sub section ^3) of section 31, 
confirming, cancelling or varying an order under jub-section (1) of 
section 23-A, be ui form P (T), 

(o) an order under clause (c) of sidi section (3) of section 31, 

confirming an order cancelling the repstration of, or refusing to register, 

n firm under sub-scction (4) of section 23 or cancelling such order and 
directing the Income tax Officer to regi«ter the firm, be m form L (T), 

(p) an order under clause (A) of sub section (3) of section 31, 

be in form K (T) 


FORM A (T) 

Fona of Sectiot\ 27 Cancellation of Assessment Appeal 
IN THE (INCOME-TAX) APPELLATE TRIBUNAL. DELHI. 


27 CA.A No, 

PmHA 

Appellant 

of 19 • 

Respondent. 

Province from which the appea] is filed 

1 


>\ssessment year and in the case of an assessniml 

1 


under section 34 the jear in wluch the income 

should have been assessed 

1 


Prevujus ^"ear • 

{ Conunencmglhe 

day of 1(1 

and cndvTig vht 

day of >9 • 

Grounds on which cancellatiort was applied for. 

J 


tneome-tax oflicer making the original order 

' 



pate of the refusal to make a fresh assessmeot . I 


*Ta be fiUed in by Itie olHce 
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Appellate Assistant Commissioner drteniuniiig 1 
the appeal 1 


tVUeiher the otiRinal onler was CDnfimicd or 1 
cancelled an i the Income-ti* Officer directed 1 
to make a fresli assessment 1 



Date of tiie \jijiellaie Oi Icr I 


If tlie appea\ u V»> the awvvee, tVie date «» «thul> 
the assfunee wai »cr\Td with notice tif the \ppel- [ 
late Ofiler | 


Postal address on tsliich the afipellanl uiiderulet 1 
to receive notices 1 


Postal address on 'mKicH notices should be issued 1 
to the r'^mdeni I 

Relief claiined in appeal. ) 


GroundaoC Appeal. 


Signed 

Signed 


(Appellant) 

(Auihonsed repfcsentative, \l wi/) 


Verification. 

I> , the appellant, do hereby declare that what « 

staled above is true to the best oi my informalion and belief. Verified 
to-day the at day of 19 • 

Signed ( ) 

.V.i] — t Stride out Uic uanecassiy colunuis 

3 The appeal must be accompanied by a certified copy of the order appealed &o® 
and a copy of the grounds of appeal to the Tribuoal 
3 The appeal must be accompaoicd by a Treasury receipt for Rs loo 


In 


FORM B (T). 

Form of Regular Assesstnent Appeal. 

THE (INCOME-TAX) APPELLATE TRIBUNAL, DELHI 
R. A A No of 19 • 

versus 

Appellant. ___ Respondent. 


’{To be filkd in by the office ) 
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Province from which the appeal a filed. ) 


AtMsment )ear, and m the case of an auessmcfit | 
under section 34 the )car in whicli the income | 
should have bMn assessed ] 


Previous year, | 


Income-tax Officer making the onginal order t 


Total income assessed by the Income-tax Officer. I 


Total world income assessed by (he Income-tax | 
Officer. 1 


Amount of loss computed by the Income-tax ] 
Officer._j 


Amount of net tax detemuned by the Income-lax, 
Officer. 


Amount of refund, if any, granted by (he Income- 
tax Officer. I 


Date of receipt of notice of demand I 

Dateofintunationoftheorderofrefund. I 


Date of service of the order of (be locome-Ux I 
Officer eon^uting: loss I 


Appellate Assutant Commissioner decemiAiag | 
the appeal I 


Date of service of notice of the Appellate Assistant | 

Coronitsionet’s order, _1 

Total income as found by the Appellate Assistant' 
Commissioner I 


Total world income as found by the Appellate I 

Assistant Conuiusaioner. _I 

Amount of loss as found by the Appellate Assistant | 
Commissioner. I 


Postal address on which the appellant underiakes) 
to receive notices. 


Postal address on which notice should be issued to | 
the respondent. 1 


Relief ciauned in appeal t 



Grounds of Appeal. 


if any.) 


Signed. 

(Appellant.) 

Signed. 


(Authorised-representative 
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Verification. 

I, , the appellant, do hereby declare that what is 

stated above is true to the best of my information and belief Venfid 
to-day the day of 19 at 

Signed ( ) 

—1 SiriVe o i( unncce^iary columns 

2 Tbe aopeal must be arcumpanied by a certified copy of the order appealeu 
from and a copy of tl e grounds of appeal to tiie Tribunal 
3, The appeal must be accompan ed. by a Treasury receipt for Rs loO 


FORM C (T). 


Form of Section 25 (2 )—Penalty Appeal 
In 

THE (INCOME-TAX) APPELLATE TRIBUNAL, DELHI 
25 (2) P A No of 19 * 

versus 

Appellant Respondent 


Province from which the appeal u Bled I 


Description of the business, profession or vocation | 
discontinued 1 


Assessment year, and in the case of an assessment I 
under section 34 the year in which income should ] 
have been assessed | 


Previous year 


1 Commencing the day of >9 
I and endmg the day of >9 


Income tax Ofiicer making the original order 1 


Date of receipt of notice of demand I 


Amount of penalty imposed | 

Amount of tax as sess ed for the period between the ■ 
end of the previous year and tbe date of dis I 
continuance ] 


Appellate Assistant Commissioner determining 
the appeal 


Whether the original order was confiimed or can 
celled orvaned on appeal, and if varied, m what 
respect 


Date of the appellate order j 


If the appeal is by the assessee, d e date on which 
the assessee was served with notice of the appci 
laic order 


Postal address on which the appellant undertakes | 
to receive notices | 

Postal address on which notices should be issued to 1 
ihe respondent | 

ReUef claimed in appeal_ | 


'(To be filled m by the office ) 





R 22] 


RULES 

Grounds of Appeal 


193 


Signed 

(Appellant) 

Signed 

(Authonsed representative if any) 
Verification 

, the appellant do hereby declare that what is 
stated above is true to the best of my information and belief Verified 
to-day day of 19 at 

Signed { ) 

Strikeout unnecessary coluouu 

a Tlie appeal muat be accocnpanied tya ceitified copy of ibe order wpeatedfeom 
and a copy of the groundt of appeal to the Tribunal 
3. The appeal tnu»t be accompanied by a Treasury receipt for Rr too 


I'ORM C (1) (T) 

Form of SeeMit 25 4 Assess$nent after Parfltwn Appeal 
IN 

THE (INCOME TAX) APPELLATE TRIBUNAL DELHI 
25 A A P A No of 19 * 


Appellant. 

peovuvee from which th« appead ii filed I 

Income-tax Officer making the or gmal order | 


Whether the original order was confirmed on appeal 
or cancelled and the IncoisK tax Officer directed 
to make an assessment m the manner la d down 
m sul>secuon (a) of section as A 

Dale of the Appellate Older I 

If the appeal is by the assessee the dale on whiA I 
the assessee was served with notice of the appel j 
late order I 


Rebef claimed in appeal 


■(Tobefilledtnbytbeoffice ) 
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Signed. 

(AppdIanL) 

Signed. 

(Auilionscd representati\eif any) 


Verification. 


I, , the appellant, do hereby’ declare Uiat what 

stated above is true to the best of my information and belief. Verified to-^I 


the day of 19 at 

Signed ( 

Stnkeout unnecemry cotuiuo*. 

9 The Appeal mu*t he accempamed byaceruricd Mpy of 
and a copy of ihe ground* of appeal to the Tribunal. 

3 The appeal Du«t be accompaiuM by a TVeasury Receipt 


)• 

the order appealed ffO» 
for Ra too 


FORM DIE (T). 

Form of Section 28 Penalty Appeal 
IN 

THE (INCOME-TAX) APPELLATE TRIBUNAL, DELHI. 


28 P. A. No. 

Appellant. 

of 19 .* 

Respondent. 

Province from which the appeal u filed. 


AMesunent year, and in the case of an assessment 
under section 34 the year m which income 
should have been assessed 


Officer making the onginal order. 

_ 

Date of receipt of notice of demand. 

__ 

Amount of the penally. 


Reason for imposing the penalty. 


Appellate Assutant Comnussioiier deteruiiiiiiig the 


Whether the onginat order was confirmed or 
cancelled or varied on appeal and if varied m 
what respect. 


Date of the order of the Appellate Aswsiant Com. 
nussioner. 

__ 


•(To be filled m by the office.) 
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If the appeal i$ by the a»exsee, the date on wlu£h 
the asseisee was served with BoCice of the Appel 
late Assistant Comimstioncf t order 


Postal address on which thq appellant undenakes 
to receive notices 


Postal address on which notices shoold be usued 
to the respondent 


Relief claimed in appeal 


Grounds of Appeal 


Signed. 

(Appellant) 

Si^ed 

(Authonsed representative if any') 
Verification 

I the appellant do hereby declare that what is 

stated above u true to the best of my mformatton ana belief Verified to-day 
the day of 19 at 

Signed ( ) 

Stnk« out unnecessary columns 

3 The appeal must be accompanied by a certi£ed copy of ^the order appealed 
from and a copy of the grounds of appeal to the Tribunal 
3 The appeal must be accompanied by a 'Treasury Receipt for Rs too 


FORM D (I) (T) 

Form of Sechan 26-A —Rcpwmrfwn Appeal 
THE (INCOME TAX) APPELLATE TRIBUNAL, DELHI 


26-A. Reg A. No of 19 * 

Appellant Respondent 

Province from which tbe appeal s filed 


DateofUieapphcation to Income tax Officer 


Name of the firm registration of which was apphed 
for ! 


Income tax Officer making the original order 


Date of intimation, of the order refusutg to register 
the fim 


Appellate Assistant Commissioner detennuung tbe 



(To be filled m by tbe olEceJ 
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Whether tlie original order was confirmed on appeal 
or cancelled and the Income tax OlScer directed 
to register tbe firm 


Date of the appellate order 


If the appeal it by the ossessee, the date on which 
the assessee was sm ed with nouce of the appellate 
order 


Postal address on which the appellant undertakes 
to receive notices. 


Postal address on which notices should be issued 

to the respondent 


Relief claimed in appeal 



Grounds of Appeal. 


Signed 
(Appellant) 

Signed 

(Authorised representative if any) 
Verification 

I, , the appellant, do hereby declare that what is 

stated above is true to the best of my informalion and belief. Verified to-day 
the day of 19 at 

Signed ( )• 

B Stnke out unneccMary column* 

a The appeal mu>t be acconqianied by a certjfied copy of the order appe»l*“ 
from and a copy of tbe grounds of appeal to the Tribunal 

3 The appeal must be accompanied by a Treasury Receipt for R* JOO 


FORM F (T) 

Form of SectionTi’A (1} Company Appeal 
IN 

THE (INCOME-TAX) APPELLATE TRIBUNAL, DELHI 
23-A (1) CA No of 194 * 

__ Rcipondeat _ 

Province from which the appeal i* filed i 


• (Tobefinedmby thcoffice ) 
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Proportion of the assessable income (as dcierouaed 
by the Income-tax Officer) distributed as dm- 
dends by the company 


lucome-taz Officer making the ongmal order 


Date of the intimation of the onsina) order under 
sub-section (t) of section 93 A 


Appellate AasuUst Commissioner deteimicuog the 


Whether the ongina] order was confinned. can- 
celled or vaned on appeal, and >f vaned, us wlsat 


Date of the appellate order 


If the appeal is by the assessee, the date on which 
the assessee was served with notice of the nppel 
late Older 


Postal address on which the appellant undertakes 
to receive notices 


Postal addreu on which notice should be issued 
to the respondent 





Grouods of Appeal. 


Sis:ned. 

(Appellant ) 

Signed 

(Authorised representative if anj) 
VenEcation. 

I, . the appdUnt, do hereby declare that what is 

stated above is true to the best of my information and belief Verified to-day 
the day of 19 at 

Signed ( )' 

A B —I Smke oui u&necc»aiy c<dumn» , , 

4 The appeal mast be acctmipawed by » certified copy of the order appeaieu 
Irom aod a copy of the grounds of appeal to the l^buoal 
3 The appeal must be accon^aniedby a Treasury Receipt for R$ loo 


FORM G (T). 

Farm of Section 26 {Zj^uccemon Appeal 

THE (INCOME-TAX) APPELLATE TRIBUNAL, DELHI 
26 (2) S A. No _ of 19 •* 


*(Xo be Elled m by the office.) 
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stmt 

Appellant. Respondent 

Province from which the appeal is filed I 


Assessment year, and in the case of assessment 
under section 34 the year in which income should 
have been assessed 


Previous year 

Commencing the day of 

19 and ending 

day of *9 

Jncome>tax Officer making the ongma) order 


Date of receipt of notice of demand 


Amount of tax assessed for the previous year and 
the penod between the end of the previous year 
and the date of succession 



Appellate Assistant Commissioner deietnuniog the 


Whether the onnnal order was confirmed on 
appeal or canc^ed or laried. and if varied >n 
what respect 


Date of the appellate order 

_ 

If the appeal is by the assessee, the date on which 
the assessee was served with notice of the Appel 
late order 


Postal address on which the appellant undertakes 
to receive notices 


Postal address on which nouces should be issued to 
the respondent 


Relief claimed in appeal 1 _ 


Grounds of Appeal 


Signed 


(_Appcllant) 

Signed 

(AvUhonsed representative if any) 


Verificatton 

I, , the appellant do hereby declare that 

stated above is true to the best of my uiformation and belief Venned l J 
the day of 19 at \ 

Signed ( ' 


^ B—t 


3 


Stnke out unneceisary columns 

The »ppeal muit be accompanied by a cerufied copy of the order app^ 
from and a copy of the grounds of appeal to the Tnbunal 
The appeal must be accompanied by a freaxury Receipt for Rs lOO 


sled 
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FORM H (T) 

Form of Section 44-E (6) Penalty Appeal 
IN 

THE (INCOME-TAX) APPELLATE TRIBUNAL DELHI 


•ME (6) PA No of 19 * 

vtnas 

Appellant Respondent 

Province from which the appeal is filed 

1 

Period specified in the notice 

1 

Farticulart required by the locome'taic Officer 


Income-tax Officer making the Onginal order 


Amount of the original penally 


Amount of further penalty if any 


Date of receipt of notice of demand 


Appellate Auutant Commissioner deternuning the 


^VhethertheongmalorderwaaconfiiTDed cancelled 
or varied on appeal and if varied in what 
respect 


Date of the order of the Appellate Assistant Com 


Iftheappealiibytheasmsee the date on which 
the asKssee was served with notice of the appei 
late order 


Postal address on which the appellant undertakes 
to receive notices 


Postal address on vvhich notices should be issued to 
the respondent 


Rebef claimed in appeal 



Grounds of Appeal 


Signed 
(Appellant) 

Signed 

(Aulhonsed rtpre,cntaU\e tf any) 


' fTo btf £Ilcd M tijr tbe 
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Verification. 

, the appellant, do hereby declare that ■nbat is 
stated' above is true to the best of in> mfonnation and belief Verified ttniay 
the day 19 at 

Signed ( i 


AS—I 
s 


3 


Strike out unnecessary columns , ,. 

The appeal must be accompanied by a certified copy of the order appealed 
and a copy of the grounds of app^ to the Tnbuiial. 

The appeal must be accomfianied by a Treasury Receipt for Rs lOO 


FORM H (1) (T). 

Form of Section 44-P (5 )—Penalty Appeal 
IN 

THE (INCOME-TAX) APPELLATE TRIBUNAL, DELHI 
I 44-F (S) P. A No of 19 

Appellant Respondent 

Prosmee from which the appeal it filed ■ 


Period specified in the nouce 


Paruculars required by the tncoine>tax Officer 


Income-tax Officer making the Original order 
Amount of the original penalty 


Amount of further penalty if any 
Date of receipt of notice of demand 


Appellate Assistant Commissioner detemicung the 
appeal 
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Verification. 

I, , the appdlant, do hf-rebj dedare that what is 

stated above is true to the best of mj information and belief \ enfied to-day 
the day of 19 a-t 

Signed ( ). 


vVfl—I 


3 


StnLe out uuiece&iarv cotuioni 

The appeal lausi be accompanied by a certified of tlie order appealed from 
and a copy of the ground* of appeal to the 
The appeal must be accompanied by a Treatary Receipt for Rs too 


FORM I (T). 

Ponn of 46 (1 )—Penally Appeal 

m 

THE CINCOME-TAX) APPELLATE TRIBUNAL. DELHI 
46 (1) P A No of 19 • 


Appellant Respondeat 


Proiinne from which the appeal u filed 


AMstment year, and uv the case of an asseument 
under section 34 the year m which inoome should 
hate been assessed 


Inconie>tax Officer nuking the ongtnal order 


Amount of tax detenoined. 


Amount of tax ta arrears 


Period during which default continued 


Amount of tbe penalty 


Date of receipt of notice ofdemand 


Ap^^te Assistant Commissioner detcnmouig the 


Whether the original order was coofinned, or can¬ 
celled or t-aned on appeal, and iftaned in what 


Date of the appellate order. 


If the appeal u by the assessee, the date o«i which 
the assesaee was served with sotK« of tbe ^>pel- 
la(e order 


Date of filing appeal in the Tribunal. 


Postal address on which the appellant undertakes 
to receive notices 


Pcstal address on which nonets should be issued to 
the respondent 


Relief clauned tn appeal. 

-- 


* (To be filled in by the office) 


1-26 
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Signed. 

(Appellant.^ 

Signed. 

(Authonsed reprcscnt.iti\e, if any)- 


VeriBcation. 


I, , the appellant, do hereby dccl.nrc that %vliat i* 

stated above ts true to the best of niy information and belief. Verified toKlay 
the day of 19 at • 

Signed ( 


*YB—t. 


3* 


SUike out uiuie«ssary columiu , , 

fhe appeal mustbe accoinpinicj by a Mrijfieil copy of the oruCf «ppe*ic“ 
anj a copy of the groufkUof »ppe»l to the fribunal. 

The-appeal must be accompaniedi by a Treaiury Keccipl for R*. too* 


FORM J (T). 

Form of Stelion A^Rtfund Appeal and Sctlion 49—Refund Appfol 
(This form is to be used for section 49-F Refund Appeal only when the 
original claim to refund arose under section 4S) 

IN 

THE (INCOME-TAX) APPELL/\TE TRIBUNAL, DELHI. 

48 R.A 149-F.R.A. No of 19 .* 


AppelUnt. Re^wlent. 


Province ffom which the appeal»filed 

• 

Income.tiix Ofllcer making the onginal order 


Date of intimation of the original order. 


Amount of refund claimed if aKcrtairubte. 


Amount ordered to be refunded 


Appellate Asii'.tant Commuuoner drtmauun^ the 
appeal. 


Whether the original order wai confirmed, cancelled 
or varied on appeal, and if varied in vrbat respect. 


Date of the appellate order 

. 

If the appeal ii by the aiseisee, the date on which , 


the assessee was served with notice of the appel- 
late order. I 


Potsal address on which the appellant undertakes 
to receive notices 



*(Ta befilkd in by the olEce}. 
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Whether the appellant rla.mj m hu nght or ta 

a rtiptesenutive capacity, and in the latter care 
the nature of the representaurt edacity. 


Postal address on uhich notices should be issued 
to the respondent 



ReLef clamed in appeal. | 


Grounds of Appeal. 


Signed 
(Appellant) 

Signed. 

(Aulhonsed representative, if any). 
Verification. 

I, , the appellant, do hereby declare that nhat is 

stated abov e is true to the best of my information and belief Verified to^lay 
the day of 19 at 

Signed ( ). 

Stnke out uoaeceisafy columm 

a. The appeal muit be accompazued by a ccrtiiied copy of the order appealed ftom 
and a copy of Ihe grou^ of appeal to the TnbuaaL 
3 The appeal muit be accompajiied by a Treasury Recent for Ita. too. 


FORM J (1) (T>. 

Form of Soction 49 —Refund ^fpeaJ and Secdon 49'F—Refund elpfeoL 
(This form is to be used for Section 49-F Refund Appeal only when the 
original daim to refund arose utwlcr Section 49 } 

IN 

THE (INCOME-TAX) APPEU-ATE TRIBUNAL, DELHI. 


49 R.A.149-F. R. A. No. of 19 .* 

.tpjTellant. Re^ndenC. 

ProMnee from tshich the appeal is hied 


IncomiMar Officer maluig the original order 


Date of nuunaticn of die anginal order 


Relief obtauied under KCUon a? of the Finance 
Act, 1927. 


Affiouni of refund clanned if asccnamahle | 


AroounC ordrml to be refua'cd. ) 



’ (To be Uled u» by ibe ofSce). 
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.\j>pelUie Aiuiianl Cotnmitumtrr iletenoininc l!i^ 
appeal. 


Date of the apprllate ontrr 


If the apiwal u by the aavMcr, the dale on nhicb 
UK auesM.eMratservcdMithiu.ii4ruf ihe sdikI. 
Ute order. ' 


1‘otaaJ addrcj* on wluth iIk ajipellanl utvirnakes 
lo recei\« ntHiret. 


AVlKther iJk appellwii elamu in tut a««n nibt or in 
a rtptoentaiicvecapaeuy. .ml t» iIk lauei case 
the nature of the rrprrKniaiite capacity. 


Postal address ou which noorrs sh«,U be Usurd 
to the respondent. 


Relief claimed in appeal. 



Grounds of Appeal. 


Signcd- 

(AppcIIaiiL) 

Sipicd. 

(Auihoriscd rcprcsentathc if any). 


Verification. 

appellant, do Iiereby declare that what is 
sUled above is true to the best of my infonnation and belief. Verified to-day 
day of 19 at 


the 


N.B.—t. Strike 


Signed ( 


)• 


. Smke out unoeceuary columns. 

‘ “««“P"««H»yncert,fiedccppyoftheorder appealed 

1 The Tribunal. 

3. The appeal must be accompanied by a Treasury Receipt for Ri. 100. 
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FORM K (T) 

Form of Section 18 (3 A), (3-B) or (3-C)-Denying Ljability to 
deduct tax Appeal 


IN 

THE (INCOilE-TAN) APPELLATE TRIBUNAL BOMBAY 
18 (-A. (3B) or (3 0—DI.A.T No of 19 * 


IN THE (INCOME TAX) APPELLATE TRIBUNAL. 

•\ppelUnt Respondeut 

Ptovuvee from which the app eal n filed _ { 

Income tax Office r toaVing the orijjinal order_ ) 

Dale of Incom^tax Officer i order holding ilie | 
appellant U&hle to deduct and pay tax under t ib | 
section (3A), (gBj or(3C] of Section tSof the lodtan | 

Income tax Act, jgaa read with suh section (9) I 
of that section__* 


Amount (other than interest paid by bica 10 the non | 
resident) in respect of which the Appellant has been I 
held liable to deduct and pay ux under (he pro* ( 
visioniofsul>>section (3 A), {3 B) or (3 C) ofSec-1 
tion 18 of the Indian Incoae tax Act, ipxs, read j 
with tub-sectwg (6) of that section * 

Amount of tax paid under sub xcuoo (3 A), (3 B) or ■ 

(3 C) ofSection 18 of the fnd ao Income tax Act I 

tgaa 1 

Date of payment I 

Appellate Assisiaot Cotzunuiiooee deiemining the | 

Appeal I 

Date ofthe order of the Appellate Assistant Commu I 

5 oner I 


Date on which the appellant was served with notice of 

the Appellate order 


Postal address at which the appellant nnderuLes to I 

receive notices _1 

Postal sujdress at which notices should be issued to (he • 
respondent __* 

Relief claimed m anp ah _l_ 


Grounds of Appeal • 


Signed 
(Appdiaot) 

Signed. 

(Authonsed represenuute if 


• To be filled la by the office 
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Verification. 


I, , the appellant, do'hereby declare that 

stated above is true to the best of my niforination and belief. Verified 
to-^y the day of at . 

Signed ( b 

A'.C.—i. Stnkc out uoneccsssir> colamni. , 

The appeal mujl be accompanied by a ceitiKed copy of the order appealea 
from and lira copies of the grounds of appeal to the Tnlwnal. 

3. If the appellant « the aueuee. the appeal from must be aceompamed b» 
Treasury Receipt for Rj. too 


FORM L (T). 

Form of Section 23 (4) Kegisiration Appeal 
IN 

THE (INCOME-TAX) APPELLATE TRIBUNAL, BOMBAT 
23 (4) Reg A. No o! 19 


Appellant Reipondenf 


Province from which the appeal u filed 1 -- 

Date of the application to Income-tax Officer i 



Income-tax Officer making the onmrulorder I -- 

Date of intimation of the order refusing to register I 


the firm or cancelling the registration under Secitoo 1 





_ 

Whether the oriainal order was confirmed on appeal I 
or cancelled and the Income tax Officer directed to 1 


register the firm. 1 



Date of (he appellate order. [ 


If the appeal i 
the assessee v 
o/der. 

1 by the assesaee, the dale on which I 
'as served with notice of the appeal 


Postal address < 
receive notice 

>n which the appellant undertakes to | 


Postal address at which notices should be issued to the I 
Respondent. | 


R-lief claimed ii 

i appeal | 

_ 

Grounds of Appeal. 


Signed. 

(AppellanL) 

Signed. 

(Authonsed representative, if any) 


’ fTo be filled In by the office). 
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RULES 

Verification 

t the appellant, do herebj declare that what is 
stated abo\e is true to the best of m> infonnaUon and belief Verified 
to-day the day of ^ at 

Signed ( ) 

B—t Stntc out unnecessary columns 

2 Ttie appeal must be arcompafiied by a certified copy of ite order appealed 
from and two copies of the grouoda of appeal to the tribunal 

3 If the appellant IS the assessec the appeal form must be accompanied by 

Treasury Receipt for Rs too ' 


22 A An application under sub-section (1) of <iection 66 requiring 
the Tribunal to refer to the High Court any question of law shall be the 
following form 


IN 


FORM R (T) 

Form of Section 66 (1) Reference Application. 


THE (INCOME TAX) APPELLATE TRIBUNAL BOMBAY 
In the matter of the assessment of (*) 

66 S.A No of m t 

Versus 


Applicant Respondent 

Province from which the application is filed 
Name and number of the appeal which gives nse to the reference. 
The applicant states as follows — 

1 That the appeal noted above was iteaded by the Bench of the 
Tribunal on 

2 That notice of the order under sub section (4) of section 33 was 
served on the applicant on 

3 That the Bench has arrived at the following finding in its order — 
(here state in senal and appropnate order the relevant finding» 

arrived at by the Bcnck) 


( 1 ) 

( 2 ) 

(3) 

W 

4 That in amving at the findings mentioned at No m 

paragraph 3 of this application the Bench committed an error of law 
namely (here state omasely the error of law) 

5 That on the findings recorded by the Bench the following 
questions of law anse — 

(here formulate coflcisdy the questions of law) 

6 That the applicant therefore prays that as required fay secu on ^ 

of the Income tax Act a statement of the case be drawn up and reterrai 
to the High Court, and__ _ _ _ 


• Here gi»e the name of ihe aweaee 
t To be tiled in by ibe cffice 
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7 That the documents a hst of which giving particulars is appended, 
be forwarded to the High Court 

(Signed) 

Applicant 

(Signed) 

(Authorised representative if any) 

NB —^The appicant must be accompanied by a Treasuiy Receipt for 
Rs. 100 


R. 23 (1) In the case of income which is partially agncultural m 

Come as defined in section 2 and partially income chargeable to income tax 
under the head Business in detcrmmmg that part which is chargeable to 
income-tax; the market value of any agncultural produce which has been 
raised by the assessee or recened by him as rent m kind and which has been 
utilized as raw matenal in such business or the sale receipts of which we 
included m the accounts of the business shall be deducted and no 
deduction shall be made in respect of any expenditure incurred by the 
assessee as a cultivator or receiver of rent m kind 

(2) For the purposes of sub rule (1) market vnlue shall be deem 
ed to be — 

(o) Where agncultural produce is ongmaJlj sold m the market m 
Its raw state or after application to it of any process ordinarily cniplo)eQ 
by a cultivator or receiver of rent in kind to render it fit to be t^en to 
market the value calculated according to the average price at which it has 
been so sold dunag the year previous to that m ivbich the assessment is 
made. 

(b) Where agricultural produce is not ordinarily sold m the markc 
in Its raw state the aggregate o£-~ 

(1) the expenses of cultivation 

(2) the land revenue or rent paid for the area in which it 
grown, and 

(3) such amount as the Income tax Officer finds having regard to 
all the circumstances m each case to represent a reasonable rate of profit on 
the sale of the produce in question as ^^cullural produce 

R. 24 Income derived from the sale of tea grown and manufactured 
by the seller m Bntish India shall be ccmiputed as if it were income derived 
from business and 40 per cent of such income shall be deemed to be m 
come profits and gains liable to tax 

Provided that in computing such mcome an allowance shall be made 
la respect of the cost of planting bushes in replacement of bushes that 
have died or become permanently useless m an area already planted unless 
such area has previously been abandoned 

Hr 25 to 32 Omitted 

R. 33 In any case m which the Income tax Officer is of opinion that 
the actual amount of the income profits or gams accruing or ansing to any 
person residing out of Bntish India whether d rectly or indirectly through 
or from any business connectitm m Bnti^ India or through or from an) 
property in Bntish India or tbrou^ or from any money lent at interest 
and brought into Bntish India m caA or m kind cannot be ascertauied the 
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amount of such income, profits or gams for the purposes of assessment to 
income-tax may be calculated on such percentage of the turnover so accm 
mg or arising as the Inconc-tax Oflfcer may consider to be reasonable or 
on an amount which bears the same proportion to tlie total profits of the 
imsmess of such person (such profits oeing computed m accordance oitb 
the provisions of the Indian Income lax /kt) as the receipts so accruing 
or ansing bear to the total receipts of the business or in such other manner 
as the Income tax Officer may deem suiiabte 

R. 34 The profits derived from any business earned on m the manner 
referred to in section 42 (2) of the Act may be determ ned for the pur 
poses of assessment to income tax according to the preceding rule 
R. 35 Oimttcd 

R 36 In the case of a person residing m Bntiah India an apph 
cation for a refund of tax under section 48 of the Act shall be made m the 
iollowing form — 

AppUcaiion for refund of i ico> tc lax j super tax 
I of do hereby declare that my total income 

computed m accordance with the provisions of the Indian Income tax Act 
\I of 1922 dunng the year ending on being the previous >ear 

for the assessment for the year ending on the 31st March 19 amounted 
to Rs. that the total income-tax and super tax dargeable 

in respect of such total income is Rs and tliat the total amount 

of income tax and super tax paid or treated as paid under sub'Section (5) 
<of section 18 is Rs 

I therefore pray for a refund of Rs 

Signature 

’resident and ordinarily resident 

I hereby declare that I am ■ . . . ■■ ■ ■ ■ " m 

resident but not ordmanly resident 
British India and that what is stated m this application ts correct 
“Ditcd 19 

Signature 


R, 36-A. (a) In the case of a person not resident in British Inda 
an application for a refund of tax under section 48 of the Act sliall be made 
in the follow mg form — 

Appheation for refund of \ncotne tax | suptr lax 
{ of residing at in 

(country) do hereby state that my total m«>mw and total world income 
computed m accordance with the provisions of the Indian Income tax Act 
1922 (XI of 1922), dunng the year ending on being the previous 

veaf tor the assessment for the year ending on the 3Ist March 19 amount 
^ j j and Rs respectively that the total income 

txx and super tax chargeable m respect of such total income is Rs. 

-and that the total amount of income tax and super tax paid or treated as 
paid under sub- cclion (5) of section ts Rs 
I therefore pm' tor a refund of Rs 

S giiatiire 


L Dtlele wt cJieirr dfscrricn i nafrrcrrice. 
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I hereby declare Uiat I am a Bnbsh subject (sec note 2) | subject of 
State betoff a State in India or Burma (see note 3) 
I also declare that what is stated in this appheaUon is correct 
Dated 19 

Signature 

Sworn before me (Name) 

Designation Signature at o'* 

Seal 

Notc 1 —The above declaration sliall be sisom (a) before a Justcc 
of tile Peace a Notary Public or Commissioner of Oaths if the applcai^ 
for refund resides m any part of His Majcst> s Dominions outside Bntish 
India (6) before a Magistrate or other olHcial of the State or a PoliUwl 
Officer if he resides in a State m India (r) before a British Consul if«« 
resides elsewhere 

Note 2— British subject means a person who is a natural 
British subject or a person to whom a certificate of naturalization has beea 
granted 

Note 3—If the applicant is neither a British subject nor a subjcrt o* 
a State m India or m Burma he should delete the first sentence m the abo'® 
venfication 

Note 4—The application should be accompanied by a return of total 
income and total world income in the prescribed fonn. 

Note S —^Vhere the appbcation is made m respect of interest on 
securities or dividends from companies the application should be a^om 
panied by the certificate prescribed under action 18 (9) or section 20 a* 
die Case may be. 

Note d—^The application for a refund should be made to the Incoio^ 
tax Officer Non residents Refund Circle Bombay if the total income ot 
the applicant is made up of income wholly taxed at source or dividen^ of 
both. Otherwise the appbcation should Iw made to the Income tax 
who made the assessment 

Note 7 —^The application may be presented through a duly authonsed 
agent or may be sent by post 

(b) An application for such a refund from a person not resident m 
Bntish India who has made a similar application as a non resident m the 
preceding year shall unless the Income lax Officer directs in any particul^ 
case that the application be made in the form prescribed m sub rule (®) 
be made m the following form — 

AppluaUoit for refund of income tax \ super lax 

I of residing at m (coun^) 

do herdjy state that my total income and total world income computed m 
accordance with the provis ons of the Indian Income tax Act 1922 {XI o* 
1922) during the year ending on being the previous year for the 

assessment for the year ending on the 31sl March 19 amounted to 
Rs and Rs respectively that the total income tax 

and super tax chargeable in respect of such total income is Rs 
and that the total amount of inaime tax and super tax paid or treated as 
paid under sub section (5) of section IS is Rs 

I therefore pray for a refund of Rs 


Signature 
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I hereby declare that I am a British subject (see note i) jsubject of 

. ..State being a State m India or Burma (see note 2) I also- 

declare that what is stated la this appltcatioa is correct and that I duly 

g iplied for 3 similar refund as a non resident last year 
ated . 19 

Signature 

Notes 1 to 6 —Same as Notes 2 to 7 in the form m sub rule (a) 

R. 37, The application under rule 36 shall be accompanied by a return 
of total mcome and under Rule 36-A by a return of total income and total 
world mcome m the fonn prescnbed under section 22 unless the applicant 
has already made such a return to the Income tax Officer 
R, 37'A Omitted 

R. 38 Where any part of the total mcome of a person making an ap¬ 
plication under section 48 for refund of income-tax or super tax (or both) 
consists of dividends from companies, at income from which income tax 
or super tax (or both) has been deducted under the provisions of section 
18, the application shall be accompanied by the certificates prescnbed under 
section 18 (9) or imder section 20 as the case may be 

R 39 The appbcation under rule 36 or rule 36 A shall be made as 
follows — 

(a) If the applicant is resident in British India, to the Income-tax 
Officer of the Distnct ui which the applicant is chargeable 
directly to income tax, or if he is not chargeable direcUy, to 
the Income-tax Officer of the distnct m which he ordinarily 
resides, ^ 

(b) If the applicant ts resident outside Bntish India, to the Income- 
tax Officer appointed by the Central Board of Revenue. 

R. 39-A OmitteL 

R. 40 An application for refund of income-tax under section 49 of 
the Act shall be made m the followuig form — 


Affluatton for relief from double income lax under section 49 of the 
Indian Income-tax Act, 1922 

I, of , do hereby 

state that I have paid (or under the provisions of section 49 B of the Act 
must be deemed to have paid) United Kingdom income-tax and su^ tax 
amount to £ lor the year eadiog 19 , on an income 

of £ and that Indian income tax(income tax and super¬ 
tax of Rs has also been paid (or under the provisions of 

section 49 B of the Act must be deemed to have been paid) on the same 
incorocjincome from the same source amounting to Rs I have obtained 
relief under the provisions of section 27 of the Finance Act, 1920, at the 

o£ m accordance mlh the attached certificate fronr 

His Majesty’s Inspector of Taxes. 

I now pray for a further rehef at the rate of amounting to Rs 
under section 49 of the fcdian Inc£«nc-Ux Act, 1922, to which I am enuilco. 
My mcome from all sources to which this Act applies during the ‘ previous^ 
jear” ending on the W, , amounted to Rs 

only—See Retuni of uiome attached/aircady subnutted 
Stgiia/ure 

I hereby declare that what is slated herein is correct 
Stffttalure 


Dated. 


19 
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R 40‘A An application for refund of income tax under the India 
and Burma (Income tax Relief) Order, 1936 shall be made in the following 
form — 

ApplicaUon for rdtef from dottble mple utcome tax under the India, 
and Bunno {/«coinc lax Relief) Order 1936 
I of do hereby state that I have 

paid^ Burma Income tax/mcome tax and super tax amounting to Rs / 
Burma Income tax/mcome tax and «mper tax and United Kingdom incom^ 
tax/income tax and super tax amounting to Rs and i respectivdy 
ending 

for the year - • — 

ended * 

5lst March, 19 on an income of Rs 

Rs and £ rcspecuvely 

and that Indian mcome-tax/income tax and super tax of Rs 
has also been paid on the -lame income/part of the same income amounting 
to Rs I am therefore entitled to relief under the provi 

sions of the India and Burma (Income tax Relief) Order 1936 at tie 
rate of *(I have obtained relief under provisions of section « 

of the Finance Act 1920 at the rate of m accordance 

the attached certificate from His Majesty s Inspector of Taxes) 

I now pray for relief amounting to Rs under the India 

Burma (Income tax relief) Order 1936 My income from all sources to 
■which the Indian Income tax Act 1922 applies during the previous >eaf 
ending on the 19 amounted* to Rs only^*® 

TCtum of income attached/already submitted ^ I attach the official 
■of the Burma income tax paid and the notice of assessment' showing in® 
basis on wluch the liability has been computed* as also copies of the apP^ 
Ute order o! the Assistant Commissioner and of the Order on revision oy 
the Commissioner 

StgMture 

I hereby declare that what is stated herein is correct* I further 
declare that as regards my Burma assessment I have no intention to ap 
peal to the Assistant Commissioner or to approach the Commissioner to 
revise it 

Signature 


Dated 19 

R 40 B An appeal under the India and Burma (Income tax Relief) 
Order, 19^6 shall be in the followmg form — 

Form of Appeal agamsi an order refunttg to grant o refund under if'® 
India and Btirtna {Income tax Relief) Order 1936 
To 

The Appellate Assistant Commissioner of 
The day of 19 

The petition of of post office. 


1 For claimanCs for the rdief frooi tnple income tax onlj t , 

Z Where the income on w! ch income tax has been charged d 5ers from t*'*' 
on which super tax has been chai^d both amounts must be spoiled. 

3 In cases m wh A no appeal to the Ass slant Commiss oner or pet t on to rei ^ 
the assessment to the Comm ssioner has been made these words or the approp*’** 
part thereof may be struck off 

4 In ease an appeal and a revii oa petition have been made or only an app#** 
been made ibete words or the appropriate pan thereof may be struck off 
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R.43} 

Ucstnct sheweth as foI/oH-s — 

Your petitioner applied to the Income tax Officer for a refund under 
the India and Burma (Income-tax Relief) Order 1936 of Rs 

The Income-tax Officer has hy faia Order dated the of nhidi 

a copy IS attached rejected the applicatioa/gianted a refund of onl> Rs 

Intimation of this Order was received by 

jour petitioner on 

Your petitioner therefore requests tliat the order of the Income tax 
Officer may be set aside and the refund adied for mav be granted- 

SignedL* 

Grounds op Appeai- 
Form of zcnficaltOH 

I the petitioner named in the above petition 

do declare that what is stated therein is true lo the best of mj information 
and belief 

Signed* 

R. 41 The application under Rules 36 36-A or Rule 40 may be 
presented, b> the applicant m person or through a dul> authorised agent 
or way be seat by post 

R. 42 A return shall be furnished b> the pnoopaJ officer of a 
Company under section 19 A m respect of a dividend or aggregate dividends 
if the amount thereof etceeds one rupee in the case of a shareholder which 
IS a company and in respect of a dividend or aggregate dividends if the 
amount thereof exceeds Rs 5000 m the case of any other shareholder 
R 42 A A return shall be funushed by the person respons We /or 
paving mterest not being interest on seconties in respect of amounts of 
interest or aggregate interest exceeding Rs 400 

R, 43 The Tetum by the principal officer of a Company under 
secUoa 19 A shall be m the fodowtiig form and shall be delivered to the 
Income tax Officer who assesses the company — 

Return under Sectwn 19 A of the Indian Income lax Act 1922 for the 
year 1st Aprxi 19—3Ij# March 19 
Name of Companj 
Address of Company 

(1) Resident SharchoWers/Non Resident SVarrfvoldets. 


Sen&i 


(2) Auouni of 
d vtdeodfc 
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I, , the pnnapal officer of fhe OMtipmy 

hereby certify that the above statement contains a complete list of (1) 
the resident/non resident shareholders which arc companies and to a 
dividend was distnbuted in the period from the 1st Apnl, 19 
March, 19 and (2) other rcsident/non resident shareholders of^ 
Company to whom a dividend or aggregate dividends exceeding Rs SOW 
was or were distributed in the penod from the 1st Apnl, 19 to the 
31st March, 19 

Sipnotiirr 

Dated 19 

“ Note i —Separate fornu ihould be used for rcndect and non resident 

Note 2 —Where dividends arc issued ‘ free of income la* ’, the figure to be ew 
in column 5 iTthe sum actually paid and the fgure to be entered in column o is 
gale of the sum paid and the amount of income ta* payable by tbe Company m roy 
of the dividends 

R. 43-A The return under section 20 A shall be in the 
form and shall be delivered to the Income (ax Officer m whose jurisdiCtio 
the person responsible for paying interest resides — 

Return under sectwn 20-A of the Indian Income tax Act, 1922, for t ^ 
year 1st Apnl 19 to 3U/ March, 19 

Name of payer 

Address of payer ___ 


Senal 

No 

Name of payee 

i 

1 

itddreu , 
1 1 
1 P*>« 

Date 

of 

pa>TDeat 

AmeuBt 

of 

interHl 

or 

gate 

tttefwt. 




1 



I hereby certify that the above statement contains a complete h^t 
persons to whom interest or aggregate interest exceeding Rs 400 was pa‘ 
during the period 1st April 19 (o 31st March 19 


Signature 

Dated 19 

R 44 The following bodies are recn^ised by the Central Board of 
Revenue as associations of acoiuntants for the purposes of clause (<‘0 ® 
sub section (2) of section 61 of the Indian Income tax Act 1922 
1 The Institute of Chartered Accountants in England and 
2. The Society of Accountants m IMmburgh 

3 The Institute of Accountants and Actuaries in Glasgow, 

4 The Society of Accountants in Aberdeen 

5 The Institute of Chartered Accountants in Ireland, , 

6. The Society of Incorporated Accountants and Auditors London 

R. 45 The following accountant examinations are recognised h) 
Central Board of Revenue for the purpose of sub*clause (&) of clause 
of subjection (2) of section 61 of the hidian Income-tax Act 1922 — 
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1 Government Diploma m accountancy examination conducted by 
the Accountancy Diploma Board, Bombay 

2. Diploma tn Commerce issued under the authority of the Provin* 
cia! Governments in \fadras, Bengal Punjab and Delhi, 

3 The First Examination conducted bj the Centnl Government 

tuidcr the Auditor's Certificate Rules, 1932, 

4 Final examination conducted by the Association of Certified and 

Corjxirate Accountant^ London, 

5 The Bombay Government Diplonu in Commerce provided that 

the diploma holder took Accountancy’ as his optional subject 
for the (liplomi course and has also passed the Matriculation 
examination of a recognised University or an equivalent 
examination 

0 The Diploma in Accoiintincy awarded by the Sjdenhara College 
of Commerce and Economics Bonibaj, provided that the 
diploRU holder has passed the Matnculation examination of 
a recognized umvelaly or equivalent examination, 

7 Senior All India Diploma m Commerce awarded by the All 
India Board or Technicnl Studies in Commerce Business 
Administration and Economics of the All India Council of 
Technical Education provided that the diploma holder took 
‘Advanced’ Accompany and ’Auditing’ as his optional subject 
for the diploma course 

R. 46 The following educational qualifications arc prescribed by the 
Central Board of Revenue for the purposes of sub>clausc (c) of clause (w) 
of sub section (2) of section 61 of the Indian Income tax \ct 1923 — 

A degree in Commerce Law Economics or Banking including Higher 
Auditing conferred by an> of the following Universities — 

I Indian Univerfihes-~-Any Indian Universit) incorporated by any 
law for the time being in force 

II Rangoon University 

III English and Welsh Uutversiftcs —The Universities of Burning- 
ham, Bristol, Cambridge, Durham Leeds, Liverpool London Manchester, 
Oxford, Reading, Shield and Wales 

IV Scottish I7«iwrji/ii’-f—The Univereities of Aberdeen Edinburgh, 
Glasgow and St. Andrews 

V Irish Untjersiticsi. —iThe Universities of Dublin (Tnmty College) 
and the Queen’s University Belfast 

R 47 For the purpose of clauses (xiiv) and (xiv) of sub 
seCiion 'll'; seCiion 'lit dI "fne Adi ‘iae’ytvsaixsvit aUfnurfry itrJli Ufc 'in- 
Council of Scientific and Industrial Research the Imperial Council of 
Agricultural Research or the Indian Research Fund Association as may be 
appropriate to the nature of the saenttfic research in question 


INDIAN INCOME TAX (PROVIDENT FUNDS RELIEF) RULES 
R. 1 (1) These rules may be called the Indian Income-tax (Provi¬ 

dent Funds Relief) Rules 

They extend to the whole of British India including Berar, and every 
reference therein to Bntish India shall be construed by including a 
lefertnce to Berar 
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K. 2 In Ihcsc rules 'section means a sectum of the Indian Income- 

a'a'^^OI^Where the employer is not “ thfrant” 

us?-( 2 ) o< -tion 2 of protideut 

Ta\r^e^rfpe^.u— 

(2) Where the employer is a Mnip^y “ ^"'y, “ „fScd » 
f section 2 of the Indian Companies Act 1913 "^^g^j^pjovecs) or 
Provident Fund (uhcther by “J lybe tvhoVm'es'rf 

ccruing way of interest or olhenv.se to su* fund shall be wn y ^ 

^accordance with the provismns of sub sect on 2 ) of sectm ^ 

}f the Indian Companies Act aft^the date of recognition of a 

he contnbuuons made by employees aftw the mte o s ^ 

Provident Fund and the interest on caS Sd “f interest 

buttons are invested are payable both in respect of capita, an 

c.rcun.s.an=«of a^s-mdar u,e .ll..ess of a 

subscnber or a member of his .„bscnber or w) 

( 6 ) to pay for the passage over the sea of a subsenoer 

member of his family funerals o'" 

(c) to pay expenses in connection with ber it 

ceremonies wlueh b, <he_rel.pon of the sejser^t . 
.ncumbent upon h.m to petfonn and “ “’?“,„„rred 
which It .s obligatory that ea|OTditure “V couse or 

(d) to meet the eapendilute on budding or pnreliasmg " 
a site for a house provided that such house 
assigned to the trustees of the fund, ^jje 

Provided however that at the discretion of the ^^Jtees 
fund the condition of such house or site being f under 

the fund may be waived in the case of an employee whose income 
the head salanes does not exceed Rs 1,5(» per annuni ^be 

(e) to pay premia on policies of insurance on 7 ^ ‘ ‘ ssigoed 
subscriber or of his wife provided that the deposited 

to the trustees of the fund or at their di'scr jn^ance 
with them and that the receipts granted over 

company for the premia are from time to tmie 
to tlie trustees for mspecUon by the Income tax^ ^be 
( 2 ) For the purposes of sub nde (1) Family on the 

following^ persons who reside with and are cl«ldr“>' 

namely -the employees wife, legitimate children step 

narmts. sisters and minor brothers ^ r,\ the oa\ of 

^ hi (a) No such withdrawal diall excc^ purp^*® 


R- 8 1 PROVIDENT FUNDS RLLIFF RULES 217 

when the advance is granted or (2) the total of the accumulation of 
exempted contnbutious and exempted interest contained in the balance to 
the credit of the cmplojee whidicver is less 

(b) In the case of withdrawal for the purpose specified in 
clause (e) of sul>rule (1) the restriction imposed by clause (o) of 
sub-rule (3) shall apply to each wttlidrawal aud not to total withdraw'als. 

(c) In the case of withdrawn! by an employee falling within the 
proviso to clause (b) of sub section (I) of section SS C die pay referred 
to in clause (o) of sub rule (3) siiaU mean the pa\ (including mere 
ments if any) which the employee would have received had he not entered 
His Majesty s Forces or been taken into or employed in the National 
Servnee 

(4) (a) Save as in clauses. (6) (c) (d) and (e), a second witli 
drawal shall not be permitted unid the sum first withdrawn has been fully 
repaid 

(i) A wididrawal may be penmUed for the purpose specified in 
clause (c) of sub rule (I) notwithstanding that the sum w'lth^awn for 
any other purpose has not been repaid 

(c) Subsequent withdrawals for the purpose speafied m 
clause (e) of sub-rule (1) may be permitted notwithstanding that the sums 
previously withdrawu for the same purpose have not been repaid 

(</) A withdrawal for any one of the purposes of sub rule (1) 
other than that specified m dau^e (e) of that sub-rule may be permitted 
notwithstanding that the sums drawn for the purpose of clause (f) pf the 
same sub rule have not been repaid 

(e) A withdrawal for any one of the purposes of sub rule (1) 
other than tho e specified in clauses (J) and (e) of that sub rule shall be 
permitted notwithstanding that the sums withdrawn for the purpose of 
clause (d) of the same sub rule has not been repaid 

Jl 5 (1) Where a withdrawal is allowed for a purpose specified in 

clause (d) or clause (e) of sub rule (1) of rule 4 the amount withdrawn 
need not be repaid 

(2) Where a mtlidraival is allowed for any other purpose the 
amount withdrawn shall be repaid in not more than twenty four equal 
monthly instalments and shall bear interest in accordance with rule 6 and 
subject to the provisions of sub-rule (4) of rule 4 no further withdrawal 
shall be permitted until repayment has been effected m full 

R 6 In respect of withdrawals which are repaid in not more than 12 
monthly instalments, an additional instalment of 4 per cent of the amount 
withdrawn shall be paid on account of interest and in respect of withdrawals 
which are repaid in more than 12 monthly mstalmcnts two such instalments 
of 4 per cent of the amount withdrawn shall be paid on account of interest 
Provided, however that at the discretion of the Trustees of the Fund 
mterest may be recovered on the amount withdrawn or the balance thereof 
outstanding from time to time at 1 per cent above the rate which is payable 
for the time being on the balance m the fund at the credit of the member 

R 7 The employer shall deduct such instalments from the employees 

salary and pay them to the Trustees. The deductions shall commence from 
the second monthly payment made after the withdrawal or m the case of an 
employee on leave without pay from the second monthly payment made after 
his return to duty , 

R. 8 In case of default of repayment of instalmenta 
and 7, the Commissioner of Income-tax may at his discretion order mat tn 
1-2S 
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amount of the withdrawal or the amount outstanding shall be added to the 
total income of the employee for the year m which the default occurs and 
the Income-tax Officer shall assess the employee accordingly 

R 9 Notwithstanding anything contamd in rules 4 to 8, it slall he 
open to the trustees of a recognised provident fund to permit the wnthdraw^ 
of ninety per cent of the amount standing at the credit of an employee if the 
employee take:, leave preparatory to retirement, provided that if he rejoins 
duty on the expiry of his leave he shall refund the amount drawn together 
with interest at the rate allowed by the fund 

R. 9-A Where the accounts of a recognised provident fund are hep| 
outside Bntish India certified copies of the accounts shall be supplied not 
later than the 15th June m each year to a local representative of the emplojcr 
in Bntish India 

Provided that the Inccane-tax Officer may m any year appoint ® 
later than the 15th June as the date by which the certified copies shall be 
supplied 

R 10 (1) An application for recognition shall be made by the 

employer maintaining the fund for whicli recognition is sought and shall be 
accompanied by the following documents — 

(o) the trust deed if any m onginal with one copy thereof, the latter 
to be retained by the Commissioner, and 

(6) the rules of the fund 

Provided that tf the original of the trust deed cannot conveniently be 
produced, it shall be open to the Commis^oner of Income tax to accept lo 
heu of the onginal a copy certified either by a Magistrate or in any inann» 
specified m rule 7 of the Indian Companies Rules, 1914, m which case an 
additional copy shall be furnished for retention by the Commissioner 

(2) The application shall be submitted through the Income-tax OS* 
cer of the area in which the accounts of the funds are kept, or, if the v 
are kept outside India, through the Income tax Officer of the area m \vhic“ 
the local headquarters of the employer are situate 

(3) The application shall contain the following information — 

(a) Name of employer and address, his business, profession, etc, 
also his pnnapal place of business 

(b) Number of employees subscribing to the fund— 

(i) in Bntish India, 

(») in Indian States, 

(ill) outside India 

(c) Place where the accounts of the fund are or will be main 
tamed 

(d) If the fund IS already m existence— 

(») a copy of the last balance sheet of the fund, where such J 
maintained, 

(«) details of investments of the fund 

(4) A venfication m the following form shall be annexed to the 
application — 


Form of Verification 

Wejl, the trustee (s) of the abovenamed fund, do declare that what i* 
stated m the above application is trae tp the best of our information an 
belief, and that the documents sent herewith are the originals or true copi» 
thereof 
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R. 11. Where an emplcyeeof a company owns shares m the company 
With a voting power exceeding ten per cent, of the whole of such power the 
sura of the exempted contributions of the employee and employer to the 
recognised provident fund maintained by the company shall not exceed 
Rs 250 m any month 

R. 12. If an employee assigns or creates a charge upon his beneficial 
interest in a recognised provident fund, the Income tax Officer shall, on the 
fact of the assignment or charge coming to his loiowledge give notice to 
the employee that if he does not secure the cancellation of the assignment or 
charge within two months of the date of receipt of the notice the considera¬ 
tion received for such assignment or charge shall be deemed to be income 
received by him m the year m which the fact became known to the Income 
tax Officer and shall be assessed accordingly 

R. 13. If the Commissioner withdraws recognition from a recognised 
provident fund, the balance to the credit of each employee at the end of the 
financial year pnor to the date of the withdrawal of recognition shall be paid 
to him free of income-tax and super tax at the time when such employee 
receives the accumulated balance due to him The remainder of the accumu¬ 
lated balance due to him shall be liable to income tax and super tax as if the 
fund had never been recognised 

R. 14 Before withdrawing recognition, the Commissioner of Income- 
tax shall give an opportunity to the employer and the trustees of the fund 
to show cause why recognition should not be withdrawn 

R, 15 (1) For the purpose of clause (o) of section 58*D the emplo¬ 

yer's aggregate contribution m any year, including the normal contnbution, 
to the individual account of any one employee whose salary does not exceed 
five hundred rupees per mensem, shall not exceed double the amount of 
the coninbulion of the employee m that year 

(2) The amount of the penodical bonuses and other contributions 
of a contingent nature which may be credited by an employer in any 
year under clause (h) of section 5^D to the individual account of any one 
employee shall not exeqed the amount of the contribution of the employee 
in that year 

NOTIFICATION No 10 
Vated IS—3—1930 

In pursuance of sub section ^2) of section 58-F of the Indian Income 
tax Act, 1922 (XI of 1922), the Governor General m Council is pleased 
to fix six per cent as the rate referred to m that sub section. This 
notification shall apply to the wtele of Bntish India, including Berar 


THE INDIAN INCOAIE-TAX (PROVIDENT FUNDS RELIEF) 
(CENTRAL BOARD OF REVENUE) RULES 
R. 1 (1) These rules may be called the Indian Income-tax (Provi¬ 

dent Funds Relief) (Central Board of Revenue) Rules 

(2) They extend to the whide of Bntish India including Berar and 
every reference therein to Bntish India shall be construed as including a 
reference to Berar 

R. 2. In these rules "section” meani, a section of the Indian Income- 
tax Act. 1922 (XI of 1922). 
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R 3 An order according recognition to a provident fund shall take 
effect from the last day of the month in which the application for recog 
nition IS received b> the Income tax atithonty concerned unless at the 
request of the employer the la<it of any later month in the same 
from a Provident Fund 

R 4 An appeal under sub section (4) of section 58 B shall be m the 
following fonn and shall be Aerified in the manner indicated therein — 

Form of appeal against refusal tq recogittse or ^•ithdrawal of recogi ilio t 
from a Provident Fund 
To 

The Central Board of Revenue 

The petition of employer(s) carrying on busmens 

profession or vocation at 

Your petitioner(s) applied to {obtained sanction from) the Commis 
sioaer of Income tax under section S^B of the Indian Income tax Act 1922 
for the recognition of the provident fund mamtained by him (them) for the 
benefit of his (their) employees The Commissioner of Income tax has 
refused recognition {oAthdra i-n reeognilfon) (or the reasons stated m h'* 
order dated of which a copy is attached 

For the reasons set out below your peut3oner(s) submit(s) that the 
fund should be (eontinue to be) recognised and pray(s) that the Central 
Board of Retenue may be pleased to accord recognitionlcontinue the re 
cognition 

Grounds of appeal 

Well the pctiticmer(s) named in the above petition do 

declare that what is stated therein is true to the best of our|my infonnatioo 
and belief 

Signature 

Address of the appellant 
Date 

^ F —^Unnecessary words or letters should be scored out 
R. 5 The accounts of a recognised provident fund shall be prepared 
at intervals of not more than twelve months 

R 6 An account shall be maintained for each subsenber to d*® 
fund and it shall include the part culars shown in the following form 
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NON REPAYABLE WITH I TEAfPORARV WTHDRAWAIS 

DRAWALS ACCOUNT 1 ACCOUNT 

April 

MAY 

June 

July 

Total 

Amount. 

1 


1 

Balance brought 

forward 1 

May 

June 

July 

'March 

Advance 

Repay | 

Interut 


i 

i 

Balanci 

• earned 


R. 7 An abstract for the financial year or other applicable iccountia^ 
period o£ the individual account of each employee participating in a 
nised provident fund whose income under the head salaries is Rs 1 500 
or over per annum shall be furnished by the trustees to the Income-ta^ 
Officer of the area in which the employer conducts hts business profession 
or vocations or to such other Income tax Officer as the Commissioner, tna>r 
in each case direct not later than the fifteenth day of June m each year, of 
any other subsequent date fixed by the Income tax Officer It shall be in 
the form prescribed m rule 6 but shall show only the totals of the \anoii5 
columns thereof for the financial year or other accounting period. It shall 
also give an account of any temporary withdrawals by the employee dunng 
the year and of the repayment thereof Similar abstract shall also be 
furnished ra respect of other employees participating m a recognised 

? rovident fund who were allowed withdrawals under rule 4 of the Indian 
ncome tax (Provident Funds Relief) Rules or who come within the 
purview of rule U of the<.e rules 

R 8 The account to be made under the provisions of sub section (1) 
of section 58 J shall show in respect of each employee (t) the total salary 
paid to the employee during the period of his participation m the provident 
fund («) the total contributions, («») the tot^ interest which has accrued 
thereon and («') so far as may be the percentage of the employee s salary 
in accordance with which contributions have been made by the employer 
and employee 

EXTRACTS FROM THE APPELLATE TRIBUNAL RULES 

2 In these rules unless there is anything repugnant in the subject or 
context — 

(*) Act means the Indian Income tax Act 1922 (XI of 1922) 
(«) Authonsed R^resentative means— 

(o) a person duly authonsed by the assessee to attend before the 
Tnbunal under section 61 of the Act 
(b) Omitted 

(c) In relation to an Income tix authority who is a party to any 
preceding before the Tnbuival a person duty appointed by 
the Central Goienunent by notification in the Official 
Gazette as authorised representative to appear plead and 
act for such authonfy in any such proceeding and any 
other person acting utK^ the directions of such authonsed 
representative 
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(ill) “Bench” means a Bench of the Tnbunal constituted under 
sub section (5) of section 5-A of the Act, 

(iv) “Chief Mimstenal Officer” at the Headquarters of the Tribunal 
means the Superintendent, and at the headquarters of a Bench the Head 
Qerk, 

(v) "Full Bench” means a Bench of more than two members of the 
Tnbunal, 

(vi) "Member’ means a member of the Tnbunal 
(mi) "President” means the President of the Tribunal 

(tin) ■ Province * means a Governor’s Province or a Chief Com 
missioner’s Province as defined by the Goteniment of India Act, 1935, or 
any^ temtonal junsdiction treated as a separate entity for Income tax 
statistical purposes, and the expression "proiincul” shall be construed 
accordingly, 

(ur) "Registrar” means ifie person who is for the time being 
dischai^;mg the functions of the Registrar of the Tnbunal, 

(jf) "Section 66 Reference Application’ means an application under 
sub section (1) of secbon 66 of the Act, requinng the Tnbunal to refer 
to the High Court any question of law 

(ai) "Signed' has the same meaning as m the General Causes Act 
1897 (X of 1897), 

(xij) “Third Member Case ’ means a case referred by the President 
to a third member under sub section (7) of section 5'A of the Act on 
difference of opinion between the members of the onginal Bench 

(,siii) “Tnbunar means the Appellate Tnbunal constituted by the 
Central Goiemment under section 5-A of the Act 

PART II 

Meetings of *he Tnbunal 

3 The President, whenever he thinks fit, may require the Registrar 
to call a meeting of the members of the Tnbunal 

4 The Registrar shall maintain a record of the proceedings of even 
meeting of the members of the Tnbunal 

5 The President shall preside at the meetings of the members In 
the absence of the President, the senior member present shall be the 
Chairman of the meeting 

6 All matters directed by the President, or desired by any member to 
be placed before a meeting of the members shall be decided according to 
the opinion of the majonty of the member^ present, but where the members 
are equally divided in their opmion, the Chairman shall be entitled to a 
castmgvrUA, 

7. The President may, instead of directing the Registrar to call a 
meeting of the members, ascertain the opinion of the members on any 
matter by an office note, and in that case, the matter shall be decided m 
accordance with the opinion of the majority of the members lotmg I* 
however, the opimon of the members is equally divided, the President 'hall 
be entitled to a casting i-ote 


PART III 

Headquarters and Place and Tvnes of Sitting 

8 The Headquarters of the Tnbunal shall be at Bombay j i, ij 

9 (I) Each bench shall hare its headquarters at such place ° 
its sittings at such place or places as the President may 
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-^nd shall hear and determine such appeals as are assigned to it by the 
President by a general or special order 

(2) Notlnng m this Rule shall preclude a Bench from entertaining 
and determining any iHJfriHi application that may be made direct to it 

10 The President maj by a general order direct that all appeals from 
a particular area shall be heard and determined by a particular Bench, and 
on the making ol anj such order all appeals from that area shall ui the 
absence of a special order to the (onlrar) which maj bt made at any 
stage of the proceedings be heard and detennmed by that Bench 

11 ' * * * • • • 

12 The officers of the Tribunal shall observe the “same office hours 
and holidays other thin vication as arc observed by the Civil Court of the 
highest jurisdiction at the headquarters of the respective Benches except 
as otherwise ordered bv the President or Benches toncemod 

13 Omitted 


PART III A 
/ aiigua^e 

13 A The Language of the Tribunal shall be English 


PART IV 

Presentation Form Recistkation andNotices op Appeals. 

PrMeMla/ioji 

14 An appeal to the Tnbunal shall be presented in person or by * 
representative to the Registrar at Bombay or some officer authorized m 
this behalf by the Registrar 

Provided that an appeal which is received m ihe office of the Registrar 
by post within the prescribed period of limitation shall be deemed to have 
been validly presented 

15 The Registrar or some officer authonzed by him m this behalf 
shall endorse on the memoranduin of appeal the date on which an app<3i 
is received in the office 

Form 

16 The Forms prescribed by the Central Board of Revenue whenap 
plicable and where they are not appi cable forms of the like character as 
-nearly as may be shall be used for all appeals referred to tlie Tnbunal 

17 Every appeal shall be preferred in the form of a memoranduin 
signed 6y tfie appellant and his authorised representative if any ami 

fied by the appellant 

18 The memorandum shall be written m English and shall set forti 
concisely and under distinct heads the grounds of appeal without any argu 
ment or narrative and such grounds shall be numbered consecutively 

19 The meinorandum shall be accompanied by a certified copy of th^ 
order appealed from unless the Tnbunal dispenses therewith and two copies 
of the grounds of appeal to the Tnbui^ 

20 Where a fact which cannot be borne out by or is 

to the record is alleged it shall be stated clearly and concisely and supportc 
by a duty sworn affidavit 
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21 The appellant shall not, except by leave of the Tnbunal, urge or be 
heard m support of any ground of (Ejection not set forth m the grounds 
of appeal, but the Tnbunal, in deadiog the appeal, shall not be confined 
to the grounds of objection «ct forth in the grounds of appeal or taken by 
leave of the Tn])unal under this rule 

Provided that the Tribunal shall not rest its decision on anv other 
ground unless the par^ who may be affected thereby has had a sufficient 
opportunity of conteating the case on that ground 

22. (1) Where the memorandum oi appeal is not drann up in the 
prescribed manner, it may be rejected or, on such terms as the Tnbunal 
may think fit, be returned to the appellant for the purpose of being amended 
within a tune to be fixed by the Tnbunal or be amended then and there 

(2) Where the Tnbunal rejects any memorandum, it shall record the 
reasons for such rejection 

(3) Where a memorandum of appeal is amended the Tnbunal or 
such officer as Tnbunal appoints in this behalf, shall sign or initial the 
amendment 

23 In an appeal by the assessee under sub-section (1) of section 33 
of the Act, the officer or authonty making the original order shall be made a 
respondent to the appeal 

24 In an appeal under sub ection (2) of section 33 of the Act the 
party who was the appellant before the Appellate Assistant Commissioner 
shall be made a re«pmdent to the appeal 

25 Where the memorandum of appeal is signed by an amhonsed re 
presentative, such repre entative shall annex to the memorandum of appeal 
the writing constituting his authority and his acceptance of it. The accep¬ 
tance shall be signed and dated by the repre^tative and shall state whether 
he IS a lawyer an accountant or an income lax practitioner or is a person 
■who IS a relative of, or regularly cmpli^ed by, the assessee. If the repre 
sentative is a person regularly employed by the assessee he shall state the 
capacity in which he is at the tune employed, if he is a relative of the assessee, 
he shall state his relationship with the assessee, and if he is an income-tax 
practitioner, he shall state ffis qualifications under clause (w) of sub-sec¬ 
tion (2) of section 61 of the Act 

Provided that in the case of an appeal under sub section (2) of 
section 33, the memorandum of appeal need not be accompanied by a letter 
of authority 

26 In the ca«e of an appeal under sub-secbon (2) of section 33, the 
Income tax Officer shall append a certificate to the memorandum of appeal 
that the appeal has been preferred under the direction of the Cominissioncr 

27 An authorised representative appeanng for a party at the hearing 
of an appeal shall, luiless he has already filed his authonly and his accept¬ 
ance of It under rule 25 before the ootmnencement of the heanng file ms 
authonly and his acceptance of the authonty containing the particulara 
required by rule 25 


RegulratiOH.' 

28 The appeal shall be registered in the Register of 
marked by the President to one of the Baches -V 

exercise of the powers vested m him under sub-section (5) of sccnon 
of the Act 
t—» 
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Noltce 

29 The cluef mimslcnal officer of the lictich rcceouig 
for disposal under rule 28 shall, issue a notice under his si^ature airi the 
seal of ffie Tribunal notifying to the paities the date and place of hanag 
of the appeal A copy of the grounds of appeal shall be sent to ttie 
respondent cither ivith such notice or before it , ^ . .. ,„,e 

30. The date and place of hearing of the appeal shall be fixrt inm 

reference to the current business of the Bench, the place of eesidra 
Se parties, and the time necessao for the service of the nonce of apprf 
SO as to allow the parties sufficient time to appear and be heard in ppo 
of or against the appeal , ,, ,i,e 

31. Where the appeal u under sub-scction (1) of section 33 o 

Act, the chief ministerial officer in fiiang the date for tlie „ 

appear and answer to the appeal shall allow a reasonable time for ^ . 

sary communication with the Commissioner, through the proper 

and for the issue of mstnictious to an aulhonsed rcprcscntaUvc to appe- 
and answer on behalf of the respondent 

32 The notice of the day of hearing of the appeal shall ‘declare tM 
if the party does not appear before the Dench in person or by an authons 
repTCsentatiN e on the day so Axed, the appeal will be heard ex-pane 

33 ( 1 ) A nouce under these rules may be sen. ed on the person 

named either by post or, as if it were a summons issued bj a Court, 
the Gade of Civil Procedure, 1908 (Act V of 1908) ..j-vided 

(2) Any sudi notice m3>, m the case of a firm or a Hindu unw 
family, be addressed to any meijiber of the firm or to the manager, , 
adult male member of the family and in the case of an> other associati 
persons be addressed to the principal officer thereof Mindu 

Provided that where a memorandum of appeal -states 
undivided family, firm or other association of persons has appealed tnrous 
a particular person, notice of the hearing of the appeal shall be 
that person, and where the appeal is against such family, firm or associa 
and a particular person is mentioned m the memorandum of appeal as 
person representing the respondent family, firm or association, the 
shall also be served on that person 

34 The notice of the hearing of the appeal may be served on ^ 
authonsed representative of a par^ provided that m the case of an ^ 
the notice may be so served only if such representative has filed 
authority in the appeal 


PARTY 

Hearing, AdjOummeHt and Judgment 

35 On the day fixed, or on any other day to which the heanng 
be adjourned the appellant shall be heard in support of the appeal 
Bench shall then if it does not dismiss the appeal at once, hear the 

ent against the appeal and in such case the appellant shall be entitled t 

36 (I) Where on the day fixed for hearing or any other 
which the heanng may be adjourned, the appellant does not appear " 
the appeal is called on for heanng the appeal unless adjourned to s 
other day, may notwithstanding sodi default be decided on merits 
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(2) Where the appellant applies for the withdrawal of the appeal, 
the appeal shall be dismissed 

37 Where the appellant appears, and the respondent does not appear 
when the appeal is called on for faeanag, the appeal shall be heard ex parte 

37*A .Where the appeal has been heard in the absence of a party tlie 
party may apply for a re-heanng of the appeal and if he satisfies the Bench 
that the notice of the hearing of the appeal was not duly served on him 
or that he was prevented by any <iifficient cause from appearing when the 
appeal w-as called on for hearing the Bench shall re hear the appeal on 
such terms as it thmks fit 

An application under this rule shall be made to the Bench which heard 
the onginal appeal within 30 da\5 of the date of the order in appeal or 
where the notice of the appeal was not duly ser\ed within 30 days of the 
date when the par^ had ^owledge of the order 

37*B (1) Where an asses ee whether he be the appellant or the 

respondent to an appeal, dies or is adyudicated insolvent the appeal shall 
not abate and may if the asses^ee was the appellant be continued by and 
if he was the respondent be continued against, the executor administrator, 
or other legal representative of the assessee or by or against the official 
receiv er 

(2) \Vhere au appeal has been heard in the absence of such exe> 
cutor, adnuiustrator, le^ representative or receiver he may within a 
reasonable time apply for the re hearing of the appeal and if he satisfies 
the Tnbunal that the appellant had no notice of the date of hearing of 
the appeal or that he was prevented by any sufficient cause from appearing 
on the <^y when the appeal was callra on for hearing the Tnbunal shall 
on such tenns as it thinks fit, re-hear the appeal 

Adtaurnment 

3S The Bench may (on such tenns as it thmks fit) and at any stage 
adjourn the heanng of the appeal 


Judgment 

39 Deleted 

40 The judgment of the Bench shall be m wntmg and shall— 

(t) m the case of a unanunous judgment he signed and dated by all 
the members of the bench 

(ji) in the case of a judgment of the majonty be signed and dated 
by the members of the majonty, and 

(m) m the case of a third member case be signed and dated by the 
member Provided that nothing m this nile «h3ll preclude the xne^e^ 
of a unanimous bench or the menibers of a concumng majonty of 
bench from wntmg separate judgments or absolve a issenting meoil^ 
or members from the obligation of recording his or their opinion on mc 
point or pomts on which he or they dissent 

41 Deleted 
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42 The bench dctcmnninB an appeal s^ll as boon as the 

IS signed communicate the result of the app^ of S aS 

missioner m the manner in \\hich noUce of the dale of hearing PP 

may be served on the parties 

Provided that where the Central Government has 
sentat.vc at the headquarters of the bench duly empowered to Mcive sum 
cSmtumcations the result of the appeal may he commumcated to sod. 
representative imtead of to the Commissioner 

43 Deleted 


PART VI 

Appltcaltons for Reference 

44 Section 66 Reference application shall be m the presenbed form 
and shall be accompanied by a copy thereof 

45 Subject to the special provisions of tins Part 

Parts III and IV of these roles shall apply to the presentation, notic 
hearing of a Reference Application as if it were an appeal 

Provided that an authorised representative need not ““P'/ 
provisions of rale 2S if he has already hied his aulbority and its acceptin' 
jn the appeal which gives rise to the application 

« Where the application is by the assessec the Commissioner » 
Income tax to whom the opposite party to the appeal which giv 
the application is subordinate shall be made a respondent 

47 Where the application is by the Commissioner of Income tax, th 
assessee shall be made a respondent. 


48 The application shall comply with the following — 

(a) The findings arrived at in the order under sub section (4) o 
section 33 and relevant to the questions of law required to be referred 
the High Court shall be stated therein 

(f>) Each such question shall be concisely formulated therein 
(c) A list of documents giving particulars thereof which th® 
applicant desire, to be forwarded to the High Court shall be appended to » 

49 Where the correctness of a finding arrived at m the order under 
sub section (4) of section 33 is questioned on the ground that in arnying 
at the finding the Bench deteniuning the appeal committed an error of 
the application shall state the precise error of law 

50 Where the application is m order it shall be registered m 
Register of Reference applications and sent with the relevant record 1° 
disposal by the Bench which decided the appeal or to such other Bench a 
the President may direct 

51 The Chief hlinisterial OEfkcr of the Bench receiving the apph 
cation under rule 50 shall send for the connected records and fix a day 
for the heanng of the application of which notice shall be given to the 
applicant 

52 On the day fixed or aiy other day to which the hearing may he 
adjourned, the Bench shall hear the applicant or his authonsed representa 
tive in support of the application and may, without sending notice to th 
respondent dismiss the application if it is of the opinion that no que'tio 
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of law arises out of the order under sub-section (4) of section 33 or if 
no question of law has been formulated in the application 

53 Where the Bench does not dismiss the application under rule 52, 
It shall send notice of the date of hearing the application to the respondent 
accompanied by a copy of such application and require him to submit, 
within such tune as it may hx, a reply in writing to the application 

54 The reply to tlie application shall specihcall) admit or deny whe¬ 
ther the question fommlated bj the applicant arises out of the order under 
sub-section (4) of section 33 or not and whether it is a question of law 
or not If the question formulated by the applicant is defective, the reply 
shall state in what particular the question is defective and what is the exact 
question of law which anses out of the said order The reply shall be 
accompanied by a copy thereof A list of documents giving full parti¬ 
culars thereof which the respondent desires to be forwarded to the High 
Court appended to the replj 

55-58 Omitted 

59. After giving the parties an opportunity to be heard the Bench 
shall dismiss the application if no question for reference to the High Court 
has been formulated in the application, or when it is of opinion that the 
question formulated by the applicant is not one of bw or does not anse 
from the order under sub-section (4) of section 33 

59-A Where the Bench considers that a question of law arises out 
of the order under sub section (4) of section 33 it shall draw up a state¬ 
ment of the case and send it together with the records to Ih^ Headquarters 
of the Tribunal 

SCI Deleted 

€1. Deleted 

62 Deleted 

53 The Bench drawing up a statement of the case shall append to 
the statement a hst of the documents to which reference maj be necessarj 
at the hearing of the Reference m the High Court 

64 Deleted 

65 The result of every application for Reference shall be notified to 

the parties * 

66 Where a case has been received from the High Court under sub¬ 
section (2) or sub-section (4) of section 66 of the Act, the case shall 
ordinanly be sent to the Bench which refused to ^tate the case, and the 
Bench receiving it shall state the case in the light of the order of the 
High Court 

67. A statement of the case under rule 66 shall, as far as possible, 
comply with all the requirements of this Part 

68 When the reply to a reference has been received by the Tribunal 
under sub-section (5) of -ection 66 it shall ordinarily be sent to the Bench 
which ongraally dealt with the application for Reference and final orders 
in (he case shall be passed by the Bench 

PART VII 
MiseeUaneaus 

69 (I) The scale of copying fees, where chargeable, shall be as 
under — 
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(o) For ihe first 200 Words or Jess 

English 12 as. 

Vernacular 6 as. 

(f>) For every additional 100 words or fraction thereof: 
English 6 as. 

Vernacular 3 as. 


A unifonn extra fee of Re. 1 shall be charged on an application for 
urgent copies. 

(2) The Tribunal may supply to both parties free of cost and 
mthout application one copy of its order tinder sub-scction (4) of section 
33 or of any order passed or statement drawn up by tt under section 66 of 
the Act 

70. The scales of inspection fee shall be as under; 

(a) For each hour or part of an hour for ordinary inspection 
Re. 1 Court-fee Stamp 

(b) For each hour or part of an hour for urgent inspection Bs- 2 
Court-Fee Stamp 

71. Applications to the Tribunal for the inspection of documents or 
for the grant of certified copies of documents shall be on the forms pre* 
senbed by the President 



THE 

INDIAN INCOME-TAX ACT (XI OF 1922). 


An Act to consolidate and amend the law relating to Income-tax 
and Super-tax. 

Whereas it is expedient to consolidate and amend the law 
relating to Income tax and Super-tax; it is hereby enacted as 
follows:— 

Short uue. Bcieotaod 1 (1) 'This Act may be called The 

commeneement InDKN InCOME-TAX AcT, 1922. 

(2) It extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas, and applies also, 
within the Indian States and tribal areas, to British subjects who 
are in the service of the Crown or of a local authority establish¬ 
ed in the exercise of the powers of the Crown representative or 
the Central Government in that behalf, and to all other servants 
of the Crown in the said Slates and areas. 

(3) It shall come into force on the first day of April, 

1922. 

Preamble—As regards the construction of titles, preambles, etc., see 
Rules of Construction m the Introduction The present Act consolidated 
the previous Income-tax and Super-tax Acts and amended them in the 
light chiefly of the recommendations of the All-India Income tax Committee 
of 1921. There have been over twenty five amending Acts since 1922 of 
whidi the most important and extensive was the one of 1939 on the rc'mlt 
of an enquiry by a committee of three experts m 1936—37 

British India.—^Under section 3 (7) of the General Qauscs Act (X 
Vifc/sVAWiei be/ tiitGe'WTrffrnsA cA 

Laws) Order, 1937, “Bntish India” shall mean, "as respects the penod 
before the commencement of Part III of the Government of India Act, 
1935, all temtones and places within H« Majesty's Dwmntons ivhich were 
for the time being governed by His Majesty through the Governor-General 
of India or through any Govcmor or other subordinate to the Governor- 
General of India, and as respects any penod after that date, means all 
temtones for the time being compnsra within the Governor's Provmc^ 
and the Chief Commissioner’s Provinces, except that a reference to Bntish 
India m an Indian Law passed or made before the commencerocnt of 
Part III of the Government of India Act, 1935, shall not include a reference 
to Berar” Part III of the Govenunent of India Act, 1935, 
force on 1st Apnl, 1937 Burma was part of Bntish Inda fill that date. 
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The Act applies to scheduled distncts svhich are 
and no notification is necessary nnder section 3 to extend toe ^ 

areas, Suihagmd Neemchand v Comtmsnoner of Income-tax, Bomliay, 

IT C 100 « 

India—Under section 3 (27). tbtd, “India' sliaU mean ‘British India 
together with all territories of any Indian Ruler under the 
His Majesty, all terntoncs under the suzerainty of suiA an ludian • 
the tnbal areas and any other temtories which His Majes^ m , 
may from time to time after ascerteining the views of the centnu 
Government and the Central Legislature, declare to be part of InOia 
According to section 3 (27) (i), ebtd, "Indian States'—'‘shall indoJ 
any territory whether descnbed as a State, an Estate, a Jagir or oth ' 

belonging to or under the suzerainty of a Ruler who is under suze ) 

of His Majesty and not bemg part of Bntish India”. 

According to section 311 of the Government of India Act, 
“Tnbal areas , “shall mean the areas along the frontiers of India or i 
Baluchistan which are not part of British India or of Burma or oi } 
Indian State or of any Foreign State” ,, 

Local authority—Under section 3 (28), ibid, “Lowl 
means 'a Municipal Gimmittee, District Board, body of Port 
or other authority legally entitled to, or entrusted by the Government > 
the control or management of a muiuapal or local fund’ 

If the General Causes Act has been extended to an administered a ^ 
then there can be local authorities there witliiii the meauing of tlat " 
Scope of Act—The personal and temiortal jurisdiction of Ae In 
legislature is determined by section 99 oi the Government of , .t 
1935 The question was raided m Governor Genera] »m Council v ^ a 

Investments? ITR 265 (FC), whether the Indian Legisiaim 

could tax a dividend payable abroad by a non-resident company to j 
resident shareholder even though such dividend came out of proms ® 
m British India, and answer^ by the Federal Court m the 
A similar question arose in Wallace Brothers v Commissioner of In* 
tax, Bombay, 1945 ITR. 39 (FC) in wluch it was held bj the sa'i 
Court tliat tlie Indian LegisUlurc was competent to enact be 

of clause (c) of section 4-A under whidi a company is deemed t 
resident if its profits withm Bnti«h India exceeds its profits without t>n 
India There is no extra temtonahty in such a provision and ese 
there was, the provision was not ultra vires the Indian Legislature 
Sub-scetJon (2) governs the whole Act The junsdiction 
reference to the liability to tax, and if there is liability, the Art P 
junsdiction to give effect to the objects of the Act The 
does not depend on the effectiveness of the machinery to enforce ‘'f ^ 

Crane \ CommissionerA of Inland Revenue, 7 Tax Cases 316, Wn 
V. Commuftoncrj of Inland Revenue, 10 Tax Cases 88 (H L.) 

The junsdiction of the Indian Legislatures is regulated un 
section 99, Government of India Act, 1935 which runs as below 

'99 (1) Subject to the provisions of this Act, the Federal 
lature may make laws for the wtu^e or any part of Bnlish j, 

for any Federated State, and a Provincial Legislature may make 
for the Province or any part thereof. f-rred 

(2) Without prejudice to the gcneralit) of the powers cont 
by the preceding sub-section, no Federal law shall, on the ground 
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It would have extra-ternional <^eration, be deemed to be invalid, m 
so far as it applies— 

(o) to British subjects and servaiUsaf the Crown m any part of India, 
or 


{b) to British subjects who are domiciled in any part of India wher¬ 
ever they may be, or 

(•c) to, or to persons on, ships or aircraft registered m Bntish India 
or any Federated State wherever they may be, or 

{d) m the case of a law with respect to a matter accepted m the 
Instrument pi Accession ol a Federal^ State as a matter with respect 
to which the Federal Legislature may make laws for that State, to 
subjects of that State wherever thq may be, or 

(c) in the case of a law for the regulation or discipline of any naval, 
military, or air force raised m Bntish India, to members of, and persons 
attach^ to, employed with or following, that force, wherever they may 
be.” 


Sub section (2) of section 99 referred to above dots not confer any 
power on the Federal Legislature, it has been inserted out of abundant 
caution lest the omission of the corresponding provisions m the 1915 Act 
should wrongly suggest the withdrawal of these powers The words 
‘without prejudice to the generality m show that the first sub section covers 
aUo the hve specific cases referred to in the second. 

Unlike the 1915 Act which referred to ‘‘persons, places and things 
Within British India", the 1935 Act empowers the Federal Legislature 
to make laws ' for the whole or any part of Bntish India and on the 
matters referred to m Lists I and III of the Seventh Schedule. Entry 
No 23 of List I "fishing and fisheries beypnd temional waters ’ ihow^ 
that no extra-ternlonai ban was intended on the powers of the Legislature, 
the only limitation is that impliot m the words 'laws for Bntish India” 

"The constitution requires (hat it must be possible to predicate of 
every valid law that it is for the peace, order and good government of the 
dominion with respect to a grant^ subject eg, customs, taxation, external 
affairs In such cases, the presence of non-temlonal elements m the 
challenged law has to be considered on a slightly different footing and those 
affirming its validity have to show not only that the dominion has some 
real concern or interest in the matter, thing or circumstance dealt widi 
by the legislation, but that the concern or interest is of such a nature that 
the challenged law i$ truly one with respect to an enumerated subject malter” 
per £tu//, J m Trustees, Executors and sigeney, Ltd v. Commtssioner of 
Taxation, (1933 ) 49 Bom L.R 220, quoted with approval bv the rederal 
Court m Governor-General i;i Council v Raleigh iHWstinents, 1944 1T R. 
265 

Though the Statute of Westminster docs not apply to India, the 
Constitution Act of 1935 should be interpreted in the Ught of the di^cussioos 
on the subject that ^d beta taking place between 1^6 (the year of the 
Imperial (inference) and 1935 Lven mdependcnUy of the Statute of 
Westminster it was held in Croft v. Dunphy, 1933 AC 156 that 
it IS found that a particular topic of legislation is amon^ those on which 
the Dominion Parliament may competently legislate as being for the peace. 
Order and good goveniment of Canada or as being one of die subjects 
enumerated in section 91 of the Bntish North Ancnca Act, iheir LwdJup* 
see no reason to restnet the penuitted scope of such legislation bv any 
other consideration than is applicalde to the IcgiJation of a fully sove- 
ragii state.” 

1-30 
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The Federal Leg>slal.ve hst-last I ol Schedule VII of ^ Gorem- 
n( TnHi 3 Act 1935—includes ‘Corporation tax (Item w) 

^Taxes on income other than agncultural mcome" (It^ 54) 

Taxes 


nf India Act 1935. unless the context otherwise requires— Agn 
cultural mcome” means agricultural income as 
the enactments relating to Indian Income-tax, and Corporation t 
any tax on so much of the mcome of companies as does not 
Sltural mcome. being a tax to winch the enactoents or 

Ing compames to make deductions m respect of income J^^.L^hutioa 
of mtere^or dividends, or from other payments representing a distribution 
of profits, have no application 

Section 7 (2) of the Income tax Act applies only to the 
of income mentioned therein, namely, “salanes , and sets .j ^ 

to which a particular item of mcome not acermng, ansang, or 
Bntish India and not paid or accruing to a resident m British inaia ; 
be deemed to be chargeable within the meaning of section 4 
governs section 7 (2) also, and the latter, it wll be seen, does not^ 
deed It cannot—go beyond the scope of secuon 1, which m its turn is 
termined by section 99 of the Govemmeut of India Act 
See also notes under sections 22 (Serving notices on 
29 (Issuing notice of demand), 64 (4) (Junsdiction of the I 
Officer), and 65 (Indemnity) 

History—The words “and to all other servants of His ^ 

those doinmions’ were added m 1918 Formerly only Bntish subje 
vmg outside Bntish India were liable 

The words “Sonthal Parganas” were added m 1918. 

Act had been extended by the Sonthal Parganas Settlement Regu 
(III of 1872) and (III of 1899) 

The words "mduding Bntish Baluchistan” were added m 
Fonnerly, the Act was applied by notification only to salanes and P®' 
paid by Government or local authonties Several formal changes 
by the Government of India (Adaptation of Indian Laws) Order m Lou i 
1937 

Appendix I sets out m abstract the Notifications under the 
diction Order in Council extending the Indian Income-tax Act, 1942 
or without changes, to areas outside Bntish India. . 

Administered areas—Income arising, etc, m —An 
area is not part of Bntish India, but a part of an Indian State 
under orders of His Majesty m Council, Bntish Indian Laws being app 
to these areas ad hoe to the extent necessary from time to time under 
Foreign Junsdiction (>der in Coitnul 

Berar, however, has been «pecialiy treated under section *^7 (1) t 
of the Government of India Art, 1935, "any reference m this Act 
any other Act to Bntish India shall ^ construed as a reference to 
tish India and Berar. - ” This however applies only to ^ 

passed on or after 1st Apnl, 1937. See definition of ‘‘Bntish India • 
Salaries in Indian States—^In Indian States, all persons m 
service of Government, of whatever Rationaht>, are liable to tax, but / 
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^ose servants of local authonties who are British subjects are taxable. 
If a Government servant is lent to a local autbonty’ m an Ind an State 
(t.e one established by the Crown representative or the Central Govern 
meat) he will be taxable whether he is a BnUsh subject or not because he 
does not cease to be a servant of Hia Majesty owing to h s being lent to a 
local authonty but a Government servant lent to an Indian State for 
service in that State is not taxable as he ceases to be a servant of His 
Majesty—section 7 (2) Other British subjects in Indian States are 
not taxable on salaries paid there 

United Kingdom Law—The English Income tax Acts do not con 
tain any provisions s milar to this section The scope of the Acts there 
is defined by the various chai^ng sections and the interpretations placed on 
them by the Courts See the remarks of Lord Herschell in Colquhom v 
Brooks , 2 Tax Cases 490 H L quoted m the Introduction p 19 See 
also Wiiilney v Commissioturs of Inland Revenue (1926) A.C 37 10 
Tax Cases ^ ated under section 22 as regards the taxation of non resi 
dents and the remarks of Tomlin J r^ai^ng the scope of the Austra 
han Income-tax laws in London fy SouSi Amefxcan Investment Tnut v 
Brxtish Tobacco Co Ltd 42 TLR 771 (1927) 1 Ch. 107 

income means such income as is withm the Act and taxable 
•under the Act The Act nowhere purports to tax income which is neither 
derived from property m the United Kingdom nor received by a person 
resident in the United Kingdom. The word income wherever found ta 
the statute is to be understt^ as excluding income neither so derived nor 
so received Per I.ord Wrenbury in IF/ttUiey v Commissioners of In 
land Revenue quoted by Fmlay J m Marehioness of Ormonde v Brmvn 
17 Tax Cases 333 as a general sUlement of the law on this point. 

2 In this Act unless there 15 anything^ 
DefiniuoM repugnant in the subject or context — 

In this Act’—The definitions should be followed in construing not 
only the Act proper but also the Rules and Notifications These definitions 
are supplementary to tho<e m the General Clauses Act except where they 
defirutely override them. 

(1) agricultural inconMf" means— 

(а) any rent or revenue denve'd from land which is used 
for agricultural purposes and is either assessed to land revenue 
m British India or subject to a local rate assessed and collected 
by officers of the Crown as such 

(б) any income derrved from such land by— 

(*) agriculture, or 

(n) the performance by a cultivator or receiver of rent 
in kind of any process ordinarjly emplo) ed by a cultivator or 
receiver of rent in kind to render the produce raised or received 
by him fit to be taken to market or 

(ih) the sale by a culbvator or receiver of rent in kind 
of the produce raised or received bj him, in respect of which no 
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process has been perfonned other than a process of tlie nature 
described in sub clause (») 

(c) any income derived from any budding owned and 
occupied by the receiver of the lent or revenue of any such land 
or occupied by the cultivator, or the receiver of rent m land, o 
any land with respect to which, or tlie produce of which, ^y 
operation mentioned in sub clauses («) and (in) of clause (p) 

IS earned on 

Provided that the building is on or in the immediate vici 
raty of the land, and is a budding which the receiver of the ren 
or revenue or the cultivator or the receiver of the rent in 
by reason of his connection with the land, requires as a dwe m-, 
house, or as a store house, or other out budding 

History—In the Income-tax Act of 1860 agncultural “‘come wa* 
taxed This was given up in 1865 In the Act of 1867 the tax .uy. 

only as a licence tax on professions and trades and agnculturc was n 
a profession’ nor a trade In 1869 an income tax was levied 
incomes including agncultural jncome and m 1873 74 this S*'' ^ 
In 1877 a licence tax \sas levied upon traders and artisans but not 
agriculturists on whom a cess on land was levied In 1886 a re^lar ^ 
tax Act was passed but exempting agncultural income and the exemp 
IS still m force The pnncipal reason for exempting agnculturw i , 
from 1877 onwards appears to have been not the fact diat lanoioras ^ 
revenue to Government (which of course was in return for the 
but that they paid a cess on land corresponding to income tax. iws 
ivas not negligible having regard to the low rates of -on 

prevalent and it was considered that landlords should not be asked ‘ ^ 

tribute to the general exchequer more than once (apart from the 
of land revenue which as already stated was held to be not a contn 
to the public revenue but a payment for the use of land) In 
when the Cess Acts were passed and^n income tax levied on 
income the owners of permanently settled estates earned on a 
agitation against these imposts on the ground that the neiv taxes cons i 
a breach of the Pennanent Settlement The Government met 
plaints not by exempting permanently settled estates as such from m 
tax but by exempting all agncultural income whether the lands 
manently settled or not The omission of the 1886 Act to 
to permanently settled estates led as will be seen from the _gul 

to considerable litigation regarding the habihty to income tax of non ag 
tural income from permanently settled estates 

In 1918 when the Income tax Act was amended and consolidated 
emment intended to take into account agncultural income for the p 
of fixing the rafe at which an assesee should pay tax but this 
in the Legislative Council and the proposal was dropped. In 19^ 
the Act was again revised Government desired to exclude the 

agncultural income but this jdsa was opposed in the Assembly a 
proposal was dropped Agncultural mcoine as now defined m 
is not only exempt from income tax but must not even on 

-nunt m considenng the ‘rate at which the assessee should be taxeo 
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non agncultural income Nor can it be taken into account even for super¬ 
tax, however iarse the income The existence of agncultural income is 
thus completely ignored by the Central Income tax Officer for aU purposes 
Since 1st Apnl, 1937, the taxation ol agncultural income is a subject 
for Provincial Legislation (see notes under section 1) and three Provin¬ 
cial Governments (Bengal, Bihar and Assam) have already imposed such 
taxation Another province, tir, Madras has, it seems decided to levy 
such impost and perhaps more provinces will do so in the near future 

Under the Income tax Acts pnor to 1922, profits from the sale by a 
cultivator or receiver of rent inland of the produce raised or received by 
him were included under “agncultural income’ only if he did not keep a 
shop or stall for the sale of such produce Under the Act of 1922 such 
profits are exempt from taxation if the produce is sold m a raw state or 
after it is subjected only to such processes as an ordinary cultivator would 
employ The present Act, it will be seen, makes the law more lenient 

The words m Bntish India” in clause (a) and “such land by in 
clause (b) did not occur m previous Acts. So, income from lands outside 
British India, eg, in Indian States—whether falling under clauses 
(a )—any rent or revenue, or (b )—income derived from cultivation, etc, 
or (c)—from occupied buildings—escaped taxation Under the present 
Act only income from such land as is either assessed to land revenue in 
BrxHth India or subject to a local rate assessed and collected by officers of Go- 
xenimenlassuch is exempt from income-tax. 

Though the second proviso to sub-section (2) of section 4 relating to 
agncultur^ income m Indian States inserted in 1933 and deleiel ui 1939 
1« to litigation and divergence of views eventually going up to the Privy 
Council (See In re Mohanpura Tea Co, 1937 ITR, 118 (CaL) and Co«j- 
inusioner of Imconxe tax, Madras v MaOieuis, 1939 ITR 48 (P C ) , the 
diificul^ turned, not on the interpretation of agricultural income' but on 
the construction of section 4. tho<e problems therefore are of little 
interest now It should be noted however that section 14 was amended iti 
1941, so as to tax a re^ldent ui British India on his income in Indian 
States on the basis roughly speaking, of such income brought into Bntish 
India and it should be remembered that the definition in section 2 (I) 
will not cover agricultural income m Indian States, since such income will 
not arise from land paying revenue or cess ui Bntish India 

The words “the Crown” were substituted for ‘Government” in clau'C 
(a) m 1937 

Restriction on change of definition—Under section 141 (1) of the 
Government of India Act, 1935, no Bill or amendment varying the meaning 
of the expression, “agncultural income ’ as defined here can be introduced 
oi TOOTtd except with the previous sanction nf the Governor General wi hts 
discretion 

Onus—Under item (viii) of sub-section 3 of section 4 'agricultural 
income’ shall not be included in the ‘total income’ of the pcr«on receiving 
It, and, as m respect of all exemptions and reliefs, it lies on the assessee to 
show that a particular item of income which he claims to be 
IS m fact such In re, MaJiarajadhtra) of Burd oan, 1940 ITR- 37o 

Point of time—The quediwi whether land is used for 
purposes is to be determined with referent to facts at the time of^c 
of the income under dispute and has no reference cither to the purpos 
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a lease jf any or to the lu which the laud ina> be ;)ut either Wore or 
after the time of accrual of the income In rt iir Utjoyhana, Madnao 
1940 I TIE 378 (Cal) 

Conditions to be satisfied by the land —The definition iiiiposw the 
follow mg conditions. The land must fir^ of all be used for an af^culiural 
purpose As to wliat constitutes «uch purpose see below Tlic ma 
should also be (1) either assessed to land revenue m British Indu or \i) 
subject to a local rate ■is«c sul and collected b> ofiicers of the Crown as 
such In practice there is hirdlj an> land not belonging to the Crown whiw 
is not assessed to land reaenue or local rates i c none which escape bo 
Even waste lands which arc settled arc assessed to revenue lli<w{,h up to 
a certain stage the rtvenuc is rcimlicd Eands like those of Co/ "ai 
Sir Umar khan m Shahpur District Punjab (cited i;i/ro) are rare. 

Local rates—The Aet dies not define local rates and 
general definition m other '■latuic& iii India There are definitions in Ln£ ‘ 
statutes but thL> are clearlj inapplicable u> India A rate as , 

trom a lax is sometimes u ed to denote a pa)mcnl for service rendered o 
such a distinction is not relevant to the present context The expressi 
local rates evidcntlv means taxes for the benefit of local authorities if 
Distnct Boards Municipalities etc See Hulas Naram Smgh v i>i' 
1942 ITR 115 (PC) a case undir ihc Bihar Agricultunl 
Act It was argued in the ease of Mohk Umar Iloyal Khan, 2 
that if a land is not asscs ed to bud revenue but ^>s irrigation ‘ 
Government local rates should be construed to include such 
as well but the Court did not give a ruling on this point and decided i“ 
case on other ground . 

A further condition i$ tliat such local rates should be 
collected by officers of Government as such A tax therefore 
municipality which is assessed and collected bj its own officers, 
come within the definition Such land could not escape mcome-ux 
it was assessed to Land Revenue On the olher hand income 
assessed to Road and Educational cesses and cesses for the aid of . 
Boards and Di^tnct Committees which arc almost mvanabl> assessed au 
collected by officers of Government would be exempt 

Under the Bengal Cess Act for example through a District Board may 
be empowered to determine the rate of cess from time to tune so bog * 
the cess is assessed and collected by officers of the Crown as such, the uicoo 
from the lands will be agricultural income and thus exempt from mcom^ 
tax if the land satisfies the other conditions of the definition, lu 
assessing and collecting the cess an officer of the Crown is functioning w 
such and not as an agent or a delegate of the Distnct Board, the capaciV 
m which the Collector or other officer of the Crown functions will not 
altered by the destination of the cess when collected Hulas Naratn airg 
\ 1942 ITR. 115 (PC) Officers of the Crown referred tom 

tms defimtion are officers in British India and m any case exclu 
officers outside India such as Burma. C/ioci^s/inoani Chettiar v Commas 
sioner of It come tax Madras 1945 IT R. 122 

What constitutes Agriculture^—^There is no definition m the Act o 
the term agnculture nor is a simple definition of such a common 
comprehensive word possible. The word should therefore be loterpretw 
with reference to common usage as wdl as to the general spmt and to® 
tenor of the Act Usage however differs and the word is used sometimes m 
a wide sense and sometimes m a narrow one The ordinary dictionary 
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meanings of agriculture are as below — 

'‘Farming, horticulture, forestij, butter and cheese making, etc" 
(Webster) 

"The tillage of the land, ilie art of cultivating the soil including the 
allied pursuits of gathenng of the crops and reanng live-stock, also 
husbandry—farming, m the widest sense” (Murrays Oxford Dictio 
nary) 

The definitions and rulings in the United Kingdom Income-tax Acts 
are of limited assistance in construing the Indian Income tax Act because 
the scheme of taxation of agricultural income i« different m the 
two countries 

In a case imder the United Kingdom Excess Profits Duty Acts Com 
mtsstoners of Inland Rezenue v Ransxwt, (1918) 2 KB 709 12 Tax 
Cases 21 Sankey, J , said at p 712 

"The contention for the Crown is that husbandly’ means fanning 
I do not agree with that contention 1 think that husbandry is a 
term of very wide signification and though I am not prepared to hold 
that a man who tills and culuvates the sod is, m all circumstances a 
husbandman or a man engaged m ‘husbandry, I can see no distinction 
behveen a man who does so m order to produce food for human con 
sumption and a man who does so in order to produce medicines and 
herbs, also for human consumption " 

In Ketr v Gtllespte, 7 Tax C^s 473, it was held that the term 
'husbandry* was not restncted to ullage or cultivation of the «oil but 
included the use of lands for the purpose of grariog sheep 

Per the Lord PrcsvJent —Confessedly no light is thrown bj the 
Statutes on the meaning of the word ‘ hu^andry ’ It has no tech* 
meal or secondary meaning It must be taken m its ordmaiy accept* 
ation What is that^ It is confined to tillage or cultivation 

or does it embrace “all farming operations” For 

the answer I rather think we must turn to the dictionary 

and having regard to the object and the purpose of the statute- we 
are construing take the widest meaning which is tliere first put upon 
the expression (In) Stoimonth's Dictionary I find ‘hus¬ 

bandry’ defined first as ‘ the btuincss of a farmer” and ‘ husbandman” 
as the "man who manages the concerns of the soil*’ According 

to the New English Dictionary ‘husbandry* signifies ‘ the business or 
occupation of a husbandman or fanner including also the raising of 
livestock and poultry ” In Murray s Dictionary a like meaning is 
given to the term The attempt to confine huslwndry’ to the tillage* 
of the soil falls For tillage' is defined as “the act or practice of 
preparing land for seed and raising crop# ’ To adopt it 
would to confine husbandry to the raising of crops which are 
artificial and not natural ‘Husbandrv’ has m these days come to 
have a much more extended meaning than that, but even if turning 
over the sod to enable a crop to be grown were essential we haie it 
in the cutting of the drams on the sheep farm ‘Husbandry a* 

Mr Justice Kenny said In re the Cm-an Co ofcTatt,.e 

Society, (1917) 2 IR. 594, 608, “presupposes a connection with land 
and production of crops or food m some shape” but, let nie add ^ 
not pre suppose the use of artificial means to prepare the land lo^ 
raising the crops Neither judicial decision nor latatory enact- 
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ment nor practice throws any light upon it All that one can say about 
it IS that in common parlance lands devoted to grazing sheep are 
occupied ‘for the purposes of husbandry” and that a sheep fanner i 
m the ordinary acceptation of the term a husbandman’ 

Per Lord Mackcnsic —It nnj be that in its origin the word 
man’ meant the man who ploughed and planted as distinguished trom 
the man who owned flocks ind herds \o ‘•uch limited meaning can 
now be attached to the word * 

Per Lord SkcrruigtOit.—l think at the present day the pritnarj and 
natural meaning of the word husbandly*’ as applied to land in u 
ail those uses of the land which arc common to what at the presen y 
we desenbe as farmera In short the rearing of sheep and naitlc an 
the production of milk are a familiar and daily duty of the husbandman^ 
There are several rulings m India interpreting the word ‘agricultunJ 
with reference to other Acts but none of these interpretations 
adopted automaticaly in construing the Income lax Act, because 
are not t« part matena with the Income lax Act Thus m a case 
the Madras Estates Land Act, Rajah of Vaikalagtrt v Ayyappa vcwm 
38 Mad 738, it was decided by the High Court that Agriculture docs n 
include pasturage but it would be obviously improper to apply tms mw 
pretation for the purposes of the Income tix Act, even if this view wa 
not open to doubt (m fact it has been doubted b> the same Court m 
later case) 

On the other hand in a ca<c under the Madras District Municipalibe* 
Act, Emperor v Alexander Allan, 25 Mad 627 Uic same High Court n 
that pasture land was agricullunl and therefore exempt from enhan 
rates 

Per Davies and Moore, 7/— We liave no hesitatwn 

in holding that land on which potatoes, gram vegetable^ etc, 
grown are lands used solely for agricultural purposes. We do 
consider that any distinction can be drawn between large and sma 
plots of lands on which roots or gram arc cultivated 

Turning again to the definition of the word "agnculturil 
have accepted we find that agncultural lands include lands set ap" 
as pasture ground only, also lands used for rearing live stock i 
therefore, it could be shown that these so called waste lands 
reality pasture grounds or lands used for reanng live-stock, we . 
certainly decide that they were lands used solely for agncuitu 
purposes 

The primary meaning of ‘agnculture is the cultivation of the 
and in its general sense, it is the cultivation of the ground for the , 
of procuring vegetables and fruits for the use of man and beast i g 
gardening or horticulture and the raising or feeding of cattle and ® 
stock Its less general and more ordinary signification is the culti'a i 
with the plough and in large areas in order to raise foor for man and be^ • 
or in other words that speaes of cultivation which is intended to raise gra' 
and other field crops for man and beast Horticulture which denotes m 
cultivation of gnrdens or orchards is a species of agriculture m 
and more general sense ’—Per Bhaskyam Atyangar J, m .i, 

Chetti V Chinnathambt Coundan, (1901) ILR. 24 Mad 421 (m whicn 
the question was whether a lease vras agncultural) 
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In Panadat Pathan v iSaiiwsoiitt, 4S M 710, on the other hand, 
Spencer, J —"With due deference^ while accepting that the case was 
rightly decided, I am unable to follow the opinion of Bhashj am Aiyangar, J 
in Murugesa Chetii v Chuinatkambi Goundatt, (1901) ILR 24 Mad 421, 
that the word ‘agnculture’ in its more general sense comprehends the 
raising of vegetables, fruits and other garden products as food for man and 
beast, if the learned Judge mt«ided thereby to limit it to the raising of 
food products For to so restrict the word would be to exclude flower, 
indigo, cotton, jute, flax, tobacco and other such cultivation For the 
purposes of that particular case, which related to a lease of betel gardens, 
considenng the policy of favouring agriculture, upon finding that they 
produced a form of food, the connection between agnculture and the 
production of food may have seemed important, but such a limitation is 
not supported by the definition of agnculture m the Oxford Dictionary 
which IS ‘the science and art of cultivating the sod, tillage, husbandry, 
farming (m the widest sense)’ This dictionary notes that a meaning 
restneted to tillage is rare In Bouvier’s Law Dictionary agnculture’ is 
defined as the cultivation of the sod for food products or any other useful 
or valuable growths of the field garden 

“Shepherd, J , who sat with Bhashyam Aiyangar, J , conceded that the 
earlier decision, Kunhayan Hajt v Mayan, J7 JIad 98, to which he was 
a party which deaded that the lease of a coffee garden was not an 
agricultural lease was wrong 

"I am equally unable, with respect, to agree with the narrow definition 
of Sadasiva Ayyar, J, in Sesfiayya v Rajaii of Pilopur, (1916) 3 L 
W 485 and Rajah of Venkaiagtrt v Ayyappa Reddt, 38 Mad. 738, that 
agnculture means the raising of annual or periodical grain crop through 
the operation of ploughing, sowing, etc, though the decision may be 
perfectly sound so far as they excluded pasture lands from 'rjoti land’ 
for the purpose of the Madras Estates Land Act ^ 

"The learned Judge’s definition would exclude sugarcane, mdigo, tea 
flower, tobacco and betel cultivation from agnculture 

In my opinion agnculture connotes the raising of useful or valuable 
products which derive nutriment from the soil with the aid of human 
skill and labour and thus it will include horticulture, arbonculture and 
sylviculture in all cases where the growth of trees is effected by the 
expenditure of human care and attention ui such operations as those of 
ploughing, sowing, planting, pnmmg, manunng, watenng. protecting, 
etc ’ See oIm per Redly. /, m (^wndraseiltara Bharatht v Durat- 
sanii Nttidu, 54 Mad. 900, 903, et seq Also sec Kesho Prasad Singh 
V Sheo Pragosh Ojho, 46 All S31 (P C.^ 


As already observed, these rubngs under other Acts are of veiy lunited 
assistance in interpreting the Income-tax Act, but they will show tJiat the 
word ‘agriculture has a rather wide and indefinite connotation 

Obviously ‘agriculture’ is not neces^anly confined to the cultivation of 
foodstuffs. While it is not difficult to raise cases on the borderland which 
could be considered to be both agncnlhiral and not agricultural, it i* n^ ^ 
easy to exhaust, by enumeration, the possible agncuUural uses to which 
land can be put Evidently they must mdude daiiying, poultrymg, rearing 
of hve-stoii. gathenng of wool, etc , bat all such uses might be non-agn^i- 
tural in certain arcumstance*. Thus dairymg with stall fed cattle m '““an 
areas or poultry ing in similar areas could scarcely be consider^ agricultural 
But these instances would also in most cases be excluded by the very ocnni- 
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ton of 'aEnctiUnral mcoratf m the Act, which prc-supposcs that the mme 
fs fcmed from h„d cs.sicd to Land Rminue etc Eva. if ^ 
assessed to Land Revenue, if on the facts it IS held that the “Fiat'?"*. , 
those of trade and not of aEncnlture, tlic proBts would be taxab , 
revenue being allowed as i deduction 

If cattle are kept m an urban area and wholly stall fed na 

on tlic land at all, doubtless the case is one of non agncultur^ arc 

SncrftmS opcrition is bciiiB cam^ on If, on the other “"‘“J 
exclusively or mainly pastured on land and are nonetheless fe -vof 
StouVof oilcale or* Uie tile, it may welt be dial income 
tollc IS aBncuUural income Between diesc two ^teenies 1)“^ dU , 

“e of dciree and therefore, of fact, and it is for the Inconie-ti« amhontia 
to dcade on which side of the line a given case faUs, 0/' 

coiiie-taa-, Hamm v Kahn, Dairy, A,1 E. 1W8 Rang m (LB), 

IT R 502 The profits of a milk-scHer who merely purchases from ra 
o^vners and ^ells the milk, etc, to oUiers are JJJultuial 

cannot be brought under airy of the clauses in the definition of ago 

income ’ i il nff the 

A CO operative society buying mdk from its ®beisrdoc» 

butter in the open market, returning the skimmed milk „ farmer 

not earn on husbandry’, though the nmkmg of butter by ' 

on lus fann would be 'husbandry', Comwwnm/crj of /idaid Rev^n 
Ca.an Ccnlrcl Co operotrve Socuty. 12 Tax Cases 1, (^XtlLomoroi^ 
and 622 “As well might the o%vner of a machine for ^^'*^“^'’5fnp^T)rayiog 
steam plough or of a mill for gnndmg com or of a i'lS/'Vr 

potatoes be held to be engaged in the trade or ^“V'Ssanly 

Kenny, J In this case the members of f ® ‘ J^uppbe'* 

farmers or engaged m husbandry, though the bulk of the milk 
by farmer’s grazing cows on their famis. 

Rule 4 of Case III of Schedule D m the United Kingdom Inco™^ ,^ 
Act provides for cases of milk and cattle dealers who „,.ditions 

mcntanly to the charge under Schedule B m certain cases 1 Wse c ^ 
give a due as to when m such cases agriculture becomes trao ^ 
conditions are (1) the man must be a dealer m cattle or a dealer 
seller of, milk, (2) the lands must be insufficient for tlie ke^ ot m 
brought on to the lands, and (3) the lands must be so msuftcieni 
assessable value of the lands affords no just estimate of ^ ^ 
CondiUon (3) cannot be apphed even by analogy in India m tac 
definition of agncuUural income, but conditions (1) and (2) s ^ 

applicable In the Umted Km^om, it is important whether a ^ords 
‘farm’ or a 'garden', and the matter has gone up to the House o 
Bomford v Osbam, 1944 ITR 27 (Sup) ^ 

Rubngs in India —Income from inland fisheries has been ^ 
not agricultural, (A/a/tam^odhira/ of Dharbitanga v Commissioner i ^ 
come tax. 3 Pat 470, 1 IT C 303 51 Cal 504, the decision m of 

approved by the Pnvy Council m 58 Cal 430 (PC) tTR- 

Income tax v Scimga- FonJia Thevar, 56 Mad 251 (FB ) , 

78 Profits from sea fisheries, including pearl and 'chank', and ^ 

m pubbe ponds lakes, etc, are deariy not entitled to the exempu 
even assunung that by ai)>t possible straining of words they 
sidered 'agricultural’ because the land’ (if the sea is ‘ land”) is not 
to land re\ enue m Bntish Indih 



s 2 (1)1 


AGRICULTURAL INCOME 


243 


Income from markets, moonngs and femes, (1 IT C 303 , 3 Pat. 47D, 
supra, see also 51 CaL 5^, 34 Cal 863, and 56 Mad 2al supra) stone 
quames {Shblal Gongarom v Comniusionrr of Income tar, 50 All 98) 
coaI,m3nganeseimica, etc, IS not agricultural The profits from a mda (fair) 
held on land adnuUedl) agncultural are not agncultural income {Umed 
Rasul \ Anath Bandhu, 28 Cal 637) So also the income from ^e use 
of land for stonng purchased food crops, etc 2 ITC 392 supra, and 
from land let out for making bncks ( ^IcJiaram Jatiii Kuer v Commissioner 
of Income tax, B 6- 0, 5 IT C 42) 

The mcome derived from hooey whether the deposit is spontaneous 
or derived from the rearing of bees, is perhaps agncultural and if the 
land IS assessed to land revenue or a local rate, exempt frosn income tax. 
On the other hand rent received by a surface owner in return for pennit- 
ting the owner of undeiground nghts to withdraw support for the surface 
would not be income from agni^ture. Sec inadentally, Elliot \ Bum 
18 Tax Cases 595 (1934) 1 K.B 109 (ILL.) 

Forestry—^According to the executive instiuctions in the Income tax 
I^Ianual, mcome from timber or leaf grown on one's own land is agncul 
ture. but not that from cutting down and selling timber belonging to others 
But even when grown on his own land, the question maj still anse whe¬ 
ther the income \s agncultural, e g, from spontaneous growths In. Chief 
ConmusstOner of Incame‘tax, ilodras \ Zemindar of Stngantpatii, 1 IT C 
181, 45 Mad 518, the Court indmed to the view that income from forests 
was agricultural, but this was obiter There was no doubt however, that 
receipts for stacking timber on forest land (£m/£ror v Probhat 

Chandra Barua, 1 ITC 284 (Cal), Hor Prasad v Emperor, 

1 ITC 417 (Lah.) are not ‘agncultural’ The view taken m 

the Stngampctu case was however doubted by the same Court 

in a later case. Hanatedan Ttrumalapad \ Conunisstoner of Income 
tax, 4 ITC 421, but that case was deaded on a different ground, 
vu, that the land was not assessed to land revenue or local rates In a case 
referring to Bihar Agncultural Income-tax, it was deaded by the Patna 
High Court, after reviewing several autbontits, that nather income from 
the sale of wood (spontaneous!) grown) m jungle nor that from letting 
land and trees for the cultivation of lac nor that from wnid forest m the 
jungle is agncultural income, because uone of them required cultivation lU 
the ordinal) sense Land held for agncultural purposes can only be land 
under cultivation, te, activ'e effort to grow things on the part of man. 
Bihar v Praiap Vdainath, 1941 ITR. 313 It has been sunilarl) held b) 
the Oudh Qnef Court with reference to income tax that the word ‘agncul- 
tural’ should be imder-tood, for this purpose, in rts pnmaiy sense and that 
therefore income from the sale of trees growing spontaneously (without the 
aid of human agency) in a forest on land assessed to land revenue is not 
agncultural. Maharaja of KapurtJiolo v Commissioner of Income tax, UP, 
1945 ITR. 74, Spectai Manager, Court of Wards v 1945 ITR-94, 

Ra^a Musfafa Ah Khan \ Ditto, 1945 IT R. 93 3Vhether recapts from 
ftUmg timber iti a forest, assurruug that the income is not agncultural. are 
capital receipts or income receipts is a different matter, regarding which 
see notes under section 3 , i 

Crazing Lands—^Leased—The position of income denied from lano 
leased out and used for grazing cattle of other person* than the 
not clear In the United Kragdan it has been, deaded that pro ts 
constitute profits of ‘trade’ and not rdcome front ‘husbandry’ McKenna 
Hcrlihy, 7 Tax Cases 620 



244 Tun INCOML-TAX ACT [S 2 (I) 

In Donald v Thoiiuon, 8 Tax Cases 272, ihc as^c.^scc rented certain 
crass narks outside Ins farm and utUued ifiem for Uic gruinff of 
dairv Lille with which to replenish Ins farm stock II was held that the 
orohts from Uic seasonal occupahon of the grazings outside the farm were 
Lscssabic to income-tax under Schedule I) le, as profits from business, 
and not as agricultural uicome The asscsscc had been assessed in the 
usual course under Schedule B i e ocoipatinn of agricultural land Set 

however Glancly \ fVtghtnian 17 Tax Cafes 6.14 (H I_)/’^J/for the oppo- 


X^eased Lands—The land need not lie cultisatcd b) the owner himself 
If It IS leased the income would still be mcoinc from agriculture both to the 
lessor and to the lessee Wlicre then, arc mtcnnediir> lessees or tenure 
holders—whatever the nature of intcrot and whatever the local tenure, the 
income of all these holders and lessees is clcarl> ngncultunl 

A father son and daughter formed a partnership to manage Icas^ 
agricultural Imd The daughter leased her djarc to the oilier two, the 
managanait vesting in the father under whose directions the <on who was 
to reside on the estate, managed it Subject to certain limits both the 
father and the son received certain allowances cnlirclj at the discretion of 
the father the son's allow-ince depending on his residence on the estate 
After deducting all expenses including the 'dlowanccs the net income was 
divisible between father and son m the proportion of two to one It ''M 
held that (o) the pajment received by the mui w is txcinpi onlv in so far 
as it represented his due diare of the income from the land and (b) there 
was sufficient matcnal for tite Income tax aulhonlics to find that a {urt of 
the allowance was salarj, whether paid by the firm to the asscisce or by one 
co-owncf to another Ma/or ConvilU \ Commissioner of Income tax, Ptm 
job, (1935) ITR 404 R 19)5 Lih. 978 Whether or not land is 
used for agricultural purposes is to be determined witli reference to facts 
at the time of accrual of the income in dispute and not with reference to the 
purpose of the lease if any In re B»Joy Cliond Modhov 1940 IT R 378 
(Cal) 

Mortgaged Lands —Income from a simple mortgage on land is clearly 
not income from agriculture. Whctlicr income from land held m usufruc¬ 
tuary mortgage is income from agriculture lias been tlie subject of much 
discussion. In CoiMinwjioncr of Ineome tax v Subramania Sasingal, 2 IT 
C 152 the Madras High Qiurt held that when a person carrying on 
money lending business lends money m the course of such business on the 
security of lands of which he takes usufructuary mortgage and immeiately 
leases these lands back to the borTovvers, the rent of the lands being a defi¬ 
nite percentage of the loans given, such rent is not agricultural income. 
The Allahabad High Court in the cases of Mukand Samp, 2 IT C 495 
SO A 495 and BaiiMonlal questioned this view The scheme of the Act 
docs not distinguish between agricultural income oa the one hand and busi¬ 
ness income on the other and even if the income was admittedly from busi 
nesa there was nothing to prevent that part of the income whicli was derived 
from agriculture being exempt under section 4 (3) (mu) The court con 
sidered therefore that unless the mortg:^ was a sham (the consequences 
of such a mortgage they did not examine) the income was clearly agncul 
tirral In a later case Ibrahim cV Rowtker v Commissicner of Income^ 
tax, 3 ITC 33 SI Mad. 4S5 the Madras High Co urt receded from tlic 
view ongmally taken and adc^ted the line of reasoning of the Allahabad 
High Court and their conclusion 
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Without deciding the general question whether income from genuine 
usufructuary mortgage, is exempt or not, tive Patna High Court decided m 
Rajmti Prasad Singh v Camtnissioner of Income tax, 9 Pat 914, A.IR. 
1930 Pat. 33 that when a usufructuary mortgage and a lease back are 
executed ‘umultancously and rcaprocal references are made m the two docu¬ 
ments, they should be construed together as parts of one and the same 
transaction In the particular case, it was obvious from the two documents 
read together, that the intention of the parties was that the mortgagee was 
not to enter into possession nor really to enjoy the usufruct The Afadras 
case of Ibrahim Rozvther ivas distinguished on the ground that in that case 
there uas no mention in the mortgage deed of any rate of interest whereas 
m Rapnti's case there was The soundness of the Allahabad ruling was 
also questioned 

In a later case, ConiwuJion^r of Income-tax, B Sr O v Maharaiadht 
ro} of Darhhanga, (1934) ITR 107 AIR. 1934 Pat 178 in which the 
balance of income after certain deductions was taken in reduction of the 
loan the Patna High Court ruled that the source of income should be con¬ 
sidered in its proximate rather than in its ultimate significance, that is, 
without reference to the intention of the mortgagee m making the invest¬ 
ment Consequently, income from agricultural lands held m usufructuary 
mortgage is income from agriculture 

If the mortgagor receive^ rent from tenants it is agncultural income 
in his hands and ceases to be such when he parts with it Similarly, if the 
mortgagee himself receives the rent it ts agricultural income in his hands 
and ceases to be such when he parts with it The fact that the mortgagee 
has to meet the repair and establishment charges out of the rent and crMit 
the balance to interest and pnncipal does not atfcct the nature of the income, 
Commtsnoner of Income tax, Madras v Jonah Khoyee Soiitb, (1935) 
ITR 1 


An exemption is conferred, and conferred indelibly, on a particular 
kind of income and does not depend on the character of the recipient, 
contrasting thus with the exemption conferred by the sanie sub-section 
[section 4 (3) (iw)] on the income of local authorities As Ashworth, J , 
said in Makiitid Sarup’s Case, 2 IT C 495 the business of money lending 
may bring an income whicli is exempt from income tax on the ground that 
It IS derived from agricultural land” It is, therefore, immaterial whether 
the lender in an usufructuary mortgage on agncultural lands is a profes 
sional money lender or not, Commutsioner of Income tax, B S' 0 v Srt 
Kameshwar Singh, (1935) ITR 305, 14 Pat. 623 (PC.) 

Under an arbitration award, a life annuity had to be paid to an 
assesses, there was default, and a scheme was drawn up to extinguish the 
liability within ten years Under Ibis scheme, the debtor's agricultural 
property was mortgaged to the assessee in usufruct and at a certain 
of interest The assessee simultaneously leased the land back to the 
debtor, and the question arose whether any part of the roit received could 
be considered as mterest because the assessee appropriated a part of the 
rent towards interest The answer was given m the negative, because the 
proximate source of the annual payment received by the assessee was me 
lease the whole of the rent roieivable under this lease ivas agncuiturai 
income. There is nothing inherently suspicious about a possessory 
accompanied by a lease of the mortgaged property to the 
there has been no handing over of the land to the mortgagee and bacK 
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the mortgagor as lessee. Af the termination of the lease the njortgagee 
is entitled to possession if that is the effect of the document. The trans¬ 
action cannot be treated as a simpk mortgage, and evidence to show the 
intention of the parties or to contradict the express tenns of documents is 
not admissible, being forbidden by section 92 of the Evidence Act, Raja 
Mustafa Alt Khan v. Co«i»Hissio«cf cf huoine-tax, U.P., 1945 I.T.R. 98 
(Oudh), following Comuitssioaer of Income-tax, B. & 0., v. Maharaja of 
Darbangha, 1934 I.T.R. 107 and Feroa Shalt v. Sabhat Khan, 60 I.A. 273 
(not an Income-tax case). 

In a case in which though a mortgage purported to be with possession, 
the mortgagee was in fact enJitJed cmJy to a fixed sum every year from the 
lessee (the land having been already under lease) in consideration of the 
money lent, and had otherwise no concern with the produce of the land or 
possession thereof, it was held that the mortgage was in fact a simple 
mortgage, and that the fixed sum received from the lessee was not income 
from the land, Muhaniad Yakub Khan & Muhammad Aslant Khan v. 
CoHiHiijjioMcr of Income-tax, 3 I.T.C. 308; A.I.R. 1929 Lah. 206. 

An assessee who had advanced money (in 1913) on simple mortgage 
sued for the money in 1928 and obtained a compromise decree (in 1925) 
under which he was to recover a certsun amount by a certain date (1931) 
fiuling which the mortgaged lands were to become his. A receiver 
appointed under the decree and the net rents collected by him were to be 
given to the assessee in reduction of the amount due under the decree, and 
5ie assessee was to receive only the balance from the debtor. The debtor 
defaulted, and the assessee received possession of the land in 1933, but 
there was further litigation in respect of the title to lands, which was 
settled in 1936. The question arose as to the nature of the payments 
received by the assessee creditor from the receiver; and they were held 
not to be agricultural income since the mortgage was simple and not 
usufructuary, Ar. Vr. S. Veerappa Chettiar v. Coimnissioner of 
Income-tax, Madras, 1941 I.T.R- 56. 

Interest in kind.—If a loan is made in cash before the cultivation 
season and rqiaid in'kind at harvest time, the excess value of the letter 
over the amount lent is taxable. The fact that the lender is the landlord 
and the borrmver his tenant makes no difference, and the income in such 
cases arises from lending money and not from the functions of the land¬ 
lord as such, Haji Cassim Tayub 5’oortj v. Commissioner of Income-tax, 
Burma, 10 Ran. 77; A.I.R- 1932 Rang. 19. 

Rent in kind.—^Where, during a period of low prices of paddy, a 
landlord who also traded in paddy, bought up the crops from the tenants at 
more than the market price, lest the tenants should repudiate payment of 
rents, and paid the balance to the tenants after retaining the rents due to 
him. the Income-tax Officer was not allowed to re-cast the trading profits 
as though the paddy had been bought at market price nor was the landlord 
allowed to deal with the rent as if it had been paid in kind. The transaction 
was ordered to be treated as one on a cash basis at the higher price, 
Commissioner of Income-tax, Burma v. Kyauktaga, Ltd., 1937 I.T.R. 5S0. 

Toddy.—Income received from toddy is agricultural when it is 
reemed by the actual cultivator, whether owner or lessee, of the land on 
which the trees grow. If the income is obtained by a person who has not • 
produced the trees from which the toddy is tapped or iias not done any 
agricultural operation whereby the trees have been raised, it is not agri- 
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cultural income within the oieaniDg- of the Act Commissioner of Incontty 
tax V Yagappa Nadar lOa IC 4^ 2 ITC 470 The ralso dcodendi 
was that there can be no lease of trees apart from the land and in this 
case the assessee admitted that he bad no interest in the land 

Tobacco and Tendu—Profits on the sale of tobacco leaves not 
gixnvn by the assessee but bought from others is not agncultural income. 
On the other hand even though a plant may grow wild and propagate 
Itself any attention thereto however slight is estivation of the soil and 
income arising from the plant in so far aa processe» are not applied to it 
not ordinarily applied by cultivators is agncultural income In re Mooln 
Sicka & Co 1939 I T R. 493 (Cal ) 

Water—Income from—Whether agricultural —In 3/alife l/i tar 
Hayat Khan and otlurs v Commissioner of Income tax 2 IT C 32 a case 
probably J«i generis the assessees who owned certain canals purcha'ied 
water from Government for which they paid irngation rates and sold it 
to certan agriculturists who paid for it in kind by a share of the produce. 
It was contended on behalf of the assessee (1) that the income was derived 
from land—either from the land constituting the water courses or the land 
of those UMng the water the latter giving a share of the produce as rent 
for the water (2) that if the income kvas denied from the land form 
mg the watercourses that land paid irngalion rates which it was con 
tended should be included in local rates (the latter not having been 
defined) and that if the income was held to be derived from the lands of 
those using the water the latter was assessed to land reiieiiuc (3) that 
the land constitut ng the watercourses should be held to be subservient or 
appurtenant to the lands cultivated with the water purchased and (4) 
that as the income was dependent upon the crop of the lands cultivated by 
the purchasers it should be considered to be income from these lands The 
Court held that the ncome was not denved from land at all but s mply from 
the sale of water and that the fact that the pnee was paid in kind and not xn 
cash made no difference whatever It therefore held that the uicoine was 
not agricultural income and the other points raised by the assessee were 
therefore not considered. 

Payments out of Agricultural income—An annuity payable under 
a Will eten though paid out of agncultural income is not such income unless 
the annuity is a rent charge on speafic agncultural property or represents a 
definite share of the income of the estate and is. not merely a general charge 
over the whole estate Where it is only a general charge it might be 
paid out of the corpus of the c»late or out of the non agncultural part of 
the income Zamtnaanni of Ttntwr v Comi»ijjif»ifr of Income tax 
Madras, 3 ITC 428 Shnmati Sundraiat Saheb v Commtsstoner of 
Ineome tax Bomhay 5 IT C. 493 In rc Saitanal Begum 1933 IT R. 379 
9 Luck- IIS See also In the mailer of Lai Suresh Singh Kalakankar 158 
IC 810 1935 OWN 1143 

An allowance paid to a junior member of an impartible e,tafe out of 
the income of the latter even when such income was from agriculture, 
was held on the facts not to anse from agriculture but from the bountj or 
gift by the estate and to be therefore not exempt from tax. In re Mahoraj 
Kumar of ViMtiogaram 1934 IT R. 186 56 All IG09 

In Comi ttsstoner of Iftcomc’^ B S’O v Copal Sharon 1934JTK- 
261 approved by the PC m I93al T R 237 14 Pat 552 theasicssrt 
claimed unsuccessfully that an annuity whtdi le had obtained inter aha 
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la exchange for his estate \vas agncultural income It was held not to be 
so, since the annuity had to be paid irrespecUve of the actual income from 
the estate. The fact that the assessee had a charge upon the propertj for 
the fulfilment of the contract did not affect the nature of the annuity See 
also Jagdish Chattdra v Dhanpoh Stngh, 1945 ITR 64 (Pat)—a case 
under the Bihar Agricultural Income tax Act 

The mere fact that the payment is cliarged on land will not convert 
into agncultural income, a payment made to a junior member of an im¬ 
partible family, CoHiimwioncr of liicome lax, U P v Lai Suresh Singh, 
1935 ITR 356 (In tlus case uccmption uas not claimed on the ground 
that the assessee received the payment as a member of the family ) An 
allowance paid to a junior member of a family, under orders of Govern¬ 
ment, out of a jagir (an assignment of l^d revenue) is agncultural 
income m the hands of the recipient if the Government intended that a 
part of tlie assignment as such should pass to the junior member, Kunmar 
Kanlar Stngh v Comsntsstontr of Income lax, Punjab, 1937 ITR 569 
An ex gratia allowance partly m consideration of the resumption of 
lease of agncultural lands is not agncultural income Cottimtssioner of 
Income tax, B & 0 v Pandfi Dhanesvardhan iltsra, 1940 ITR. 416 
Where a miUatoah of a wakf was remunerated by a salary of so much 
per month and not by a portion of the income of the loakf, the salary was 
held not to be agricultural income even though the income of the 
was Navjab HabibuIIah v Commtsstoner of Income fox, Bengal, 1943 
ITR. 295 (PC) Where, however, a mutauiaJt was entitled to 
appropriate towards his remuneration and personal expenditure the 
residual income of a vjakf the income of wluch was partly from agnculture, 
it was held that a proportion of the residual in<x>me should be treated as 
agncultural income A mere technical cliange of form is insufficient to 
deprive income of its agncultural character Syed Mohoined Isa v Com¬ 
missioner of Income tax, U P , 1942 ITR 267 (All ) The remuneration 
paid to a partner, in ad^tion to his share of profits, for managing agncul 
tural properties, but not being a definite fraction of the agncultural income 
is not agricultural income though paid out of such mcome Danby V 
Cominw«oncr of Jfuromc tax, B & O , 1944 ITR. 351 (Pat ) 

Rent and Revenue —What the framers of the Act meant by the dis¬ 
tinction between 'rent' and ‘revenue’ is not clear The words have come 
m the same form from 1886 and from a practical point of view the dis¬ 
tinction IS not of importance as both are equally entitled to the exemption 
‘Rent' 15 defined in section 105 of the Transfer of Property Act as 
'money, share of the crops, service, or any other thing of value to be 
lesiitied pwiodicalVy or on specihed occasions by the tenant to the landlord 
m consideration of the enjoyment of immoveable property’ The same 
idea pervades most of the definitions in Indian Tenancy Legislabon Rent 
implies the idea of a lessor and lessee or landlord and tenant Revenue 
on the other hand is 

the return, yield or profit of any lands, property or other important 
source of mcome, that which comes to one as a return from property 
or powessions, specially of an extensive land, mcome from any source 
special y of an extensive land, income from any source but speaally 
when large and not directly earned’— Oxford DictVonary 
Rev^ue is ordinanlj a word with a ivider denotabon tlian 'rent' 
A possible distinction is that ‘revenue’ is income due to the State and 
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‘rent’ the income on account of the user of land due to the landlord but 
m Uie context of the definition revenue be held to refer to all income 
from land other than rent and not fallm^ under clause (b) See e^, 
Ra/a Ra;endra Nora^iui Deo v CommissuiMer of Income tax 9 Pat 1 
(F B ) m whidi certain illegal nazara received by a landlord were held 
to be revenue See also /Aa/oA Prasad v Bihar, 1941 IT R 386 (under 
the Bihar Agricultural Income tax Act) 

A jagirdar uho receives an assignment of revenue from lands what¬ 
ever the tenure—is clearl) m receipt of agricultural income The Income 
tax Manual also makes this clear On Ae other hand a fixed malkhano 
in lieu of an extinguished right to income is not rent or revenue from land 
even though the niolihana may have been onginall) fixed at a percentage 
of the revenue Raja Mustafa Ah Khan v Comtnissioncr of Income tax, 
U P, 19-15 IT R. 981 (Oudh) 

Rent or Revenue—What may be mciuded in—It wa» decided by 
the Calcutta High Court m Maharaja Direndra Ktshore Maiakya Bahadur 
't Secretary of State for India in Council, 1 ITC 67 48 Cal 766, that 

(1) the premium paid for the settlement of waste lands or abandoned 
holdings may reasonably be regarded as ‘rent or revenue’ denved from 
land vvithm the meaning of clause (a) since the premium represented the 
capitalised value of a portion of the rent and (2) illegal cesses exacted 
^ landlords are not agncultural income and therefore not rent or revenue 
The same rulu<g also decided that premium paid for recognitvoti of a 
transfer of holding from one tenant to another was not rent and therefore 
not agncultural income' but the same High Court took a contrary view 
m a later Tull Ben^ decision— Nowobzodt Meher Klusnwn and others v 
Secretary of Slate, 2 IT C 99, 53 Cal 34 and this Tull Bench ruling vvas 
followed in Maharajadhiraj of Darbhanga v Commissioner of Ineotne-tax, 

3 ITC 1^8, 7 Pat 5S0 by a Divisional Bench of ihe Patna High Court 
A later Full Bench of the Patna High Court decided that mutation etc., 
fees, whether legal or not, are agricultural income in so far as thej arise 
from the land. Raja Rajendra Harayan Deo v Conmissioner of Income 
tax, 9 Pat 1 (FB ) Thi* was followed m Comwwjioner of Income tax 
M^ras V Manasnkraman 1945 ITR. I74 

The following are not agricultural income (1) Income denved from 
the use of land for stonng purchases of crops by merchants King Emperor 
V Probhat Chandra BartUf, 31 CWN 1047 A-IR 1927 Cal 793, 

(2) Razor paid by tenants at Ae bcgmiwng of the ZemindaTi year known 
as punyalia nazar —a voluntary payment paid on an auspicious day (31 
CWN 1047, supra) (the Full Bench nilmg in Meher Bano Khatmm's 
case, 2 ITC 99, S3 Cal 34, was distinguished on the ground that fees 
paid for the recognition of transfer of holdings were virtuallj commuted 
payments of rent), (3) Nazar paid for the recogmtioa of succession, 
inhentance, etc. not in connection with the land or tenure held by the 
tenant, Emperor v ProWiat Chandra Borws, 106 IC. 353 (4) Rent of 
Site of a flour mill, Convdle v Commtssiarfer of Income lax, 1936 Lah. 895 , 
1936 ITR- 137, (5) Lamfaardan fees, te, remuneration for collection of 
land revenue {Conmllds case, supra) (6) commission received by a 
landlord from tenants for selling the latter’s produce. Convdlc v Com 
misstoncr of Income lax, Punjab, supra, (7) Zar \-Chaharun, 

when a house is sold, (8) Nazrana received when a house is built 
Biihoionolh Swgh v Comwisnaner of Income tax, U P, 1942 I i K. sza. 

1-32 
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The soundness of llic tJi^Unction drawn abost in rcganl to 
Nazars w-as doubted bj the Pitna High Court in the ease of Kaja Rajeadra 
Narayan Deo, cited above—iff per Wort, J, The fact that llic Nazars w 
Mchcr Dane Khanuin's ease were considered to be in effect capitalised 
rent did not make other illegal Nazars cease to be rnoiue: and ’Kevenue 
IS a wider term than 'Kent' 

In a certain locality where rent is paid m kind, the produce is weighed 
by a separate aguicy called Dharuvu A landlord, instead of allotting the 
tenants to have the wciglimcnl made by tliur Dhar-uau, insisted, as [ort ot 
the agrcemait reguhlmg the rent, on the wughmuit being made by a man 
of his own, whom he selected by auction, the mm so selected bcuig pven 
the sole nght to do the work and receive certain fuced rates of f^ 
the tenants The iiuestion arose whether the premium received by tW 
landlord from the sole weigher (mimimj certain expemses) Was agricuhural 
income and wa>. answered in the afhmiaiuc Probynabad Stud X 
Coiiiiiitrxioiicr of Income tax Punjab R 1936 Lah 602, {193o; 
ITR 114 

A subsidy in aid of cultivation of land will presuiiubly be iiart of the 
Tcvouie from the land, and be therefore agncuUural if the land 
satisfies the conditions hid down in the definition m this sub section, 
the subsidy can be of a capital nature t < for ploughing up new or 
abandoned land C/ Ihggs v IPnghUon, 19-M kllD (^) 

As to whether premia paid for a lease generally arc income or capita» 
see notes under section 3 


Rent—Interest on arrears of—Intcrcrt on arrears of rent 
used for agricultural purposes is ordinarily part of the rent derived frco 
the land and is therefore not liable to income tax If, however, the 
are secured by a bond and are therefore recoverable by a civil suit, sacn 
interest is taxable (tide Income tax Manual) This vitvv was conhrt"^, 
by the Madras High Giurt in Commissioner of Jneomc lax v o[ 

Kirlampiidi. 55 M S30. 63 MLJ 20. AIR 1932 Mad 436 The pom' 
is that the bond converts the liability for rent into a loan 

In In re Radhika Mahan Roy Wards Cstoie, 1940 ITR. 400 (Cal-) ^ 
was held that interest on arrears of rent regulated by the Bengal TenaoO 
Act is not a part of the rent Rent is paid for the use of land and mtercs 
for the use of money viz , the rent payable, also the former anscs out « 
a contract and the latter out of a statutory penally Therefore the mieres 
was not agricultural incomi This view was followed m the Rfadras 
of Pethapcnimal s Commissioner of Income lax, 1942 ITR 532 and 
the Calcutta case of i? P Cargo v Comiiiir^ncr of Income-tax, 19’ 
ITR. S46 Where however, a lessee m consideration of the . 

collect produce rents from tenants pays an annual sum to ihe landlo^ 
sum is 'rent, and the interest on arrears of such rent payable under i 
lease is part of such rent and therefore agricultural income Sn Ramachaniifa 
Deo V Coiumwjioiier of Income tax, 1} & O , 1942 ITR 141 
LairfMKi Dmji v Cmnmisstoner of Income 
ITR. 309 the Patna High Court reviewed all the authonties and dcnint X 
dissented from the decision in. In re Radhiki Mohan Roy's Esiale 'f 
IS only a relative idea involving the existence of a principal, and the sou^ 
of the two cannot be different any more than that leaves and 
<pnng from different sources If the principal is agricultural 
follows that interest also is such, a default cannot be a source of inccffli*- 
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The decision m Ramachandra Deo’s case assumed that interest on arrears 
of rent IS not rent and did not canvass the question Following Lakshmi 
Daiji's case the same High Court held in Zautuddw Httssatt Mxrza v 
Commissioner of Income tax, IT R. -428, that e\ en assuming that such 

interest was taxable a bond m place of the interest due is not the equivalent 
of income and therefore not taxable not being cash or moneys worth but 
merely a secunty for debt See also Bdiar v Dalfp Narani Singh 1945 
IT R. 37, a case under the Bihar Agncultuial Income tax Act 

Business and agriculture—^The fact that income is held in a given 
case to anse from a busmess’ a<t defined in sections 2 f4) and 10 wruld 
not by it elf negative its being 'agncuUucat income’ as defined m this clause 
if It otherwise falls under it Coiiuntssaaiter of Income ^ Madras v 
Mofhioj, (1939) ITR. 48 (PC) There is no inherent contradiction 
betw een 'agnculture’ and business See also Coinintssioiter of Income tax 
B & 0 V Sir Kamesitwar Sutgk. 1935 IT R. 305 14 Pat 623 (PC) 

Mixed occupations—Where land which is partly agricultural and 
partly non agricultural is leased for a lump rent it is open to the Revenue 
to dissect the lump rent and tax the non-^gricultural part thereof See also 
per Fail All, J ‘ the rent ought not to be taxed when it i$ shown that at the 
time of the lease, it was fixed on tbe basis of the agncultural income only 
and that the non agricultural income was not taken into account* Ram 
Bhubaneszari v Commissioner of Income tax, B & 0, 1940 IT R 551 

There is aotbing to prevent a person from practising more than one 
trade or having more than one source of income, Egyptian Hotels Ltd v 
ifUehell, (1915) AC 1022 6 Tax Cases 542 Commissioners of Inland 
Revenue V Ransom 12 Tax C^es 21 (1918) 2KB 709 Commtsstoners 
of Inland Revenue v Maxse, 12 Tax Cases 41 (1919) 1 K R 647 (CA ), 
and one of such businesses might be agncultural Thus a Tea Comptny 
may not only cultivate and raise tea but manufacture it into a state fit for 
the market by applying processes not applied by the ordinary culti\ator 
Simihrly a sugar r^neiy may not only have its own sugar pl^talions but 
also buy cane as well as crude *uigar from other persons and with the 
assistance of the up to-date machinery on a large scale prepare refined 
sugar In the case of the Bkikanfur Sugar Concern 53 IC 301 AIR. 
1919 PaL 377, 1 ITC 29, tlie Patna High Court (Dawron Miller CJ ) 
said — 

“The truth is in my opinion that the concern was really acting m a 
dual capacity In so far is they were cultivators of sugarcane their 
operations ceased when they handed over the raw material to llicir 
factory branch In so far as thq^ were manufacturers of rcfinol sugar, 
\Vity ow 4 b\ssnKSS vibicR required the wloptwjsi of ruuvu 

factunng processes not ordinanly used bv cultivators before disposing 
of their produce in the market- ’ 

In the Ktlhng Valley Tea Companys ease, 48 Cal 161, AIR 1921 
Cal 40, 1 ITC 54 the Calcutta High Court found as below'— 

“The earlier part of the operation wbeiv the lea bush is planted and 
the young green leaf is selected and plucked may well be deemed to be 
agnculture. But the later part of the process {te, the proccs‘es m 
in up-to-date large scale Tea Tactoiy) is really manufacture of tea. 
and cannot, without violence to language, be dcscnlied as agnculture. 
Both these rulings were given befeve Rules 23 and 24 were framed 
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The soundness of the distinction drawn above m regard to Punj£^ 
Nazars ivas doubted by the Patna High G>urt in the case of Raja RajeMra 
Narayan Deo, cited above —see per Wort, J The fact that the Nazars m 
Meher Bano KJtanuin’s case were considered to be in effect capitalised 
rent, did not make other illegal Nazars cease to be revenue, and 'Revenue 
is a wider term than ‘Rent’ 

In a certain locality where rent is paid in kind, the produce is weighw 
by a separate agency called Dkarwaxs A landlord, instead of allowing the 
tenants to have the weighment made by their Dharwais, insisted, as part ol 
the agreement regulating the rent on the weighment being made by a roan 
of his own, whom he selected by auction, the man so selected being ^ven 
the sole nght to do the work and receive certain fixed rates of 
the tenants The question arose whether the premium received by the 
landlord from the sole weigher (nintur certain expenses) was agncultural 
income and was answered m the affirmative Probynabad Stud 
CojMiftwfiOMcr of Income lax, Punjab, A.I R. 1936 Lah 602, 

ITR 114 


A subsidy in aid of cultivation of land will presumably be part of th 
revenue from the land, and be therefore agncultural if the land . 

satisfies the conditions laid down m the definition in this sub section, oa 
the subMdy can be of a capital nature te, for ploughmg up new or 
abandoned land. Cf Htggs v IVnghtson, 19-14 KBD (’) 

As to whether premia paid for a lease generally are income or capw 
see notes under section 3 

Rent—Interest on arrears of —Interest on arrears of rent of 
used for agricultural purposes is ordinarily part of the rent denved fr^ 
the land and is therefore not liable to income tax. If, however the arre^ 
are secured by a bond and are therefore recoverable by a avil suit stt» 
interest is taxable (vide Income tax Manuvl) This view was 
by the Madras High Court m Commissioner of Income tax v Zemindar { 
Kirlampudi, 55 M 830 , 63 MLJ 20, A.I R 1932 Mad 436 The po>D' 
IS that the bond converts the liability for rent into a loan 

In 7 k re Radhika Mohan Roy Wards Estate, 1940 ITR 460 (Cal 
was held that interest on arrears of rent regulated by the Bengal 
Act IS not a part of the rent Rent is paid for the use of land and t 
for the use of money vis, the rent payable, also the former arises out 
a contract and the latter out of a statutory penalty Therefore the intere 
was not agncultural income This view was followed m the Madras 
of Pelhaperuiml \ Commtsstoncr of Income tax, 1942 ITR 532 
the Calcutta case of D P <7ar^ v Commissioner of Incoine-iOJ^, 
ITR. 546 Where, however, a lessee m consideration of the . 

collect produce rents from tenants pays an annual sum to the landloro, ““ 
sum is ‘rent’, and the interest on arrears of such rent payable under 
lease is part of such rent and therefore agncultural income, Srt Rainachan 
Deo V Commissioner of Income tax, B & O , 1942 ITR 141 

In Shnmati Laksbmi Datjt v Commissioner of Income laX’ 
ITR. 309, the Patna High Court reviewed all the authorities and defim e / 
disventcd from the decision la./« rc, Ra^iikiMohan Roy's Estate 
IS only a relative idea invohing the existence of a pnncipal, and tbe 
of the two cannot be dilTerent any more than that leaves and flo" 
•ipnng from different source< If the pnnapal is agricultural 
follows that interest also is sudi, a default cannot be a source of lucoro 
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The decision m Rauuxchattdra Deo's case assumed that interest on arrears 
o£ rent is not rent, and did not canvass the question Folloivmg Lakslmt 
Datus case the same High Court held m Zamuddui Hussan Mtrsa v 
Commissioner of Income tar, I9f4 ITR. 428, that even assuming that such 
interest v.as taxable a bond m place of the interest due is not the equivalent 
of income and therefore not taxable, not being cash or moneys worth but 
merely a security for debt See also Bdiar v Daltp Narain Swgh, 1945 
ITR. 37, a case under the Bihar Agricultural Income tax Act 

Business and agriculture—^The fact that income is held in a given 
case to arise from a busmess’ a» defined in sections 2 (4) and 10 uruld 
not by itself negative its being ‘a^cultural income' as defined in this clause 
if It otherwise falls under it, Commtssiioner of Income \ix Madras v 
Maihios, (1939) ITR. 4S (PC) There is no inherent ccpntraditUon 
between 'agriculture’and business' See al o Comnusstoner of Income tar 
B & 0 V Sir Kameshwar Singh, 1935 IT R. 305 14 PaL 623 (PC) 

Mixed occupations —-AVhere land which is partly agncultural and 
partly non agncultural is leased for a lump rent it is open to the Revenue 
to dissect the lump rent and tax the non-agncultural part thereof See also 
per Faal Alt, J the rent ought not to be taxed v. hen it is shown that at the 
time of the lease, it was fixed on the basis of the agricultural income only 
and that the non-agncultural income was not taken into account” Ron» 
Bhubanesian v Commissioner of Income tax, B & 0, 1940 ITR 551 

There is nothing to prevent a person from practising more than one 
trade or having more than one source of income Egyptian Hotels, Lid v 
Mitchell, (1915) AC 1022, 6 Tax Cases 542 Commisstoners of Inland 
Revenue V Ransom 12 Tax Cases 21 (1918) 2 K.B 709 Commissioners 
of Inland Retenue y Maxse 12 Tax Cases 41 (1919) 1 K.B 6\7 (CA.), 
and one of such businesses might be agricultural Thus a Tea Company 
ma> not only cultivate and raise tea but manufacture it into a state fit for 
the market b) appljnng processes not applied by the ordinary cultivator 
Similarly a sugar refinery maj not only have its own sugar plantations but 
also bu> cane as well as crude ^ugar from other persons and with the 
assistance of the up todate machineiy on a large scale prepare refined 
sugar In the case of the Bhtkanpur Sugar Concern 53 IC 301 AIR. 
1919 Pat 377, 1 ITC 29 the Patna High Court (Dawson Miller, CJ ) 
said — 

The truth is in m^ opinion, that the concern was really acting m a 
dual capaaty In so far as tbej were cultivators of sugarcane tbcir 
operations ceased when thqr handed over the raw material to their 
factory branch. In so far as thiy were manufacturers of refined sugar, 
they were carrying on a business which required the adoption of manu 
factunng processes not ordinarily used by cultivators before disposing 
of their produce in the market 

In the Killing Valley Tea Compands case, 48 Cal 161, AIR 1921 
Cal 40, 1 IT C 54, the Calcutta Court found as below — 

"The earlier part of the operation when the tea bush is planted and 
the voung green leaf is selected and plucked may well be deemed to be 
igncullore. But the later part of the process (i-c the processes m 
an up-to-date large scale Tea Factoiy) is rcall) manufacture of 
and cannot, without violence to language be described as agnculture. 
Both these rulings were given before Rules 23 and 24 were framed. 
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pf course without any ingenuity one could multiplj 
SuoDOsmtr a man conducted a milk business it really comes t 
limits of absurdity to bupiwsc that he would not be .5-, 

for the keep of one of his cows because at a particular time of in ) 
towards the end of the >tar of assess,uent. that cow 
and therefore the proht which he was going to get from the cow 
be outride the jear of assessment the real 

are the profits and gams of tlie Wsmess? Now, it is quite . . 
m arneuig at the profits or gams of bu»mess >ou arc Mt e 
simply bccause-for what arc likely quite prudimt ‘'“sons-^ou ^ 
consolidate jour business by not paymg the profits awa> or 
new speculations or increase >our pbnt and so on—you ire not 
on that account to saj that what was a profit ,s a profit no nior ^ 
most obvious illustration of that is a sum earned to 
It would be a pcrfecil) prudent thing to do, but none the ic . 
sum ts earned to a reserve fund out of profit it is 
on that income tax must be paid But when you come to turn 
expense m this particular case that is incurred for instance m 
weeding winch is necessary ui order that a particular tree sn „ 
nibber how can it possibly be said that that is not a necessary 
for the rearing of the tree from which alone ,the profit evou 
comes’ And the Crown will not really be pre;udiccd by Uus oc 
when the tree comes to bear the whole produce will go to tne 
side of the profit and loss account —yollonibrosa Ruobe 

Lid V Fanner S Tax Cases 329 535 47 ScLR 488 
As to how far income from rubber is agricultural see below 
The above ruling however will not justify the cost of 
planting to be treated as revenue expenditure only true revenue 
e g weeding and manuring and dninmg or watenng can be dcducteo 
taxable income irrespective of whether particular bushes or trees 7 ^ 
taxable income in a particular year It stands to reason that if cxpenui ^ 
on maintenance on particular blocks of trees or bushes is ^ 
revenue expenditure receipts arising during the year from the correspon 
bushes or trees should be included in the taxable income Instructions 
the above lines are to be found m the Income-tax Manual 


cultural income to the extent that the methods adopted in preparing 
raw material for the market arc those ordinanly employed by a 
The legal position is that ,t is a question of fact how much of the 
13 agncultural (and therefore exempt from Income tax) and how m 
not. In the absence of a rule specifying a percentage or 
taxed as m the case of tea the profits should be wurked out in eacli c 
m accordance with Rule 23 

Salt Pans—In Commtssioner of Income tax v Ltngaredd^ oO 
763 , 2 IT C 363 the Madras High Court held that the process of 
land by letting m sea water and then extracting sodium chloride b) 
elimination of other constituents is not an agncultural purpose 
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1 under Schedules A and B but it seems fairly clear tli 
elude the leasing of sporting nghts The chaig 
under these two schedules is not nn aCTiculWf’* 
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fall under clause (6) of the definition but it might arguably fall under 
clause (a) as ‘revenue’ 


Hore breeding—In the United Kingdom fees denved from a 
stallion kept on a farm by serving outside mares were considered to be 
separate source of income from the farm, Malcolm v Lockhart, 7 Tax 
Cases 99 (HL.) See also AfcLaughhn v Mrs Blanche Bailey, 7 Tax 
Cases 508 and IVernher v Commissioner of Inland Revenue 19-12 HR 
165 (Sup ) While m these cases the land was occupied as an ordinary- 
farm and the use of the stallion was outside the purposes of the occupation 
the position in Lord GlancUy v WigtUman, 49 T LR. 356 12 A T C 209 
(HX.), was that the land ^vas occupied as a stud farm and the stallion 
incidentally sened outside mares also which were sent to the farm It was 
held accordingly that the fees for serving outside mares need not be assessed 
as a separate source of income "[^e Insh case of McLaughlin v 
Airs Blanche Batley, 7 Tax Cases 508, was inodentalli overruled, as 
havmg extended the principle of Alalcolm v Lockhart too far 

In another case, Earl of Derby v Bassom, 5 ATC 2t30 42 TLR- 
380 (HL), the as«essee owned a racing establishment and a breeding 
stud at which he raised and trained a number of mares He also bred 
several stallions which were first tested m the race course and then sent to 
the stud where thQ* served the assessee’s mares and were also let out to 
serve other mares In order to prevent interbreeding the assessee also 
sometimes hired other stallions to serve his mares The Commissioners 
found that the letting out of the stallions was a separate business and 
chargeable as a “Trade’ Held, that there was evidence on which the 
Commissioners could arrive at the finding In this case the assessee paid 
tax under Schedule B for the lands occupied by the stud It has also 
been held that whether profits from racmg and horsebreeding are suffi- 
aently closely connected with the occupation of land is a question of tact, 
being one of degree and of evidence, Dirwsan \ Comsel 16 A’T C 
148 (K.B ) 

It has been held in construing a United Kingdom statute which defined 
an “agncultural society” as “any society or institute established for the 
purpose o£ promoting the interests of agriculture, horticulture, livestock 
breeding or forestry” that ‘live stock” need not be restricted to animals 
whose use IS an integral part of agriculture, horticulture or forestry and 
that It can include foxhounds, Peterborough Royal Foxhound Society v 
Comnnssioners of Inland Revenue, 20 Tax Cases 249, (1936) 2 K.B 497 

Poultry fartrung—A poultry farm occupied 33 acres of land on 
which poultry were raised and a few sheep grazed. Most of the food for 
the poultry was brought from outside Only half an acre of the land was 
cultivated for green food for winter feeding The farm buildings served 
as incubating rooms and for storing food. Held, that having regard to the 
facts in this case the poultry fanning »a« husbandry” 


Per the Lord President—-"I think it may be extracted from (the 
previous decisions) that lands are properly said to be occupied for 
‘husbandry’ if the trade or business earned on by the occupier de^^ 
to a material extent on the industrial or commeraal u'C of the tru’ ^ 
(natural or artifiaal) of the lands so occupied I say ‘to a ma^* 
extent’ because it is notorious that there are many agncultur^i^“ 
m this coimtry which depend to a large extent upon i^mportcd , 
which are not and could not be produced on the lands of such tarms 



256 


the income-tax act 


[S 2 (1) 

Per Lord Cullen —f'The case is not one of a space having the character 
of a mere poultry yard used for bousing and for artifia^ feeding and 
affording exercise to poultry but is one where the poultry denves sus 
tenance to a material extent from the produce of the ground,” Lean 
and Dickson v Ball, 5 ATC. 7, 10 Tax Cases 341 
A poultry farmer occupied three acres of grass land on which he raised 
the poultry and grazed a couple of cows m summer and four sheep m 
wmter No part of the land was cultivated and the entire food for the 
poultry was brought from outside. It was argued by the Crown that the 
profits from the sale of the poultry and i^gs were derived from a trade or 
business Held by Rowlatt, J, following the above ruling, that the grass 
land on which the poultry were kept was used for husbandry 

‘ It seems to me that he is using the land as land The stock 

IS not ail kept m the same place m a yard and the mess cleared awa). 
he moves them from place to place, they live to some extent upon the 
herbage and upon insects and other produce of the soil He moves 
them about, the herbage spnngs up and the cow comes and cats rt^^ 
so he works this little bit of land ” Jones v Nuttall, 5 AT C 

229, 10 Tax Cases 346, 42 TL.R. 384 

It IS a question of fact, i e. one of degree and of evidence, whetbw 
profits from poultry farming are suffiaently closely connected with land» 
Long V Dclfield Poultry Products, Ltd and Thoruber Bros, Ltd ' 
McA»m,16ATC 277 (KB) Stt a\so Lowe and Sons v Comtnusmtft 
of Inland Revenue, Sc 21 Tax Cases 597 

Processes applied ordinarily by cultivators—The test is whethtf 
the process employed to render the produce fit to be taken to the mark« 
IS a process ordinarily employed by a cultivator or receiver of rcnt*in 1^®. 
This IS essentially a question of fact, Conuntssioner of Income-tax, Madras 
V Kalraguda Madhusudhana Rao, 1944 IT R- 1 depending, it would seem, 
on the locality, the crop, the magmtude of the holding, the organi'ahon 
adopted, etc. Thus the husking of paddy is an agncultural operation, so 'S 
the preparation of gur or brown sugar, but not sugar refining or the milling 
of paddy (See In re Bhtkanpur Sugar Concern, 11T C 29, already ated.) 
It has been held that drying and cunng coffee, after picking tlie beans, ar* 
not manufacture but only processes ordmanly employed by the cultivator 
to render the produce fit to be taken to market. Commissioner of Income tax, 
Madras v Mathias, hlB. 1937 Mad 745, (1937) 2 ML.J 310, (1937) 
ITR- 435 Similarly the culhvation and plucking of the tea plant i* 
an agncultural operabon but the manufacture of the leaves into a state fit 
for consumption, with the aid of up to-date appliances on a large scale is not 
such an operation {See In re Kdhng Valley Tea Company 1 3TC. 

48 Cal 161, AI R. 1921 Cal 40 already cited.) In the same way the grow¬ 
ing of cotton is an agncultural operation but not its ginning, Sheolal Rom- 
lal V. CowHiunortCf of liieoine-tax (C P.), Al R. 1932 Nag 61 

The word 'cultivator' means the person who 'cultivates’ »e, apph«* 
the process of agnculturc. He need not cultivate with his ovvn hands, bo* 
may hire others to do so, and the expression includes a firm or company 
(See Killing Valley Company and Bl^anpur cases ated above ) 

It IS clear from the definition th« an agncultural process docs not 
nccessanly stop short at the removal of the plant from the sod To test 
whether a particular process applied to the produce is agncultural, it should 
be seen whether it would be ordmanly employed by a cultivator or receiver, 
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of rent m land to render the produce fit for the market The "market ’ 
imphea a real centre of economic exchange Held, accordingly m a case m 
which there was no market except a jail which sometimes purchased raw 
aloes and no standard of comparison of processes ordmanly employed by 
cultivator^ and the assessee cultivated aloe plants and prepared with the 
help of machinery the fibre which he sold, that the entire pro«ss including 
the preparation of the fibre was ^picultural, / M Casey v Commission^ 
of Income tax, Bihar and Onssa A I E 1930 Pat 44, 9 Pat 18o 

Buildings —Agricultural buddings are exempt from taxation only if (1) 
they are on or in the immediate vicinity of the land, (2) the receiver of 
rent or revenue or the cultivator, etc, requires as a dwelling house store 
house or other out buildings and (3) so requires it because of his connec¬ 
tion with the land All these three conditions should be satisfied The ex¬ 
emption of the htuldmg is on the notional income and not on the actual 
income, because unless the owner occupies the budding there can be no ex 
emption, and if he occupies it, the income must be notional, Ro/a Rojendra 
NarayanDeov Commissioner of Income tax, 9 IBaX 1,4ITC IS ITiis 
point however is not matenal since the income would be included neither 
in taxable income nor m total income 

Itamediate Vicinity—There ate no decisions as to what constitutes 
‘'immediate vianity' Zemindar’s dwelling houses and kachenes have m 
practice been exempted, and the quesuon of what constitutes. ‘ immediate 
vicinity ' IS one of fact, and it is not open to the assessee to claim a budding 
to be a dwelling house, etc , without regard to facts Ro;a Rajendra Nara^an 
Deo V Commissioner of Income lax, 9 Pat. 1,4 IT C ]S 

Connection with land—In Moharajodhira) of Darbhaiiga v Cmn- 
Miisstoner of Income tax, 7 Pat 550, 3 ITC 158, ihe Patna High Qiurt 
ruled that a guest houae which was really part of the landlord’s dwelling 
house but built separately owing to custom was not taxable, the dwelling 
house itself being exempt fcom tax. In a later case, /?o;a Raiendra Hara\a\i 
Deo V Commissioner of Income tax, Bihar and Onssa 9 Pat 1,4 IT C. 15, 
jn which this view was reaffirmed, it wa» argued by the Commissioner that 
'requires’ means 'needs’ and that the words by reason of his connection 
with the land ’ mean 'for the purpose of agriculture—in the particular case 
that of collecting rent or revenue’ It was held that the word ‘requires’ 
means that the a^sessee demands to appropriate the budding for the pur¬ 
pose of a dwelling house, etc The words ' by reason of land'merely 

explain the nature of the class of persons entitled to exemption The verb 
'requires’ is separated by a comma from the grammatical subject and the 
phrase by reason of land,” but the words by reason of 

land’ are not separated by a comma or otherwise from the words ‘ die re¬ 
ceiver of the rent ’ The phrase by reason of ' has therefore a 

qualitative and not a quantitative significance. One cannot add the words 
for agncultural purposes" to die statute so is to say that unless the budd¬ 
ing is required for such purposes its value is not exempt. 

It might be open to the Department to liold th.it a particular budding 
because of Us sire or situation ts not a buddmg wluch the recavtr of rent 
or revenue requires by reason of his conncctioo with the land as a dw«dn»g 
house, and in that case the entire value of tlic building could be ta:^ but 
once >ou admit that the buddmg is required you cannot allocate it 
agncultural and non agncultural purposes Haia Haietulra ^ * 

Commissioner of Inconx tax, Bihar and Onssa, 9 Pat 1,4 IT L. i. 

I-3J 
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Questions of law and fact —AVheUier a particular income is agncul-* 
tural or not is essentially a question of fact, Kohne Dairy v Commis^oner 
of Income tax, Bunna, (1933) IT R. 145 

(2) “assessee’ means a person by whom income tax is 
payable, 

Assessee—Income tax can beonne payable only after the liability 
pay has been determined by the Inctane tax Officer under section 23 or oth^ 
appropriate section Before such assessment the person it can be said 
IS not an assessee The fact that the Income tax Officer had wrongly dettr 
rained the liability ^Aould however not make tJie person any the l^s an 
‘assessee See section 30 Every person as defined m section 2 (9) 
General Qauses Act section 3 (39) can be an assessee Under llie latter 
person includes any company or association or body of individuals whether 
incorporated or not 

In some sections eg section 24 section 64 the word has not bew 
used in the above sense but in that of the person to be assessed which is 
etymological meamng Even m sections 7 to 16 the word is not used m the 
sense of the definition but m that of its ordinary meamng It »s only 
after computing a person s income that his liability to tax can be determined. 

In Go>Aiid Saran \ CoimiwnoMcr of Income tax, AIR. 1927 Ou^ 
465 2 ITC 480 the Chief Court of Lucknow suggested that if IW 
representative of a deceased persons estate was an assessee for the pitf 
pose of liability to pay he was also an a<scs5ee for the purpose of claiming * 
refund In Commissioner of Income tax v Elhs Retd 55 Bom ali 
AIR 1931 Bora 333 5 IT C 100 the Bombay High Court held that Uus 
defimtion m terms applied only to a living person These rulings hoi^ver 
have ceased to be of interest after the addition of section 24-B regardiag 
the assessment of estates of deceased persons and section 49 F (former) 
49 B) regarding the grant of refund of tax to such estates 

Income tax includes super tax See section 55, wluch defines 
tax as an additional duty of income-tax and also section 58 which lav 
down which sections of the Act do not apply to super tax 

The word assessment’ is used in the Act sometimes in the sense ot 
determining the amount of profit or loss sometimes in that of determ 
or levying tax and sometimes with reference to the whole procedure i^r 
imposing liability and wher& there is nothing repugnant m the context n 
would seem to refer to the first. Commissioner of Income fax Madras v 
P R A L M Muthukaruppa Cheltiar (1939) ITR 29 Bcla^^ 
Chatterjee v Conniusioner .yof Income tax, (1934) ITR 377 
AMJiiOar Bishvanath Stngh v ConumssiOHer of Incoi le tax, U P 
ITR. 322 (All) 

There are really three stages in the levy and collection of tax, ms the 
declaration of liability by a statute^ the quantification of that liability by 
an assessment and the collection of the tax See IVhi'-ney v Commissioners 
of Inland Revenue 1926 AC 37 10 Tax Ca« 88. 

History—In the 1886 Act there was no defimtion of assessee I** 
the 1918 Act the definition of assessee was a person by whom income tax 
IS payable and includes a firm and a Hindu undivided family *In 1922 
the Select Committee considered that the proper place to lay down liability 
etc. was the charging sectai (section 3) and dropped the latter part of 
the 1915 definition 
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Liability to tax of different kinds of asscssees—As regards the 
liability to tax, see secUons 3 and 5S—the charging -iections for Income tax 
and Super tax respectively Under section 3 income tax is payable by 
every individual Hindu undivided family company 6xm and other 
assoaation of persons 


Firms—Partners of—As to how far a firm is a separate assessee 
from Its partners, see the remarks of Schwabe CJ in Commissioner of 
Income tax V M Ar Arutiachalai t ChetU 47 Mad 660 AIR 1924 Alad. 

1 IT C 27a m which he discussed the position oi partners of firms 
with reference to claims to set ofT under section 24 also other connected 
rulings referred to under that section The scheme of the Act as amended 
in 1939 seeks to tax partners of registered firms and not the firms as such 
except as a step m the process and to tax only unregistered firms as firms 
See however section 23 (5) and section 2 (6-8) 

With reference to the Madras AgncuIluraJ Debt Relief Act it ha* 
been held that a partner is assessed to income tax when his firm is so 
assessed Somappa v Venkatrama Chetli 1941 ITR 289 


(3) "Appellate Assistant Commissioner ’ means a person 
appointed to be an Appellate Assistant Commissioner of Income 
tax under section 5, 


The word Appellate was inserted in 1939 Formerly there was only 
one class of Assistant Commissioners who d scharged botli appellate and 
inspect ng functions The two functions have been separate since 1st 
Apnl 1939 

See notes under section 5 as to how these Assistant Commissioners are 
appo nted their duties and powers under the Act etc 

(4) ‘ business" includes any trade, commerce, or manu 
facture or any adventure or concern m the nature of trade 
commerce or manufacture. 


History—^The definition of bus ness was first introduced jn the 
Act of 1918 In the Act of 1886 incomes from this head fell under 
Part III—profits of Joint Stock Companies or Part IV— other income 
as the case may be 

Business —^The definit ou of business m the Indian law is perhaps 
sbghtly wider than the coiTe.pondmg definition of trade in the English 
law in which the word business has not been used Trade has been 
defined in the English Income lax Act 1918 as including every trade 
manufacture adventure or concern in the nature of trade 

Includes —^Under tlie Excess Profits Duty Act the definition of 
bus ness was identical with the definition in the present Income-tax 
Act and it was ai^ed on behalf of the Crown m the Royal Calcutta Turf 
Club V Secretary of State that the definition was not exhaustive but the 
point was not dec ded Attention was drawn to other definit ons in the 
Act m wh ch the word means was used when an exhaustive definition 
was contemplated See aI«o Conu iisstoitcr' of Income tax Bombay v 
Notwnoi Afwtuoi Association of Australasia 57 Bom 519 AIR t.93'^ 
Bom 42 1933 ITR. 351 where also it was observed that the defintt’" 


Business has a more exlensn-e meaning than the word trade 
4mery 35 L.JCP 92 L.R 1 CP 148 but ord ^ 
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‘business’ is synonymous with 'trade*. Dtlany \ Delany, 15 LR.IV 67 
In Smith V Anderson, 50 LJ Cb 43, 15 ChD 258, Jessd. MR., after 
ating definitions of business’ from several dictionaries said “anything 
which occupies the time and attention and labour of a man for the purpose 
of profit IS business.’’ Further on he remarks — 

“There arc many tilings wbiclt in common colloquial English would 
not be called a business when earned on by a single person, which 
would be so called when earned on by a number of persons For 
instance a man, who is the owner of a house divndcd into several floors, 
if used for commercial purposes, eg, offices, would not be said to 
carry on a business because he let the offices as sucli But suppose a 
company was formed for the purpose of buying a building or Icasmg 
a house to be divided into offices and to be let out—should we not say 
if that was the object of the company that the company was cariymg 
on business for the purpose of letting offices^ The same observation 
may be made as regards a single individual buying or selling land with 
this addition that he may make it a business and then it is a questiM 
of continuity When you come to an association or company formed 
for a purpose, you wiU say at once that it is a business because thwe 
you have that from which you would infer continuity So in the ordi¬ 
nary case of investments a man who has money to invest, the obj«t 
being to obtain his income, uivests his money and he may occasionally 
sell the investments and buy others but he is not carrying ou * 
business" (Stroud) 

(This portion of the decision was n<^ affected though it was reversrf 
on appeal, but the decision %vas with reference to the English Companj® 
Act and not for income-tax purposes ) But there may be a business wit«' 
out peomiary profit being at all contemplated. In tlus sense busineW * 
a mudi larger word than trade, Rolls v Miller, 53 LJCh. 101 
keeping of a lodging house, for instance, would be a business A 

covenant not to pennit the carrying on of any ‘trade’ or business 
held to be broken by allowing the premises to be used as an out patient s 
branch of a hospital, Bramwcll v Lacy, 10 Ch.D 591 In interpreting a 
restrictive covenant it was held that a Boy’s School constituted busii^^ 
Kemp V Sober, 20 L.J Ch 602 These rulings however scarcely 
Income tax Law which is concerned only with such ‘business’ as yields 
profits It has been held that a Council of Law Reporting, for instaime. 
earned on if not ‘trade certainly ‘business’, 58 L J Q B 90 On the other 
hand there may be a sequence of acts from which profit is anticipate 
without a business’ being constituted. Thus, where a Barrister occupy'tt’S 
a house and 79 acres of land as a pnvate residence, which he had ongmaHy 
taken for pleasure, used some of the land for breeding cattle and horses sna 
raising vegetables, fruits and flowers which he sold and he also occasionally 
bought and sold cattle and horses it was held on the evidence that he did no 
carry on ‘business', Re Wallts Ex parte Sully, 14 Q B D 950 ("Fh** 

decision, however, was given under the Bankruptcy Act) But there m^y 
be a business without any sequence of acts for ' if an isolated transaction, 
which if repeated would be a transaction in a business, is proved to have 
undertaken with the intent that it should be the part of several transactions 
in the carrying on of a business then it is a first transaction in an existing 
business”, Re Gtffin, 60 L,JQB 235 (This again was under the 
Tuptcy Act.) In In Re Kaladan Suratee Basar, 58 I C 914, 1 IT C 50 ^ 
ncj- under the Excess Profits Duty Act, the Rangoon Chief Court held tha 
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where a registered limited compan> owned house propert> consisting of 
stalls -md tensanents let out for rents and distnbutcd the rents collectea as 
dividends to its shareholders it was not carrying on a bus ncss (defined 
exactly as in the present definition) 

Though where m fact there is business eg systematic and organised 
purchases and sales or manufacture the question of motive or de ire to make 
profit is not relevant and the business is liable to tax if m fact it makes a 
profit {^Commissioners of Inland Revenue v Incorporated Council of Law 
Repartixig STaxCaalOS ilgncitlJ’-traf Society v li^dsow 9TaxCas 

62), an important and often conclusive criterion in doubtful cases as to 
whether or not particular operations or transactions constitute a business is 
very often the motive to make a profit 

An important point to be remembered in distinguishmg business for 
income-tax purposes from business for other purposes e g under the 
Partnership or Bankruptcy Acts is that under the Income tax Act business 
does not include a profession a partnership is possible between two or more 
professional persons but such a partnership would not be treated as a 
business under the Income tax Act Business under tlie Indian Partner 
ship Act includes every trade occupation and profession 

According to the Madras High Court Comnnssioncr of Jneome tar v 
Bosotto SroA,l940 1T R. 41 thexvord business denotes something abstract 
and intangible apart from physical ad)uncts and also apart from goodwill 
reputation and connections 

Trade— Trade m its largest sense is the business of selling with a 
View to profit goods which the trader has either manufactured or himself 
purchased—Per Lord Davey in Grainger v Gough (1896) AC 345 3 
Tax Cases 462, 

Buying in itself does not constitute a trade Unless Uie selling a!«o 
is taken into account there ire no profits—5ce per Lord Watson tlnd 

I do not think there is auy pnnaple of law* which lays down what 
carrying on trade is There arc a multitude of things which together 
make up Uic carrying on of a trade but I know of no one distinguislung 
uiadent which makes a practice a carrying on of trade and another 
practice not a carrying on a trade If I may use the expression it is 
a compound fact nude up of a \anct% of incidents —Per jessek M R. 
m Enclisen v Last 4 Tax Ca^cs 422 8 Q B D 414 

When a person habitually doe> and ointracts to do a thing capable 
of producing profit and for the purpose of prodtiemg profit he cames 
on a trade or business —Per Cotton LJ quoted with approval by 
Esher MIV in IVrrlf V CrfqiihOBn ZTax Cases ■W2 7S3 

It IS not possible to lay down definite lines to mark out what is a 
business or trade or adicnturc and to ddine the disimctive cJiaractcns- 
lics of each nor is it necessary or wi<c to do so The facts m each 
case may be very different and it rs llic facts thit establish the luture 
of the enterprise embarked upon —Per the M R Pollock M R- m 
Martin v Lo'iry 5 ATC U 11 Tax Ca'es 297 
Taking into account the ordinary occupition of the ajpeiUnt ihc 
«ubj«l matter of his purdiase and sale the method adopted for 
posal the ijumber of oj«:raUons and the period oceup td liicrc i' 
oidoice to support the findu^s of the Conimisyoncrs tfat th* apP” 
lint earned on a trade —Per Athn l-J, ibid. 
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A senci of retail purchi«ts followed by one bulk <ale or a single 
bulk purchase followed by i series of retail sales maj well constitute 
a trade — Per Sargant L J, tbtd 

It IS possible that, while each independent transaction may not bj itsdf 
constitute a trade, » c, other persons sharing in the profits w'lll not be liable 
to tax on the ground that the profits to tliun were casual, the transactions 
taken together may constitute a trade by the person common to all the tran¬ 
sactions Thus a person, who bought, liquidated and reconstructed a num¬ 
ber of companies, the persons working avith him and sharing the 
being different m each transaction, was held to carry on a trade, 
the other persons were not so held, Ptekford v Qiiirke, 44 TLR- ^ 
Tax Cases 251 (C A ) See Lmory v Field, 20 Tax Cases 679 and also 
otlier decisions set out under section 3 (capital receipts) and section 4 (3) 
(yii) (casual profits) 

In determining whether a case is one of trade or of investment, ^ the 
relevant facts have to be considered, eg, the nature of the assets bcJ? 
and sold, the circumstances of purchase and sale, the duration of ownersmp 
of the assets the vocation of the taxpayer, the number of transactions o 
purchase and sale, if the assessee is a company, its memorandum and 
etc In other words, the existence—or not—of business (or trade) ' 
pnmanly a question of fact The question of law that usually ^nscs 
therefore whether there is evidence for the finding of fact, 

Shanna.etc v Comtmisxoner of Inccme iax, Punjab, {1919) * 
Obviously no man can trade with himself and it Allows i 

several persons whose interest m a transaction arc identical cannot be no 
to ‘ trade” among themselves, eg, members of mutual societies, ^ 2 

pect of transactions among themselves, Dublin Corporation v 
Tax Cases 387 L R. Ir 20 Ex Div 497 The definition m section 2 (o-W 
of the Indian Act which seeks to tax mutual insurance associations and s 
tton 10 (6) which similarly seeks to tax profits on services rendered by trao , 
etc, associations arc exceptions to this general principle , 

“Commeree ’ is ‘traffic trade or merchandise m buying and selling o 
goods' (Stroud) 

"Manufacture’ —No mere philosophical or abstract principle 
answer to the word manufacture’ Something of a corporal and sub* 
stantial nature, something that can be made by man from the matters 
*.ubject to his art and skill or at the least some new mode of empIoymS 
practically his art and skill is required to satisfy the word, Vf Gibson 
V Brand, 4 M LG 199, 11 LJ CP 177 (Stroud) 

“To work up (matenal) mto forms suitable for use—(Murray* 
new English Dictionary) “The operation of reducing raw matensl* 
mto a form suitable for use by more or less complicated processes. 
(Annandale’s Concise English Dictioiiaiy) ' To make from raw mate 
nals by any means into a form suitable for use —(Chamber’s Twcn 
tieth Century Dictionary ) 

Manufacture can be easily distinguished from Trade and Commerce, 
but It IS difficult to distinguish infer se between the latter But the disttui^ 
tion IS of no consequence as the definitioa of busmens’ includes both and 
there is no provision in this Act with reference to which it i« necessary to 
distinguish between the two 

Continuity—While the words used in this definition are wide, under* 
lying each of them is the fundamental idea of the continuous exercise of en 
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activitj Taxable income must be profit earned by a process of production 
of income, Commissioner of Income-tax, JJengaJ v Sliazv IVdlace & Co 
63 MLJ 124, 5 ITC 211, 59 lA 206 (PC). Carrying on business 
can only exist where there is a succession of acts or a continuity of tran¬ 
sactions or acts the performance of a single act apart from special cir¬ 
cumstances IS not enough even though it may result m gams or profits, 
Commissioner of Income lax, Bombay v Cummbhoy Ebrahtm & Sons Ltd, 
(1933) ITR 341, 57 Bom 651 AIR 1933 Bom 422 6-tc however 
notes on ‘ Isolated transactions under section 4 (3) (mi) 

“Adventure or concern in the nature of trade, commerce or manu¬ 
facture ”—^These words are used to bring into the net transactions'of a 
somewhat doubtful nature The word 'adventure" connotes the idea of 
‘rislc’ however remote which almost every transaction made for profit 
bears The word concern’ implies a certain element of continuity and a 
certain degree of organisation though as wll be seen from the rulmga re¬ 
ferred to later, repetition of transactions is not always necesair^ The es¬ 
sential features m ihe nature of trade commerce or manufacture are (1) an 
element of profit—insolvmg buying and selling, (2) such profit ordinarily 
being the purpose of the transaction, and (3) a certain degree of continuity— 
actuS or possible but all these features need not exist together See 
notes under section 3 (disluiction between Capital and Income) and under 
section 4 (3) (tn) (casual receipts not arising from a business) Mere m 
vestments in secunties or shares, even if regularly made do not constitute 
business, Forbes v Caiumtsstoncr of Income tax, B and C9,6 I T C 208 
The cases which have been before the Courts—and there have been 
many—fall broadly info four categories — 

(1) Single transactions—See Martin v Lewry, 11 Tax Cases 297 
(HL.) and other cases under section 4 (3) (mi) 

(2) Quiescent ownership—/iifond ReueHue V South Behar Ranky, i2 
Tax Cases 657 and other cases referred to below 

(3) Winding up or realising assets mcludmg ca^e^ of executors and 
liquidators—See cases referred to below 

(4) Mutual concerns—Nyec notes under section 3 It cannot be too 
often repeated that there is no dear formula as to what constitute^ trade’ 
or 'commerce' etc and it is a question of fact in every case whether the 
activities constitute a business' 

“In the nature of Trade, etc."—In Leverpool and London and Globe 
Insurance Company v Bennet, (1913) AC 610, 6 Tax Cases 327 it was 
held that the words ‘ in the nature of trade” used in the definition qualified 
only 'concern' and not adventure’ therefore the entire business of an 
Insurance Company was its ‘adventure', though a part of its business was 
that of making investments as an ancillary to its mam business This 
question arose with reference to the question whether the company should 
be taxed in the United Kingdom on the whole of its profits wherever arising 
■whether remitted to the United Kingdom or not 

Destination of profits—Not relevant—Whether an adventure or con¬ 
cern is a business or not is not afifected by how its profits are ultimatdy 
disposed of, Trustees of Psalms and Hymns v Whttcwell, 3 Tax Cases /, 
Rehgious Tract and Book Society \ Forbes, 3 Tax Cases 415 Grooe v 
y AI C , 4 Tax Cases 613, Mersey Docks v /.Mfor, 2 Tax Cases w , S 
App Cas 891, Genenwrs of ihe Rotwida Hospital v Coman, (1921) I A. 

C 1,7 Tax Cases 517. 
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Advances —In course of business.—A company m the course of a 
wool broking business, granted temporary advances on the security of second 
mortgages, or on wool and produce The advances fluctuated in amount as 
the pri^uce was realised Held, Uiat tlie interest from the advances was 
profits of a trade and not interest from investments even though some of 
them w ere secured bj real property 

Per the Lord President — 'The sort of trade in whicli Uicy are ^ 
gaged IS partly the trade of a broker, and partly the trade of a banker 
not at all of the nature of investments of money On the contrary, 
the advances are of the most irregular and fluctuating description 
^this IS proper trading and nothing else and not investment of iMiiey 
upon securities {Scatitsh AJortgage Company v 2 Tax Casa 

165 and Smiles v Nort/ier« Investment Co»i/£i»y, 2 Tax Cases i''» 
distinguished) , Smiles \ j'fustralasian Mortgage and Agency Com¬ 
pany, Limited 2 Tax Cases 367 

House Property—Profits from.—A company invested its capital m 
house property and kept an office and a staff of collectors for the coUectioa 
of rents and for letting out ilie property Held, that it was not carryio? 
on business The ratio decidendi wras that though it was an assocotioa 
for acquiring gam its method was passive by owning property 
active by carrying on business In re Kalaaon Suratce Bazaar Co, * 
ITC SO, a case under the Excess Profits Duty Act section 2, of wmeo 
defined business' m exactly the same way as the present Income-tax A** 
But see v Anderson, SO L J Ch. 43 Under the Income-tax Act 

the profits m question would be taxable as income from ‘property’ 
notes under section 9 

Moneylender taking over properties—In RM P 
Volliappan Chettujr v Commissioner of Income tax, Madras, 1W5 I ^ 

49, It was held that income abroad from properties and rubber 
taken over m the course of foreign money lending business is income fw® 
business This decision given with reference to Excess Profits Tax appli” 
to income-tax also See also A S P L V R /foniasomt Chettiaf v Com 
missioner of Income tax, itfodroj, 1933 ITR 389 57 Mad 22 (income 
from house property abroad) , Ponnuswami Pdlai v DitS} (income from tea 
estate abroad) 3 ITC 378,5’ NASA Annamalai Chctliar y 
1944 ITR, 254 (this did not overrule 1933 ITR 389 but merely deadco 
tliat, after 1939, income from foreign house property is to be computer 
with reference to section 9 even if the income is from a business) 
Inventor—Director—Company promoter—Whether carrying 
business —An assessee had for many years been an inventor and had been 
granted nearly four hundred patents Of these he had only sold one, an 
that was twenty five years before the period of assessment m question R 
was managing director of a company which worked some of his patents an 
paid him a fixed salary and commission dependent on results, and he 
also managing director of, and pnnapal shareholder m, another company 
of whicli he was the promoter and wbi^ paid him royalties on non exclusiv 
hcences in respect of some of his patents granted by him to the com^X* 
He was also a director of several other manufacturing companies ^ 
tliat he was not carrjing on a trade or business (a case under the Exces 
Profits Dut) Act) 

Per RoTcJatl, J — .The (assessee) is managing director of * 

company that is not, nor is being a shareholder, carrying on a busmes 



BUSINESS 


26S 


S 2 (4H 

He Is also an owner of royalties That again is not carrying on 
business. But those are the whole sources of his income It is true 
that he is adding to his royalties, and he is performing his duties of 
managing director of the company and it may be very advantageous 
that he has those positions—ttat he has that particular form of pro¬ 
per^ and IS creating more but I do not think tlvO'e matter can be 
added together and that it can be said, in what I cannot help desenbing 
as a loose way, "Look at the general position” I think the (assessee’s) 
position must be dissected and what his income is really derived 
from must be ascertained In m> judgment it is derived from 
those three distinct sources, and he is not, m respect of each or all of 
them put together, denving this royalty income from a business 

It IS said if a person habitually invents, or habitually paints 
pictures or habitually writes books, with a view to gam from the 
patents when he has taken them out, the books which he has written 
and the pictures which he has paint^, that is carrying on a business, 
and I feel a little difficulty about it Very possibly if a person 
habitually paints a number of pictures year after year and sells them, 
it would be said that he was carrying on a busmess He might be a 
professional man, but that is another matter If he was wnting books 
habituaUy year after year and cariyiag on a busmess I suppose be 
would be assessable under Schedule T> lo respect of it If he was 
inventing patentable devices year after year and selling them and 
gaining an income, it would be difficult perhaps to say that he was not 
carrying on a business—I do not know whether (hat could be said—* 
and if he kept on developmg land and selling year after year he would 
be carrying on a business On the other hand (Counsel for assessce) 
asks, ' Supposing he has land and keeps on building on it and never 
sells It at all but has rent from the houses that hi. builds, is he cariying 
on a business^' One cannot help feeling that the answer to that 
question must be 'No,” because he is merely investing his money in 
new property and keeping it, he is not dealing with it m any way 

Now the (asse%see) does not sell his patents. He sold one twenty- 
five years ago, but it is quite clear that that is not the way m which he 
deals with the produce of his inventive ability He simply keeps on 
inventing things and keeping the patent in his own hands, making what 
he can out of it by granting hcences, just as a man builds a house and 
makes something out of it by letting it Of course a painter cannot, 
as things are, do othenvise than sell his picture An author is more 
like an inventor, because he can grant hcences under royalties 
unless It can be shown that the property called mto existence by the 
invention, or by the painting is sold so as lo obtain a money return 
against it, no evidence is produced that the inventor or the artist is 
carrying on a business If the artist or the inventor selU the product 
of hiS ability, in many cases inquiry would have to be made whether 
he does so habitually as to brmg bun withm the categon of persons 
who carry on a business, but if he docs not sell at all I do not think 
there is any evidence m support of the contention that he carries on 
a business 

It IS said, for the Crown, that by granting these licences ih« 
(asscssee) is putting his patent on the market So he is but so is the 
roan who builds a house and lets it. It seems lo me that carry uig on 
a business involves, in a case hke this, the disposal or the article which 

I-J4 
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IS produced as opposed to nJainmg it as a saluiblc thing m itself 
which can be treated as an mvestraent, just as. anything bought wth 
the money obtained for it if it had been sold could be treated as ^ 
investment On those grounds I think that the (assessee) cannot be 
regarded as carrying on a bu mess 

1 think it better not to say anything upon the question whether it A 
had held he \vas carrying on a business, I should have held that his 
business was a profession Inland Revenue Comnttssioitcrs v 

Songster, (1920) 1 KB 587. 12 Tax Cases 208 
When a business commences—^Tlie question when a trade com 
mences is one of fact to be settled with reference to all the relevant 
evidence Neither the date of r^islration of a company nor the^date of 
a vending agreement is conclusive Todd v Jones 15 Tax Cas 396 A 
coal company formed m 1906 started sinking pit shafts soon but there uas 
little or no output of coal till 1912 Tlie question aroae with reference to 
Excess Profits Duty whether in 1914 the bu-tiucss had existed for 
than three years, and the answer was given m the affirmative, Caiinop Coal 
Co V CommunOHerj 0/ Inland Revenue, 12 Tax Cas 31 A compan) 
was registered in June, 1913 but no phnt or machinery was set up tiil 
October when production also began Held that the business did not start 
before October Bmutugltom and Dislnct Cattle Byprodtiets v Comnns-’ 
sxoners of Inland Rc^enuc, 12 Tax Cas 92 

A company was formed in 1912 to take over an existing business The 
company was unsuccessful and during 1913/1914 it got no new order, 
but merely completed the pending orders of the old business In 1914, 
the Govermnent took over the works of the company In 1918, after the 
war, the company tried again to get contracts and failed There was a 
new arrangement for finance m 1920 and new contracts were obtainei 
The Specif Commissioners held that there was no business between 1914 
and 19^ and that a new business began m 1920 The Courts held on the 
other hand that the business had continued all along and that m 1920 there 
was only an extension of the company's activities Ktrk and Randal v 
Dunn, 8 Tax Cas 663 See also cases referred to under sections 25 and 26 
m connection with Discontinuance and 'Succession' where the question of¬ 
ten arises whether a new business is set up or not 


Business-One or many—Fact —Whether a business is one or many 
IS a question of fact, Birt, Potter and Hughes v Coinniisisioners of Inland 
Revenue, 6 A T C 237 12 Tax Cases 976 Indian Industrials, Ltd 

V Commissioner of Income tax, Madras 1935 ITR 11 58 Mad 433, 
8 ITC 128 On this may depend important issues eg the right of 
carry forward of losses under section 24 (2) whether particular profits 
arise from business or otherwise (very important when profits arise froto 
isolated transactions of a speculative nature or from mere appreciation of 
capital) questions of succession and discontinuance all of which are 
questions of fact There is nothing (in the taxation acts) to prevent a 
person carrying on more than one business or exercising more than one 
profession ^ourwter Railvay Carnage Co v Commissioners of Inland 
Revenue, (1^5) AC 469, 12 Tax (Sses 720 Commistsioners of Inlond 
Revenue V Maxse {Magasine Editor and Ozt.Her) 12 Tax Cas 41 , Ditto v 
Ransom (growing herbs and manufactanng chemicals) 12 Tax Cas 2l, 
Egyptian Hotels v Jlfic/tc/1, 6 Tax Cas 452 See also the cases referrc(d to 
under 'Mixed Occupations’ under s»1ioq 2 (1) Agncultural income, 
supra. As to the multiplicity of business being a question of fact, see 
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Gloucest>.r Railway Carnage Co v Cominisstoncrs of Inland Revenue, 
(1925) AC 469, 12 Tax C^es 720, Spiers &• Son, Ltd v Ogden 17 Tax 
Cases 117 Whetlier particular operations constitute a mere extension of 
an existing business or create a new and separate business is a question of 
fact Where a cinema company bought other cinemas and «old some of 
them, keeping separate accounts for each, it uas held that tliere was more 
than one business H and G Kinemas, I “d v Cock, 12 ATC 300 18 
Tax Cases 116 

In Farrell v Sunderland Steamship Company 4 Tax Cases 605 it 
was held that the business of a whole ship whicli the company owned was a 
separate trade from that of another ship in which the company owned only 
a share. As already stated, however, such questions are pnmanly ques- 
tions of fact See also St Aubyn Estates \ Stnek, 12 AT C 31 17 Tax 
Cases 412 

The question whether particular transactions constitute a business or not 
being one of fact, the Courts will not interfere with the findings of fact by 
the Income tax authorities or the Appellate Tribunal so long as there is 
evidence for the findings In re /f Mody 1940 ITR 1/9 (Bom) 
Seth Mathra Prasad v Conuntssioner of hteome tax Punjab, 1941 ITR 
244 There is little doubt however that questions of law will anse as to 
whether the proof of certain facts is sufficient to indicate the existence of 
a business 5'ri Hardeo Bengal Salt Co v ComtiitfsWKCr of Income ax 
S and 0. 1942 IT R. U 

Business*—Question of fact—As to the extent to which the exist¬ 
ence of a business’ is a question of fact and how ihe Income tax Officers 
should give their findings, see per Justice Rowlatt in Mcllor > Commis- 
Stoners of Inland Revenue, 3 A T C ^9 quoted below 

The question is whether the profits made b> the financial operation 
m regard to these two mills and the stock was a profit of liis stock 
broker s business Now. it does not appear that he is found to be a 
stock-dealer That is the first difficulty In pangraph 2 it is stated 
that he bought shares somebmes not knowing whether he would sell 
them again and not having an immediate purchaser for them, and 
that he sometimes resold them if he found a purchaser, and he kept 
them if he did not and so on It does not state whether he was 
doing that as a stock dealer or whether he was doing iliat as any 
person with a fancj for j^aying with investments might do It docs 
not appear that he sold them as a stock broker to his clients or that 
he sold them in any market where he operated as a stock dealer It 
IS quite vague It is only thrown in as a sort of argument it is thrown 
m argumentatively, aud I do not find that there is any finding m this 
ca^e that he really was a stock-dealer That question is not faced. 

“Then, further, I do not think there is any finding that these profits 
or gams were Uie profits or gams of the business assessed which is 
called stock broking One of the contentions set out is that the busi¬ 
ness ought to be dissected and these profits ought to be sejianited from 
tlie sto^ broker’s business That is certainly an argument How is 
it dealt with^ There are really only three findings in the cast One 
IS that it IS not an isolated IransacticHi the second is that it is not an 
investment and, third, that it done for the purpose of gatiu 
“Now Uie Attorney General says that reading that with ihe form 
of the assessment and the cootmboas, the result is that the Com- 
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missioners have found that the profits tv ere those of a stock brokiaj 
business But I do not think so It seems to me that the tribunal 
In 1 H the very fact m dispute, they 

must find that it is part of the stock broker’s business 

o 1 ,^'^ Sentleman had dealt in furniture or in pigs or in horses 

outside his business, all these questions would have been answered m 

mrt iS'^ib' ?‘Ti,""i' would have been that it is not 

part of the stockbrokers business and ought to be dissected That 
ari^ment is stated hero The Coiiunisstouis find that it is no“ 
They aboln^that . would be also true in the other case 

to,7 tLv =1 B a '.1'*“"' potpoto of gam That is aim 

St 1 11 ,*^'’ investment That is also true 

Hut that IS all that is found in this case 

vvhefowXV^ I “ *’"'0' dangerous indeed to allow tribunals, 

M to faee7h Commissioners or juries or anybody else, 

conc usf™ noon '7“’ '’r' *“ “ P'«°” '““o ^ 

oiesuon ,„h‘^ii, of argument which throw light upon the 

sav tS toev 7.7 '"'T *' f““"d for one «de, to 

Syonkltol, T" =" Ae things to which 

th?; Sd^do so or„Ot 

or io'f'l? I™? ^7"" *“ Commissioners to .ay whether 

bLmeL ^ *e stock broloiig 

a oS'oS7tm7 a ‘i’' *>“4'"0SS of the company is apparently 

authonues and 'he matter is one which « for the revenue 

and the revenue authorities alone”—Per Robmson CL la 

CoiiimirSi, 10 ®m' ^ J ^ Ciime v InW /?»cii« 

couiwiiroou^r, 12 Tax Cases 245 (CA 1 fl92n 2 Tt It 152 and 

^e iseindll' y ‘ ^ l^i® '“!■ '"‘o* followed ni the 

atme^se and are referred to under sections 66 and 4 (3) (™), i»/r« 

bns.„1"s“ ™e'stX?;°7°l >>■= ourryms on of a 

Wl“oy 10 Trcase^l^^" ^“7 I" ^ «“ BMU Dir 

m August! 1920 and in ord^to seTt bu^S”*' 

';rnl;iorrrLt'h''T&n^^^^^ 

but the Recorder of Belfast SSledTT assessment 

were capital received m Vh- ‘ ‘ ground that the receipts 

5th ApS I 9 S The “P For the >ear ending 

company appealed and the%eci?C€^” assessed to income tax The 
as they felt bound hv ih,. ^ '-.^missioners cancelled the assessment 

of the Court of Appeal li Ihe K ^ r?" (approving the decisions 
that ihe case should be sent hack to toeLS.n'*'”' '4"',''™ 

V Old Uurlniiilfr Dir„i;,?j („ hjnldj^ErS'SeflS 
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Consulting Engineer—Fee*—When treated as income from busi¬ 
ness — A skilled engineer acted both as consulting engineer and as an inven¬ 
tor As a consulting engineer he advised his clients to instal new machinery 
the orders for which were placed throi^h him In supplying his clients 
with the machinery he charged them an inclusive price which covered 
three items, viz, (1) a merr^nt s profit to himself for getting the machi¬ 
nery, (2) an engineer’s fee for his advice, and (3) he also arranged that 
machinery imder his patents was to some extent provided He claimed 
that deductions should be made on account of item (2) in assessing him to 
Excess Profits Duty on the ground that thqr were not profits from business 
Held by the Court of Appeal that the assessee was not carrying on a pro¬ 
fession but nas carrying on a merchants business m which he incidentally 
brought his professional skill to bear Commisstoners of Inland Revenue v 
Marx. 4 A T C 467 

See also the Excess Profits Duty cases referred to under section 10 
as to the distinction between ‘Business’ and ‘Profession’ 


Executors—Carrying on business—Whether taxable — Executors 
may not trade as a general rule but they may do certain things 

which are, from other points of view, trading without offending against 
the prohibition that they may not trade, that is to say, they may trade to the 
extent of winding up the business they find left to them by the testator'' 
Per Rowlatt, J, The Executors of E A Cohan v Commusioners of Inland 
Revenue, 12 Tax Cases 602, 131 1-.T 377 But it was held by the Court of 
Appeal on the particular facts of tbe case (hat there was no trade Per the 
M of R —Tt seems to me that tbe evidence shows that the executors only 
dealt with the business, only handled the business for the purpose of securing 
the proper advantage to the estate of the testator Of course tt 

is largely a question of degree as to whether or not a business is being ear¬ 
ned on by the executors for their own purposes or not ’ (ibid ) 

This does not, however, mean that, if all that is done is merely to wind 
up in the best manner, there is no trade, (bat question has to be determined 
on the facts of each case Three partners who traded m land promoted a 
company which built houses on land owned by the partnership, sold the 
houses and paid the partnership for the land Two of the partners died, and 
their executors thought that in respect of certain land on which the company 
had already laid sewers and roads, the best method pf realising the assets was 
to let the company construct the bouses There was no provision in the 
will permitting die executors to trade, and it was held on the facts that the 
executors did not trade, Executors of Marshall and Hood, Rogers v /tf/y, 
^ Tax Cas 256,(1936) 1 A11EJL851 On the other hand where a syndi¬ 
cate ot four individuals dealt m land and one of them died and the exe¬ 
cutor allowed the transactions to contmue, the Commissioners held on the 
evidence and particularly the frequency of the transactions that there was a 
trade and the Court declined to interfere, Nez(,barns Syndicate v Hay, 17 
A.TC 308 (KB) 


An individual sold his business to a private company on terms inter aha, 
that (1) all orders remaming unexecuted on the dale of sale shall be execut¬ 
ed by the company as agent for the vendor who would receive three fourths 
of the gross profits or commissions, and (2) the company shall collect ot 
behalf of the vendor all the book or other debts m connection with me 
business reserved by the agreement for the vendor and excluded from m 
•tale The individual died sometime after and it was held that what me e 
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cutor recavcd from tlJc conipau) was income froni t uch busmt-as itt op by 
tlie deceased through the company and not instalment^ of cipiial Soitthcvt 
\ Cohens txicu'ors 23 Tax La'-i.s ^66 (CiV.) 

Liquidators—A liquidator is not like •» trustee in bankruptcy he is 
eadeni /"crsona fKi« dcfuiiclo Tlieieforc, even if he does not trade, if he 
receives monies rcpri^cnting pntfits before hqtiidation started such profits 
can ()C taxed m bis hand'; C omHiirsionrr^ of Jnland lin enue v Ohan 
DisUllcry {in liquidation) ISlaxCas 33 1933 S C 4-1 Commissioners of 
Inland /^fUt.»ine v Dai/iioiite Tahokcr DistiUcnt.s 15 Tax tas 163, I9o0 
SC 878 

A trustee liquidating in insolvent firm of pinners continued to supply 
steam power at i probt to certiiii lessees and others It was contended that 
as he did not carrv on in> other part of the fiim s business and that as the 
supply of power was being made in order to assist the renhsation of the isscts 
to the best advantage the profits were not from trade hut an accidental result 
from the liquidation of a previous loss /AW that the supply of iwwer «is 
a trade mil that the profits therefrom were taxable ^^Ininluqtr v Moofir 
(1900) 2 Q B 363 4 Tax Cas 199 

A companj (with a snnll—share eapital—f2 500) aciuirtd certain 
vnluihlc rights for a small sum (/2500) and its members arranged 
all thcir shares at £20 per £l share An advance of £13 ^00 was received wt 
the transaction fell through A suit fotlowed aiul was compromised on die 
fooling tliat the company was to go into liquidation that a part of the 
onginallj arranged to be «old vvas to be given to the purchasers for £200uJ 
and tint the £13 500 was to be taken as an advance on this account The 
balance of £6a00 was also paid and the question arose whether thw 
£20000 vvas taxable m the hands of the liquidator It was held lliat ihctfr 
was no evidence to justify a finding that (he hquiditor cirned on a 
He merely realised the assets paid off the liabilities and the balance to the 
shareholders ITie fact tliat the company had power to sell a part of the 
undertaking was in itself of no significance since such a power was 
for as a matter of routine m almost every compan/s memorandum The 
fact that tlic transaction would liavc been a trailing one i f made by the com 
pany did not necessanlv convert it into one m the hands of the liquidator 
ITi/wn Bos (Forcig'rt Rights) in Liquidation v i?riCf 20 Tax Cas. 7o6 {C* 
A.) 156 LT 24 (1936) 3 AIIE.R. 728 


Where a film company on liquidation sold its rights m current films to 
certain other companies (from which it bad originally bought its assets) 
and Oie latter companies exploited the rights and paid a substantial share 
(fiO to 90 per cent ) of the takings reserving the balance for themselves i“ 
return for their ‘services it was held that the liquidator earned on a trade 
Saker Ltqtiidflfor of Ftrsi NoiionaJ Piclurts Ltd v Cool, 16 /LTC 248 
(K B B ) Pnma facie the sale by a liquidator of the whole undertaking 
of 1 company would result in a capital asset but if the liquidation and th^ 
sale by the liquidator are parts of an onginal scheme of profit making the 
receipt would be income It is all a matter of evidence in each ease Rho 
dcsia Metals, Ltd v CommissKmer of Taxes IWl ITR fSupp) 45 
(PC) ' ‘ 


Winding up of partnership—Where a partnersh p had been dissolved 
and arrangements were made merely to receive goods already contracted for 
(paying tl e cost and other expenses) and deliver goods already sold (re¬ 
ceiving the price) it was held by Rowlatt J that there was no trade. Buy- 
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ing and sdling are an e^entiai element ol trade and once this has been 
done, ail that remains is the mechanical operation of working out the books 
so to speak. This \aew however was rejected by the Court of Appeal who- 
considered the case scarcely different from one in which, instead of dis 
solving the partnership the partners,, because of slack trade decided not 
to enter into further comimuncnts till conditions unproved HtUerns and 
Fonder v Murray, 17 Tax Ca<es 77 48 TL.R. 213 

Outstanding on close o£ business—See Soulheru \ Cohen's 
23 Tax Cases S66 (C A ), referred to above, and also Bennett v Ogston^ 
15 Tax Cases 374 referred to under section 12. In Parker v 1W2 

ITR. (Supp) 62 It was held, toJlowing Southern v Cohens Executors,. 
that where an individual dealing m the hire purchase of musical instru¬ 
ments formed a company to take over his business, and that company 
agreed to collect the outstandings m respect of past transactions and make 
them over to hun the individual set up a new business as from the transfer 
of the busmess to the company A hire purdiase agreement is not hke an 
ordmary contract of sale and the several <ums of nioac} became due m 
respect of the old hire purchase agreements ool) after the sale of the 
business to the compan) The as essee retained in his own bands after the 
sale to the compan> a right to receive and to have collected for bun sums 
which might or might not become due under the old contracts This is the 
distinction between such a case and an out and-out closing of a business 
or profession 

Beneficiaries under a will fonnmg a company—A company was 
formed for admimstenog property m which a number of beneficiaries under 
a will were interested Each beoeficiaQ assigned his interest in the estate 
to the company receiving ^ares in exchange A gCKXi part of the estate 
was uader lease to collienes and this was the principal income of the 
company The companv claimed that it was only an executor or trustee 
for the beneficiaries under the will and was not doing business but was ui 
effect a landowner The Special Commissioners and the High Court 
accepted this claim, but the Qiurt of Appeal unanimousl} rejected it. 

The company has become the absolute legal and beneficial owner 
of the estates and no relation of trustee and ccrtui que trust easts 
between it and the beneficiaries They are relegated to the ordinary 
position and rights of shareholders and there is no tiine4unit 

whatever to the activities of the companj,' Comntisstoners of Inland 
Revenue V fk'crtfeipfi £slotcr, 3 A-TO 17,12 Tax Cases 657 (1924) 

1 K.B 390, per Sargant, LJ 

Rojralties, annuities or dividends—Receiving and Distributing 
—Ctwmmjn&nrri oj Inlond Rcvowie u ifanne Strom Tnrbwte Co 
(1920) 1 K.B 193, 12 Tax Cases 174, it was held bv the High Court that 
a company domg nothing else than merely receiving roj-ahies which were 
in effect payments by instalments of the price of the propertj sold and 
distnbutmg dividends to sliareholders out of such rojalties was not domg 
busmess ’ In this ca^e die ccxnpanv which had acquired patents sold them 
to another company m return for cash, some shares and a rojalty Soon 
thereafter the first company went into vdunury liquidation, but this was 
stajed and the companj wait on roerdj receivmg roja!tie« But for all 
practical purposes this decision was overruled m Korean Syndicate case,. 
(1921) 3KB 25S, 12 Tax Cases 181, in which a companj, one of whose 
purposes inter aha was to acquire and woik- concc'Sions, acquirof a mining 
concession and without working the mine itself leased it to another com- 
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cutor rtcei\cd froni ihe compan_y w-as income from a new business set up 
Uie deceased through the company and not lustahncnls of capital Southern 
V Cohens cxtcu'Ofs, 2d Tax Casts a/56 (CA) 

Liquidators—A liquidator is not hVt a trustee iii bankruptcy, he is 
cad^m piTsona c«ni diiuncto Thertforc, evtn if he dots not trade, if be 
receives tnonits rcprtSLnling profits btfon, liquidation started, sudi profits 
can be taxed in hts iiaiuls COitmiissioners of Uila^ui Jtmeniu v Oto'* 
Desldhry {iH liquidotmt') 14 fax Cas Jd lOJdSC 44 Comnnss^oners of 
Itilaiui KciLiiue \ Dculuainc TahoLtr DisItUcrits 15 fax Cas 163, 19 j0 
SC 8"8 

A trustee liquidating in insoKuU finn of pinntrs continued to sujiply 
steam ixiwer at i protu to certain lessees and others It was contended tfat 
as he did not earn on anv other part of the firms business i»d that as the 
supply of power wis beiiip, made in order to ism t the rtihsalton of the assets 
to the be t adnntage the profits were not from (rale but iti accidental result 
from the liquidation of i previous lo>^ f/iW that the 'Upplj of jxiwerv'vs 
a trade and that the prohts therefrom were taxable, trmiogi \ Moortr 
(1900) 2 Q r 303 4 Tax Cas 19^ 


A eompany (with a ennll—share capital—£2''fX)> acquired certain 
valuable nglits for a small 'uin {12 V)0) vml its nionbers arringed to ^ 
all their shares at £20 per £I »harc Anadwiiccof fH^OOwasrictivcdbul 
Uic transaction fell through A suit OHowed and wa- coinpronused on^c 
footing that the company w as to go mlo liquidation that a i>art of the 
ongmall) arranged to be sold was to be to iK purchasers for ^20000 
and that the £13 500 was to be taken as an advance on this account The 
balance of £6 500 was also paid and the qucsiioti arose whether this 
£^000 was taxable in the hands of the liquidator It was held that ihete 
was no evidence to justifv a finding that the liqunlalor earned on a trad*- 
Ht merely realised the a«5ct< paid off the liabi]itic> and the Ualance to ih® 
shareholders The fact tleat the company had power to sell a part of 
ondertalang was in itself of m significance since sucli a power was prov^ed 
for as a matter of routine in almost every company s memorandum The 
fact that the transaction waiuld have a traduigonc if made by the com 
pane did not neccssanlv convert it into one in tlie liands of the li(]Uidal(^» 
WxUon Box (Foreign Rights) tn Liquufatron v Bnee 20 Tax Cas. 736 
A.) 156 LT 24 (1936) 3 A11CK 728 


Where a film company on liquidation sold Us nghls in current films to 
certain other companies (from which it had originally bought Us assets) 
and the latter companies exploited tlie nghts and paid a substantial share 
(80 to 90 per cent ) of the taJangs reserving the balance for lhcm=elvcs 
return for their scmces, it was bdd tliat the liquidator earned on a trade 

Baker Liquidator of FtrsS Natiowl ButurLS Lid v Cook, 16iATC24S 

(KBD) Pnina faciL the sale by a liquidator of the whole undertaking 
of a company would result m a capita asset but if the IiquidaUon and the 
sale by the liquidator are parts of an ongiual scheme of profit making the 
receipt would be mcome It is all a matter of evidence in each case Rha 
d^^ia^Ietah Ltd v Comuiiijioncr of Taxes 1941 ITR. (Supp) 45 


Winding up of partnership—Wherea partnership had been dissolved 
and arrangements were made merely to receive goods already contracted for 
(paying the cost and other expenses) and deliver goods already sold (re¬ 
ceiving the price) it was held by Rowlatt J that there was no trade Buy- 
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mg and selling -ire an essential element of trade and once this has been 
done, all tliat remains is the mechanical operation of working out the books 
so to speak This view however was rejected b> the Court of Appeal who 
considered the case scarcely different from one in which instead of dis 
solving the partnership the partners, because of slack trade decided not 
to enter into further coinnutmoits till conditions improved Hillcrns and 
Pov.hr V Murray. 17 Tax Cases 77 48 TLR. 213 

Outstanding on close of business—See Southern v Cohens 
23 Tax Cases (CA-), referred to above, and also Bennett v Ogsion, 
IS Tax Cases 374, referred to under section 12 In Parker \ Batty, 1942 
ITR (Supp ) 62, it was held following Southern v Cohens Executors, 
that where an induidual dealing m the hire purchase of musical instni 
ments formed a company to take over hjs business, and that company 
agreed to collect the outstandings in respect of past transactions and make 
them o\er to him the mdividual set up a new business as from the transfer 
of the business to the company A ^re purchase agreement is not like an 
ordinary contract of sale, and the several sums of monej became due in 
respect of the old hire purchase agreements onl> after the sale of the 
business to the company The assesses retained m his own hands after the 
sale to the company a right to receive and to have collected for him sums 
which might or might not become due under the old contracts This is the 
distinction between such a case and an out and*out closing of a business 
or profession 

Beneficiaries under a will forming a company—A company ivas 
formed for admioistenng property m wluch a number of beiteficianes under 
a will were interested Each beneficiary assigned his interest m the estate 
to the company receiving shares in exchange A good part of the estate 
was under lease to collieries, and this was the principal income of the 
company The company claimed that it wa« only an executor or trustee 
for the beneficianes under the will and was not doing business’ but was m 
effect a landowner The Speaal Commissioners and the High Court 
accepted this claim but the Court of Appeal unanimously reject^ it 

The company has become the absolute legal and beneficial owner 
of the estates and no relation of trustee and cestui que trust exists 
between it and the benefiaancs They are relegated to the ordinary 
position and rights of shareholders and there is no time-hmit 

whatever to the activities of the company ’ Comnnssioners of Inland 
Revenue v IRestleigh Estates, 3 A T C 17 12 Tax Cases 657, (1924) 
1KB 390, per Sargant, LI 

Royalties, annuities or dividends—Receiving and Distributing 
—Cvwmisssoners of fnlowd Revenue v iforwic Sffcm Turinne Co, 
(1920) 1 KB 193 f 12 Tax Cases 174, it was held by the High Court that 
a company doing nothing else than merely receiving royalties which were 
in effect paynnents by instalments of the price of the property sold and 
distributing dividends to shareholders out of such royalties was iiot doing 
busmess' In this C3«e the company which had acquired patents sold them 
to another company m return for cash some shares and a royalty Soon 
thereafter the first company went into voluntary hquidation, but this was 
stayed and the company went on merdy receiving royalties But for ah 
practical purpo<es this decision was overruled in Korean Syidicate 
(1^1) 3 KB 2a8 12 Tax Cases 181, in which a company, one of whose 
ournoscs niter aha was to acquire and work oincessione acquired a mining 
concession and without working the nunc itself leased it to another com- 
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pany receiving m rclum a percentage of profits is royalty it was held 
by the Court of Appeal that the first company earned on business’ vu^ 
turning these concessions to account The principle laid down by the 
Court of Appeal in the AorcoK care, (1921) 3KB 2o8,12Tax 

Cases 181 was approved by the House of Lords in South Bilwr RaiU'oy 
Company v Commus^oners of Inland Reieime, (1925) A C 476, 12 Tax 
Cases 657 

A company was fonned in 1893 to ictimrc and carry on i radii 
under a coiitnct with the Government of Iiul i In 1906 the compan) 
sold the whole undertaking lo the Covcnimtnl m return for an annual 
payment of £30 000 or i payment of i certain sum if and when 
Government determined the arrangement 

Per L C Cave — It true that Us principal and only 

function at the present moment is to receive and distribute the fruits 
of its undertaking but that is a part ind a niatenal part of the 
purpose for which it came into existence 
Per J ord i'uHiHer — To -i^certam the business of a I initcd liability 
company one must look first at its memorandum and see for "hat 
business that provides and whether its objects are still being pursued. 
The important thing is that the old business still continues of getting 
some retuni for cipital embarked m the line Business is no* 

confined to being busy m many Imsmesscs long intervals of inactivity 
occur 

Apart from advancing in its early stages money lo Government fot 
construction the company had always received profits from the 
ment which worked the line The comiony merely exchanged in 1906 it* 
fluctuating receipts depending on earnings of the line from year to year 
for a fix<S innuity So the change vva> not of much consequence 

The above ruling was followed by the Privy Council m the Pondichtrp 
Railway Company's cojc 5 ITC 362 58 I A. 239 AIK 1931 PC foi 
54 Mad G91 TTic Court of Session applied the 5 * 0111/1 Bihar ruling 
CommissiOncrA of Inland Rcztnuc v Edinburgh & Bathgate Railway Co 
12 Tax Cases 893 

Investment by a Shipping Company —A Shipping Company one of 
whose objects was to invest and deal with the moneys of the company not 
immediately required upon such secuntics etc had five ships on 

the date of outbreak of the War One of these ships was sold three sunk 
and one detained by the enemy The insurance money and the sale 
proceeds received on account of the ships were invested m fluid rcaiurcr* 
with a view to resumption of trading or winding up Held, that the com 
pany was carrying on a business Cotmnisjioncrj of Inland Revenue v 
Dale Steam Ship Company (Corporation Profits Tax Case) 12 Tax 
Cases 712 

Company receiving rents—A company was formed in 1899 d® 
objects being among other things to acquire and take over the assets a”" 
habilties of the p^opneto^^ of the Theatre Royal Birmingham The oia 
proprietors were a joint stock company who were landowners only and 
did not work the theatre but had merely received the rents The new 
company on the other hand acquired the Theatre Royal and other 
perties subject to an existing lease. Later on the theatre was rebtu» 
During the several years under appeal the whole of the real 
belonging to the company was let to five tenants under leases the period 




of which was m no case less than eighty nine years The income of the 
-company consisted of the rents i»iyable under the leases and of interest 
and dividends on investments The ownpany contended that it did not 
carry on a trade or 'business’ Held, that the company was carrying on 
-a trade or business within the pnnopJe laid down by the Court of Appeal 
in CoiJiHiwjioiters of Inland Revenue v Korean Svidicatc, Lid. n921'l 3 
KB 258, 12 “Tax Cases 181 

Per Roivlatt, J —^Non the question arises whether the company was 
carrying on busmess Undoubtedly it was, it was enjoying the turning 
to account of the property which it was formed, among other things, to 
turn to account, but the form in which its revenue came in was the. 
comfortable form of simply receiving rents 
What I should like to have known, of courae, was this If my way 
•of looking at the facts had not been questioned at all, would it then 
have been said that it is quite enough to make a company carry on 
business if it is simply receiving rents which it had arranged for m 
the course of turning to account the property it has to turn to account’ 
I very much wish that the Court of Appeal m the Korean Syndicate Case, 
(1921) 3KB 258, 12 Tax Case& 181, could have seen tlicir way to say 
that if they meant to say it I do not think I^rd Justice Younger meant 
to say It, nor has anybody said, as far as 1 can see, that the mere fact that 
It IS a company carrying on something, makes that something a business/ 
wbm it would not have been a business if a private person had been 
carrying it on. Nobody has gone the length of saying thab but it is 
obvious from what the Master of tJic Kolls said that ivhen >ou are 
consuienng whether a certain fiMm of enterprise is carrying on busmess 
or not, It is material to look and see whether it is a company that ts do> 
ing It In the present case I think the inclination of my mind on the 
whole is 111 favour of the Crown, because it seems to me that looking 
at what the company were incorporated to do, they applied ihemseKes 
to that and they were fairlj active m the earJj years m arranging their 
property, and during those)ears ih^ enjoyed it and there is nothing 
more for them to do, but the) have not gone out of thar busmess and 
beta! left merely with the rents to collect One can understand that a 
company might have had a hrge factory or something of tlie kind 
which ceased to manufacture, but here the) had property left in their 


hands and they contmued to draw rents and so on One might say 
m that case tlut they were not carrying on business, but as )Ou are 
to look at the fact that the) are a company, and as you arc to look at 
the objects with which they were incorporated, if you find that the onlv 
object was to deal with tins property, and they art only to deai wto 
that property, although it happens at the moment that all they have to 
do IS to receive the rents for the next 90 years unless thc> <el} the 
reversion, then I think it is more withm the spirit of the decision 
of the Court of Appeal to say that they are carrying on business even 
if I think tlut th^' were not The case is very near ihe line and of 
some ifficulty, but that is the best condusiou to which I can ci»ne, 
therefore I must give judgment for the Crown here, Commisston4rs of 
Jnlaiid Revenne v Birmmp/ioiii Theatre Kayal Estate Canifany, Lid, 

Sp^lativeluiUmg on land, tf otherwi^ it is of the nature of trade 
wiU not cease to be such, merdy because the trade is cmned m larg^y 
throueh a comoany dominated b) the assessce instead of entirdy ay me 
as‘e«svc lattr v It'ilktnson, 1044 KBD? 
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pany, receiving m return a percentage of profits as royalty, it was held 
by the Court of Appeal that the first company carried an 'business', 
turning these concessions to account. Tlic principle laid down by the 
Court of Appeal in the ^Lorcan Symftfole rare, (1921) 3KB 258,12 Tax 
Cases 181, was approved by the House of I.ords m 5 'oh//» Bifuir HaiUny 
Coinfany v Coinmisswucrs of Inland Rcieitue, (1925) A C. 476, 12 Tax 
Cases 657 

A company was foniicd in 1895 to acquire and carry on a railway 
under a contract with thi Government of India In 1906 the company 
sold tlic whole undertaking to the Government in rLtiim for an aiiniul 
payment of f30,000 or a payment of i certain sum if and when 
Government determined the arrangcmcnL 

Per Z. C Cave — 'It is true that Us pnncipal and only 

function at the present moment is to receive and distnbutc the {ru*U 
of Its undertaking, but that is a part and a matcnal part, of M 
purpose for which it came into existence" 

Per J ord Suumer —‘ To iscirmn the business of a hnuted liability 
company one must look first at its memorandum and see for "lut 
business that provides and vvheilier Us objects arc <til! bang pursued. 
The important thing ts (hat the old business sUlI continues of 
some return for cipital embarked m the line IJusmess t* "O* 

confined to being busy, m many businesses long intervals of macUv^ty 
occur ’’ 

Apart from advancing m us early stages money to Government fo^ 
construction, the company had always recaved profits from the 
ment which worked the lme« The company merely exchanged in 1906 «* 
fluctuating receipts, depending on tamings of the line from year to >«*■* 
for a fixrf annuity So, the change was not of much cons«iuaice. 

The above ruling was followed by the Privy Council in the Pondtchtrry 
Railztay Cornfan^s case, 5 IT C 362. 58 I A. 239. A I K. 1931 P C 16’ 

54 Mad 691 The Court of Session applied the South Btluir nihng 
Commwjioiifrji of Inland Revenue \ Edinburgh & Bathgate Raihvay Co > 
12 Tax Cases 895 

Investment by a Shipping Company —A Shipping Company one of 
whose objects was to invest and deal vvitb Uie moneys of the company not 
immediately required upon such sccuntics, etc ’’ had five ships on 

the date of outbreak of the War One of these ships was sold, three sunk 
and one detained by the enemy The insurance money and the sal« 
proceeds received on account of the ships were invested in fluid resources 
with a view to resumption of trading or winding up Held, that-the com 
pany was carrying on a business’ Conumssioners of Inland 
Dale Steam Sl»p Company (Corporation Profits Tax Case), 12 Tax 
Cases 712 

Company receiving rents—company was formed m 1899, 
objects being, among other things, to acquire and take over the assets 
liabilities of the proprietors of the Theatre Royal, Birmingham The 0 ‘U 
proprietors were a joint stock company, who were landowners only 
did not work the theatre but had merely received the rents The 
company, on the other hand, acquired the Theatre Royal and other pr®" 
perties subject to an existing lease Later on, the theatre was rebtun 
During the several years under appeal, the whole of the real esU^ 
belonging to the company was let to five tenants under leases, the penou 
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(‘^-A) “The Centra! Board of Revenue” means the Cen 
tral Board of Revenue constituted under the Central Board of 
Revenue Act, 1924, 

This clause was inserted by the Centra Board of Revenue Act (IV of 
1924) ^ 

Formerly the functions of the CeuUal Board of Revenue under this 
Act were performed by the Board of Inland Revenue 

Its important functions under the Act are as follows —Section 2 (6)— 
power to declare a foreign association to be a company section 2 (U) (6) 
—^power to define previous year in certain cases and to delegate such 
power, section S (4)—determining jurisdiction of appellate Assistant Com 
missioners section 5 (5)—permitting the Commissioner and the Inspecting 
Assistant Commissioner to function in speafied cases or classes of case;> 
as the Appellate Assistant Commissioner and Income tax Officer respectively, 
section S (6)—power to appoint Commissioners Assistant Commissioners 
and Income tax Officers for specified persons areas or classes of income, 
section 3 (S)—general control over Income lax administration section 
18 (6)—power to direct to whom tax deducted at source should be paid, 
proviso to section 50—condonation of delay in appbcation for certain re 
funds, section 58-B (5)'—appeal against refusal to recognise a provident 
fund chapter IX B power to recognise and withdraw approval of super¬ 
annuation funds and various incidental powers in regard to details of 
such funds section 59—power to make rules section 61—laying down 
qualifications etc for Income tax practitioners disposing of appeals against 
^ir dismissal and section 64 (3)—to determine the place of assessment 
when the Commissioners concerned are not in agreement. 

(5) ‘ Commissioner” means a person appointed to be a 
Commissioner of Income tax under section 5, 

See notes under section 5 

(6) “Company” means a company as defined m the Indian 
Companies Act, 1913, or formed in pursuance of an Act of 
Parliament or of Royal Charter or Letters Patent, or of an Act 
of the Legislature of a Bntish possession, or of a law of an 
Indian State and includes any foreig:n association which the 
Central Board of Revenue, may by general or special order, 
declare to be a company for the purposes of this Act, 

—The defawtroti ot caropany waa vabroduced la the 

1918 Act The definition m the 1886 Act was An assoaation carrying 
on business in Dntish India whose «tock or funds is or are divided into shares 
and transferable whether the company is incorporated or not and w/ether 
Us pnncipai place of business is s tuati in India or not 

In I(M0 the definition was made to include companic* incorporalcd under 
laws of Indian States and the following words qualifying other foreign 
association fi- carrying on business in Bnush India and whe'her ito 
principal place of business is situate m British India or not"—were deleted. 
The former change was made in order to piocnl companies m Imhan Stal« 
operating in Bntish India from escapuig sub-section (6-A) of 5 «tK»i 2. 

« Q. (by accumulaliog profits and teduang capita!) Tlie object of the oc 
Iction of the words qu^ifymg foragir associations is not clear but ii would 
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Company—>Busmeu of—There is no litnitation on Uic capacity of a 
natural person to trade, but a company is bound by its mcmoratidmn and 
articles It is Uicrcfore not only iicrmissibk but often necessary to locJc 
into them to consider Uic nature of jarticuUr tran'^actions earned on 
by Uic company, CoinmirflOMm of Taxation v Itniuh Australian Wool 
kealuaiion Association, 9 ATC 449 (PC) Other thini’s being cipjolr 
U 13 therefore more difficult lo decide m tthat circtmistanccs the ictmhcJ 
of an mdiMdual amount to the carrying oit of a tndc or business than la 
wliat arcumstantcs the activities of a company would similarly amount 
(o Uic carrying on of a trade or business In Uie fa<e of an mdmduil 
a piece of evidence similar lo a conijiany's nicmoranduni or articles is 
ordmanly available Incidentally, a Qiartcred Company (as dislitiguishcd 
from an Incorporated Company) slanih on a peculiar footing, and may 
do any business tlut is not siiccifically prubibilcd by its charter 

Tlie distiction between a company and an individual in this respe^' 
vis, as to the circumstances m whuii a particular activity may be a bu’inc^ 
if conducted by a company whereas if conducted by an individual it might 
not be 1 business, was set out m v . Indcrson, 15 Qi 17 247, (a U h- 
case under Company Law) But Uus distmciion was hardly cinphasized-' 
m fact it liad been lost sight of—m various caves under the Income-tax Act* 
for quite a long time until it came lo proniincnce in Communoners of f" 
fond f^cctiiwe V A'arcon j'yfidtrafr,/W, (1921) 3 K,B 258 ; 12 Tax Case* 
181 In that case the Court of Appeal rcafiirmcd the pnnciplis set {2 
Smth V Anderson, IS QiD 217 In the 6“out/» Bihar Hoiluay cost, »* 
Tax Cases 657, Uic House of Lords confirmed Uie views of Uic Court o1 
Appeal ta the Korean Syndicate core If an individual had done what the 
South Bihar Company did, he might not have been held to be carrying o™ 
a ‘trade* or business' See Lord Sumner’s judgment 

On the other hand, the nicmoraoduro cannot be conclusive, its 
hes in its throwing bght on Uic motive, so to si>cah of the company 
other eases, the motive has to be established by oUier evidence. 

It can be argued that a cOropany can do only one business, vir, the 
busmess set out in the Memorandum and the Articles Tliat is, while a 
company may have diilercnt activities, it could have only one busme** 
Whether this argument is valid or not, Revenue decisions (cluefly 
Profits Duty eases and cases of discontinuance and succession of businesse*/ 
proceed on the assumption that, for the purpose of Uic Taxing Acts a 
company may have more than one busmess 

Difference between Excess Profits Acts and Income-tax Actx-~ 
In Momuig Post, Ltd v Ceorpe, KBD (1^2 1 T IL Sup 20b 
Lawrence. L, considered that rulings as to what constituted a trade’ wit® 
reference to Excess Profits Duty and Corporation tix should not be 
maUcally extended to casCs under the Income-tax Acts because (1) 
Excess Profits Duty related to “trades and busmess' (whether conluiuoos^ 
earned on or not), and under the Income tax Acts, it cannot be assum^t 
that ‘trade' and 'business’ arc always mterchangeable synonymous teon* 
and ^2) the Corporation tax rdated to the * profits of a Bntish company* 
carrying on any trade or business or any midertaCng of a simibr characttf 
including the holding of mvestaicats ’ In Uie Momtng Post case 
company, after the! amalgamation of the newspapers received a montw/ 
fixed sum and could not partiapate m the profits or be responsible for any 
losses resulting from the joint pubbcation Such an arrangement did 
constitute a ‘trade’ 
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vf Incatnc tax. Bxhar end Qnssa 1 ITC 303 3 Patna 470, whidi arose 
under section 14, as it stood before 1939, t e, when dividends as such, were 
exempt from income tax (but not super tax) m the hands of the shareholder 
A company holding shares in another is liable to pay super tax again on 
the dividends received by it By special exemption under section 60 invest¬ 
ment trusts have been rdieved from this liability 

Company Super tax and Corporation Profits Tax.—The super tax 
on companies corresponds to the Corporation Profits Tax levied elsewhere but 
with this difference—the Corporation Profits Tax is or was allowed else¬ 
where as a deduction from profits for assessment to income tax uhereas the 
Indian Company super tax is not It will seen that the shareholders m a 
company are in a worse position Uian partners m a registered firm. The 
former have to pay an additional super tax through the company though m 
other respects they are more or less in the same position Objection has, 
therefore, been raised to the tax on the ground that it handicaps joint stock 
concerns On the other hand the arguments tn favour of the tax are 
that incorporation as such confers certain advantages which might be 
legitimately taxed, the«e advantages being the possibility of limiting 
liability, corporate finance freedom of transferring or selling shares, 
publicity, audit etc and the rights of shareholders to enforce liquidation 
Company and partnership—Tlie principal points of difference 
between a partnership and a company are the following —(o) The indi¬ 
vidual members of a partnership are collectively entitled to the property of 
the partnership but the property of the company belongs to the company 
as such and uot to the shareholders—Re George Nctvtnan & Co , (1895) 

1 Qi 674, (&) The creditors of a firm can proceed against the property 
of the partners but the creditor of a company can proceed only against the 
company as such Fhtcroft’s case 21 Ch D 533, (c) Unlike a member 
of a firm a shareholder cannot dispose of the properly of the company or 
incur liabilities on behalf of the company A shareholder can contract 
with his company whereas a partner cannot contract with his firm All 
these differences flow out of the fundamental prmciple that a companj is- 
a separate person apart from the shareholders while a firm is not a separate 
person apart from ffie partners The distinction between a firm or partner¬ 
ship and a company has also been put in another way A partnership is 
an arrangement between definite individuals bound together by a contract 
while a company is so to speak a constantly changing partnerslup or 
succession of partnerships, Sintlb v AndeTSon, IS Ch D 273 

Company—Separate entity—Upon the issue of tlie certificate of 
incorporation a company becomes a body corporate— see section 24 of the 
Indian Cbmpanies Act As already stated it is not like a partnership or 
association (leaving aside the Hindu undivided family which is peculiar), 
a mere collection or aggregation of individuals but a separate legal person 
entirely distinct from tlie shardiolders—^a metaphysical entity (as has been 
desenbed by Palmer), a fiction of law Mnlli no physical existence 

‘One man’ Companies—Not invalid —The law does not prescribe 
any minimum shares to be held by a shareholder nor a maximum An 
'one man' company therefore is not forbidden by law 

The statute enacts nothing as to the extent or degree of mterest 
which may be held by each of the seven, or as to the proportion ot 
interest or influence, possessed bj one or the majority of the share¬ 
holders over the others" per B. C Hfdsbury in So/ouion v Saiotwtt 
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seem that both in respect of Indian States Companies and other foreign 
associations the result of taxing them as companies i c, at a flat rate instead 
of as associations,« e, at graduated rates will be the lightening of tax in many 
cases On the other hand the Central Board of Revenue is not bound to 
declare a foreign assoaation to be a company 

The changes in the definition do not affect the ambit of liability to tax 
which IS regulated by section 4 but only the manner of assessment and the 
quantum of tax. 

Companies without shares—Even companies which hive no shares 
and are limited by guarantee—are ‘companies’ for the purpose of the Incom^ 
tax Act The general framework of the Act {see sections 16, 18 and 48) 
however, with its provision for refunds clearly contemplates compamc® 
shares 

Company—The following is the definition m the Indian Companies 
Act A company formed and registered under this Act or an existing 
company ' 

The rules about incorporation of companies in other parts of the British 
Empire differ but if a company has been duly incorporated m accordance 
■with the local laws m those parts, it is a company' for the purposes of tne 
Income-tax Act, no matter what the motives of incorporation were 

Foreign business associations—See above regarding the change^ 
the defimtion in 1940 The object of the last part of die section is to include 
associations such as the French Societies Anonjmes, which have many 
charactenstics in common with the companies recognised by Indian 
But the Central Board of Revenue can make the declaration only 
association is foreign »c, not belonging to the British Empire or an India® 
State, on the other hand, the Central Board of Revenue is not bound to 
such declaration 

Company—How taxed —A company is assessed to income tax on its 
profits at the maximum rate whatever its income This is done under the 
Finance Act The shareholder, however, is entitled to relief under section 
48 m respect of the dividends received by him The dividend is not exempt 
from tax in the hands of the shareholder but under section 18 (5) he wm 
be given credit for the tax payable (whether paid or not) by the company 
in respect of the dividend The assessment of the compan/s profits does 
not depend on the profits distributed. It is based on its profits as computed 
under sections 8 to 13 The company is not an agent for the purpose of 
income tax acting on behalf of the shareholder except to the extent laid doivn 
m section 18 (S) No shareholder has a right to have a dividend declared, 
and It IS only after a dividend has been declared that the dividend becomes 
his income, CommiSstaners of Inland Rewnue v Blotti 8 Tax Cases 101 
The company is assessable or a company on its profits It is conceivable 
that the assessable profits may be ml while the company may distribute profits 
from reserves or some other source Nevertheless the shareholder can 
get refund of income tax under sections 48 and 18 (5) 

Super-tax —Companies pay a flat rate of super tax on their profits 
This again is regulated by the Finance Act This tax is in no sense pam 
on behalf of the shareholder nor is a refund allowed to the shareholder as 
m the case of income-tax As already stated the Income tax Law does 
recognise any agency on the part of the company on behalf of the share¬ 
holder, except to the extent ilut it has indirectly countenanced such agenty 
nn sections 18 and 48. Sec Maliarajodltiraj of Darbhanga v Corntnisstotief 
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of the company was not the income of the shareholder O K Trust Ltd 

V Rees. 19 ATC 185 (ICB ) 

See also Aptlicrpe v Peter Sehoenhofen Brewing Co 4 Tax Cases 
41, St Louis Breweries v Apthorpe, 4 Tax Cises 111, United States 
Brewing Co v Apthorpe, 4 Tax C^s 17, Gramophone and Typewriter 
Co, Ltd V Stanley, 5 Tax Cases 358, Commissioners of Inland Revenue 

V John Sansorn, 8 Tax Cases 20 The Income tax Otticer can examme 
the genuineness of one-man companies and tax shareholders on the basis 
of the true nature of transactions, eg, when dividends are disguised as 
loans, the Income-tax Officer can lax ffie shareholder— see In re Sir D M 
Petit, 2 IT C 255, but m the absence of a specific finding of fact that a 
company is doing the busmess of some one else, {eg, an individual who 
controls it) the court wll not assume that it is doing so Commissioners 
of Inland Revenue v Morgan GrenviUe Gennn, 20 Tax Cases 529 (1936) 
1 A.ER.895 (K.BD) 

(6-A) ‘Dividend’ includes— 

(o) any distnbution by a company of accumulated pro 
fits, whether capitalised or not, if such distribution entails the 
release bj the company to its shareholders of all or any part of 
the assets of the company, 

(b) an> distribution by a company of debentures or de¬ 
benture stock, to the extent to which the company possesses accu 
mulated profits, whether capitalised or not, 

(c) any distribution made to the shareholders of a com¬ 
pany out of accumulated profits of the company on the liquida¬ 
tion of the company 

Provided that only the accumulated profits so distributed 
which arose dunng; tlie six previous years of the company preced 
ing the date of liquidation shall be so mcluded, and 

(d) any distnbution by a company on the reduction of its 
capital to the extent to which the company possesses accumulated 
profits which arose after the end of the previous year ending 
next before the 1st day of Apnl, 1933, whether sucli accumulat 
ed profits have been capitalised or not 

Provided that ‘dividend’ does not include a distribution m 
respect of any share issued for full cash consideration which is 
not entitled in the event of liquidation to participate m the sur¬ 
plus assets, when such distribution is made in accordance with 
5ub clause (c) or (d) 

Explanafwtt —The words ‘accumulated profits’ wherever 
they occur m this clause, shall not include ‘capital profit’ 

History—^This definition was inserted in 1939 Its mtcntim^ 
brought out m the following extr act from the report of the Select 
Commttee 
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S' Co, (1897) AC 22 Tt was said in the present case that six 
shareholders other than the appellant were mere dummies, his nominees, 
and held shares m trust for him I will assume this was so In my 
opinion it makes no difference,” per Lord HerscheU, ihd. ‘ There is 
nothing in the Act requirmg that the subscribers to tlie memorandum 
should be independent or uncomiected, or that they or any of them 
should take a substantial interest m the undert^ng or that they 
should have a mind and will of their own as one of the learned 
seemed to thmk or that there should be anything like a balance of 
power in the constitution of a company/’ per Lord Macnaghten, ibid 
The facts of the above case are as below Salomon, a leather merchant 
and the owner of a profitable business, converted his business into a pn^te 
company He was solvent at the time. Of the shares he took 20,000 and 
his wife and children a "ihare each Salomon also received debentures to 
the amount of ilO 000 in part payment by the company for the business. 
Later on, the company went into liquidation and the validity of these 
debentures Avas challenged on the ground that the company was a sham 
The Court of first instance held that ^lomon was bound to pay 
unsecured creditors of the company out of his own pocket even though m* 
shares had been fully paid up This decision was confirmed by the Court 
of Appeal but on a slightly different ground, zns , the whole scheme * 
fraud on the law which required substantial shareholders and not mw' 
dummies This deasion was unanimously reversed by the House of 
*who held that there was nothing in the law which required the seven 
shareholders to be benefictail) or substantially interested 

The ordinary reason for which a man forms his business into a 
company is that he may have the advantage of the trading of the companji 
by holding a greater part of the shares and receiving a greater part of ^ 
profits m dividends as they arc distributed, while at the same time he 
not be personally liable on the contracts which are made to earn the 
.That this is a perfectly legitimate object %vas decided by the House of Lo™* 
in the case of Salomon v Salotnon, (1897) AC 22 quoted above. 

Incorporation cannot be challenged—If a certificate of incorpn" 
ration had been obtained wrongly, that may be a ground for the person 
interested to get the certificate cancelled, but so long as the certificate is ‘ 
force it IS valid as against the world The income-tax authorities 
refuse to recognise as a ‘company’ a company that has actually been 
registered under the Indian Companies Act, seeing that the definition o 
‘company’ in the Indian Income tax Act begins 'company means a company 
as defined m the Indian Compames Act, 1913’ 

Company—Doing business of other persons —‘ There may t 
position such as that although there is a legal entity within the case 
Salomon v Salomon, (1897) A.C 22, that legal entity may be acting ® 
the agent for another person or it is conceivable that although there ^ 
legal entity that legal entity may really be doing the business of somci^i 
«|se and not its own business at all,” per JIf R Sierttdale m Commission^ 
of Inland Revenue v Sansoin, 8 Tax (^es 72 nj 

A company being a separate legal entity, the mere fact that only o 
individual is bencficiJlj interested in all the shares and that the comp^/ 
in effect acts as his agent or nominee wiU not m itself make its 
income of the shareholder A company was formed to take over anotn 
company and refloat the latter, the sole beneficial shareholder being pt 
eluded from using his own name as promoter It was held that the 
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The words 'whether capitalised or not’, occurring also tti parts (6) and 
{d), are intended to make it clear that the decision of the company to 
capitalise profits, whether as bonus shares or a* bonus debentures or m any 
jother form tliough ^•ahd and condusitc as against the rest of the worid. 
Will not save the distribution from the mischief of this definition ii othenvise 
the conditions laid down in this definition are satisfied. 

See Comtnisnoncr of Income lax Madrasi \ Ratnas C/utftjr, 
1941 ITR. 656, in which a refund of tax was imsucceNSiuil) claimed on 
the ground that a bonus share rqiresentcd a dividend. 

Shareholder—Includes all shareholder?, holding prciertiKC ordinal^ 
or deferred shares There is no defimtwm of a shareivolder in the Indian 
Companies Act but the definition of a share is as below —i 

5*ccfio» 2 (16)— Share means share m the share capital of the 
company, and includes stock except when a distinction between stock 
and shares is expressed or implied ' 

Part (b) —^This part mostl) nullifies the decision of the Pnvj 
Council in Jl/rrcojifi/c Bank of India {Tmsices of 1 u/r) v Comwu- 
•noncra of Income tax, Dmgat, 1936 ITR 239 which followed the 
decision of the House of Lor^ vo Blotts and Fishcr^s cases, 
reported respecUvel) m (1921) AC 17l and (1926) AC 395. 

Unbke part (o) of the definition this part does not refer to any release 
of assets According to thu dctiniuon a dclKiwure is uvU is devnied to 
constitute a release of as ets even though it im\ be rcdctinible outs ifter 
a long tune or not at all 

As to the meaning of the word ‘stock , sev jwr Lard HathcrUy in. 
Hcmee v Ayloncr. (187S) 7 HL. 717 

•The difference between stock and shares is that diarcs are not 
necessanly paid up wherevs slock can evst onK m the paid up ’datOr 
and that shares cannot be bought or sold m frutious whereas the cian* 
sohdated stock of a company cm be «pl«t up into ns nnm j»iucns as 
one hires and bought or “^ild in sucli JracliMVS. Olhtrvvi c stv\k is 
just like shares, it is m fact simply a set uf shares put toi^lUcr va 
a bundle " 

and the above remarks apply, niutatis malandis lx> dclicntwre stvick 

It should be noted that the dcbctilurts referred to in Ibis dcfiiutiou tan 
be taxed as income only to the extent tint they arc covered b\ nctuiuwhirxj 
profits in the hands of the company, le, not when issued out of vapital 
sources 


Part (c) —This part of the definition rmlhfir^ fur ihiv nurposv. the 
^^vwBwmirf cfl«,«>TaxCascs27, ^2 1C A ■). v.bWv 

was been followed in Imji i ilso In tlit ibsencc of tint (Urniillon, the dls- 
®f assets by a h(]u1i)a(or vvould be all capital irrespective of tnciT 


Under tlus part of (be dtfimliQn, ibo dinttilnilioii nn be treated a* 
only to the extent U is iriviidl by flMHiiiiilHtrd piofiiH 1^, not 
r™ met out of capital wnircw, and lb« imivlhn IiuIIki exiliidis urofiia 
^mutated carher than during tht rfjj. inevluu# ynid Iwfmi lliipldnlitwi 
I protds mwdr ijiulng Ihimd dlnji will pt i .iiip dd) U rnpltal 

*" “'^‘lanut n{ ti,(5 *liiiiilujldcf 

IiquiStlon'^'*'*’ U ividudly l!t« drtt? of inmmiiiumnit of 


1-30 
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'We have recast and expanded the definition of ‘dividend’, primarily 
m order to ensure that no distribution falhog under this head shall be tax^ 
unless there is a release of assets Under the amended definition a deben 
ture will when issued be treated as a dividend but an ordinary bonus share 
will not be liable to taxation until it is actually paid off The definition 
further secures that accumulated profits distributed on the liquidaUon of 
the company shall only be included in dividend for the purposes of taxa¬ 
tion, if they arfcse withm six years of the liquidation Clause (d) of the 
revised definition provides for the case in which a company tries to disguise 
a distnbution of profits as a reduction of capital ” 

Includes—^The definition expands tlie ordinary meaning of the word 
‘dividend’, and should be read along with the special definition of ‘income’ 
m section 2 (6-C ) As a result, certain types of dividends which would 
otherwise, under various rulings, both English and Indian, be considered to 
be of a capital nature are deemed to be income 

“The word 'dividend' carries no spell with it Applicable to various 
subjects, it IS not intelligible \vithout knowing the matter to which it is- 
meant as refemng but its ordinary meaning is share of profits’’ Henry \ 
G N Rotkuay, 27 L J Qu 1 

In fact m ordinary usage the meaning is even more restricted and 
applies to a share of profits in companies and m any 'case, the definition ui 
this clause refers to payments by companies only 

'Company* ~-^ee the definition of this word in section 2 (6) The 
speaal defimtion of ‘dividend’m clause (6-A) applies to the dividends of 
all companies including those that may be dealt with under sections 23 A, 
and 44-D et seq 

Income already taxed in the bands of a person under sections 23 A or 
section 44-D ct seq cannot again be taxed m the ordmarv- course in his hands 
at a later stage as a dividend, see sections 23 A (4) 44-D (9) Cf ohe 
Inland Revenue v Roberts, 9 Tax Cases 603 (C A ) 

definition —Two conditions have to be satisfied, vis, (o) 
the distnbution must be from accumulated profits, not from capital sources 
or appreciauon thereof, see the Explanation (under the defimtion) which 
IS really otiose and has been inserted out of abundant caution, and (b) there 
should be a release by the company lo the shareholders, of its assets. A 
loan to a shareholder will, evidently not be a distribution of profits, nor 
wll a dividend paid out of capita! sources, eg, sale of fixed assets of 
appreciation of capital 


As regards condition (6), see Blolt's case (1921) A.C 171 8 Tax 
Cases 101 and Pool's case (1922) 1 K.B 347, 8 Tax Cases 167, bolli of 
which are refewed to below The judgment of Sankey, /. m the latter 
bnngs out cl^ly what is meant by a release of assets An ordinary bonus 
share ^ such dearly does not release any assets, but if at an^ time a share >s 
^id off, whether m cash or m kind, eg, a. redeemable preference slure, 
there will then be a release of assets ' 

The distribution need not take the form of a dividend A loan not 
intMded to be repaid (Jacobs v. Inland Revet,ue, 10 Tax Cases 1). 
a distribution through a Reserve Fund (Inland Revenue v Doncas^) 
manner without an increase m the share or loan capital arc all 
withm the mischief of this definitjon On Uie other hand, a distnbuPon, 
even as a dividend if conditional on an,equivalent, simultaneous loan from 
the shar^oldcr to the company, may not amount to a distribution of income 
at all Inland Revenue v Marbob, Ltd, 18 ATC. 257 (K B ) 
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Per Lord Justice Fry, m the Cbiut of Appeal— 

‘'When a testator or -^ctllor directs or penmts ihe subject of bis 
disposition to remain as shares or sto^s in a corapanj which has the 
power either of distributing its profits as dividend or of comerting 
them mto capital, and the company validly exerci'es this power, such 
exerase of its power i» bmduig on all persons mterested imd» the 
testator or settlor in the shares, and omsequently what is paid b> the 
company as disidend goes to the tenant for life, and what is paid by 
the company to the shardwlder as capital, or appropnated as an 
increase of the capital stock m the concern, enures to the benefit of 
all who are interested in the capital ” 
ated with approval bj Lords Herschell and Watson in the House of Lord> 
who confirm^ the deasion 


In m re Taylor IVaters \ Taylor, (1926) Ci. 923, following Bouch 
V Sproule, (1887) 12 A.C 385 and In re Evans, (1913) 1 Ch 23 it was 
held that in deadmg questions of capital and income as between remainder* 
men and bfe tenants the intention of the company should be regarded. 
Did It intend to capitahze^ Reference <hould be had to substance and 
not to form. The fact that m form an option is given to the shareholder 
does not necessanly deade that the bonus shares are income and not 
capital 

Suiular)} in In re Bates Mountain v Bates, (1928) Ch. 683, m 
which a company sold assets at favourable prices and earned the diner* 
ence between tins and the book value to suspense and gave cash bonuses 
to shareholders with a coveruig letter that the bonuses were capital pay¬ 
ments not liable to income-tax or super tax, it was held as between re- 
mamderman and life tenant that no bonus shares having been tsmed the 
payments vvere income and not capital On the other hand, m In re Worits 
JVill Trusts Rijiglaiid v IVard, 15 ATC 502 it was held that, where 
a company distributed its surplus funds from sale of capital assets as 
capital in cash to its members proportionately according to thar shares 
these recapts were capital as between Ulc tenants and remaindermen. 

Though Bouch \ Sjroule was not a Revenue deasion but one relating 
to the rights of a tenant for life and the remainderman, the general prmaple 
underlying it, vis., that if a company A'alidly capitalises its profits, its action 
is vahd as against the outside world was considered m Commissioners of 
Inland Rctenue v Blotl, 8 Tax Cases 101, infra to extend to Revenue 
matters also 


Tn Brez^ery Company v The Kmg, (1914) AC. 231, however, 

vt was held wwdtr aa Act of West Australia whjeh ipeoally defined ‘ divi¬ 
dend” as mcludmg “every dividend, profit, advantage or gam intended to 
be paid or credited to or dislnbuled among any members or directors of 
any company except the salary or other ordinary remuneration of directors' 
that bonus shares I'sued out of undivided profits were taxable as income, 
that is to say, the company had in effect declared a dividend withm the 
meamng of the Act equal to the nwnmal amount of the new shares. A 
very similar case was Nicholas v Commissioner of Taxes, Vtciorta 19+1 
ITR. (Sup) 53 (PC) 

But this deasion was not followed by the House of Lords m 
Stoners of Inland Rezenue v Blatt, tbongh Lord Sumner who dehve^ 
judgment of the Pnvy Counal in the Sxs?Qn Brewery case ^ ^ » 
the House of Lords m the BloU ease considered that the deasion 
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Part (d)—^The object of this part is to pre\ent the distribution of 
profits m guise of reduction of capital so as to escape tax It will be 
noted that, while under part (c^ accumulated profits for only six previous 
years are taken into account, this part takes into account all profits arising 
after the previous year preceding 1st April, 1933 

Second proviso—The object of this proviso which applies to 
parts (c) and (d) both is to save from the operation of these parts pre 
ference shares which haie no right to undistributed profits and can only 
claim tlieir own capital value on liquidation If a preference share with 
no share m surplus assets is paid off in liquidation even out of past 
accumulated profit*, the distribution is not a dividend The words ‘issued 
for full cash consideration’ were inserted iit order to confine the protectico 
to bona fide preference shares The consideration must both be ‘full’ aa® 
m 'cash’, and the latter condition will exclude from the benefit preference 
shares issued m return for full value but not for cash And, dearly, it 
will exclude from the benefit shares issued m return for the abandonmen* 
of daim to arrears of dividends 

It will be seen that even if the shares have only a limited right to 
partiapate m surplus profits on liquidation they cannot get Uic benefit ol 
the proviso 

Dividends out of exempt income-—All that tins definition 
to treat as income what would otherwi«e be considtrtd to be capital, and the 
taxability, m the hands of the shareholder of dividends paid by a compon; 
from sources of tneome not liable to tax eg from agncultural income or 
from tax free securities or, m certain circumstances, from income 
would not be affected one way or the other by this definition See notes 
imdcr section 16 (2) , 

Refunds—If dividends which would not otherwise be taxable 
under this definition, it stands to reason that they will be eligible i 
refunds under section 48 and section 49 et seq credit being giaen uno 
section 18 , 

Bonus Shares —^The following rulings, mostly relating to the 
Kingdom deserve study even though the definition in this clause renders so® 
of them nugatory as already explained in the notes under each part. 
is no provision iii the United Kingdom statutes corresponding to this dei* 
nition, and the rulings were given with reference to general consideration* 
as to income and capital which have to be borne m mind when there am n 
clear statutory provisions 

In Bouch V Sproide, 12 A.C 385, a testator bequeathed his residua^ 
estate in trust for his wife for life and after her death to some 00 ®.“ , 
absolutely Part of the residue cemsUtuted shares m a company { 
directors had power before recommending a dividend to set apart out 
the profits such sum as th^ thought proper as reserve fund for 
purposes On the recommendation of the directors the company by ^ 
cial resolution passed a new article empowering the directors, with t 
sanction of the company in a general meeting afterwards given, to 
a bonus to be paid to the shardii^ders out of the reserve fund with t 
profits so enlarged or out of any other accumulated profits m prop°^‘' jj 
to ieir shares The directors allotted to each ^areholder new 
proportion to his existing holdings, crediting the amount taken 
reserve fund as paid upon the new shares It was held that the 
by the company was m substance not a distribution of profits but a capu 
sation thereof 
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“The benefit, and the «qIc benefit which the assessee denved, ^vas 
that the business m which he had a share was a l^ger one, with more 
capital embarked m it, precisely as nu^t have been the case if the 
accumulated profits had been applied in the improvement of the com¬ 
pands works and machinery The preference shares are 

m themselies valueless”—Per Lord FinJay, at p 195 
“The transaction took nothing out of the company’s coffers, and 
put nothing into the shareholders’ pockets, and the only result was that 
the company, which before the resolution could have distnbuted the 
profit by way of dividend, or earned it temporarily to receive, came 
thenceforth under an obligation to retain it permanentlj as capital 
It is true that the shareholder could sell his bonus shares, but in that 
case he would be realising a capital asset producing mcome, and the 
proceeds would not be looime in his hands It appears to me that, 
if the substance and not the fonn of the transaction is looked to, the 
declaration of a bonus was, as Air Justice Rowlatt said, ‘ bare machi¬ 
nery” for capitahsmg profits, and there was no distribution of profits 
to the shareholders" —Per Lord Cote at p 200 

It takes two to make a paid up share. A share issued 
IS a share to be paid for, paid for by the allottee m meal 
o; in. malt, in money, unless by contract between himself and the 
company he is enabled to satisfy hi$ i^bgation to pay by some other 
consideration moving from himself to the company Under the con¬ 
tract m question, wut consideration so moves from the shareholders^ 
None that I can see. except the discharge of the company’s debt for a 
dividend, which has become due to him by being declared. When 
debt for dividend is set off against debt for calls and the account is 
squared, the equivalent of payment of a dividend takes place If the 
word bonds’ has some effect to the contrary, then no considerauon 
has moved from the shareholder and bis shares are not fully paid. The 
company can choose whether it wiU divide its profits m meal or in malt, 
if It deades to divide othenvi<e than m cash, a contract to accept some¬ 
thing m lieu of cash operates nothing, for no right to cash has accrued 
A contract to accept shares in satisfacbon instead of cash implies, first 
a declaration which gives the right that has to be satisfied, and second a 
satisfaction of that right, which is equivalent to payment . It 

IS just as reasonable to call the shares allotted 'mere machinerv’ for 
wrapping up a distribution of profits as to call bonus shares ‘mere 
machinery’ for effecting distnbutiou of capital . . " Ftr Lord 

^'MHirter Assenting m Commtsstoners of Inland Revenue v Bhtt, 8 Tax 
Cases 101, (1921) 2 A.C 171 at p 2f2. 

A company distnbuted its dividends in the shape of fully paid up 
shares in the concern, the shareholders having no option to take the profits 
in any other form. Held, following Commtsnoucr of Inland Revenue v 
Blott, 8 Tax Cases 101, and distinguishing Su-xm Bre~a.cry v Tht. Ktng. 
(1919) AC 251 that there was no income, profits or gains ’ to the share¬ 
holders which was taxable to super lax. The Court emphasised the word 
"advantage” which occurred in the Colonial Act in the Saxin Breuery 
Core. Steel Bras & Coy v Secretary of State, 1 IT C 326 The 
.appealed to the Pnvy Qjuncil for leave under the prerc^tive powers 
the Pnvy Council refused to give leave. A similar decision was y 
the Madras High Court m Commtssioner of Income tax v Binni ^ toy , 

1 ITC 358 , 47 Alad. 837 m which Bini^ &. Company as Jiareholders in 
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Pnv) Council did not turn on the special definition of “dividend’ in the 
taxing statute of West Australia. 

Bonus Shares—In same company—Not income —An assessee was 
a shareholder in a Limited Company, which, under the authority 
Articles of Association, had declared a bonus out of its undivided 
and, m satisfaction of such bonus, had allotted to its shareholders as fully 
paid up certain ordinary shares forming part of the companj’s authonsed 
but unissued capital The shareholders had no option to receive in 
heu of shares m satisfaction of the bonus Held (Lords Dunedin and 
ner dissenting), that the shares credited to the respondent in respect of tne 
bonus, being distributed by the company as capital were not income in trie 
hands of the assessee, 2 AC 171 (HL.) 

“A shareholder is not entitled to claim that the companj should 
apply Its undivided profits m payment to him of dividend Whether it 
must do so or not is a matter of mtemal management to be decided by 
the majonty of the shareholders He cannot sue for such a dividend 
until he has been given a special title by its declaration Until then, n® 
doubt, the profits are profits m the hands of the company until it has pri^ 
perly disposed of than, and it is assessable for income tax in respect of 
these profits But if, acting within its powers, it disposes of these profits 
by converting them into capital instead of paying them over to the sharC’ 
holders, that, as I concave it, is conclusive as against all the outride 
world, including the Crown, and the form of the benefit which the share¬ 
holder receives from the mon^ m the hands of the company is oat 
which IS for determination by the company alone ’’ 

“ The money so applied is capital and never becoia» 

profit in the bands of the shar^oldcr at all Wliat the latter gets is o® 
doubt a valuable thing But it is a thing m the nature of an extra ^^txt 
certificate in the company His new shares do not gi\e him an iinmc* 
diate nght to a larger amount of the existing assets These reaaoi 
where they were The new shares simply confer a title to a larger pro¬ 
portion of the surplus assets if and when a general distnbution tak« 
place, as in a winding up Per Lord Haldane, at p ^^2, 

184 

“ As the capital^was increased, it might reasonably b® 

expected that the profits of Uie company would be increased, and that 
the shareholders would benefit m this way, but their relative shares 
m the undertaking remained the same The use of the sums wlucD 
had been available for dividend to incrca<% capital would enable the 
company to carry on a larger and more profitable business, which niigb^ 
be expected to yield larger dividends These dividends, however, 
were to be in the future So far as the present was concerned thei* 
was no dividend out of the accumulated profits, these were devoted® 
increasing the capital of the company The company had power to do 
what it pleased with any profits which it might make. It might sproo 
the accumulated profits in the improvement of the compan/s worK* 
and buildings and machinery These improvements might lead to 3 
great accession of business and increase of profits by which 
shareholder would benefit, but of course it could not for i moment be 
contended that such a bimefit wwld render him liable to super t^ 
in respect of it The benefit would not be m the nature of income, ano 
< ‘■uper tax can be levied only on income It would be so levied on lb* 
dtvndcnds afterwards received' per Lord i^j«/oy, at p 193 
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there has been no release of assets, there has been no distnbution and 
there is nothing to tax, neither is there anything to tax if the release 
IS the distribution of capital The Bloi^s case was so decided because 
the majority of the Members of the House of Lords were of opinion 
that there had been no release of assets The company m fact kept 
the assets m respect of, and distnbuted, previously unissued capital 
Similarly in Bowh v Sproide, (1887) 12 A C 385, the company kept 
the accumulated profits and allotted new shares (partly paid up) in 
respect thereof ' at p 355 

"In my view the true test as to whether a distribution of «hares falls 
to be taxed depends upon two questions —(1) whether there has been 
a release of assets, and (2) if so, whether the assets released were 
capital Of income” at p 357 


As to (1) —In the present case there has been a release of assets 
within the meamng of the words as used by the majority of the Law 
Lords m Blott’s case As to (2) —I doubt if it is possible^ I am sure 
it IS not desirable, to lay down m answer to the second question any 
general rule for future guidance ” at p 357 

"The matter appears to be free from authority m England, but it has 
already been decided m the Supreme Q)urt of Uic United States where 
the principles of law to be applied m this respect do not difler, in my 
view, from our own In the case of Peabody v Eisner, (1918) 24/ 
U S Reports 347, it was held that a dividend by a Corporation of 
shares owned by it in another Corporation is not a stock dividend and 
IS subject to the tax hkc an equivalent distribution of money B> a 
'stock dividend’ is meant a dividend paid in the company’s own stock 
which, as the Court pointed out, m fact took nothing from the pro* 
perty of the Corporation and added nothing to the interest of the share- 
holaer, but merclj changed the evidence which represented this inte¬ 
rest 


Later on the whole matter was discussed and it was decided in Eisner 
V Macombar, (1920) 252 U S Reports 189, that mere growth or 
increment of value in a capital investment is not income income is 
essentially a gam or profit in itself of exchangeable ralue, proceeding 
from capital, severed from it and received by the taxpayer for his 
separate use, benefit and disposal and that a stock dividend cvidenc- 
mg merely a transfer of an accumulated surplus to the capital account 
of the Corporation takes nothing from the property of the Corporation 
and adds nothing to that of the shareholders and a tax on such divid¬ 
end is a tax on capital increase” at p 358 


"As Mr Justice Pitney points out m giving the judgment of the 
Supreme Court of the United States, at page 206 of the Report, the 
fundamental relation of capital to income has been much discus cd by 
economists the former being likened to the tree or the land the letter 
to the fruit or the crop—the former depicted as a reservoir supplied 
from spnngs, the latter as the outlet stream to be measured by it* 
flow dunng a penod of time He ates on the subsequent page vano^ 
dcfinibons, one of wjuth was that income may be defined as 
derived froni capital, from labour or from both combined, and f®'” ’ 
out that the essential matter is that income is not a gam accruing i 
capital but a gam derived from capiUL 
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the Deccan Sugar and Abkan Company received a share of the accumu 
lated undistributed profits of the latter amcern in the shape of bonus 
shares 

Bonus Shares—Of other Company—-A company which was regis¬ 
tered and carried on business m England as an Investment Trust Company 
owned a number of common shares of $I(X) each in the Union Pacific Rail 
road Company. It was held by the Supreme Court of the United States 
that the Union Pacific Railroad Company, an American Company, had so 
invested its accumulated reserve funds as to contravene the Sherman Anti 
Trust Statute The company was required by the Court to dispose of its 
entire holding of Common Stock of the Southern Pacific Railway Company 
m such a manner as to terminate the control of that company by the Union 
Pacific Railroad Company An arrangement for this purpose received the 
approval of the Court md was earned into effect, under which a portion 
of the said holding of Southern Pacific IlaiUvay Company » Common Stw 
was transferred to tlie Pennsylvania Railroad Company in exchange for 
holdings of Preferred Stock and Common Stock m the Baltimore and Ohio 
Railroad Company, and the remainder of the holding was sold for cash- 
The Union Pacific Railroad Company thereupon distributed a substantial 
portion of Its accumulated surolus funds, and declared an extra dividend cm 
Its common stock, to be satisfied by the distribution to the holder of each 
$100 share of $12 (par value) Preference Stock and $22 50 (par valW 
Common Stock in the Baltimore and Ohio Railroad Company and 
in cash At the same time the company announced its intention to reduce 
the regular rate of dividends on its Common Stock from 10 per cent, a* 
whidh for many years it had stood to 8 per cent but explained that the 
aimual income derivable from the Stock, etc, compnsing the Extra Divid¬ 
end would compensate approximately for the reduction of 2 per cent, 
the rate of dividend 

The assessee company dulyr received certain Common Stock and Pre 
ference Stock m the Baltimore and Ohio Railroad Company, together with 
a payment m cash m respect of the Ebctra Dividend on its holding of com¬ 
mon stock in the Union Pacific Railroad Company, and it sold the stocks 
included m such Extra Dividend for fl,086-19-6 and credited the 
ceeds to capital account in its books 

Held that m the payment of the Extra Dividend there was a distnbu 
tion not of capital assets but of assets which were profits or gains m respect 
of which the assessee company was chargeable with income tax, Pool v 
Guardia7i Investment, etc, 8 Tax Cases 1^, (1922) 1 K.B 347 

Per Sankey, J —^There have been many decisions chiefly m con 
nection with the winding up of the companies or the interpretation o 
wills, where the difference between income, capital and accumulate 
profits has been discussed and dealt wth, and there are undoubtedly 
some where it has been held that, by reason of the facts, accumulated 
profits liave been transmuted into capital Tor example In re Br^3~ 
water Navigation Company, (1891) 2 Ch 317, In re Spanish Prospect' 
tng Company, Limited, (1911) 1 Oi 92, and In re Thomas, (I9l6)^ 
Ch. 331, It was held that accumulated profits had not been impress^ 
with the character of, or become capital In Bouch v SprauJe, (188/) 
12 A C 385, it was held they had ” at p 353 

"As Lord Pinlay says in Blotfs case, 8 Tax Cases 101 ‘The case 
differs toio caelo from a case in which a dividend is paid not m 
but m money’s worth by the dehvery, say, of goods or secunties ‘ 
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Profit and Loss, and bonus shares issued out of the latter to be satisfied by 
shares of the subsidiary which were all<rtted by the latter directly to the share¬ 
holders of the parent company, the first shareholders of the subsidiary 
bang identical with those of the parent company It was claimed by a 
shareholder that the assets of the si^sidiary were meant to remain as capi¬ 
tal to help the parent company in its work and that the value of the bonus 
shares was not taxable bang of the nature of capital It was held (by 
Rowlatt, J ) that it was taxable The as»ets bad passed from the posses¬ 
sion of the parent company, and there had been no increase either m its 
share capital or in its loan capital Further a distribution to shareholders 
if paid out of profits is a dividend unless validly capitalised »e, by the 
distributing company, and there can be no question of one company capi¬ 
talising a distnbution made by another company The assets having been 
released by the parent company the value of the shares m the new company 
was taxable, Bnggs v Communoners of Inland Revenue, 17 Tax Cases 
11 following Ntll and others v Pennanent Trustee Co»t/a»y of New South 
Wales and others, (1930) A-C 720 and In laPtercy Whstzvhamv Ptercy, 
<1907) 1 Ch 289 

In a case involving nghts of remaindermen and life interest holders 
(not an income tax case) trust funds were invested m certain cumulative 
preference shares, dividends on which got into arrears Under a scheme 
of re-construction, the preference shareholders waived their right to 
arrears and received in return certain ordinary shares surrendered by the 
ordinary shareholders Held, that the ordmary shares so received were 
income and not capital m the hands of the recipients, the company not 
having capitalised the moneys. In re MchePs Settlement Mclver v Rae, 
14 ATC 571, (1936) Ch 198 In another case in which dividends on 
eumulative preference shares fell into arrears and, with the sanction of 
the Court, the ordmary shares were subdivided into smaller ones and part 
of these subdivided shares was paid to the preference shareholders in 
cancellation of their arrear dividends it was held, following ’ifciver's case, 
that the value of the ordinary shares received by the preference share 
holders was income, In re Smith's Will Trust Smith v Ifeliille, 13 
A.TC 613 (ChD) While a company has the nght to capitalise its 
profits, It cannot convert income into capital by mere accounting devices. 
A company A lent money to another company B The latter got mto 
difficulties, and such interest as it paid wa» used by A to write down the 
loan m its books since it thought that the debt was bad B, however, even¬ 
tually prospered and paid off the loan and interest m full A credited 
the excels of the receipt over the wmllen-down book value of the loan as 
a capital receipt and distributed »t to its shareholders as a capital surplus 
Held, that the shareholders were taxable on this distnbution, tlie money 
bang, m truth, income representing interest which had been used in the 
first instance m writing down the debt, Z?ixo» v Coniimssiont-rs of Inland 
Revenue, 16 A.T C. 36 (K.B D ) 

Bonus Debentures—Same company.—A company distributed it> 
undivided profits in the shape of debentures—a portion of which were to 
be exclianged for fully paid preference shares Held, by the House of 
Lord* affirming the decision of the Court of Appeal (reversing the division 
of Rowlatt, J ), that these debentures were not income in the hands of 
the shareholders. Commissioners of luland Rezenue v FtsJicr's txecutors, 
(1926) A.C 395, 10 Tax Ca*fc. 302. 

1-37 
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Applying the metaphor of a reservoir to Case, 8 Tax Cases 

101 the facts found therein may be stated as follows —From the reser 
voir of capital certain proceeds were allowed to How dmvn the outlet 
stream, but these proceeds were not allowed to reach the sliarcholder, 
the company enlarged the area of the reservoir and put back the pro¬ 
ceeds into the enlarged reservoir—in other words the proceeds in that 
case never became the profits or gam or income of the share-holder but 
were put back into the capital of the company and the unissued shares 
issued to the shareholder in respect thereof 

In the present case just the opposite has happened The proceeds 
have been allowed to flow down ^e outlet stream, but they have not 
been put back into capital They have been allowed to reach the share¬ 
holder m the form of a cash payment and a dividend i« specie o£ the 
shares of another company or as Lord Halsbury put it m Tenna>‘i 
v SimtJn 3 Tax Cases 1S8. (1892) A-C 150, 156 ‘There has 
been a distribution of money and of money’s worth ' I am far from 
saying that there can never be a distribution of capital to the 
share holders of the company There might certainly be such a distn 
bution in the case of the voluntary winding up of a company and the 
division of its capital assets among the shareholders, but m the pre o'* 
case I am entirely unable to say that there was any distribution ot 
capital, as distinguished from profits or gams I again repeat the w-ow 
of Lord Finlay in DtoUs Case, 8 Tax Cases 101 where he said that 
that case differed tota each from a case m winch a dividend is pa>“ 
not m money, but m moneys worth by the deliveiy, say, of goods of 
of securities As Mr Justice Pitney m Maeovtbe/s case 2S2, U S at 
page 215 —The reliance upon the supposed analogy between a divio 
end of the Corporation s own shares and one made by the distribution 
of shares owned by it m the slock of another company calls for 
comment bejond the statement that the latter distributes assets of tli6 
company among the shareholders while the former does not 

In the present case there has been, as above stated a dislnbutioo of 
assets and for the reasons that I have endeavoured to give, m my 
those assets were not capital assets but were profits or gains and are 
taxable under the Income tax Act 

The so-called dividend was severed from the capital was not added 
to It and never became part of it, but was received by the company for 
its separate use benefit and disposal ' A F Pool v Cuardtan 
«ienf Trust Company, Limited, 8 Tax Cases 167, (1922) 1 K.B 347, 
359 This decision was quoted with approval by the House of Eoro* 
m CoHimtjjiojicrj of Inland Revenue v Ejcecxtlors of Bishop Fishef, 
10 Tax Cases 302 (1926) AC 395 

Following Pool's case it was held m Howard Wdkmson v Commissio 
ners of Inland Revenue, 16 Tax Cases 52, that so long as what is distribute 
to shareholders is the investments of the company m another company it 
immaterial whether the distribution is made as capital or as extra divadeoo 
in either case the distribution is taxable m the hands of the shareholder a® 
income The Court left open the question what would be the position n 
the accumulated profits of the company had disappeared and the invest 
ments were required to answer the share capital m the balance sheet- 

A company with large reserves formed a subsidiary company to which 
it transferred its reserves and received m return its shares The transac¬ 
tions were recorded as follows —Sums were Iransferi^ from Reserves to 
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extent of the conservation of assets to be adopted by the company and 
in the present case also in some pnvate liability affecting some of the 
shareholders but not the company As a niatttr of fact if the sum, m 
respect of which the debenture stock was issued m this ca^e had been 
distributed as cash dividends nearly the whole of the ordinary share¬ 
holders would have been chargeable with super tax m the following 
year, and some of them in large amounts To the company this 
mattered nothing, but I cannot think it was lost sight of m the 
transactions in question 

In both cases the resolution with which the transaction b^an spoke 
of "capitalising” the undivided profits and distributing the sum dealt 
with as a "bonus," and in both cases the use of the word "dividend” 
was carefully avoided. It was submitted to j-our Lordships as the 
essence of the decision m Blolt’s Case, that assets consisting of profits 
earned but not divided, were to be turned mto aufhonsed share capital, 
and that, if so, the decision ivould not apply in the present case where 
no alteration was made m the share capita) I am unable to accept 
the first reply suggested by the respondents, that the sum actually was 
turned mto capital, namely, loan capital, since it is clear that no such 
addition to effective capital, as arises ivhen a company borrows a large 
sum on the security of its assets, was brought into existence at all, and 
I do not myself thmX that debts or promises to pay fonn part of 
capital, Aough some debtors do The second reply was very diffe 
tent, namely, that it was natural to speak of ' capitalising” and "con* 
verting'’ into capital in B/aU’s Case for there a purported "capitali¬ 
sation” took place, but these expressions ought not to be read as 
limiting the rafta decidendi to cases, w^cre new paid up capital is 
created m the stnct sense of the wo^ The real application of the 
principle is to assets, from which any further character of divisible 
profits has been taken away, whatever may be the substituted character 
thereafter impressed upon them If so, that principle applies here 
My Lords, for my part I think tins argument is right and to hold 
otherwise would be disloyal to the former decision of }our Lordship’s 
House 

There are also expressions in Boueh v Sproule and in Blotfs Cose 
whicli direct attention to the "substance' of the company s transaction, 
but I do not think these affect the present appeal eiUier Lord Hers 
chell, 12 A C 398, speaks of looking at "boUi the substance and tho 
form”, so does Lord Finlay in Bhlfs Case, (1921) 2 AC 1^ Lord 
Cave, on the other hand, uses the expression, (1921) 2 AC 201 
"It the. suhslaiwfl. and. wat, tha focm. ot the. tciasa/auau ".s Va” 

In both cases, hoivever, both the form and substance were full^ con¬ 
sidered Not only were the deeds and resolutions construed, but the 
scheme of the transaction, its finanaal results, and the suppos^ desires 
and intentions of the company were examined. Lord Finlay speaks of 
the option, which was given to the shardiolder m Boueh v Sproule, 
as one which should be ignored because jt was merdy formal, (1921) 
AC 198 I-ord Cave speaks of Uiat <^on as at least so substantial 
that it mtghi make a difference, and a feature not occurring m Blotfs 
Case (p 202) In spite, however of these discussions and diver¬ 
gences all the noble and learned Lords, who formed the nw;only, 
refused to be iniluenced by the fart that to call the shares ' paid up' 

' was fon^y untrue, on the ground that the form of transferring the^ 
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The judgment of Lord Sumner (ulu> was m Uic ramonty in Blottf 
Cas£) sets out the ro/io dcctdutdt \ei> dearly, (1926) A.C at p 507 

"Shortly slated, I understand that Shit's case w'as decided on this 
pnnaple To attract «upcr tax to a bonus distributed to him by a 
company, in whicii he is a shareholder, what reaches the taxpayer 
must at that moment bear the character of income, impressed upon it 
by die Company which distnbulcs it and by it alone Provided that 
the Company violates no statute and also keeps NMlhm its articles it 
can call tlie subject matter of the distnbulioa what it likes, and I 
think, this involves the corollary, that it can either call it by a new 
name or simply discard its old one After all, it is natural for the 
creature to be named by its creator Further what the company sajs 
it IS, that It IS as against all the world What tlie company sajs it 
shall no longer be, that it is no longer for any purpose How this 
IS effected and by what resolutions, coniinnalions and instruments does 
not matter, for such things arc ‘bare machinery” In what the 
panj has said and done is found Uie answer to the question \V^t 
has the subject matter of the distribution now become or ceased to ^ 
when first it reaches the taxpayer? See Viscount Haldane, 182, 184, 
188 and Viscount Ftnhy. pp I9i, 196, 197 of (1921) 2 AC Trans 
muted by this alcheni), profits m liard-camcd gold became extra share 
certificates, and yet the sliareliolders, who rccciv e then), may be greatly 
the gamers 

Both cases are alike m the following respects In both the coa 
pany had among Us assets considerable amounts of undivided pronts 
and Us board proposed to distribute among Us shareholders shar« 0‘ 
stocks of an aggregate face value corresponding to the amount of to 
tmdivided profits, which were to be dealt with The company wssw 
a resolution to distnbute a bonus m the form in the one case of pre 
ference shares, part of an authorised but as yet unissued amount, an 
m the other of debenture stock, newly created for the purpose hi 
the former case the shares were to be credited as fully paid and, a® 
between the company and the shareliolders, the shares distributed 
earned no liability for calls but enjoyed a full right to participation 
upon the footing that they were paid up In truth however, nothing 
was paid up on the shares, though alterations in the books and balanc^ 
sheet were made as required In the latter case the company executed 
a trust deed in whicli a large mdebtedness was acknowledge to 
which m truth was purely voluntary, for the company had borrowed 
nothing and oivned nothing to tlie trustees, and the deed included a 
covenant to pay off that indebtedness at a future time ^ 

neither case were any assets ‘released’. Pools case, (1922) 1 
357, 8 Tax Cases 167, thiy remained in the business just as before. 
In each case the advantage, whidi the company got by what was done 
was simply this, that money, which might have been distributed at 
any time as dividend under ordinary resolutions declarmg a dividend 
and authorising its payment, could no longer be dispersed m this simp^ 
way, but, if at all, only 1^ more complicated resolutions duly passed 
by the shareholders and m Shit's Case probably involving liquidation 
Were there an antagonism m interest between a company and it^ 
shareholders, there might be some mtnnsic advantage m such a change, 
but otherwise the object of it must m Blotfs Case be sought m some 
conflict of view between different bodies of shareholders as to o*® 
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V Sproule now applies to revenue cases and because, under Blotfs 
Case, the mere decision or the company, operating through voting 
majonties, whose pnvate motives and interests may have been no 
concern of the company at all, has this effect If any part of the 
dividends of the jear can be so converted, I presume all could be, 
nor, if a six j ears’ currency of the debenture stock is permissible, do 
I «!ee why =ix weeks should be less so How far this position is toler¬ 
able IS however, a matter for the Legislature It is not material here, 
but I think it may well be doubted whether, in the long run it should 
be permissible for a limited habilit) company to create obligations for 
which no consideration has been given to it, or to increase its paid up 
share capital out of its own assets, without imposing on the holders 
of this additional share capital the usual obligations which are involved 
in the subscnption of shares', ComiiiwiWKcrs 0 / Inland Revenue v 
Fuher*s Executors, 10 Tax Cases 64S, (1926) A C 39a 

It would appear however, from Lord Cavils judgment that he applied 
the pnnciple of Blott’s Case because though the debenture was redeem¬ 
able it was not likely to be redeemed and was not redeemable in the ordi¬ 
nary course for the next six years If the debentures had been redeanable 
on short notice the deasion may have been different, eg, might 
have been held that income arose when the debentures were paid off 
Mr "Whitmore owned the whole of the ordmarj capital and he and 
his wife the bulk of the preference capital in Whitmores Ltd., the 
rest of the shares being held by their dose relativ es The company 
had a large accumulation of undivided profits which it distributed 
partly as paid up shares m the company and partly as debentures. 
Following Bhtt's Case the Crown did not seek to tax the value of the 
bonus shares Held, following Fuhet's Cast, that the value of the 
debentures was not taxable, IVhttmore v Conimissxoners, Inland 
Revenue, S A T C 1, 10 Tax Oiscs 645 
Per RovAait, J —‘He has not received a payment of the debt but 
he has become an acknowledged creditor a secured creditor, instead 
of having an interest m the profits the Court of Appeal have 

held that for the purposes of a payment of this kind capital is to 
include loan capital in the application m Bhtt’s Case, 8 Tax Cases 
101 It IS said (by the Crown) that Fuher^s Case, 10 Tax 

Cases 302 is distinguishable because there, as m Biotas Case. 

the mdicatiQos were that the company wanted to keep the money 
Here the company merely wanted to turn it into 

debenture capital for a *pan and then pay off the debenture capital 
soon Now hiwug regard to the too m. the dccisvM. la Fisher’s 
Case so clearly stress^ by Lord Justice Scrutton I do not think it is 
possible to find an> didindion on a consideration of the land. 

It has not been argued before roc that it was a finding (of the Com¬ 
missioners) that these debentures were fictitious, were mere pieces of 
paper shown to the Inland Revenue and that the real transaction was 
that the profiu vvere to be distnbutcd m cash at any early date. 

If wiiat is meant is that the company adopted this transaction, heing 
a real transaction and one which docs not make the shareholder baWe 
to supertax m lieu of another transaction, whicli would have iiwde 
him liable that arcumstance has no matenably, as many cases www, 
m a contest of this land.” 
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required sum from the category of undivided profits to that of paid up 
share capita] had been correctly gone through in accordance with the 
articles 

I think it is unusual where the form of a tran'^action i» 
against those ^Yhose transaction it is to invoke the substance in tear 
favour in order to eke out what they have left defective in fonn- 
Sometimes again it is the intention' of the company that is said » 
be dominant Burrell s Case (1924) 2 K-B 52 sometimes it is "hat 
the company desired to do BIol^s ca/ie (1921);2A-C 200 
case desires and mtentums are things of which a company is incap^J^ 
These are tiie mental operations of its shareholders and officers ahe 
only intention that the company has is such as is expressed in or 
necessarily follows from its proceedings It is hardly a paradox to 
say that the form of a companys resolutions and instruments ts tha 
substance At any rate in the present case there is no need to 
guish between form and substance m the transaction itself or to ret 
to desires or intentions further than to examine what was done t 
everything was earned out in plain terms and without concealm^ 
What the requisite majonlies of the shareholders desired and intenoeo 
ts pretty plain too, but that is another matter 
Equally must the Crown fail m its contention that the sh^ehol^ 
IS taxable because at any rate the company distnbutcd moneys 
namely, debenture stock that could be sold The point was before ® 
House in Blct^s Case Lord Haladane (p 184) said that ffiff 
distnbuted to the shareholder was 'valuable , and Lord Fm'J 
(p 196), that It was valueless’ but this difference of opinion toa 
no difference in their conclusion Lord Cave (p 199) expressly 
with It saying that the shareholder no doubt got something 
could sell but if he did so he would be selling a capital asset, 
duciQg income (p 200) The fact is that money’s worth is no 
material circumstance until the bonus distributed has been soo 
when still in the company s hands and at the time of distribnti®* 
be impressed with the character of income of the company If 
not, the bonus docs not attract tax as part of super tax payer s 
even though he spaids it, when he gets it exactly as he spends 
taxable income. 

My Lords the highest authorities have always recognised that 
subject 1 $ entitled so to arrange his affairs as not to attract ^ 

posed by the Croivn so far as he can do so withm the law and th*t 
may legitimately claim the advantage of any express terms or oi ' 
ormssions that he can find m bis favour iii taxing Acts In so do 
he nalher comes under liability nor incurs blame It may be ^ 4 
lion however whether these considerations of justice and 
apply equally to a limited liability company, a creature of the 
stncily controlled by statute m a case wliere it has no interew 
cither pa>TOcnt of or escape from a tax that is not levied t 

In this case a sum of /64464-S part of the profits of die 
year 1914, has been dealt with apart from the undivided accumuiau . 
an amount sufficient m itself to have paid a dividend on the 
ordinary shares of 25 per cent or Sx m the pound for every P'TjJ 
paid up, and by the vise of mere maclimciy ’ it has been cwi'f 
into debenture stock, not redeemable under normal circuni'tancM . 

■ - vMni certain This is \a1id as amunst all the world, because 
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Liquidation—Assets distributed —A firm held shares in a number 
of single ship companies On the sale or loss of its ship each company 
went into voluntary liquidation and its surplus assets, mcluding reserves 
set aside out of profits, and other undivided profits, both accumulated and 
current, were distributed Held that on the liquidation of a company 
undistnbuted profits can no longer be distingui^ed from capital and that 
the portion of the distributed assets representing undivided profits, was 
not liable to tax. Commissioners of Inland Revenue v Burrell, 9 Tax Cases 
27. (1924) 2K.B 52 


Per Pollock, if R —^"These sums have not been distnbuted to the 
shareholders as dividends The voluntary liquidation has deprived the 
directors of the power of declaring a dividend The rights of the 
Croivn and the subject must be governed by what is and not what 
might have been Further it is a misapprehension, after the liqui¬ 
dator has assumed his duties to continue the distinction behveen 
surplus profits and capital ” 

Per ^Itkin, LJ —“But (the liquidator) has no power to capitahse 
or decapitalise, to distinguish in his distnbulion between capital and 
income His duty is simply to distribute assets In fact 

(the shareholder) receives his share of the joint sfoch as L J Scnilton 
said in the Blott Case. 8 Tax Cases 101, not income of the property 
but the property itself ” 

There are suggestions by the Court of Appeal in the course of argu¬ 
ment in Coifinursuiucrr cf Inland Revenue v iPnght, 1! Tax Cases 181. 
that the decision m the Burrell Case might not apply to the pas-meot of 
arrears of dividends by liquidators The deosion m the Buireu Case u 
largely obsolete because of the subsequent amendment of the law —see 
IFmance Act of 1927 The pnnaple of the above ruling was extended by 
the Madras High Court by analogy to ca«cs of partnership in which on 
dissolution each partner receives his ^bare of capital and profits, Conimu- 
jMitcr of fitcomc tax v P i? A L. M AfMtJmfcoriip^on Chcttior, 1954 
ITR. 406, AIR. 1934 ilad 633, but the Pnvy Council overruled this 
decision m A,I R 1935 P C 117, 621-iV. 203. 58 Af 881,1935 IT R. 20a 
When a company is dissolved, a shareholder mere)> gets a share of the 
assets, on the other band when a firm » dissolved, the partners have a 
ng^ to receive their shares of profits which do not cease to be profits 
merdy because of dissolution The profits are a first charge on the assets 
before an> amounts due on account of capital can be diitnbuted, Cemintf- 
Stoner of Income~tax v P R H L if Chettuir, 62 I A, 

^ It should be noted however that the above dccisiCHi docs not cover 
cases of undrawn profits allowed by consent to remain in the business and 
increase its capital 


Dividend Equalisation Fund—Becerpt* from,—Sevcral directors 
of a limited company, of whom the asscssec was one, held between them 
aU the ordinary shares Uiercui Each year for five years in succession, the 
company set aiidc out of profits certain sums as a reserve fund to be at 
the complete disposal of the director* for the Unie being, and m partictiur 
as a provision for ajualising dividends. On the rclircment or dcaih ot 
any director a proportionate share of this “Dividend equalisation 
was parable to him or his legal rcprrscstaUvcs. Some >-ear* laer. 
company auibonscd the directors to distribute the I imd among iw ^ 
shareliolders *as a funded debt poyabte at ibe cpiion of the directors in 
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The estate of Sir Divid Yule consisted mainly of holdings m inter 
lo^ed private companies and the trustees of the estate held either the 
whole or almost the whole of the capital in them The companies had 
large accumulated reserves of undistri^tcd profits, and the trustees, who 
Md to meet heavy death duties on the estate, deviled a scheme as follows. 
In those Coinpantes in which the trasltcs hdd all the ordinary shares, 
mere was a bonus issue of debentures to thun, and in the others, pre¬ 
ferred ordinary shares were first issued to the trustees alone and then Uiere 
a bonus issue of debentures m respect of the holding of prefened 
ordinary capital The debentures were all redeemed after a short lutenal 
It was held by the Privy Counal, following Biotfs a>td Fisher's Cases and 
distinguishing i-ttwi Brewery v Rex, (1914) A C 231, that the debentures 
were a capital receipt and not income in the hands of the shareholders and 
therefore not taxable The personal motive of individual shareholders 
whatever their controlling interest, is irrelevant so long as the company 
has in fact capitalised its accumulated profits, Afcrcanltle Bank of Inda, 
fry v Commissioner of Income fax, 1936 ITR.239 

(Cal) 


t ^ company declared a dividend, not m cash but by a certificate 

ot indebtedness promising to pay the amount with interest before a certain 
‘ j dividend was received not when the certificate of 

indebtedness was given but when it was pud off Assoeiaied ItisulaHon 
(’> '• "’ll M seen finm Rv‘ 
R^hMmtdanPrc^Suigh v Commusmer cf tex, B & 0, 1933 

^ Loinfort Provincio: Trust. 21 Tax Ca« 70S 

(UA) and other rulings referred to under section 13 that a promise to 
pay IS not the same as a payment 


It should be noted however, 
debentures, that the definition in 
rulings inapplicable. 


with reference to all these rulings about 
the Indian Act of dividend makes \hest 


to receive cash —In Wnaht v Inland 
wSe issufd andX”T' ^ 333. bonus shar« 

or shareholders given the option of rcceivmg cither cash 

nLJibtr of Sr/, “^rciscd the option in part and receited a certain 

1 shares and a certain amount of cash. Held rbv the Court of 
Appeal r^ersmg the deasion of RowUtt, T ) that he ^SstSce of the 

oy tne company In Boueh v Sproule. (1887) 12 A.C 385 also there was 

S'noK existence of the option could not m 

we nave to treat the company as dominant for all purposes ’ 

Boueh V oroployees —The underlying pnnaplo lO 

W ten though sharfholders may 

to determiM conrtiic°^V°” ® company has absolute dominion 

tobuhSrS profi s S T".”! WOf'"! 'Vtelier it will withhold dis 
SoiS. Blit d S, ^ !. ‘■“•"'’“•'S profits, whether as income or 

capit^ Kut It has no such dominioo m regard to what it owes It must 

Xen llSVer'nf “ ““ rte I, held there¬ 

of additional shanS, thlt iSTatai 
Clu,p.«an, 7 ATC 'l58 (CaJ^'Ts TaJ'cSj'™ 
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case of a firm, where the assessee is a partner actively engaged 
in the conduct of the business, profession or vocation, or 

(c) which IS chargeable, under the head ‘Other sources* 
jf It IS immediately derived from personal exertion or represents 
a pension or superannuation or other allowance given to the 
assessee in respect of his past services or tlie past services of 
any deceased person, 

and includes any such income which, though it is the in¬ 
come of another person, is included m the assessee’s income 
under the provisions of this Act, but does not include any such 
income which is exempt from tax under sub section (2) of 
section 14 or under a notification issued under section 60 

History—Differentiation m favour of earned income was fir>t intro¬ 
duced m WS The Amending BiU, which met with opposition in the Select 
CoiTunittee in respect of some of its other provisions was not proceeded with 
and the provisions in respect of ‘earned income’ were given effect to by an 
Ordinance. 

Scheme of allowance—'A part of earned income, determined by 
the Finance Act from time to time is excluded from total income 
for purpose of income Ux only, and is thus excluded both from liability to 
tax and also for rate purposes See section 15 A, the Amendment to section 
16 (1) (a), section 17 (5) and sections 56 and 58 It should be noted 
unlike insurance premia (^section 15) which are included in total income* 
though exempt from tax, earned income is both exempt from tax and exclud¬ 
ed from tot^ income for the purpose of moime tax. For the purpose of 
super tax, however, u is neither exempt nor excluded from total income 


Persons eligible —From the very nature of the allowance it is obvious 
that companies and local authorities have to be excluded A partner in & 
registered firm or a firm treated as registered under section 23 (5) (6) is 
an ‘individual, and therefore eligible for the allowance On the other hand, 
a partner in an unregistered firm or a member of a non desenpt association 
of persons is not eligible for this allowance in respect of his share of profits 
of die firm or assooation, see the concluding part of tlie definition which ex 
eludes items covered by section 14 (2) 

Exempt income —Income m Indian States and income exempted imder 
section CD are also excluded from ‘earned income’, ior tiieie is no reason 
why any allowance should be given in respect of income which is not tax 
able at all 


Computation—^Thc allowance should be worked out after the income 
has been worked out with reference to the other provisions of the Act, tra* 
sections 7 to 12 Cases of. marginal rdief rdating to incomes a little abctve 
the margin are dealt with specially in the Finance Act See notes on. 
section 7 thereof 


‘Salaries’—There must be a relatum of master and servant ^ ® 
pavinent is to come under this head. Pensions, etc., paid by y 
will fall under this clause wlule those paid by trustees of pensions, . 
funds will fall under clause (c) ‘other sources' 
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cash or in fully paid preference shares at par', and four dajs later the 
directors resol\ed to pay the Fund in cash and to credit the amount to 
wkch each shareholder (director) was entitled, to his loan account wim 
tlie company, but no siieciol arrangcmait was made is to interest on the 
amounts so credited or for their rcdaiiption by the company The directors 
loan accounts were used for crediting their fees, dividends an<l interest and 
they were m the habit of withdrawing varying amounts tliercfrom from time 
to time Interest was allowed on these accounts at 5 per cent fortwojears 
and thereafter at 6 per cent Held, that Uic Dividend Equalisation Funa 
was receivable by the directors as income on the passmg of the resolution 
authorising the distribution of the 1 und and that the asscssce’s share of we 
Fund was therefore properly included in computing his total income for 
super tax purposes, Commisaoncrs of Inland Revenue v Blott, 8 Tax 
101, distinguished Couiintintmcrf of Inland Revenue v Dowaslcr, 8 lax 
Cases 623 

Special dividends carrying obligation to purchase shares with 
them—To enable a particular director to withdraw from the manage¬ 
ment of a company it was arranged tlial tlie remaining share¬ 
holder® of whom the assessec was one, should be placed m a position 
buy the greater part of his shareholding In order to provide the remaintfg 
shareholders with funds for this purpose the directors recommended that 
£45 000 should be distributed out of the profits of the company by wny 
special dividend and the retiring director furtlier agreed to apply the 
dividend on his own shares and the cash received for their sale m tawng 
up f45000 debentures in the company A few days later the company 
declared out of accumulated prohts special dividends on ordinal ano 
preference «harcs amounting to £60000 in all, or £45000 after deductio 
of income tax Pnor to the passmg of the resolution the assessee si^w 
a letter authonsing the directors to use his portion of the speaal diviocn 
in payment of the consideration money for such of the retinng direct^ 
shares as were purchased by him, and similar letters were signed by 
other shareholders Willi three exceptions the existing shareholders m 
cludmg the a®sessee, duly applied their portion of the ^vidend to tn* 
purchase of shares from the retiring director who in turn duly took, up aun 
paid for £45 000 debentures in the company Held that Uie transaction 
m no sense a capitalisation of profits, that the 'special dividend was receiv^^ 
by the shareliolders as income, and that the arrangement, whether bmduio 
or not, to apply it in the purchase of other shares in the company could 
affect the Lability to tax, Roe v Commtsjtotters of Itdand Rezenue, 8 3** 
Cases 633, 333 FT 255 

(6 AA) ‘earned income’ means any income of an assessed 
who IS an individual, Hindu undivided family, unregistered firtn 
or other association of persons not being a company, a 
authority, a registered firm or a finn treated as registered under 
clause (b) of sub-section (5) of section 23,— 

(o) which IS chaigeable under the head 'salaries’, 
(b) which IS cliargteable under tlie head “Profits and 
gams of business, profession or vocation’’, where tlie bustnes^s* 
profession or vocation is earned on by the assessee, or m 
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case of a firm, Avhere the assessee is a partner actively engaged 
in the conduct of the business, profession or vocation, or 


(c) which IS chargeable, under the head ‘Other sources^ 
if it IS immediately derived from personal exertion or represents 
a pension or superannuation or other allowance given to the 
assessee in respect of his past services or the past services of 
any deceased person, 

and includes any such mcome which, though it is the m 
come of another person, is included m the assessee’s income 
under the provisions of this Act, but does not include any such 
mcome which is exempt from tax under sub section (2) of 
section 14 or under a notification issued under section 60 

History—^Differentiation m favour of earned income was first intro¬ 
duced in 1945 The Amending Bill, which met with opposition in the Select 
Committee in respect of some of its other provisions was rot proceeded with 
and the provisions m respect of 'earned income were given effect to by an 
Ordinance. 


Scheme of allowance —<A part of earned mcome determined by 
the Finance Act from time to time is excluded from total income 
for purpose of mcome tax only, and is thus excluded both from liability to 
tax and also for rate purposes .S*«re section 15 A the Amendment to section 
16 (1) (a), section 17 (S\ and sections 56 and 58 It should be noted that 
unlike insurance premia (^section IS) which are included m total income, 
though exempt from tax, earned mcome is both exempt from tax and exclud¬ 
ed from total income for the purpose of mcome tax For the purpose of 
super tax, however, it is neither exempt nor excluded from total mcome 


Persons eligible —From the very nature of the allowance it is obvious 
that companies and local authonUes have to be excluded A partner in a 
registered firm or a firm treated as register^ under section 23 (5) (6) is 
an 'individual’, and therefore eligible for the allowance On the other hand, 
a partner iti an unregistered firm or a member of a non-desenpt association 
pf persons is not ebgible for this ^lowance m respect of has share of profits 
of the firm or association, see the concludmg part of the definition which ex 
dudes items covered by section 14 (2) 

Exempt income —Income in Indian States and income exempted under 
section 60 are also excluded from ‘earned income?, for diere is no reasesv 
why any allowance should be given m respect of income which is not tax¬ 
able at dl 


Computation.—The allowance should be worked out after the income 
has been worked out with reference to the other provisions of the 
secuons 7 to 12 Cases of marginal rdief relating to incomes a httle abov 
the margin are dealt with specidly m the Finance Act See notes 
section 7 thereof 

‘Salaries’ —There must be a relauon of master and jLers 

payment is to come under this head. Pensions, etc., pai“ ‘v ^ 
will fall under this clause, while those paid by trustees of pen 
funds will fall under dause (e) 'other s 
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Business, profession or vocation —^The firm referred to in clause (t) 
IS a registered firm or a firm treated as registered under section 23 (5) 
(&), otherwise the word assessee” occurring after the -word 'firm' would 
be meaningless m view of the concluding part of the definition which ex 
eludes income covered by section 14 (2) The case of an unregistered firm 
or a non-desenpt association is covered by the words “earned on by the assea- 
see”, the firm or the assoaation being the assessee in such cases, and 
it IS immatenal for the purpose, whether some of the members or part 
ners are ‘slegiing or not, for qua partners or members they are out of 
the picture altogether Whether a partner is ‘actively engaged' in the busi 
ness, etc, of a firm is obviously a question of fact 

Other sources—^The income must be tmincdtaiely derived from perso~ 
ttal exertion The immediateness has obviously nothing to do with tunc 
but with sequence of operations or aclmties leading to the springing up Qt 
income This as well as what is personal exertion must obviously be a 
question of fqct A dmdend in a company or interest on loans for exam¬ 
ple will clearly not be earned income, so also, income from property or 
from any kind of passive or quiescent ownership But special or additional 
dividends given to working directors as remuneration will be ‘earned 

Pension, etc —Pension is of the nature of deferred salary and the 
definition seeks to protect pensions granted by trustees of pension, etc., 
funds, which would not be included m ‘salaries’ because the trustees arc not 
■the ‘employer* 

Trusts —Income received by a benefioary from trustees can clearly 
not be ‘earned income' Cf Imand Revenue v ShteTs Trustees, 6 Tas 
Cas S83 (CS ), and M'Dougall v Smith, 1919 PC, 86, but it wiH be 
treated as such if it is included la the income of the beneficiary under 
section 16 (I) (r) 

Income of other pecaona included—S'ee sections 16 (t) (<)» 
(3), 23 A and 44-D, et seq If the income of the assessee is made to in 
dude, under other provisions of the Act, the income of others he has al*® 
the corresponding benefit in respect of earned income if other conditions 
are satisfied and if the mcome is not exempt under section 14 (2) or by 
notification under section 60 

(6-B) ‘Firm', ‘partner* and ‘partnership* have the same 
meanings respectively asm the Indian Partnership Act, 1932* 
provided that tlie expression ‘partner’ includes any person who 
being a minor has been admitted to the benefits of partnersnp 

Histotyv—This definition was first introduced m 1930, m order to 
remove doubts which had been suggested—jee for example In re Amboha 
Sarabhea, 1 IT C 234 Generally speaking however, even before 1930 
the expressions firm, 'partner* and *partnership’ as used in the Income- 
tax Act had in fact been construed by Courts with reference to the dcfini* 
lions m the Indian Contract Act the provisions m which relating to part¬ 
nership were recodified into a separate Partnership Act in 1932 The pro¬ 
viso was added in 1939 

Before this proviso was added to this definition, imnors admitted to 
the benefits of partnership were eligible for the benefit of set-off of losses 
under section 24 and for that of refunds under section 48. This proiiso 
makes such minors partners for aQ the purposes of the Income-tax Act 
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Though, under the Partnership Act, a minor partner's liabilities are res- 
tncted, he gathers as a consequence of this proviso all the inadents of a 
partner for mcoMc-tax purposes, eg^ in respect of tax due from other 
partners Sie also section 16 (3) under which, wi certain circumstances, 
the income of a minor admitted to the benefits of partnership is treated 
as the income of the father 

Hindu joint family firms —See secUon S of the Indian Partnership 
Act, 1932, which excludes such firms and a Buddhist husband and wife 
carrjmg on business as such from the defitution of 'partnership', which 
latter relationship arises from contract and not from status Ram Lai v 
Lakshmi Chand, (1861) 1 BHC App 11 

Registered firm—As to the method of assessing a registered firm, 
see notes under section 2 (14) as regards the procedure for registering 
a firm, see notes under section 26-A. 

Unregistered firm —See notes under section 2 (16) 

Firm—What is a.—^There is no such thing as a firm known to the 
law, Ex parte Corbett, (1880) 14 Qi 12^ though m Scotland a firm is 
recognised as a separate entity,«e, a different legal person from the part¬ 
ners All the same a 'firm' is recognised in commercial practice as a 
separate entity apart from Us partners, and the Income tax Act recogmses 
this See also & parte Chippendale, (1853) De G M 5. G 19 (36) 

"It IS argued by the Commissioner that a partnership Is for income- 
tax purposes an entity but it is not an entity known to the law, it is 
not a separate entity like a company limited by shares, Us name is 
merely a convenient method of describing Us partners each of 
whom IS jointly and severally liable for its debts and for 
income tax purposes it is a convenient body to assess, as 
the partners carry on trade together and keep books in which 
the partnership transactions are entered and earn together profits or 
•make losses It is to be observed, that for this purpose no distinction 
cao be made between registered and unr^stcred firms for whether 
a firm is a legal entity or not does not depend on registration," per 
Sehwabe, CJ,m Commissioner of Income tax v Mr Ar Ar Anma- 
chalam Chetfi, I ITC 278, 47 Mad 660 

The new Partnership Act adheres to the view that i firm is not a 
legal person 

Section 239 of the Indian Contract Act was as below — 

" 'Partnership' is the relation which subsists between persons who 
have agreed to combine their property, labour or skill m some business, 
and to share the profits thereof between them " 

"Persons wImj have entered «ito partnership with one ancAhei are 
called collectively a ‘firm’” 

The corresponding definitions in the Indian Partnership Act, 1932, are 
as below — 

"'Partnership’ is the relation between persons who have agreed to 
share the profits of a business earned on by all or any of them acting 
for all 

Persons who have entered mto partnenhip with one another are 
called individually 'partners’ and collectively ‘a firm’, and the name 
under which their business is called the ‘firm name' ” 

To quote the comment of the Special Committee (which prepared the 
Draft Partnership Bill) the new defimben cont^ns three distinct elements 
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(1) TJiere must be an agreement entered mto by all the persons concern^, 

(2) the agreement must be to share the profits of a business (a trade 
occupation or profession) and (3) the business must be carried on bj all 
or any of the persons concerned acting for all 

The element of shanng of losses was omitted as a pre requisite since 
it may be regarded as consequential on the sharing of profits, te, on the 
relation of a partnership established otherwise 

Persons who have no mutual rights and obligations do not constitute an 
association because they happen to have a common interest or severm inter 
ests in somethmg which is to be divided between them Snuth v Anderson, 

(1880) IS Ch D 247 If the shares arc distinct and separately transfer 

able, Acre would only be a co ownership and not a partnership which ^ 
only arise if there is a common busmens and sharing of profits Thus the 
joint proprietorship m defined shares of a house let to tenants would no: 
be a partnership but if the house was used as a hotel under their own 
management a partnership would anse m regard to hotel keeping French 
V Styrxng (1857) 2 CBNS 357 Part-owners of a ship are not neces 
sanly partners Helme v Smith (1837) 7 Bing 709, but if they employ 
the ship in trade or adventure on joint account they are partners 5® 
that employment and the profit made Green v Bnngs, (1847) 6 Ha. 395 
Even the joint acquisition of property avowedly for purposes of profit wts 
not make tlie matter necessarily one of partnership, Lomon Fvuntciol Asso 
ctation V Kelk, (18S4) 26 Ch D 107 Sharing gross profits will 
result in a partnership Z-yon v Knowles, (18^) 3 B & S S56 
Just as common interest will not m itself create a partnership 
a division of profits so shanng of profits wll not unless there is ? 
common business Although a right to participate in profits is a strong t« 
of partnership there may be cases where upon a simple participation o 
profits there is a presumption not of law, but of fact that there is 
partnership yet whether the relation of partnership does or does not exis 
must depend on the whole contract between the parties and that circum 
stance is not conclusive Ross v Parkyns (1875) LR Eq 331> Cox y 
Htcktnan, (1860) 8 HLC 268 AfoHow March & Co y Court of Wards, 
(1872) L,R 4 P C 419 Where a coal merchant and an importer arrang 
ed informally that for some time the importer would invoice coal at co^ 
and that half the profits made by the merchant would be given to the i® 
porter it was held that there was a partnership, fohn Gardner and BotO' 
nng Hardy & Co y Comnnsnontrs of Inland Revenue, 15 Tax Case® 
602 On the other hand when the (outgoing) vendor of a doctor s p®^ 
tice gave the purchaser three months’ mtroducUon and the two workw 
together it was held that there was no partnership Pratt v Stnei, 1' 
Tax Cases 459 

It IS not easy to draw the line between a partuership and a paymei^ o 
salary by a share of profits Steel v Lester, (1877) 2 C P D 121 Shaf 
mg losses is a strong pnnut facie test of partnership, Commissioner / 
Income tax v Baboo SaJub & Sons, 2 IT C 502 But it is even possioi 
for a person both to receive a share of the profits m another man s bus 
ness and share his losses and yet be only a servant of the other 
It would all depend on the terms of the agreement behveen the two Watd 
V Htrseh, (1884) 27 Ch D 460 

Many of the above niliogs have now been codified m the Indian 
Partnersbp Act as below 
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SecUoa 5 The relation of partnership arises from contract and not 
from status, and, in particular, the members of a Hindu undivided 
family carrying on a family busmess as such, or a Burmese Buddhist 
husband and wife carrying on business as such are not partners m such 
busmess 

Section 6 In detennirung whether a group of persons is or is not 
a firm or whether a person is or as not a partner m a firm, regard 
shall be had to tlie real relation between the parties, as shown by all 
relevant facts taken together 

Explanation 1 —The sharing of profits or of gross returns arising 
from property by persons holding a joint or common interest m that 
property does not of itself make such persons partners 

Explanation 2 —The receipt by a person of a share of the profits 
of a business, or of a payment contingent upon the earning of profits 
or varying with the profits earned by a business does not of itself 
make him a partner with the persons carrying on the business and m 
particular, the receipt of such share or payment—^(o) by a lender of 
money to persons engaged or about to engage m any business, (b) 
by a servant or agent as remuneration, (c) by the widow or child of 
a deceased partner, as annuity, or (d) by a previous owner or part 
owner of the busmess, as consideration for the sale of the goodwill 
or share thereof, does not of itself make the receiver a partner with 
the persons cariying on the business 

A selling association which was formed by an agreement between cer* 
tain ice manufactunng concerns in order to prevent under selling by con* 
stituent firms, and which had the entire control over manufacture, sales» 
etc., and distributed the profits between constituent members, was held 
to be a 'firm', and the fact that the constituent firms made heavy losses 
because of the controlled prices >vas held to be irrelevant, Lucknow Ice 
Assoctahon v Commissioner of Income tax, 2 ITC 156 A similar nil 
ing was given by the Lahore High Court also m Kktishirani—Dukhbanjan 
ran—Tekchand v Commissioner of Income tax, 3 IT C. 298 

A deed of partnership purporting to show merely the shares of the 
partners (in this case a mother and her minor children) without disclosing 
the business or the assets or the source of income and with no indication as 
to how the infants combmed their properly, labour or skill was considered 
not to have brought a firm into existence In re Bai Sukmahoo, A IR- 
1932 Bom 116, 6 ITC 13 

Where one man supplied all the capital and bore all the losses, and he 
and his attorneys had the control of the business including the power to 
alter the shares of profits of the other persons and even dismiss them, it 
was held that the relation was one of master and servants, and not a 
partnership, Mahomed Kasim Rottfher v, CoHiHiiJ.tiOrtcr of Income fax, 54 
M L J 219 (F B ) The mere fact, however, that a person shares only 
the profits and not the losses iviU not by itself negative the existence of a 
partnership, British Cotton Grower/ Association, Punjab, Ltd v Comms 
sioner of Income tax, Punjab, 1937 IT R 279 

The law looks only to the shares in the partnership business ana not 
to the actual receipts of each partner from it, therefore, a partnermip 
under which the shares of the gmnasbta partners are specified but the aciu 
allocation depends on other factors such as the time devoted to the ous , 
is a valid partnership, Commissioner of Income tax, Burma v 
Mangumal Lumda Singh, 1939 ITR 2{® 
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The cessation of active bu'iness cannot of itself extuiguish a firm if 
It continues for other purposes, eg, collection of outstandings and payment 
of liabilities, Gopu Balaknshnay^a and others v Commissioner of Income 
tax, M^ras, 7 IT C 276 

There can be no partnership betttecii a Hindu undivided family and 
one of its own undivided members Lokenath Prasad Z?o«d/iJHio v Commir- 
s^oncr of Income tax, B & 0 1040 IT R 360, nor between a guardian m 
his individual capacity and lus minor uards represented by himseJf Jn re 
Mohanlal Shyamlal 1942 ITR. 219 (All) If a member of a Hindu 
undivided family makes a contribution from his separate funds to the 
family business that may be a loan advanced to the family and entitled to 
mtcrest but there can be no partnership as a consequence In re 
Lacfe/iMW«dar 1944 ITR 335 (Lah ) 

Once a nakf is created all rights of property vest m the Almighty 
who, being non personal cannot enter into partnership with a material 
person a partnership therefore purporting to treat a zvakf as a partner 
represented by the «iu/a co/i is not a partnership lo law IJoosan Kaserm 
Dada v Coiiimmio«cr of Income lax, Bengal, 1937 ITR. 182 A per^n 
cannot at one and the same point of time be a partner m a firm m his- 
individual capacity and also a partner m it in his representative capacity 
1937ITR 162 

Prohibited partnerships —Both m England and m India the number 
of persons who may fonn an ordinary partnership is limited See section “t 
of the Indian Companies Act (VII of 1913) Under section 23 of the 
Indian Contract Act (IX of 1872) the consideration or object of an agree* 
ment is unlawful if it defeats the provisions of any law and die agreenicnt 
IS void Therefore a partnership which is prohibited under the Companies 
Act will not be recognised as such by the Income tax OlBcer But he can 
tax profits from illegal or unlavrful transactions Sec notes under sections > 
and 4 (3) (vn) 

Firms as partners—After reviewing the following cases vis r 
Seadoyal Khcmia v Joharmidl AfounmH, 50 Cal 549 Brojo Lai Saha 
Banikya v Eudh Nath Pyardal, 55 551 Bojoiifti Bibt v Babulal 

Poddar 1930 ALJ 1517 Kader Bux Omcr Hyaf v Siikf Behan, 35 
CWN 489 the Allahabad High Court ruled in Jaidayal 3fodoH Gopai v 
CominwnOKfr of Income tax 1933 ITR 186 that a firm cannot legally 
be a partner in another firm Therefore if there is a so called partnership 
between two firms and a Hindu undivided family and the share of members 
of the firm are not mentioned in the partnership deed the union as a whole 
IS not a firm but an association of individuals for the puipose of taxation 
Mum Channu Factanes Union v Commijfioiter of Income tax Punjab, 
1936 ITR, 203 AIR 1936 X.aii 48 Tlie ruling in Jaidayal M^an 
Gopai Case, 1933 ITR 186 applies to all firms, whether registered or 
not, and there can be no partnership m stnet law between a firm and a 
Hindu undivided family Parbhu Lai Ptyordal v Comnnsjsoner of Income 
tax 1935 ITR. 197 (All) 


In Chandnkaprasad Rainswan^ v Commissioner of Income tax, 1939 
ITR- 269 the Allahabad High Court held that though a firm as such 
cannot enter into a partnership with another firm (because a firm as such 
is not a legal entity) the larger partnership formed by the two firms can 
be a partnership m law between the members of the two individual firms 
and that even if the laiger partnerdup was illegal tlie income assessable 
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to tax IS the actual income of the individual or of a firm irrespective of the 
manner m which the income was denved and of the legality or otherwise 
pf that manner 

Partnerships how taxed—Under secbon 3 a firm or its partners 
individually are chargeable under section 14 a partner in an unregistered 
firm IS not taxable m respect of his share of profits if the firm has been 
taxed under section 23 (5) a registered firm as such (apart from the 
partners) is not ordinarily taxed and the Income tax Officer at his discre¬ 
tion may treat an unregistered firm as thou^ it was registered. 

Different partnerships —The same persons can enter into more than 
one partnership under the same deed and it is a question of fact of the 
construction of the partnership deed whether there is only one partnership 
or not JCrts^ina (jti««iKp Ca v Commtsswxer of Income-tax Punjab S 
IT C 334 The mere fact that two different ventures belong to the same 
persons and in the same proportions does not necessarily make the two 
partnerships identical on the other hand the fact that the ventures were 
called by different names would not m itself make them separate. The 
test is whether m substance and m tnith the business of the two ventures 
can be held to be so connected as to form a single business In re Monm & 
Co 4 IT C 478 A.I R. 1929 Cal 753 

Firm—Residence of —The residence of a firm under the law as it 
stood before 1939 was detemuned by the same considerations as the rest 
dence of a company *.e, largely by the seat of the directing power behind 
the business and not by the physical residence of the individual partners 
See notes under section 4 (2) T S Ftrm v of Income tax, 

50 Mad. B47 2 ITC 310 Since 1st Apnl 1939 section 4.A (c) lays 
down that a fircn is resident m British India unless the control iod 
management of its affairs is situated ivhoUy without British India See 
notes under the latter section. 

Notices on firois—Service of—As to the service of notice on a firm 
see sectioa 63 (2) 

Discontinuance of business by firms.— See section 25 
Firm—Constitution of—Change in— See 'ection 26 
Partnership of Wife and Husband —In in re At tbalal SarobhM 1 
ITC 234 it was held that a partnership between a husband and wife ta 
which the husband was almost eveiythiug in the concern—having the sole 
control of the management the power of determining the partnership sod 
of admitting new partners—was a valid partnership 

Per SJiah CJ — There is nothing in the document to exclude the 
idea of combining her property labour or skill m the business of the 
firm Indeed the papers sent up with the reference tend to sho v that 
she did agree to tender herstU liable to the Bank as a partner of tfu* 
firm along with her husband. That involves the idea of contnbuimg 
property to the business of ifae firm. When the parties agree 

to become partners it is not ncce<«ary to state in terms that they agree 
to combine property labour or skiU T^t may be implied a^d m 
* the present case I see nothing to exclude the idea of combmmg 
property labour or •skill when and so far as necessaiy beUvetm me 
partners The fact that the cmitrol is kept with Mr Vmbaiai « 
that he has certain extra ngbts as a major partner docs 
sense negative a partnership according to Jaw It is open ™ 
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partners to agree, on the lines on which they have agreed in this ca<e, 
to allow the business of the partnership to be conducted by one of 
the partners ” 

If the Income tax Officer had found the partnership to be bogus m 
fact, he could presumably have ignored it 

“This reference has been made on the footing that the document 
ewdences a real transaction between the parties The learned Advocate 
General has not suggested, and I do not think that on this reference it 
could be suggested, that the document does not evidence a real traos 
action between the parties to the docufn«it But he contends that me 

3 uesUon of law that anscs is whether on a proper construction of tms 
ocument the two persons are constituted partners in law,” AIR 1924 
Bom 182, 1ITC234 

Bogus firms —iThe Income tax Officer can refuse to recognise a 
if he has reason to think that the inslniment of partnership is not genuin 
There should be a finn before the Income tax Officer can 
the mere existence of an instrument of partnership will not in itself bn g 
a partnership mto existence if there is really no partnership, Dukuison 
Gross, 6 A.TC 551. 11 Tax Cases 614, In re Stswesu-arkl SriM 
Cal 1336 On a question of fact the finding could not be questioneil ^ 
the High Court so long as there is evidence to permit of such finding » 
Cotnmiwionerj of Inland Revenue v Sansom, 8 Tax Cases 20, 
CoinwwjWMWJ of Inland Revenue {CS), 4 AST C 543, 10 j' 

ComHurnoHcri of Inland Revenue v IVfutmore {KBD), 5 ATU ^ 
Sv DUtshavj Petit V Commurwiier of Ineome tax, 2 ITC 55, all ^ 
of ‘one man’ concerns m which it has been held that the Income tax O® 
can go behind the documents and accounts if the facts and circuin«an« 
of the case justify his doing so See also Hawker v Coniptoti, 8 * . 
Cases 306, in which the Commissioners held that no partnership 
and Morden Rigg & Co, etc v Monks, 8 Tax Cases 450 m which 
Oimmissioners held that a partnership existed In all these ^ 

Courts declined to interfere on the ground that the findings were of « 

It is dear that m the absence of an inslnunent of partnership the 
falls on the asscssee of proving the existence of a partnerdiip 

An arrangement between a financier and an active worker to share 
profits and losses in developing a piece of land was held to be a paring 
ship even though the relative correspondence stated m terms that the 
arrangement “shall not constitute a partnership” Fhiston v Johnston, 

AT C 62 (K B ) 

"ibu do not constitute or create or prove a partnership by saymg 
there is one The only proof that a partnership exists is proof of ^ 
rdations of agency and of community m losses and profits and of "ic 
^anng m one form or another of the capital of the concern ,, 

L J Cijac m CouimunoKerr of Inland Revenue v lVill>a>nsoH, I’ 
Tax Cases 335 In that case the facts were as follows There was 0° 
deed of partnership Father and sons leased a farm jomUy The 
supplied capital, controlled the bank account which stood in his name ^ 
also purchases and sales He gave moneys to the sons from tune to 
—not regular shares No account was kept of the farm. The busui«« 
was claimed to be a partnership at will, wh^h the Commissioners accept«^ 

- The Court of Sesuon held tliat there was no evidence to justify that there 
was a partnership 
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Under a contract behveen a father and his children the latter who 
worked in the business were to diare profits equally, the father’s interest 
being limited to the sums advanced and interest thereon the children were 
to draw wages but no share of profits until the fathers advances were 
repaid The father had the sole control of the business and was the only 
person allowed to operate on the firm’s bank account Held, that the father 
was the sole owner of the business, Ayrshire Pidhuan Motor Service a>id 
Ritchie V Commissioners of Inland Revenue, 14 Tax Cases 754 


Whether or not a person is a partner in a firm is a question of fact 
llukumchand Dumchand v Contmustoiter of fitcome tax Punjab, 1^1 
IT R 616 The Court will not however, accept a finding based on 
mere suspicion. Where there were two closely connected firms with 
several common partners and dose interconnection m respect of tran¬ 
sactions, and m one of them the assessee and his minor son were among 
the partners and m the other two of bis minor sons the Income lax Depart¬ 
ment daimed, without any further evidence beyond the fact of partnership, 
to treat the minor sons as mere nominees of the father but the High Court 
disallowed the claim CoHinturuincr of Income-tax, Bombay v GotuIchanJ 
J/ukumehand, 1943 IT R 462 

, In the case of an unregistered firm, which the locome tax Officer finds 
to be not genuine, that is, if the Income tax Officer finds that there is no 
firm m existence in fact but only m name, it would apparently be open to 
the Income-tax Officer to ignore the firm and treat the profits of the firm 
as the profits of the real proprietor of the firm That is to say, in ascer¬ 
taining the ‘total income’ of the partners, the Income-tax Officer will go by 
the real mteresb of the partners and not the alleged interests 

Whether a partnership has been dissolved or not is also a question of 
fact and it is open to the Income tax Officer to ignore an alleged dissolution, 
if m tact It IS not true So, when an individual doing business in partner¬ 
ship with others claimed in the course of proceedings under section 34 
.against him that the partnership had been dissolved retro«pectively for over 
six months and m support, produced a regi»lered deed of dissolution of 
■pavtivership dated two days before, its production before the Income-tax 
Officer, and the deed contained false and contradictory statements, and the 
.accounts showed that even after the alleged dissolution the partners were 
receiving their shares of the profits of the business, the 'Ulahabad High 
Court held that there was evidence on which the Income tax authorities 
could find that the alleged dissolution was not true. In re La/a Tnbemram, 
1938 ITR 510 Rules 4 and 6-B as amended m 1939 incorporate the 
-substance of some of the forgoing decisions 


Non-distnbution of profits.—Notwithstanding the fact that certain 
as e»»ees. three brothers who lived and messed together, kept no accounts 
no -eparate ledgers and did not draw on the profits more than to a limited 
extent for their maintenance, it was held m Commisswner of Income tax 
V Kekabkai and others. A.I IC 1920 Nag 6, that the assessees were enPlled 
-to be registered as a firm. The reasoning was as follows It is not a 
•necessaiy condition of partnership under «ection 239 of the Contract Act 
tliat the profits should be divided at a particular time, nor docs the certifi 
cate m the application under the Income-tax Rules require the profits to w 
Kltvid^ within a particular limit of time If a firm is a firm under ine 
Contract Act and if the certificate is given in good faith, the Commissioner 
•of Income-tax should register the firm. 

1-39 
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Sec, however, section 28 (2) which gives power to the Income tax 
Officer to levy a penalty if the profits of a registered firm have been distn 
buted otherwnse than in accordance with the instrument of partner'^hip 
produced before the Income tax Officer as gov erning the distribution so 
tiiat revenue is lost. 

Both sections 14 and 16 ittahe it dear that the share of profits of a 
partner is to be included in his total income irrespective of whether he has 
actually received them or not The English Law on this subject (see 
proviso to section 20 Income tax Act 1918) is almost similar, see 
per Homdge I in Gaunt v ComwMfiOfl^rf of Inland Revenue (1913) 

3 KB 395 and Rowhit I m Blott v Commisstoners of Inland Revenue, 
8 Tax Cases at p 111 Further in Bntuh India the partners of a firm 
seeking registration have to certify under Rule 3 that the> have received 
or will receive their respective sliarcs of profits 

Evasion of tax—Unregistered firms —See section 23 (5) under 
which the Income tax Officer can treat an unregistered firm as though it 
was registered if he finds that the Crown will obtain more lax bj treating it 
as registered 

(6 C) “Income” includes anything included in ‘dividend' 
as defined in clause (6-A) and anything which under Expla 
mtwn Z to sub section (1) of section 7 is a profit received in 
lieu of salary for the purposes of that sub section and any sum 
deemed to be profits under the second proviso to clause (wt) oi 
sub-section (2) of section 10 and the profits of an|y business of 
insurance earned on by a mutual insurance association com 
puted in accordance with Rule 9 m the Scliedule 

History—This definition was first introduced m 1939 and the word 
'company altered to association m 1940 

Income —The word income m its ordinary usage excludes ever) 
thing m the nature of capital and the 'ipecial definition m this clause 
expands the ordinary meaning of the word so as to include four specific 
cases which m the absence of the definition would fall under capital or 
will be a mere repayment of excess paid vts (1) dividend as defined 
under clause (6-A) (2) profits in lieu of salary under the Explanation 

to section 7(1) (3) sale proceeds of discarded mich nery and plant and 
(4) profits of mutual insurance associations Were it not for thi-i defio 
tion the first three items would be capital and the last might be held » 
be a repayment of excess payments 

As regards (1) see notes under clause (6 A) as regards (2) 
CommwiOMcr of Income tax Madms v Flcicher AIR 1937 P C. 20i 
1937 IT R 428 (under «eclion 7) which is nullified by this definiuon as 
regards (3) see notes under section 10 (2) (m») and as regards (4) 
see notes under section 3 as to hlutual concerns See also sect on 10 (o) 
regarding the taxation of profits of tirade professional or similar as«oaa 
tjons to vvhich liovvcvcr llierc is no reference in this defin non As 
regards profits of business of insurance camtd on b\ a mutual insurance 
a <^ocialion sec notes under rule 9 of schedule [and section 10 (7)] 

It will be seen that the Act, and more particular!) ifie extensn*^ 
amendments of 1939 u^e the word inoime somet mes as including income 
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profits and gains tc, m contradistinction to capital (and repayments in 
mutual concerns) and sometime as distinguished from profits and gams 
te, the latter refemng to a business profession or \ocat on and the former 
to most other sources In this definition clause it is obviously used in the 
former more comprehensive sense 

As to rulings and dicta about Capital and Income generallv ste notes 
under section 3, and as to econwnc concepts on the subject see the 
Introduction 

(6*D) “Inspecting Assistant Commissioner ’ means a per 
son appointed to be an Inspecting Assistant Commissioner oi 
Income tax under section 5, 

History —This clause was inserted m 1939 See notes under 
clause (3) 

Functions —See sub sections (S) and (6) of section 5 sections 23 A 
28 and 53 The main functions however are intended to be extra 
statutory wa inspectonal and advu>oiy, as will be seen from the Enqiurj 
Committee s Report 1936 

(7) “Income tax Officer'* means a person appointed to be 
an Income tax Officer under section S, 

See notes unaer section 5 


(8) “Jlagistrate" means a Presidency Magistrate or a 
^fagistrate of the hrst class or a Magistrate of the second class 
specially empowered by the Central Government to try offences 
agajnst this Act, 


Magistrate-^The ivords <peaally empowered by the Local Govern 
ment to try offences against this Act were introduced m 1918 The word 
Central was substitute for Local by the Government of India (Adaptation 
of Indian Law ) Order 1937 


(9) “Person” includes a Hindu undivnded family and a 
local authonty 


Person—In the 1886 Act person was defined as including a firm and 
a Hmdu imdivided family The definition was given up in the 1918 Act 
as being covered bv the definition in ihc General Gauses Act The Select 
Committee added the present definition m 1922 so as to make the positictfi 
clear See ol o note* under Asscssee (section 2 {2)J The reference to 
a local authority was added in 1939 m view of the liability of such an aulbo- 
ntv to tax under die re>i*ed clause (w) of section 4 (3) As to a Hindu 
undivided family se>. below As to whether a person includes an mlant 
see note> under section 40 and R \ Kci^markct Commissioners (Ex parte 
Huxley), 7 Tax Cases 49 ri916) 1 K.H 78S 


Family—Umt of taxation—A Hindu undivided family is a separate 
enuty for income-tax purposes bang ordmanlv represented by the tarta 
or manager Under «cction 14 the incwne received from that of the family 
by a number is excluded from ins total mroo'e. He is ncithtr taxable on 
vvhat he receivts nor can what he receives affect the mlca of fax on " 
mcomc (s>.c sub-section (1) of section 16) \of can he get a refun 1 ox 
lax in TC«pcct of it Lnder the Utiance die rates of tax appticaMe 
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to a Hindu undivided family may be different from those applicable to an indi¬ 
vidual 

Hindu Undivided Family—^For the purposes of income-tax law the 
mam questions of Hindu Law are what constitutes a Hindu undivided 
family and what kinds of property and income belong to such a family as 
distinguished from its individual members No definition of a Hindu un¬ 
divided family has been attempted m the Act nor is a simple definition pos¬ 
sible Tlie law on the subject is governed by various sacred books of the 
Hindus, commentaries on and digests of the<e books, by custom and by 
rulings of Civil Courts, including of course those of the Judicial Committee 
of the Pnvy Council The mam feature about a Hindu undivided family 
IS that it IS a coparcenary or tenancy in common, but such coparcenary or 
tenancy anses by law among certain relatives of stated degrees including 
relations by adoption and cannot be created by voluntary contract among 
strangers or relatives not of the stated d^ree 

The Calcutta High Court held in In re Mooljt Stcka and others, 1933 
IT R 123, that the Hindu undivided family contemplated by the Income-tax 
Act was merely a Hindu coparcenary and not the family m its wider sense, 
and this view was dissented from by the Bombay High Court which m 
CoHimufloner of Income tax, Bombay v Gomedallt Lokshmi Naram, 1935 
ITR. 367, following Madras, Vcdathanm v Covmissuiner of Income tax, 
1933 ITR 70, held that the expression referred to the family in the wider 
sense Both the cases went up to the Privy Council who observed that the 
phrase ‘ Hindu undivided family ’ was used in the statute with reference, 
not to one school of Hindu Law but to all schools, and that it was, therefore, 
a mistake to paste over the wider words of the Act the words “Hindu coparce¬ 
nary"—all the more that it is not possible to say on the face of the Act that 
no female can be a member The Bombay High Court on the other hand 
having held that an assessee, his wife and mother, were a Hindu undividea 
family arrived too readily at the conclusion that the income was the income 
of the family 

A Hmdu undivided family includes all persons Imeally described from 
a common ancester and includes thar wives and unmarried daughters, while 
a coparcenary includes only those who acquire by birth an interest in the 
‘joint OT coparcenary property Therefore a widow of a male member re¬ 
ceiving maintenance is a member of the family Cliannan Dein v Com»mS' 
sioner of Income tax, Punjab, 1944 ITR, 153 

According to the Pnvy Council the words *'mcome of are simple words 
capable of a wider or a narrower meaning, and for the purpose of income tax 
and super tax under sections 3 and S5 income is not to be attnbuted, to any 
oac of the five classes of persons mentioned, by any loose or extended mter- 
pretation of the words, but only where the appheauon of the words is 
ranted by their ordinary legal meaning The relevant meaning m the case 
before the Privy Council was the ordinary meaning in Hindu Law according 
to the Benares School In an extra l^al sense and even for some purposes 
of legal tlieory, ancestral property may perhaps be described as family pfti- 
perty, but it does not follow that in the ^e of the Hindu f^w, it bdongs, 
save m certain circumstances, to the famdy as distinct from the mdmdu" 
By reason of its ongin, a man’s properQ^ may be liable to be diverted wholly 
or in part on the happening of a partiailar event or may be answerable for 
» particiilar obligations or may pass at his death in a particular way but if m 
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spjte of all this his personal Jaw regards him as the owner the propertv is his 
property and the income, therefore, is his income, i c that of an mdmdual 
It would not be in consonance with ordinary notiona or with a corrert inter 
pretatitm of the Mitakshara law to hold that property which a man has- 
obtained from his father belongs to a Hindu undivided family by reason 
of his having a wife and daughter. Katyaajt Vttiuildos, etc v Commtssio. 
iier of Income tax, Bengal, 1937 ITR. 90, (1937) 1 ai 6a3,64 lA 28. 

^ ^ Sivamy Gomedallt 1937 
ITR. 416, A I R 1937 P C 239 See also Comtnusroiier of Income tax,. 
Burma v Vednath Singh, 19«3 IT R. 222 in which a Hindu (Mitakshara) 
died leaving property to his only son whose mother and sister however, 
were still alive, and it was held, following Kalyanji Vxthaldafs Case, that 
the son was assessable as an individual 


As a consequence of the above Pnvy Council rulings the following 

instructions have been laid down by the Central Board of Revenue_ 

(o) The son of a Hindu (governed by any school of Hindu law) 
does not acquire by birth any mterest m his father’s self acquired property 
In respect of the income of such property the father is to be assessed as an 
individual *(6) In the ca«e of Hindus not governed by the Da>abliaga 
law the son acquires by birth an mterest m his father's ancestral property 
and therefore after the birth of a son the tneome from ancestral property 
IS to be assessed as the income of a Hindu undivided family According 
to the Dayabhaga law however, the son docs not acquire by birth any 
mterest in ancestral property His rights arise for the first time on his 
father’s death. In the father’s lifetime, therefore, the income from ances¬ 
tral property is to be assessed as the income of an individwal unless the 
father himself is a member of a coparcenary (e) The income of a sole 
surv iving male member of a Hindu undivided family governed by the ilitak- 
shara law is to be assessed as his personal income if he has no son The 
existence of a wife and daughters does not alter the position Under the 
Dayabhaga law the position is different According to that law a coparce¬ 
nary IS fonned only when the inheritance opens, and there must be two 
or more male heirs before a coparcenary can be formed But if any of 
these male coparceners dies leaving surviving him a widow or a daughter 
that widow or daughter would be admitted into the coparcenaiy in the 
place of the deceased coparcener As for example, a Hindu governed 
by the Dayabhaga law dies leaving three sons A, B and C The three 
sons, A, B and C, inhent the property jointly and form a coparcenary 
(although each mhents a defined share) If before partitioning their 
shares, B dies leaving a widow, BIV and C dies leaving a daughter CD, 
then A, BIV and CD will be members of the coparcenary onginally fonned 
by A, B and C It will thus be seen (bat the Da>abhaga law differs from 
the Mitakshara in admitting females into the coparcenary in certain circum¬ 
stances although they cannot ongmally form a coparcenary A coparcc- 
naiy IS o iorMn an undivided Hindu family and the mewne from the co¬ 
parcenary property will, according to the Dayabhaga law, be assessable as 
the income of an undivided Hiimu family notwidistanding that such co¬ 
parcenary consists of only one male member and one or more female 
member/ id) The income from ancestral property of a Hindu (governed 
by any school of law) with no son but with a wife and|or daughters is to 
be assessed as tlie income of an mdrvidual 

It would be mconsistent with the interpreution of the law me- 
Dayabhaga as of the law of the Mitakshara to hold that property wnicn^a.^ 
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mail has obtained from lus father belongs to a Hindu undivided family 
by reason of his having a wife andjor daughters Indeed since under the 
Dayabhaga law a son has no greater right in his father’s property than 
that of maintenance during his mmonty and the father is the absolute 
owner of property devolving upon lum, even the existence of a son will 
not make the income of the property in the father s hands the income 
of an undivided family 

It will be seen that, where there is only caie male raemberj he ivill be 
treated as an individual, and also that what a female member receives as 
maintenance is received by her as a member of the family within the mean 
ing of section 14 

After the decision of the Pnvy Couna! nn Kalyanji Vtthalda/s Case, 
the Hindu Women’s Rights to Property Act became law Whether sec 
tion 3 of that Act makes a widow a coparcener in the full sense of the 
word or not she clearly obtains an interest m the joint family property 
Therefore a family composed of a male member with a wife and undivided 
step mother is a Hindu undivided family and the male member must not 
be assessed as an individual Commustaner of Income tax, Madras v 
A V R MR M Lakshmanan CheUw, 1940 I TR 545 In d case, ante* 
nor to the Hindu Womens Rights to Property Act m which a widow of 
the last surviving coparcener adopted a son, who also died issuelcss, leav¬ 
ing a widow, it was held that the two widows together did not constitute a 
Hindu undivided family and that the property was that of the mother in¬ 
law individually, notwithstanding her liability to mnmtain the daughter in¬ 
law Panm Ba\ v Commissiotter of Income tax, C P, 1943 ITR 154 

Non-Hindus—Jams are Hindus for the purpose of the incoin^f^’* 
law in the absence of custom or usage to the contrary See the follow¬ 
ing rulings Chotoylal v Chunnolal, LR 6 lA 15, Bachbi v Makhanlai, 
3 All 55, Ambabai v Govtnd, 23 Bom 257 and iVat/m Sa Parsu Sa 
V Commiseioner of Income tax, C P, 7 ITC 129 So also, Sikhs 14 
Jams or Sikh joint families do not wish to be treated as Hindu undividw 
families, it is for them (according to the Income tax Manual) to prove the 
existence of a custom or usage to the contrary The Income tax Manual 
also directs that joint families of Moslems who follow Hindu Lavv m re 
gard to succession, e g, Khojas and Cutchi Memons are not to be treated as 
Hindu families for the purpose of this Act 

The members of a Mitakshara family after a preliminary decree f®*" 
partition has been made and before partition, are m the same position as a 
Dajabhaga family and can be individually assessed in respect of their 
shares, In re Keshardeo Chamna, 1937 ITjR. 246 (Cal ) 

The law assumes that the nonnal status of a Hindu family is one of 
jomtness m residence and estate The presumption m law, therefore, i* 
that a Hindu family is undivided and it i» for the person claiming any 
advantage for the purpose of tax to prove the contrary The law ais 
presumes that property once joint continues as such until the contrary 
IS proved. Other presumptions arc that property acquired by or m 
session of a joint member is joint property, and that the property „ 

with the nudeus of joint pn^erty is joint unless the acquirer has bee 
separated from the family All these presumptions, however, appb 
in the case of male members of the famib If the properly belongs to 
female member, the position is different as will be seen m what follow 
about ‘stndhanam’ 
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Section 25 A of the Income tax Act lays down in terms that unless an 
order has been pas'ed by the Income tax OiSccr under that section that a 
Hindu family has been divided, such family shall be deemed to continue as 
an undivided family 

A partition can be effected in several ways by decree of a Caurt, by a 
Deed of Partition (which under the Registration and Transfer of Property 
Acts must be registered if it involves immovable property over Rs lOO in 
value) by a Deed of Release from a member relinquishing his right to the 
joint property by an agreement—oral or written—among the members to 
remain separate or even a formal declaration by one member that he wiU 
lemam separate, by actually remammg separate for 12 years and by the 
conversion of a member to an alien faith Self acquired property however 
if It includes immovable property, eg, buitdings of a factory (m India such 
property does not include machinery) caniwt be transferred eveept by a 
registered instrument under the Transfer of Property Act In re Sir Sui'^ar 
Singh Mafithia, 1938 ITR 336 (AIL). ILR 1938 AH 638 AIR 1938 
All 4a2 

The family may be partitioned but not the properties which may be 
managed and shared m common At the same time a family camiot be joint 
if the property has been divided Even if the property remains joint if the 
family is divided iti <tatus the acquisition of the members ts tndtvn^al and not 
joint property See however section 25 A under which for the purpose of 
income tax what matters is, the division of the properly, and not merely a 
divided status 

It 13 also open to a family to arrange to enjoy a portion of the family 
property jointly l»t in specific shares and the arrangement at once becomes 
a voluntary contract outside Hindu law and >3 no longer subject to the 
inadents of Hindu family coparcenership There u also nothmg to 
prevent a member of a Hindu undivided family from earning on hts own 
account wi^out putting the earnings into the common stock but once he 
puts It into the common stock it becomes the family property and not his 
own 

Income from separate and sdf acquired property not pul mto the 
common stock is the income of the mdividua] even though he may have 
undivided ‘ons since they have no interest m such income, In re Kaliondas 
Vithaldas and others v Comwtssioner of Income tax, liengai, 1937 IT R 
90,64IA28 

The Income tax ifanual instructs inoime tax authorities that where 
the income profits and gains of v member of a Hindu undivided family 
consist of his personal earnings and acquisitiojis bj Ins oim exertions, they 
must be treated as his personal lacOTie and not as joint family income, 
unless they flow from the employment lo business or otherwise of the joint 
family property ’ 

Tlie following is an extract from the Calcutta High Court judgment, 
tn the case of In re Ganga Sagar Anaadamohan Shoho A.I R, 1930 Cal 
178 4 ITC 5S 35 CW\ 1190 (FB) 

Vow every Hindu family i$ presumed to be joint m food worship 
and estate Lender the Dayabhaga law each coparcener takes a defined 
share. The essence of a cc^rcenaty under the Alitakshara Jaw is 
unity of cnftersht(> whereas under the Dayabhaga law the essence of a 
coparcenary i« unity m fiossesstoH. So long is there is unity of 
fo^sscssion, no coparcener can «ay that a farticulor share of the property 
belongs to hmx That he can say only after a partition Partition 
then,'’according to the Dayabhaga law, consists m spliting up joint 
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possession and assigning speafic portions of the property to the several 
coparceners But there is no presumption that a family, because it is 
joint, possesses joint property or any property Where tlicre is joint 
estate and the members of the family become separate m estate, the 
family ceases to be joint Mere severance in food and worship does 
not operate as a separation Cesser in conimensality is an element 
which may properly be considered in determining tlie question whether 
there h^ been a partition, but it is not conclusive, Clwwdhry Canesh 
Dttli V Mt Jcwach, 31 IA 10 31 Cal 262, Ranganatha Rao v 
Narayanasami, 31 Mad 482 If, however, after cesser in commen- 
sality any member of the family is in possession of any portion of 
the property separately, the presumption referred to above is consider¬ 
ably weakened No doubt it is true that the mere fact that a property 
I is purchased m the name of a member of the family and tliat there are 
receipts in Ins name respecting it, does not render the property by 
itself, his separate property, but if m addition to the fact that certain 
property stands in the name of one of the members, there be these 
further facts, namely, that some other members of the family have 
properties standing m tiieii separate names and are found to deal with 
the same as tlieir own without reference to the rest of the family and 
tliat the members of the family are allowed to appear to the world W 
be Uie owners of the sard separate properties, the presumption that the 
properties are joint is almost gone and the burden of proving that the 
properties are still joint will he on those who allege that thej aw 
joint If the family remains jomt no charge can be made against 
any coparcener because in consequence of his having a larger family 
to maintain than otliers, a larger share of the joint income was 
on his family Such expenditure is considered to be the legitimate 
expenditure of the whole family If, however, the expenses of the 
marriages of the daughters and of the education of the childreii are 
paid for separately by the coparceners, that is a circumstance which 
must be taken into consideration for the purpose of finding out whether 
the family still remained joint”, Abhoy Cbandto v Peyan RToliW ^ 
BLR 347. 

It does not, however, follow from the above niluig that it is not op^ 
to the members of a Dayabhaga family to become divided except by 
dividing the family property by metes and bounds, and that, even though 
the mtenbon to separate had been unequivocally declared and everylhihg 
eke necessary to bnng about the disruption of the family had been doocr 
the family would still be joint in law merely because, Uiero was no division 
by metes and bounds An imequivocal declaration of intention, however 
IS necessary m all cases to prove division. In re \Mtilbck and Sons, 193» 
ITR. 99 (All ) Sec, however, section 25-A as to the conditions to be 
satisfied before the Income lax Officer can treat a family as divided for the 
purpose of taxation 

Gifts from father.—According to a long course of rulmgs on 
Madras High Court, where a father gives his self acquired property to lus 
son, he takes it as ancestral property unless it is apparent that the 
intended to be personal to the son This view howeter, is not shared by 
certam other High Courts See Velayudkan Clicttiar v Comnitsstoner °} 
Income tax^, Madras, 1945 ITR. 30 

Assessment after partition— See section 2S-A and notes thereunaW 
Partition—Questions of fact and law^—It will be seen from the 
foregoing that the law merely lays down various presiunptions which, o 
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course, can always be rebutted bj stronger evidence to the contrarj, eg, 
the partition might be a mere use for hoodninkmg creditors and m fact the 
family might continue to he joint The essential thing to remember is that 
It IS always primarily a mestiou of fact whether a Hndu family is divided 
or not, Piyarelal, eic v Commissioner of Income tax Punjab, 1933 ITR, 
215, Raja Singh Obera v CojmMrrjiortrr of Income tax, Punjab, 1934 
ITR. 331, and under rhe Income tax Act it is entirely for the Income-tax 
authonties to decide questions of fact and not for the Civil Courts So 
long, therefore, as the Income tax authorities do not misunderstand the law 
or act Without reasonable grounds, the High Court will not interfere with 
their conclusions 

If all the persons concerned agree that the family is divided the 
Income-tax Officer must concede that at that point of tune when thQ' so 
agree the family is divided O LKKN Kannofpa Chethar v Commis¬ 
sioner of Income tax, 2 IT C 381, unless the Income-tax Officer has 
evidence to shoi^ that the agreed partition is a sham 

Where arbitrators appointed by the members of a family delivered the 
award m November, 1935 (which was made a rule of the Court in 
February, 1936) and the award stated that the partition would take effect 
from 1921 (from which date in fact there had been a private partition) 
it was held that the Income tax authonties acted rightly in giving effect to 
the partition from 1921, In re Ratanchand Lallumal 1936 IT R 189 (All ), 
A.I R 1936 AU 279 

Where a joint family had no nucleus, a mere admission at one 
stage that all income was joint could not be conclusive of that fact m the 
face of stronger evidence to the contrary that may be adduced in a later 
year to show that a particular block- of income bad not been joint at all 
S B Indra Stngh v Coimnusioner of Income-tax, B & 0, 1943 IT R. 
Id In the absence of anything on the record to suggest a contraiy 
conclusion, an Income tax Officer is not justified in retusmg to accept an 
affidavit by the asscssce (that be bad ffirown into his family stock his 
self acquired properties) merely on the ground that the affidavit, being a 
confidential document under section 54, could not be used against the 
assessee by any other person In re Lakshmtnaram Gadodia, 1943 IT R- 
491 (Lah ) 

See also notes below under “Trading families *’ 

Stridhanam —A difficult matter in Hindu undivided families from 
the point of view of the Income tax Officer is ‘Stndhanam , t e, proper^ 
belonging to a female aud subject to special laws Under the Hindu law 
a woman, whether marned or not, has absolute nght over her own property 
in certain cases Presents from parents or from the husband, and property, 
which she has acquired for herself out of Uic above bnds of property, are 
all her own absolute property and the family has no claioi of any sort upon 
it See as to die nature and inadents of Stndhana Mayue’s Hindu Law, 
10th Ed, Ch XVI, pp 740, e! seq It she gives a portion of her income 
to others, such payments are gifts pure and simple and should be tr«tcd 
as such by the Income tax Officer The nght of inheritance in regard to 
Stndhanam is also peculiar It is from mother to daughter Under the 
Hindu law, a woman may also have a life estate in a property , but it iwcs 
no difference for the purpose of income-tax whether a person's inter“t is 
only a life interest or not, since what has to be taxed is only the income t\ 
Hindu lady may have to maintain other members, m which ca«e such main- 
1—40 
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tenance expenses cannot be taxed again as the income of those maintained 
or deducted from her own income except m circumstances that nould 
constitute a charge on the property See Raja Bejoy Suigh Dudkuna v 
Coiimtsstoner of htcaiue-tax, Bengal 4 I T C 151, on appeal 60 IA 196, 
6 ITC 449 , 60 Cal 1029 1933 ITR 135 

By a special provision m the Income tax Act, however, the income of 
a wife or of minor children whether of a Hindu or not is added on to the 
income of the husband or father in certain circumstances Sec section 16 
Bcnami—lit is not uncommon, for Hindu undivided families— 
especially trading ones—to transfer benaim, le, fictitiously the property 
of the family to one of the female members but actually keeping it as the 
family properly Cases of this type involve difficult questions of fact, 
which however are entirely for the Income tax Officer to decide on evidence, 
Haidar v CoHiwiujioHcf of Income tax, Burma, 6 I T C 37 There is no 
presumption that a property standing in the name of a Hindu female who 
IS a member of a joint family belongs to the famth and is not her 
Stndhanam The burden of proof lies upon the person who asserts that 
the apparent is not the real state of things BImban Mohim Dasi v hunnui 
Bala Dasi, 28 CWN 131 Romhnkar Bonerjee v Commtsnoner of 
Jncome tax, B and 0, 1936 ITR 108 

Maintenance charges and assignments—An assesscc govcnicd hy 
Mitakshara law had to pay under a decree of a Court a mainten^icfi 
allowance to his stepmother the allowance being a charge on his whole 
estate The Calcutta High Court held that there was no provision under 
sections 8 ct seq under which the allowance could be deducted The Pnvy 
Council however decided that the allowance was not the asscssee s income at 
all within the meaning of section 3 which seeks to charge only what ruches 
the assessee as income Raja Bcfoy Stnqh Dudhima v Commissioner of 
Income tax, 60 I A 196 1933 ! T R 135 A similar case was Coinnns 
xtoner of Income tax Bombay v D R Naik, 1939 ITR 362 (see notes 
under section 3 on income from encumbered property) It must be noted, 
however, that, m calculating the taxable income of a Hindu joint family, 
maintenance and residence allowances paid to a widow of a coparcener 
cannot be deducted merely because the amounts of the allowances have 
been fixed by a Court In the Dudhuna case the Crown sought to tax the 
sole surviving member of a Hindu joint family as an individual, and la 
determining his income as an individual the allowance paid to a step mother 
under a Court decree had to be deducted Where the assessment is made 
on a family as such, such allowances cannot be deducted Commissioner of 
Income tax Bomba-^ v Makanp Lain, 1937 ITR 538 ILR (1937) 
Bom 827, AIR 1937 Bom 479 

An allow^ce out of an assignment of land revenue by Government 
(jagir) made by the holder of the assignment (who has to be approved by 
^vemment) to a younger member of the family (the allowance being 
determined bj Government) « not received by the younger member as a 
member of the family since the allowance is a gift of the Government and 
would not necessarily cease if the payee left the family and is not received 
out of the income of the fiuiily, ^iw iw Kariar Singh v Commissioner 
of Income tax, Punjab, 1937 ITR 569 A.1 R 1937 Lah 905 

A Hindu (assessee) succeeded to an estate of which he was 001*^6 
reversioner, under a will, which provided, inter aha, for a payment of 
Rs 42 000 a year to the asscssee’s mother as a charge The estate came 
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under ihc Court of Wards \sl«> by consent gave Rs 30000 a jear to the 
mother The question aro»c ■whether or not the mother received the 
allowance as a member of a Hindu undivided family and it was held tlut 
>he did because irrespective of the source from which the son acquired the 
projicrty he was bound to maintain his mother What she received was 
therefore as a member of the family and not under the will Cohiwiw 
sooner of Income tax VP v fiani Rudh Au/iutn 19^1TR 607 (Oudh) 
Where a widow leaves the family and surrenders her life estate m it in 
Tclum for a monthly allowance the allowance is not received by her as a 
member of the family of which she was no longer a member having left it 
In re Kamalabala Dost 1940 I T R 4(M (Cal ) 

Impartible estates-—Tlic position of impartible estates has been one 
of difficulty as the following rulings will show 

Income from Royalties from land assigned by the header of an 
impartible estate to his younger brothers on the following conditions (o) 
The grant could be resumed on the death of the grantor by his successor 
or by the grantor on the deaih of the grantee (h) The grantor reserved 
to himself the right to a certain part of the Royalties and required the 
grantee to refer to him re-settlements of land surrendered by tenants— 
was held to be the income of the impartible estate because the holder had 
not parted with the lands irrevocably The test of such irrevocable parting 
IS notr who can sue the tenants for rent or grant acquittances for rent but 
whether the assignment represents a diversion by the owner of a part of 
his income m order to meet a liability of hts or whether it represents a 
charge on the income at source tr, a prior claim before anything can 
accrue to him leaving him only the residual share Raja JyoiJn Prasad 
Singh Deo v Commissioner of /neome~tax, Bihar and Onsso S IT C 68 
following/fmifo/t V Gnbhle and Bell v Gnhble t Tax Ca«es 522 (1903) 

1 K B D 517 On the other hand in Knshan Ktshore v Commissioner of 
Income tax Punjab 1933 ITR. 143 |4Lah 2a5 AIR 1933 Lah 284 it 
was held that an allowance payable to a younger son m an impartible family 
was not part of the income of the family but of the nature of a charge 
on the estate that it was the separate propertv of the younger son and 
should therefore be excluded from the income of the family and taxed 
as the younger son s income The question was again considered firit by 
the All^abad High Court m Iii re Maharaja Kumar of Vuianagaram 1934 
ITR 186 and then by the Madras High Court in I/aravana Cajafalht 
Racu \ Cammissianer of Income tar, 1934 ITR 288 both the Courts 
holding that the allowance due to and received fay a junior member of an 
impartible Hindu family is recaved by him as a member of such family, 
and is ^erefore exempt both from super tax and income tax. The question 
is not whose income the allowance is but whether it is received by a 
member of a Hindu undivided family as such ic m accordance with 
custom and there having been no actual separation of the family The 
Allahabad High Court distinguished Kis/iqh KxshorPs case on the ground 
that m that case the younger son bad in fact become separate Such 
separation iti tlie case of an impartible family is ind cated by a renunciation 
of^e right to succession 

These decis ons apply only to allowances claimable by the junior 
members and not to pure gifts by Ac semor member It would appear 
from these deasions that such gifts should be included in the income of 
the family See also section 14 and notes Aereunder 
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The Patiia High Court held in Raja Shiaprasad Siwjh v 
Emptror 1 ITC 389 that the Einancc Act contemplates the larger 
deduction for purposes of Super (ax only i{ the income is that of a joint 
family in which lUl the members are jointly interested and not in the case 
of an impartible estate in which the income is the property of the holder 
for the time being If the estate is impartible (he other members have no 
rights of coparcener'lup and all tliat they have is a right of succession by 
survivor hip They cannot demand a partition or restrain alienation 
The income of the estate is the income of the incumbent for the time being 
and the fact that he is bound to maintain others (rp,sons) does not make 
the income that of a joint familj 

On the other hand the Lahore High Court held m Di to« Krahan 
Kishore's case that the estate of an impartible Hindu family is not the 
sole property of the individual as the head of the family but the property 
of the family subject to all the incidents of impartibility and that supertax 
should he charged accordingly 

After reviewing certain authorities viz Slnvaprasad Stttgh v Praiog 
kwiian Debi 59 Cal 1399 (PC) Jagadainba Kuinan v IVazir Narayan 
Sifigh 2 Pat 319 (PC) Parbatt Ktuiuxrt Debt v Jagdischondrar Debal, 
"29 Cal 433 (PC) which lay down that the income of an impartible estate 
IS the absolute property of the holder and m no way different from property 
gained by his own effort or come to him m circumstances entirely dissoaated 
from the ownership of the estate, the Madras High Court held that there 
was no reason why die income of a holder of an impartible Hindu estate 
from that estate should for the purpose of taxation be treated differently 
from his income arising from his own personal exertions or other sources 
Ail that Krulian KuJicre’s case decided vvas that there is no legal sanction 
for the proposition that an estate governed by primogeniture cannot belong 
to a Hindu undivided facmlj but must be the sole property of the person who 
has succeeded by primogeniture and it does not lay down that income from 
an impartible estate is joint family income Raja oj Bobbth v Comintsstoner 
of Incotne tax Madras 1937 ITR. 78 

In Buvesvar Singhs case 1935 ITR. 216 (referred to under section 
14) the only question raised was as to the nature of the income m the hands 
of the younger member who received the maintenance allowance and not as 
to the nature of the income in the hand® of the holder of the estate and m 
a later case Rajendra Narayan Bhanja Deo v Co»iHiwjTO«er of JftcoviC 
tax B and 0 1938 ITR 536 the Patna High Court followed Rojo 
prasad Stngh v Kmq Emperor I ITC 389 and declined to follow the 
Lahore decision m htstian KuhorPs case 1933 ITR 143 The Lahore 
High Court reconsidered the deasion in 1933 ITR 143 in the light of 
several rulings of the Pnvy Council and deaded to adhere to its decision 
definitely dissentmg from the Madras decision in the Bahhilt case and the 
Patna decision m Rajendra Narayans case According to the Lahore view 
the bolder of an impartible 'Mitakshara estate regulated by pnmogeniturc 
IS taxable as the head of a family and not as individual Commtsstoncr of 
Income tax Punjab v Dijian Kuhan KtsJtore 1939 ITR. 427 This dea 
sion was modified by the Pnvj Council on appeal The income was to 
taxed not as that of the family but as that of the head thereof except that 
income from property under section 9 should be taxed on the family since 
the family and not the head thereof mdividually was the owner of the pm 
pertv (see section 9) Though the co-ownerdiip of the junior members may 
be in a sense only carr> mg no present right to joint possession if the ques 
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tioa be whether the Hindu undivided family or the present holder is the 
owner of the estate, the answer in Hindu law is it is joint family property 
There is a distinction between the ownersh-p of the property which is jomt 
and that of the income which is not The mcome of the head of the family 
other than under section 9 can be added on to his income from outside the 
family The qucation was left open whether though the house property 
belonged to the family the head could be charged individually under sec¬ 
tion 12 because in fact he received the income from the property 

AVliere a holder of an impartible estate had to pay allowances to the 
Rams of his predecessor under the orders of a Court ansing out of liti 
gation in which the lianis had challenged the successors membership of 
the jomt family of the predecessor, and such allowances were a charge on 
the estate the Income tax Department refused to deduct the allowances from 
the taxable income of the holder of the estate on the ground that the allow 
anecs were paid to members of a Hindu undivided family from its mcome. 
This view was not accepted by the High Court Shwprasad Stngh v Com 
musioner of Income tax, S and 0, 1942 IT R. 349 following Raja BejOy 
S\»gh DtidJiuno v Commustoner of Income tax, Bengal, 1933 ITR 135 
(PC) 

The payment, by the Court of Wards, as manager of an impartible 
Klitahshara estate, of a maintenance allowance to the mother of the holder 
thereof was held to be received by the mother as a member of the family 
An impartible estate belongs to the family, though the holder for the time 
being may have absolute rights over its income Commustoner of Income- 
tax, B and O V Maliarant Gyam hSanjan Koun, 1945 IT R. 55 An 
allowance paid under the Oudh States Act out of the income of an imparti 
ble estate is sot received que a member of a Hindu undivided family, be¬ 
cause the Act is not restricted to Hindus only Ram Ananda Kunian v 
Commussoner of Income tax, U P, 1943 ITR 235 (Oudh) The Oudh 
Estates Act covers both Hindu and Muslim estates, and created or re 
created as the case may be, certain estates and gave them legal form Such 
an estate therefore, does not have all the incidents of a Hindu impartible 
estate, and an allowance for maioteiiaoce received by a younger member 
is not received by him qua a member of a Hindu undivided family Ranan 
jaya Singh v Commustoner of Income tax, U P 1944 ITR. 159 (Oudh) 

Trading families—The most important class of Hindu undivided 
family from the standpoint of the Income tax Officer is undoubtedly, the 
joint Hindu family firm. The law regarding these families is sUghtl) 
Afferent from that regarding non trading families If the family carries on 
asv asvcestral trade or with the consent of all ds menders a new trade it 
is governed not by the ordinary Hindu law, but by such law as modified 
by the exigencies and usages of the trade The business is not dissolved 
by the death of any of the members No member can even w hen sev enng 
his connection with the family demand accounts of profits and losses Any 
member not necessanly the senior male inend>er, can be the manager of the 
business and as such can pledge the credit and assets of the famil) without 
being accountable for losses or guns. But a partnership based on onlj 
some of the members of the family, whetficr with outsiders or among them 
selves IS not a business ol, the family Even if a busme s is earned ot 
by all the members of the family, if the profits are divided upon some agreed 
proportion, the trade is not that of the family but that of an ordinary firm 
under the ordinarj law of partnership 
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text of the Act, and refereiices have been given in the notes under each 
section to the rules connected with that section 

Till 1930, all the rules were made bj the Central Board of Revenue 
From that year some of the rules under Chapter IX-A (relief to certain 
classes of provident funds) are made by the Qivernor-General in Couned 
(11) “Previous year” means in respect of any separate 
source of income, profits and gains:— 

(a) the twelve months ending on the 31st day of March 
next precetHng the year for which the assessment is to be made, 
or, if the accounts of the assessee have been made up to a date 
within the said twelve months in respect of a year ending on any 
date other than the said 31st day of March, then at the option of 
the assessee the year ending on the day to which his accounts 
have so been made up: 

Provided tliat where an assessee has once been assessed 
in re&pect of a particular source of income, profits and gains, he 
shall not in respect of tliat source exercise this option so as to 
vary the meaning of the expression ‘previous year’ as then 
applicable to him except with the consent of the Income-tax 
Officer and upon such conditions as the Income tax Officer may 
think fit; or 

(&) in the case of any person, business or company or 
class of person, business or company, such period as may he 
determined by the Central Board of Revenue or by such 
authority as the Board may authorise in this behalf; or 

(c) where a business, profession or vocation has be^ 
newly set up in tlie financial year preceding the year for which 
the assessment is to be made, the period from the date of the set¬ 
ting up of the business, profession or vocation to the 31st day oj 
March next following or to the last day of the period detennineo 
under sub-clause (b), or, if the accounts of the assessee are made 
up to some other date tlian the 31st day of March, and the case 
is not one for whidi a period has been determined by the Centra 
Board of Revenue untfcr siib-cfausc tlien, at the option ^ 
the assessee, the period from the date of the setting up of the 
business, profession or vocation to such other date: 

Provided that when such other date does not fall hetnceu 
the setting up of the business, profession or vocation and the 
next following 31st day of Mardi, it shall be deemed that ther® 
is no previous year; and 

when the assessee is a partner in a firm, ‘previous year m 
rcsiicct of his share of the income, profits and gains of the firm 
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means the previous year as determined for the asaessraent of the 
income, profits and g-ain^of the firm 


History—^There was ^no denrubon of previous jear in the Act of 
1886 but section II of that Act provided a similar definition [like clause 
(o) I, in respect of Joint Stock Companies and m respect of other sources 
of income The definition m the 1918 Act was the !,ainc as clause (o) 
of the present definition Clause (*) was introduced in order to cover 
exceptional cases in which a commercial community (1) follows i jear which 
IS slightly over or under 12 months and (2) follows year wl ch ends a few 
dajs or weeks after the financial jear 

The following changes were made m 1939 (1) The words m rc'pect 
of any separate source of income, profits and gams” were inserted 

(2) The Proviso under («) was substituted for the following — 

Provided that if this option has once been exercised by the assessee 

it shall not again be exercised so as to vary the meaning of the expression 
previous year" as then applicable to suA asse^see except with the con 
sent of the Income tax Officer and upon such conditions as ne niay think fit 
Item (2) 13 partly consequential on Item (1) and partly in order to avoid 
double as cssment m certain cases as explained later m these notes 

(3) Cla'use (c) was added m o^er to avoid double assessment of a 
part of profits of new businesses etc and (4) the previou» } ear of a 
partner in a firm was made clear 

Object of proviso tn clause (a) -^The discretion of the Iflcomc tax 
Officer IS absolute and it is open to him to impose any conditions tJiai he 
may think fit m order to safeguard the revenue. So long as hi» action is 
not mala fide or perverse or inherently unjust, the intervention of the Court 
cannot be invoked. The Income tax ifaaual says — 


The Income tax Officer will not permit the assessce to wxcfcisc 
the option if that proviso applies unless he is satisfied that the change of 
‘previous year* m respea of any sum of income profits and guns is 
sought on substantial grounds other than that of avonimcc of tax When 
the Income tax Officer does give his consent under the proviso the full 
period from the end of the previous year for the preceding year's assess 
ment to the end of the new accounting date will be taken as the previous 
yeai^, whether such penod is greater or less than a year In no ciraimslan 
ce^, however, will the rate of tax be adjusted «o as to apply a rate to an 
mcome of a penod greater or less than twelve months which wooW have 
been applied bad the ‘previous year' been exactly twelve months. On this 
mailer ihv instructions givim to Jneometa^ Officer under the Act before 
amendment (in 1939) have been withdrawn 

\s regards the changes made in 1939 at the beginning of Uie dcfimticn 
and in the provi^J to clause (o). the following extract from the Toquiiy 
Oimraittce's report — 

(a) The practice, where iho asscssee has more than one source of 
income and doses his accounts therefor at different dales is lo “leu 
late the income from each separate wiurce (’^ep.-iratc lni<.ines>t5 arc m 
Vended to be Seated as separate sources) according to the ^cjnralv 
accounting year adopted for it This practice ha« been recently i* 
anoroved bv the Ikmibay High Court in the C3>c of Cotnm>^on<r t} 

V 193fi 

suggest that it be reaffinned \fj aoieudment of clause (H) 


l—tl 
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2 of the Act, by the addition after the words “‘Previous year' means' 
of words such as “for each separate source of income” 

(&) It has been represented to us that when an assessee excrases 
the option under section 2 (11) (o) for the first time after his first 
year of assessment, this involves double assessment of part of his 
profits m the normal case To remedy this, we suggest that the pro¬ 
viso to that sub section be amended as follows —‘Provided that where 
an assessee has been previously assessed m respect of the same source 
of income, he shall not exercise this opbon so as to vary the meaning 
of the expression 'previous year’ as then applicable to him except 
wath the consent of the Income tax Officer, and upon such conditions 
as he may think fit” This amendment would enable the Income-tax 
Officer to prevent double asses<ment in all cases of change of account* 
mg date on the lines suggested in paragraph 6 (iv) of the Manual' 
Any separate source —^Though it can be argued that 'source' means 
one of the heads referred to m section 6 which uses the words ‘other 
sources ’ in the residuary head, the word would appear to be used m its 
ordinary meaning of something from which income arises, *e, m th® 
sense contemplated by the Enquiry Committee Possibly each branch ot 
a business would also be a sejarate source for this purpose WitlJ 
ence to the words ' income Teceivcd from a source withm’* an area, the 
Pnvy Council quoted with approval the opinion that source means not 
a legal concept, but soincihme which a practical man would regard as a 
real source of income ” Rhoaesio Metals Co v CommtssiOHcr of Taxet, 
1941ITR (Sup) 45 

Clause (b)—Delegation under.—The Central Board of Revenue has 
authonsed Commissioners of Income-tax to recognise as the •'previous year 
any commercial year, m usage, winch is not less than 11 calendar month* 
nor more than 13 months and also a year which does not terminate 
than 30lh April The Central Board of Revenue can authorise any period 
as ‘the previous year’, NaitakcJiand Falechand v CowimuJioncr of Income- 
tax, 2 ITC 16?, 7 Lah. 223, AIR 1926 Lah 421 

Nather the Commissioners nor the Central Board of Revenue can 
refuse without adequate grounds to exercise this discretion—see Jidtus v 
Oxford, (1880) 5 App Cas. 214, and other cases cited m the Introduc¬ 
tion. 

In the absence of orders by the Commissioner of Income-tax or Central 
Board of Revenue the Income-tax Officer is bound by clause (a) 
definition, » e, must adhere to a vear of 12 calendar months terminating o» 
some day in Uie previous financial year 

New business —As regards the object of the earlier part of clause (ch 
sec the following extract from the Enquiry Report 

"A difficulty an»es in the case of a newly set up business, the accounts 
of which arc made up to a date other than 3l5t March Clause (11) (<>) 
section 2 of the Act provides that the “previous year ’ shall be llie 12 months 
ending on the 31st March preceding the year for which the assuiiment ts ^ 
be made, or, at the option of Uie assessee. the y ear ending on some other 
date inthm the said 12 months, if accounts were marie up for a fenod of ^ 
year on that date, and does not provide spccific^ly for the case of a 
business 

In some circles, it appears to be the practice in Uic case of a new business 
to take such proportion of the profits «hown by the first account as corres- 
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ponds to the penod from the date df setting up of the business to the 
following 31«t March for the purpose of the first assessment of the business, 
again faking a full 12 months proportion of the profits shown by that 
account for the second assessment fhis may involve the assessment twice 
of the same profit' For example a busintss js commenced on 1st January, 
1935, and the profits for its years trading to 31st December, 1935 amount 
to Rs 10 000 There would be an assessment for the o months to 31st 
March 1935 of Rs 2 500 and an assessment for the 12 months to 31st 
December 1935 of Rs 10000—a double assessment of Rs 2,500 for which 
no rehef is provided 

This clause makes a part of the decision in Nanakchand hatecharid v 
Commissioner of Income (ajf 2 IT C 167, 7 Lah 223 obsolete 

Two years’ accounts in one year—An assesses need not necessarily 
adopt a method which avoids two 3lst Matidv es falling within an accounUng 
} ear for example that Samvot 3 ear, often adopted, vanes m length and may 
have two 31st Marches wiihm it But he cannot incorporate two years 
results m one year Where the head office aoxiunts for example, are by 
the Samjot year (starting on 19th March) covenng more tlian 365 dajs 
and the brandies close every year on 31st ilarch he cannot accumulate the 
results of the mam office, Melamal Shw Daycl v Commissioner of Income 
t^ue, Punjab. 1937 ITR. 329 He can taJee into account wily one year's 
results of each source or business 

Life Insurance Company—It was conceded by the Crown in In ro 
I'/orVi Erttisk and ifcrcantile Insurance, Co, Ltd, 1937 ITR 439 (Cal) 
that the previous year in such cases meant (he twelve months ending with 
the last day of the accounting year preceding the beginning of the year of 
charge As to the positiou from 1st Apnl, 1939 see section 10 (7) and 
schedule to the Act 

'Temporary change m accounting penod—If an assessee alters his 
accounUng period even temporaialy, the consent of the Income-tax Officer 
vs necessary 

Partners in firms—A partner can have a previous year* for his 
other income different from that of the firm of which he is a partner, 50 far 
as his share of profits in the firm is concerned he mu«t adopt the same 
'previous year* as the firm Consequently the liifferent parts of his income 
in a given twelve months from different source^ may be liable to assess¬ 
ment in different financial years i 

Succession —^Where there is a succession under section 26 the succes¬ 
sor IS clearly entitled to exercise the option allowed by clause (a) once 
and it is presumably not open to the Crown to contend that the successor 
takes over all the rights and liabilities of the predecessor In this connection, 
see notes under section 26 

Firm—Change m constitution of—Under section 2 (2) an assessee 
means a ptr'on by whom income lax is payable, and sections 3 and 55 
contemplate firms bang assesstis- The question therefore anscs wheiher 
when there is a change in the constitution of a partnership, the partnership 
as newly constituted is a jicw assessee A mere change in the constituiiOT 
of 3 partnership will not m itself make tfie new partnerslup a separate 
assessee from the old partnership It would depend on the fact* 0 / each case 
whether a change tn constituUon involves the dissolution of partnership ana 
the formation of another or not. 
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(12) “Principal officer/*^used with reference to a local 
authority or a company or any other public body or any associa 
tion means— 

(o) the secretary treasurer, manager or agent of the 
authority, company, body or association, or 

(&) any person conniected with the authority, company, 
body or association upon whom the Income tax Officer has served 
a notice of his intention of treating him as the principal officer 
thereof. 

History—This definition has been practically the ^ame since 1886- 
The Mord any after public )x»dy or* was inserted by the Income-t^ 
Amendment Act (XI of J924) Otherwise the ad;ectne public ivoulo 
qualify association 

Practice —^The Income tax Manual formerly contained the following 
instructions Income tax Officers should treat as the principal officer m 
the first instance, the officials specified m clause (o), it is only in cases 
where the Income tax Officer has no information rcgardmg the per^s 
who dischai^e the functions of the officers mentioned m clau'c (o) or whe^ 
such persons cannot be found that he should use the powers conferred W 
clause (b) of treating as the principal officer any other person connectea 
with the company, etc They have been withdrawn, presumably as 
superfluous 

*Local authority’ —For dcfimtion see notes under section I 
‘Connected with’ is vague and might uiclude almost anybody If 
question of imposing any penalty on the person arose a Court " 
probably whittle down die meaning of the words connected with so as i 
cover only responsible officers of the cmapany 

Manager—The word would include the liquidator of a company, lo 
yigra Spinning & IVcavtng MJls Ltd, 1934 ITR. 79 

Notice,—No form has been prescribed for this notice but the ser'i'^® 
■of a notice is obligatory in cases falling under clause (i) 

Objections—Though there is no express provision as for cxampl^ 
in section 43 giving the person served with notice an opportunity of bei^ 
heard by the Income-tax Officer it is evidently incumbent on the 
hear the objections of the person if the latter has any before deadmg finaUj 
to treat him as pnncipal officer 

(13) “Pjubhc servant” has the same meaning as lo 
Indian Penal Code, 

Public Servant —^This definition was introduced m 1922 in order to ^ 

It clear tliat the expression includes all income tax employees and is ^ 
Tcstncted to the particular authonlies mentioned m section 5 
* public servant' accord ng to the Indian Penal Code denote a person f"*‘^ 
under any of the descriptions heranaftcr following namely — 

Ninth—Every officer whose duty it is, as such officer to 
recavc, keep or expend any property on behalf of Govcmmeni. 
make any survey assessment or contract on behalf of Govcrnnicnt, 
to execute any revenue-process, or to investigate, or to report on t 
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matter affecting the pecumarj intcrcit of Government, or to make, >■ 
authenticate or keep an> document rdating to the pecuniary interests 
of Goserntnent, or to prevent the infraction of any las for the pro¬ 
tection of tlie pecuniarv mtere ts of Government, and csery ofScer la 
the servnee or pay of Government or remunerated b> fees or 
commission for the performance of any public duty 
Tenth.—.Every officer whose duty it is, as such officer to take, 
receive, keep or expend any property, to make any survey rr assess¬ 
ment or to levy any rale or tax for any secular common purpo e of 
any village, town or district or to make, authenticate or keep any 
document for the ascertaining of the ngh’s of the people of anv village, 
town or district. 

Explanation 1—Persons falling under any of the above desenp 
tions are public servants, whether appointed by the Government or not 
Explanation 2-^WhtTtxcT the words 'public servant' occur, they 
shall be understood of every person who is in actual possession of the 
situation of a public servant vvbalew legal defect there may be in 
his nght to bold that situation” 

(14) "Registered firm” means a firm registered under the 
provisions of section 26-A, 

History—The present definition date* from v\pn!, 1930 (Act XXI 
of 1930), and the corresponding earlier provisions are of little interest 
DOW The reason ongmaily for not treating all firms as if they were 
registered was that, as pointed out by the Joint Commiltce of 1923 taxation 
at the maximian rate and subsequent refund would inOict hardship on the 
smaller assessees even though they might eventually h.ive to suffer less 
tax, but tbs argument is no longer valid since, under the Airendmg Art 
of 1939, the profits of registered firms arc now- dinxtly asscsi»Wc m the 
hands of the partners and the firm as such is not ordinarily taxed, ftm&criy, 
a registered ftim was taxable at the naxunum rate and the partners were 
eligible for a refund, though, in practice, regtstcred firms and the partners 
were assessed simultaneously and the assessment of the firm was purely 
formal See also section 23 (5) (a) The option to register, being one¬ 
sided, furnishes an incentive (o persoas to evade tax, and a ch^ ha5 been 
provided against »uch evasion by section 25 (5) which gives discretion to 
the Income-tax Officer to tax an unregistered firm as if it were registered 
if ui his opinion the aggregate tax payable bv tlve partners on the latter 
assumptitMi vv-ould be gnaler 

Registered firm—How taxed—Companton vrttb unregistered 
firm,—-The po<rtic>n of a registered firm at preserit vs as Evt'-t as 

regards income tax. No tax ts payable by the firm as such except m 
respect of the shares of non resident partners, and the shares of profits of 
resident partners are assessed directly on them [section 23 (5) (o)J An 
unrcgistOTMi firm, cn the other hand, is a*scsscd like an indivodjal, »-r, 
deeding oa the income of the finn. The partners are not cnui'ed to 
refunds, nor are they taxed on the pnifits fnwn the firm vmless the firrn ts 
not taxed, but ihctr sliarcs la die precis of the unregistered firm are t»k^ 
mto account in their 'total income' for fixing the rale at wh ch tlicy vfsema 
pay tax on ihor income f*ccUon 16 (I)] See n<Aa thereunder 
If an unregistered firm as such pays no tax, ey, on the 
Its income is bAiw the taxable Iiintf, the partners are UWe to pay 
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their respective shares along with the tax on their other income [section 14 
(2) (&)] S'ce notes thereunder 

I^cxt as regards supertax A registered firm as such is not liable 
to super tax. The share of each partner m the firm s income is added 
on to his other income and he is then individually assessed to super tax. 
An unregistered firm on the other hand, is taxed just like an individual 
and supertax is not payable on the shares of the profits received by 
partners unless the firm was not assessed to super tax (proviso to 
section 55) 

Set off—Partners—Income of —As regards the set-off of profits 
against losses of partners m firms—^whether registered or unregistered— 
see section 24 and notes thereunder 

Registered firms—Advantages of —^The partners are ordinanly not 
only better off than tho<e m unregistered firms but also better off than me 
shareholders in a company In the latter while shareholders are entitled 
to refunds m respect of income tax paid by the company it was held under 
the pre 1939 law that the super tax paid by the company was not paid on 
behalf of the shareholder and that the latter was not therefore aititled to 
a refund il/a/ioro;ad/iiro; of Darbhanga v Commissioner of Income tax 
1 IT C 303 This has been made clear by the amendments to sections I® 
(5) and 58 m 1939 

English Law—In England no distinction is made between registered 
and unregistered firms Otherwise the law is m its essential features the 
same and partnership> are treated very much like registered firms in India 
but the details of procedure differ as Jo which partner is liable to 
make a return etc No partnership is liable to super tax m England tiw 
tax being levied on individuals only See sections 4 14 (3) (c) 
and Rule 10 Cases I and II of Schedule D of the Diglish Income tax Act 
of 1918 

Rules—As regards the rules regulating the procedure m connection 
with registration see section 26-A and rules thereunder 

Cancellation of registration —See section 23 (4) and Rule 6-^ 
reganling the power of the Income tax Officer to cancel the registration 
of a firm. 

(15) “Total income’ means total amount of income pro 
fits and gams referred to m subsection (1) of section 4 com 
puted m the manner laid down in this Act, and ‘total world 
income' includes all income profits and gams wherever accrumS 
or arising except income to which, under the provisions of suh 
section (3) of section 4, this Act does not apply, 

History—^Therc was no definUion of total income in the Art ° 
1886 A defin tion wa^ first introduced m 1918 and was modih*^ 
1922 to read as below mc.ms lota^ amount of income profits ind 
from all sources to which this Act applies computed in the manner 
down m section 16 This definition was alter^ to its present form 
1939 

Total income —^Thc first part of the new definition is mercl) a 
ing improvement on the old mie and contemplates no cliange of sub^m ^ 
Total World income—There was a corre ponding 
section 48 (4) for regulating refunds to certain classes of non rc< o 
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In view, however, of the radical change in section 4 which makes ‘residence’ 
one of the conditions of Iiabihty in certain cases, this defimtion has been 
made more general and inserted at this place. 

This definition is of importance in regulating the rate of ta\ on non¬ 
resident non aliens on their British Indian inoome i'ct section 17 

The sum of Rs 4,500 referred to ui the third proMso to section 4 
{1) (c) IS not to be deducted from total world ’income’, though it tna> 
not be taxed under that proviso 

Total income—Significance of —^Thc expression total income’ 
occurs in sections 3 4, 15 (3). 16, 17 22, 23, Z4~A, 24-l\ 2?- t, W, 55, 
56, 58-G, 58-11 and 58-J Total mcmne' determines the rate or rates of 
tax applicable to successive slices of income though certain parts tii'.reof 
may be exempt on one ground or another, eg, mtcrest from tax-free 
securities (section 8) or premia paid for msurance, etc. (section 15)— 
both exempt from income-tax on certain conditions—or share of a jjartner's 
profits m an unregistered firm {section 14 (2) and proviso to section — 
exempt from both super tax and income-tax tf the firm has been taxed 
The income received as a member of a Hindu joint family is neither taxed 
again nor included m the member’s own t<«aJ income, if any Income 
from dividends t» included in the shareholder’s total income but credit is 
given for the tax paid by the companj 

Income—Before an item can be included in rotnl income’ it must 
be income, profits and gains', tc, of (he nature of ‘income’ Ste notes 
tinder sections 2 (6-C) and 3 

Special definitions —Note that 'total income’ has been defined dllTer* 
cntly in the Finance Act— see notes thereunder 

(16) “Unregistered firm” means a firm which is not a 
registered firm 

See notes under registered firm—secticwi 2 (J4). where the differtnee 
between a registered and an unregistered finn has been brought out 

CHAPTER I. 

Charge of Incomb-tax;. 

3 Where any Act of the Central Legislature enacts that* 
income-tax shall be charged for anv year at 
cha/ce of w<=onj« ux any rate or rates Ixix at that rate or tho'C 
rates ^all be charged for that year in 
accordance vvitli, and subject to the provisions of, tliis Act m 
respect of the fofaJ wcome of Ihe prei’jous year of every in* 
dividual, Hindu undivided family, company, and local authonty, 
and of every firm and other assodation of persons or the {wirlncrs 
of the finn or members of tl>c association individually. 

History.—^This sectiwi dates from 1022 whew it was decided to “Ae 
the Income-tax Act a mere Act of machinery ami procedure, Icav-mg m 
actual charge of tax to be made by die Annual Finance Acts. 

The words “and other associattoa of »wimdu.ili” were »»<rrt«d by t 
Amendment Act M of 1924- The word 'CeatnV wai submiutai for 



328 


THE INCOML-TAX ACT 


IS 3 

‘Indian by the Government of India (Adaptaiion of Indian Laws) Order, 
1937 The following changes were unde in 1939, llic words ‘applicable 
to the total income of an asscsscc after the vtord ‘rates’ occurring for the 
first time were omitted, for the words ‘all income, profits and gains the 
words ‘the totil income’ were <!ubstitutcd, and for the words conipan), 
firm and other association of individuals' tin, words ‘coinpni> and local 
auUiorUy, and of every finn and other issociatioii of persons or Jhc partners 
of the linn or members of the is^ociilion individual!}’ were «ubsfilulcd 
Finance Act—Effect of—Before section 67-B was added to the 
Income tax Act, and in the absence of a«j general Act aulliorismg die 
provisional collection of income tax etc, as itv the ease of Customs and 
Excise Duties difficult} arose about the collection of such tax when there 
was delay in the passing of the I iitancc Act S 67 B lias now removed this 
difficult} The 1 inincc Act levies Ux each >car, * for that jear" 

The Income tax Act lias no D]>eTatne effect except so far as d 
rendered applicable for the recovery of tax itn{>oscd for a particubr 
fiscal }car b} a 1 inance Act Consc(|uuul} the provisions of the Incom^ 
tax Act applicable to a given case include the ami-ndments mcorporatta 
therein before the rinauce Act is passed Maharajah of Pithafuram 
V Communoner cf Income tax, Madras 1945 I T lb 221 (PC) 

Slab system.—The adoption of the slab s}stan which results m suc¬ 
cessive slices of income bearing diffcrail rales of tax rendered the word* 
‘applicable to the total income of the 'isses«ec' inappropriate 

Total income—The substitution of this expression for ‘all income, 
profits and gams' is rncrel} to bring it m confomnt} with the revised struc 
ture of section 4 and the revised definition m section 2 (15) There is 
change of substance 

Previous year—section 2 (U) As to cacli }car being sdf 
contained, see sections 10, 13 and 24 and notes thereunder 

Association of persons—The reference to 'persons’ instead of 
‘individuals’ used poor to 1939 is to mahe clear bC}ond doubt the liability to 
tax of Chambers of Commerce and the like wluch are not associations of 
individuals but associations of associations See, for example the definiMo 
in section 58-A ' 

Firms or partners (and associations or members) —The object of 
the reference alternatively to the above classes of assessecs is to make it 
dear tliat in some cases firms will be assessed and m oUicrs partners and 
that both the firm and the partners (or the association and the members) 
will not be taxed on the same income See section 23 (5) and also secuons 
14 and 55 

Scheduled Districts—The Act appbes to such distncts under se^ 
tion 1, and a notification under section 3 is not necessary in order to extend 
the Act to such areas Sobhagtnol i^eeittcliaiKf v Coinwissioner of Incoine 
tax, Bombay, 7 ITC 100 Unless the Finance Act has been applied 
an excluded area under secuon 92 (1) of the Government of India Act, 
1935, no tax can be levied even though the Income tax Act may apply 
that area Commissioner of Income tax, B and O v Abdul Rauf, 1944 
LTR- 76 See however <eciiODi67'B of the Income tax Act 

Meaning of words —All that the word charged' means is that the tax 
'is payable’ or that the assessee is commanded to pay the tax—see Btret* 
Spanish Telegraph Co v Shepherd, 13 Q B D 202 and Kensxngton Income- 
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iax Commissioners v Aramayo, (1916) 1 AC 215 The United Kingdom 
law, however, uses, generallj speaking, a more unsatisfactory terminology 
m this rc'pect than the Indian law and words hke assess, ‘charge’ are used 
in varying senses, and the English deasions are tlierefore not of much help 
As regards the meaning of the words ‘Hindu undivided family, ‘com¬ 
pany’, ‘firm’, see section 2 and the notes thereunder In Commissioner 
of Income iax v Trustees of Str Cummbhat EbraJnm Baronetcy, AIR. 
1932 Bom 106, it was held b> the Bombay High Court that the Corporation 
constitutd by die Baronetcy Act was an individual and not as association 
of individuals 

As regards the question whether a foreign State can fall under any 
of these categories 6f persons mentioned here, sec Introduction 

For the definition of ‘total income’, see sections 2 (15) and 16 for 
that of 'previous year’, see section 2 (11) See, however sections 24-A, 
25, 25-A, and 26 regarding cases in which assessment is made on a basis 
other than that of the 'previous year* ‘In respect of’ means really ‘on See 
per the Master of Rolls in Kennard Davis v Commissioners of Inland 
Revenue, 8 Tax Cases 341, (1923) 1 ICB 370 

Deemed to be income— See sections 2 (6-A) and (6-C) (definitions 
of ‘dividend’ and ‘income’) and sections 10 (2) (m») and (x») (excess 
sale proceeds of discarded plant and machinery) and (excess collection of bad 
debts written off), section 16 (inclusion of items taxed at source or of 
income of oUier persons), section 18 (5) (Tax collected at source) sec¬ 
tion 23 A (undistnbuCed profits of certain corepames), section 41 (income 
of beneficianes), section 44-D et seq (income from assets transferred abroad 
and from certain kinds of sales and purchases of securities) 5S-E (annual 
accretion m recognised provident funds), 58-J (3) (non-exempt part of 
transferred balances in the above funds) and section 58-S (returned con 
tnbutions in superannuation funds) See also notes under section 4 as 
regards "constructive remittances' and under 'ection 13 as regards method 
of accounting 

See also sections 4 (1) and (2), 7 (2), and 42 as to income deemed 
to accrue, anse or be received in British India 

Computation of income —^The tax is on total income, * r, ' income, 
profit and gams", see section 2 (15), and not on gross receipts With this 
end m view, the sections which deal with each of the different heads of 
mcome (see sections 6 to 13) contain specific provisions regarding the per¬ 
missible deductions and allowances and the taxable balance, Raja Prabhat 
Chandra Barua v Commissioner of Income tase, Assam, 5ITC 1,S7IA 
228, A.IR. 1930 PC 209 (PC) 

Section 3 is 'subject to the provisions' of the Act, and therefore to sec¬ 
tion 4 and section 23 (5), conseqaentfy, ct ts not open to a partner of a 
registered firm to claim that the free allowance of Rs 4,500 of the remitted 
foreign mcome under section 4 (1) belonging to his firm should be given 
at Rs 4,500 to each of the partners instead of to the firm as a whole See 
also notes under sections 4 (1) and 23 (5) Mohanlal Hiralal v Commis¬ 
sioner of Income tax, CP, 1943 IT R 259 


HOW EACH CLASS OF ASSESSEES IS TAXED 
Hindu undivided family—^As to bow a Hindu undivided fairly ** 
taxed, see notes under section 2 (9), section 14 and the schedules to ui 
Finance Act 
1—42 
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Company ~As to how a company and >ts shareholders are taxed, sec 
sections 2 (6), 16, 18 (5), 48, 49 B, 49 C and the schedule to the finance 
Act 

See also section 23 A and notes under it 

Firm—As regards the taxation of firms, see sections 2 (14) and (16), 
14, 16, 23 (4) and (5), 26 A 48 and 55 and notes thereunder 
Discontinuance of business, etc —See section 25 and notes 
Succession or change in constitution —See section 26 and notes 
Association of persons—^Not being a company or firm or a Hindu 
undivided family or a local authority Specific reference his been made in 
the Act to such associations in various sections in the Act, eg, sections 3, 
55, 2 (12), 14 63 (2) and 56 Chambers of Commerce, Oubs, Co-opera¬ 
tive Societies, Bujing and Selling pools and associations for profit which 
are not partnerships all fall under this class Chambers of Commerce for 
example are associations of associations and not associations of individuals, 
hence the use of the words association of persons' and not of associations 
of individuals ‘ Associations cannot be taxed on profits made from among 
the members themselves {see notes on hfutual concerns, wfra) but they 
can be taxed in respect of profits made from outsiders and m certain cir 
cumstances if incorporated profits made from shareholders also Trustees 
of Provident funds are obviously associations of persons 

From the grouping of classes of assessces in section 3, it can be argued 
that the expression ‘ a«.sociation of persons' should be construed ejusdem 
genens with the previous words in that section the common generic quah 
ties being presumably (1) joint interests and (2) the nght to sue and tlw 
liability to be sued as an association The definition of 'principal ofHc^ 
in section 2 (12) and the procedure laid down m section 63 regarding the 
service of notices may also be taken to give some clue as to the nature of 
the associations contemplated by the Act The Madras High Court how 
ever in Coimnisnoner of Income tax v SoidoHlio, 55 M 891, rejected the 
contention that the associations of individuals (now persons) contemplated 
by the Act were institutions like unincorporated companies On the other 
hand, m the case of the Cummb/iot Etrahmi Saranetcy Trusf, 5 IT^ 
484 , 58 Bom 317, 2 ITR lt8, the Bombay High Court held that the 
Corporation brought into existence by the Baronetcy Act was an individuw 
and not an association The words association of individuals ’ should 
according to the Calcutta High Court be construed m their ordinary 
meaning 'Associate means, according to the Oxford Dictionary, ‘ to jom 
in common purpose or to join m an action, and i! persons join togeth^^» 
and remain so joined for the purpose of buying and holding properties 
they constitute an assoaatian of mdivnfuafs In re Ehasi and alhers, 

ITR 408 (Cal) The Allahabad High Court however, have 
to construe the words e)\udem generxs with the immediately preceding 
words, 1 C, the association must have some at least of the attributes of a 
firm or partnership, though not m the strictly legal sense of the term 
Persons, therefore, with undivided, though specified shares m an income 
producing asset cannot be taxed as an association even if they appoint n 
common agent to cofiect the income. It might be a different question, 
however if they had a common scheme of management and an agent mr 
this purpose, Muhammad Aslam v Comnussioncr of Income tax, U 
A.I R. 1936 All 8I7 The Court attached some importance also to the 
absence of a comma after the word firm and to the transposition^ 
■"Hindu undivided family ’ to a higher place m the section as it then etooa 
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In a later case In re Keshardeo Chamrta, (1937) ITR. 246, the 
Calcutta High Court construed the words eju^cni gcnens %vith reference 
to the word firin' and held that thqr dtd not co\er the case of members of 
a Mitakshara Hindu uiidmded family after a preliminarj decree tor 
partition has been made before actual partition But the Bombay High 
Court has followed In re Eltas and others, (1935) IT R, 406 (Cal ) and 
dissented from ^fuhallnllad Aslam v Commusioner of Income tax, U P, 
(1936) ITR. 412, that is, has construed the words in their plain and 
ordinary meaning and not ejusdem generis, the onl^ limit imposed on tlie 
w'ords bemg that the association should be one producing income profits or 
gains, since there is >erj little m common between a Hindu undi\ided 
family, a company and a firm, and it is, therefore, difficult, if not impossible 
to find a fourth class of association having the common feature wnth these 
three, Commissioner of Income tax, Bombay v Laxmidas Dczidas and 
others, (1937) ITR 584, Commissioner of Income-tax v D^Mrkanoih 
Hartshchondra, (1937) ITR. 716 In Commissioner of Incomi tax i. 
Bapoona and others, (1939) ITR- 225, the Rangoon High Court was 
inclined to construe the words ejtisdem gcnens not only wnth 'firm but 
with all the other groups 

Seven separated members of a partitioned Hindu family jointly 
purchased a plot of land and built a huu»e on it which was managed jointly, 
the income being alleged to be divided between the seven members but 
without any accounts to support the statement It was held that the seven 
memljers constituted an association of individuals Commissioner of 
Income tax, Sind v Chotalal Mohanlal, 1940 ITR 114 Coheirs of a 
deceased Muslim, inheriting specific shares of propertv and managing U 
jointly through a clerk and distributing the income among themselves were 
held not to be an asMSCiation In re Amiruddin 1934 ITR. 

443 ( Trah ) In a slightly different ease m which the rents were realised 
jointly and credited m a joint account, the conirarv view wa» taken and 
the High Court declined to interfere Hajt Chidam Husain t CoiJiwi> 
Jiower of Income tax, N -iV F P, 1942 ITR. 405 Tru<tcc» of a ki-akf 
can be taxed as an association Ibrahmji Hahmji v CommijjiOHcr of 
Income tax, Smd, 1940 ITR 500 

The above quoted decisions are not entirely obsolete, even though the 
word “persons” has been sub'titutcd for ‘individuals’, sic, however, 
section 9 (3) introduced bv the Amending Act of 1939 which provides for 
the taxation of members of an assoaation individually in rv»pcct of income 
from house property under certain arcuinstances. 

Members of an 'association of persons” are exempted from lax a 
second lime m their hand«, of ibeir share of profits received bv them if the 
profits have been taxed m the hands of the association As regards their 
right to refund of tax paid by the assocntion, see notes under section 4S 
which pnma facte gives than no nght to refund. 

As to whether the members of a partnership prohibited tinder the law 
would form an “assOviation of persons”, see notes under fcction 2 (fi-B) 
Tliere i> nothing to prevail the mdividual members of '•uch jiroJubuejl 
partnerships being taxed in respect of income uhirmucly obtained by each 
indivadiully 

Whether there is an association or not is a question of fact For 
e.xample, where a person mhents a share m a propertv. be may either 
remain m association with other co-sharcrs or become separate, ana m 
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Cither case, the actual position is a question of fact to be dciemimcd on 
evidence, the mere inhentanct by itself not necessitating either conclusion. 
Accordmglj, when certain coheirs appointed one of themselves as agent 
to realise the shares of property left to them by their parents (under 
Muhammadan Law) and the Income lax authorities held that Uie co-heirs 
constituted themselves into an association, the High Court declined to 
interfere, Cotiimtssioncr of Income tax, Burma v Bapoona & others, 
1939 IT R. 225 

Individual—In Ahncdabad Mtllowncr/ Asspexahon v Coinmissioncf 
of Income (ax, Bombay (1939) I T R 369, tt was held that tlie word ‘indi¬ 
vidual’ referred only to a human being and that the particular association, 
of whicii several of the members were companies could not be an asso¬ 
ciation of individuals The ruling of the Privy Council m the case of 
CurnHih/toy Ebrahtm Baronetcy, 5 ITC 484, in which it was held that 
tlie trustees togctlier could be treated as an individual, was not considered 
in the above judgment or the case of Ram Ralandas and Madanogopol, 
(1935) ITR 183 m which it was said that 'it cannot be demed that the 
word individual is wide enough to include a group of persons forming 
the unit’ The Madras High Court preferred to follow Cummbboy Trust 
V CoHimwjioncr of Income tax, Bombay, 5 ITC 484, rather than the 
Ahmedabad Milloumcrs’ case, 1939 ITR 369, and held that the Salem 
District Urban Bank an association composed both of individuals and of 
Co-operative Societies was an association of individuals Commtssxonef of 
Income lax Madras v Salem Distnet Urban Bank, 19^ ITR 264 ^ The 
Madras Bar Council v\-as held either to be an individual or assoaation, 
1943 IT R 1 

Assessment of Income tax on married women—In the absence ^ 
a specific provision to the contrary m the Act, e g section 16 (3) a roamed 
woman has to be separately assessed m respect of her separate income. 
On tlus point the Income tax Manual contains the following instructions 

Pensions received from funds such as the Indian Military Service 
Family Pension Fund by a widow on account of her children and on account 
of hersdf are distinct and separate from one another The pension of a 
minor orphan paid to his or her mother or a duly appointed or recognised 
guardian should not be included in the taxable income of the mother or 
guardian for the purposes of income tax assessment 

Composition not permissible—Composition of taxes was given up 
in India m 1916 

In this connection see Gresham I\fe Assurance Soctety v Attorney 
General, 7 Tax Cases 36 m which the Society produced correspondence with 
the Surveyor of Taxes and asked lor a declaration that the correspondence 
amounted to a valid and binding agreement for the composition of tax for 
a certain number of years It was held that the construction put by the 
Society on the corres;^ndence was not correct and that even if it was the 
agreement would be ultra vires and invalid. 

Source of income—Existence of—In year of assessment —In India 
the subject of charge is not the income of the year of assessment but the 
income oi the previous year, m the Umted Kingdom on the other hand the 
subject of assessment is the imsome of the year of assessment though the 
amount is measured by a yardsbdc based on previous years Maharajah^ 
Ptihapuram v Commissioner of Incmne tax, Madras, 1945 IT R 221 
(PC) 
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In National Provident Insiitutton v Brozai and Provident Mutual Life 
Assurance Association v Ogston 8 Tax Cases 57, it was held by the House 
of Lord? under the United Kingdom Income tax Acts that m order to bt 
chargeable to income tax for a particular year in respect of income from a 
source, a person must possess that source of income in that jear In 
Whelan v Henning, 10 Tax Cases 263, it was held bj the House of Lords 
that not only should the source, exist but that income from the source sliould 
exist during the year of assea^ment In Grainger v Maxzeeirs Executors, 
10 Tax Cases 139, it was held by the Court of Appeal that War Bonds were 
a different source of income from Exchequer Bills None of these deci¬ 
sions however, will apply to India In re Behardal MtdJick, 54 Cal 630, 2 
ITC 328, Cojijinijjiojicr of Income far, UP v Tchn Carhuial 1934 
ITR.1 (PC), Maharajah of Piihapuram v Cotnmustoner of Income (ax, 
Madras, 1^3 ITR- 221 (PC) The United Kingdom Income-tax Acts 
are matenaliy different m this respect from the Indian Income tax Act 
The law m the United Kingdom has however «ince been amended so as 
largely to get over these decisions of the House of Lords —sec section 72. 
of the Finance Act of 1926, 


Though Uie present tense is used m certain sections of the Indian Act 
e g , sections 9 and 10, it is clear, both from Ih-' charging sections and the 
general scheme of the Act, that the tax is levied on the income of the pre 
vious year and has to be levied independently of the existence of the source 
of income or income from that source dunog the year of assessment. Tlic 
only anomaly in the scheme is m regard to deductions at source in respect 
of income from salaries and securities. Though section 18 rer^utres the tax 
to be deducted in certain cases before it can be known since (he tax 
can be imposed only by the Finance Act of (he next year it i> dear from the 
general arrangement of the Act that tax rs collected in adiance in andet 
pation of its imposition b) the next Finance Act Therefore m In re Bthan 
lal Mulhek, ^1 Cal 630,2 IT C 328 Rankin, C J, obsen ed tliat, Uie follow¬ 
ing words would better express (he inlenlion of the section — 

‘ Where any Act of the Indian Legislature enacts that income tax sliall 
be charged for any year at any rate or rates applicable to the total incoiiK. 
of an assessee— 


(1) tax at that rate or those rates shall be charged for that year in 
accordance with, and subject to the provisions of, this Act, m respect of 
all mcorac, profits and gams of the prcviour year of every individual, com¬ 
pany, firm, and Hindu undivided family, 

(2) tax at that rate shall be deducted m accordance wiih and sub¬ 
ject to the provnsions of, this Act from all salanes. payable in that year on 
account of the income tax, if any, lo become chargeable m rc^pict tlarcof 
for itlic following year, and 

(3) tax at the maximum rate shall be deducted in accordance with 
and subject to the provisions of this Act from all mure t uiion «ccunties 
payable m that year on account of the income-tax, if any, to l»«t)me charge¬ 
able in rc pect thereof m the following year” 

The above rulmg was followed by the Madras High Court in Karufuili 
’ Kongo, Ns Case 55 M L-J 84-1 A LR. 1929 Mad 35 . but dissentol frt^ bv 
the Allahabad High Court in Cammissioiur of Income tax v Tehn Ccr/rtoj 
Smut 127,AIK 1934PC.34 (I9M)ITR.I in ihc l.ucr “i"* 
went up on appeal, the Pnvy Coimcil rtfened with approval to the taicuiia 
ruling of In re Bthanlal Mulhci, tljou„h the ajijical was dismiMW on 


other point 
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Losses m Burma—The Income tax Act cannot be treated as a statute 
passed annuall> Therefore when an assessee had incurred a loss m Buraia 
m 1936*37 he was allowed to set it off against his profits m Bntish India 
in respect of his assessment for the year 1937 38 The income of the pre 
\ious \ear is not merely a guide to the ascertainment of the income of the 
assessment year but is the actual income to be assessed Commissioner of 
income tax, Madras \ Valbammai Acht (193S) I T R. 720 In re 
D]an}t & Co 1940 ITR 1 (Bom) 

Profits from unlawful or illegal businesses— It is a fallacy to say 
because the taxing authority levies from a person who is carrying on a pro 
fitable business but an improper and illegal business or profession that there 
fore the authorities are countenancing such a profession • * • Thcir pennis 
Sion IS not required and is not giieu and cannot be withheld Co a person who 
chooses to carry on an illegal business * • * The mere fact that the 
business is peculatnc or c\cn gaming and wagenng within the meaning of 
that expression does not make it any the less business For example suppos 
mg the question was cne of profit made by a book maker as to whose busi 
ness there can be no doubt whatucr that it is entirely gaming and wagering 
• • • In the year 1886 the English Courts decided and the decision has ne\er 
been calkd m question that a book maker attending a race course was carry 
tng on a location Partridge v Mallaiidatne (18S6)J8QBD 276 Where 
both the words business and \oc4tion are used it may be appropnatc to 
describe a book maker s business as a vocation but the treater mcludes^e 
less and it is clevrly metuded m the word business m our opinion The 
same view seems to have been taken m the text books on the su soCt with 
regard to the vocation of singer or prostitute and the Calcutta H 
m the case of Vtrendra Kisliorc Mamkya v Secretory of State for ’f 
Cal 766 held tliat illegvl cesses were assessable to income tax. * " 

large number of mtrehams and other people carry on exti.n«ive bi j less ot 
a speculative nature which is not hit by the section m the Contnci ACt with 
regard to gaming because although the transaction may result m differences 
the legal effect of the contract may be not to entitle the party tp actual o^ 
very It is nonclhelesi spccubtivc in character and anybody coiicernca 
wiUi the daily business of the courts knows ho v d fficult it is sometimes to 
ascertain whether a speculative transaction is really a gaming one or not 
All sucli innsvctions m our opinion arc business and the profits ans ^ 
therefrom are taxable under the Act In re Cliitn idol Kalyandas 1 I*7C 
418 47 ^Vll 372. 

The question whether profits from illegal source* can be taxed 
raised but not decided in Commissioner of income tax v Afohidccn SahiP 
^ITC 472 AIR 1927^1311 1052 the High Court holding tliat no « 
legality liad been prove 1 m the ca«c in respect of Un. source of income m 
issue 

The question his been before Cngish Courts m evcral cases 

^ CP Ser (iton LJ — f rather th nk tliat Mr J Daiman s languag^t 
i» u cd in a as to Ikii ng wluch was invalid or unuiforccable not 
illc^l If he (Duiman J in Partridge v Mallandatne 2 Tax Cases 
I/-/) meant to vay that the Iticomc*tax Acts recognise illegal businesses 
111 the ensc of buMnesves which it was not legal to carry on because 
they were puiiidul le I at prevent very much doubt wheihcr any such 
cxtaiMon of the Acts is pov»ibIc Commusioners of Inland hntnur 
V Van b/Jin &■ Co 12 Tax Casts 232. 7 
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In an appeal to the Pnvy Counal from Canada regarding the assessa- 
faihty of profits derived within Ontario from operations m illiat traffic in 
liquor which were prohibited by provincial legislation m that rc'pect Vis 
count Haldane delivering the judgment of tfie Board referred to the aboie 
remarks of Scrutton, L. J, m Foa Glehns case and refused to assent to the 
suggestion that Income tax Acts are necessarily restnctid m their applica¬ 
tion to lawful businesses only So far as Parliaments with sovereign powers 
are concerned they need not be so The question is never more than one 
of the words used It would not be appropriate to impart am assumed moral 
or ethical standard as controlling the literal interpretation of the language 
employed It was ruled therefore that profits from boot legging" were 
taxable, Minister of Finance v (1927) AC 193 

The Supreme Court of the Insh Free State distmguished Canadian 
Minister of Finance v Smith, (1927) AC 193, and held unanimously that 
profits from an illegal and criminal business were not liable to income tax 
Per Kenned'^, C /—"It is competent for the sovereign legislature to 
require crime to yield a quota out of its profits to nation^ revenue 
The question is whether on the construction of the statute, the Icgis 
lature has done «;o I have, after much consideration of the matter 
come to the definite opinion that income derived from criminal enter 
pnses that is to say, from enterprises prohibited by law and punishable 
as offences against the Stale ts not withm the contemplation of the 
income tax legislation and while not expressly brought withm that 
legislation cannot be supposed to be contemplated by it the 

legislature cannot be supposed to contemplate the caro^g on of that 
which It has prohibited and nude criminal I wish however to 
make it clear that this judgment is limited to the case of profits derived 
from a wlioll> unlawful busmess or enterprise or transaction I am 
not prepared as at present advised, to follow the view suggested by 
SenUton L J , m CoiiimiinoMcrr of Inland Revenue v Von Glehn & 
Co as to the case of lawful businesses earned on m whole or in part 
in an unlawful manner As it docs not an*e in this case I reserve it 
for future consideration 

That (the Pnvy Gmncil Canadian case above) vias a case of Domi 
nion legislation taxing profits from a source w hich in a particular pro 
Vince was illicit indcr the local legislation, a different question from 
that vve have to determine 

Per Fitzgtban, J —" the carrying on of a lottery of 

sweqislakes is a criminal act punish^U fay indictment and not rnerelj 
a business which may be carn^ on subject to penalties. I can 

see a broad distinction between cases m which the profits (of a law¬ 
ful business) may have been denved from illegal melhMS of conducting 
it and cases such as the present one w here the entire transaction or trade* 
IS illegal per se I hold as ScniUon L.J was inclined to do m 

/ R Commissioners v Van Glehn Sr Co that the Income tax Acts 
are to be confined to lawful businesses though I am not prepared to add 
'to the businesses earned on in a lav?ful manner' ” 

Per Mumaghaii, J — ‘ tJicre is a dear distinction betw^ 

the canying on of a lawful business m the Course of which acts prohi 
biled b) statute maj or may not be committed and the setting up ot 
an enterpnse ev.ry act and step of which is a criminal offence I oo 
not b^cve that any well-ordered state can consider that its own cruni- 
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the company was not a mutual concern The fact of incorporation could 
not be neglected, and the fact that some ofi the shareholders were members 
of the club was immatcnal. In rc Dibntgarh Club, Lid, 2 ITC 521, 55 
Cal 971 Following llus ruling, the Judicial Commissioner’s Court at 
Nagpur, decided in The ^faharaJ Bagh Club, Lid v Commissioner of 
Income tax, 5 ITC 201, that the club in whidi the majority of the using 
members %%ere not members of the owning compaiij was not a mutual 
institution 

Where a member of an unincorporated club orders a dinner there is 
no sale, the point is that the whole property is vested in all tlie members 
Where, however, there is a separate entity, eg, a company, the test whether 
the club IS mutual may depend on whether Uie persons who pay and the 
persons who benefit arc identical On the other hand, where there is no 
such entity, as m an ordinary club, you cannot isolate the dining room, 
library and so forth, since while the members have a right to participate 
m the whole each partiapates only in a part So, when profits were made 
by an unincorporated association I com a hohdaj camp to which visitors 
were admitted on pajment, tax was confined to profits made from non 
members NoMml Assoctaiton of Local Govenment Officers v IVatkms, 
13 ATC 268. 18 Tax Cases 499 

The Mylapore Hindu Permanent Fund consisted of shareliolders "ho 
subscribed one rupee per month on which a certain rate of interest "as 
guaranteed and the funds were lent out among t!ic shareholders themselves* 
or occasionally invested in securities or Banh deposits The profits con 
sisted of (1) the interest paid by borrowers, (2) penalues levied on share 
holders, (3) mterest on securities and Bank deposits It was held bv the 
Madras High Court following New York Life Insurance Co v Styles, 2 
Tax ^ses 460, and distinguishing Leeds Pernuinent, etc, Society v 
dame, 3 Tax Cases 577, that (3) was taxable but (1) and (2) were not, 
Board of Revenue v The Mylapore Hindu Permanent Fund, Ltd, 47 Mao. 

1, 1 ITC 217 

A company, partly with permanent capital divided into 'shares’ and 
partly with flurtuating capital called 'subscriptions’, received deposits irons 
its ‘shareholders’ and ‘subscribers’ as well as from outsiders, and 
moneys to all the three classes, the greater part of the transactions being 
with outsiders Held, that the society was not ‘mutual’ and that its enUre 
profits were taxable, Tnchtnopoly Tennore Permanent Fund, Ltd v Com- 
tnlsstoner of Income tax, 53 MLJ 881 (FB) The company, 
upon, altered its memorandum by creating a new class of shares of «niali 
value and allotting them to the persons who would, under the old scheme, 
be non member borrowers, but, while a substantial part of the profits 
made out of the interest received from these borrower members of the 
new class, the bulk of the dividends was paid to the other classes of mem 
bers It was held, therefore, that the real nature of the society had not 
changed and that it was sUll not mutual, Tnc/iiuo/io/y Tennore Permanent 
Fund, Ltd. v Commissioner of Income tax, 1937 IT R 703, IL R- 
Mad 183, A.IR. 1938 Mad 14& 

A society, though including amemg its members Co-operative Societies, 
which does ordinaiy banking business with non members is not a mutual 
concern Commissioner of Income lax, Madras v Salem Dtslncl Vrbart 
Bank, I9WIT R. 269 

After reviewing the following authonties, me , New York Life Insurance 
c. -7 Jifn ^ Assurance CorporatvlK 
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10 A.C. 43S, Equitable Life Assurance Society v Bishop, 4 Tax 
147, Liverpool Corn Trade Associatton v Monks 10 Tax Cases 
442, Thomas v Richard Eivni 6* Co 11 Tax Cases 790 Cornish. Mutual 
Assurance Co v Commissioners of Inland Revenue, 12 Tax Cases 841 tht 
iladras High Court held in the case of the English and Scottish Joint 
Co operative Society, 3 ITC 385 (not registered in British India under 
the Co-operaUve Societies Act 1912) that the so-calicd profits denved 
from the sale of produce to the only two members of tlic Society who were 
also Co-operative Soueties were merely the return of excess payments, 
and that the fact that a part of this return took the shape of a fixed rate 
of interest on capital subsenbed by the two member SoDtAies while the 
rest took that of a pro rata dividend on the purchases made no difference 
to the true nature of this notional profit. The profit was therefore not 
taxable. The Crown's argument was that it was open to the Socict) to 
take other Societies also as members and that the mtercst paid to each 
manbu" which was reallj like a preference dividend bore no relation to the 
purchases made by that member 

In Commissioner of Income tax v Madura Hindu Permanent Fund, 
Ltd, 56 Mad 415. 1933 ITR 46, a FuU Bench of the Madras High 
Court agam reviewed the authorities and held that the Mylapore Fund, 47 
Mad. 1, supra and the English and Scottish Joint Co operative Societys 
eases, 3 IT C 385 were n^Uy deaded though stneUy speaking they were 
not governed by the New York cose the facts being materially different 
The guaranteed interest was interest earned by the fund and not a return 
of a surplus arising from an overestimate These funds were not reall> 
companies but mutual benefit societies and the subscnptions were not reall> 
share capital though called as such Moreover, even if a profit was con¬ 
sidered to be earned by them from the transactions with members, the 
guaranteed interest paid to shareholders ought to be deducted smee it is 
paid on cipital borrowed for the purpose of the business and is not depend 
cat on its earning of profits See however Explanation under section 10 
< 2 ) («.) 

In a later case in which the facts were similar, the same High Court 
explained that there was no conflict bctv>een the decisions m the Mylapore 
and the Madura Fund cases These funds though registered as companies 
were rcall) mutual benefit soaeties, with fluctuating capital and the Court 
was not therefore prepared to re-open the decision in the Mylapore Case, 
Tanjore Permanent Fund Ltd v Commissioner of Income tax, Madras, 
1937 IT R 160 

Where a Nidhi transacted business ms taking deposits and giving 
loans botli willi members and with outsiders and the «hare capital was 
payable m a lump sum thou^ it earned a guaranteed interest, it was 
btid that tbe bw&mess vias wat mutual CoiwwMrwner of Income tax, Madras 

V Snman Madhxa Siddbanta Ntdht Ltd, 7 ITC. 317, 58 M 8, 13 

Collister, J, observed witli reference to the Mylapore Fund Case 
‘ The question does not seem to have beoi considered whether a mutual 
concern can trade with its members and whether the pajment and receipt 
of interest on loans advanced might not amount to a money lending business 
between the association and its members’. Chamber of Commerce Hapur 

V Commissioner of Income tax. UP, 1936 ITR. 397 58 All 1003 

A golf club, not a 'company’, and admittedly a bona fide members 
dub, was bound under a dause m its lease to admit non members to play 
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oil ltd coufst oil of tfccn fees to be fixed In the lessors but 

subjCLl to a mmiiimm fixed tii the Ita*>c These green fees were paid by 
the nun members ind eiUcrcti into the general icaiunts of the Club, which 
showed m -miunl excels of ncupts over expenditure. Held, tlut the 
Club, m so far as it admitted non memben>, earned on, for income lax 
purpose^, a concern or buxine■*> cipablt of being isolated and defined and 
m respect of winch it rectued profits ilut were liable to tax, Carlide and 
SiUolh Coif C/wf» \ Stnith, 6 Fix Cases 198, (1913) 3 KB 75 

Per Keioui/y, / }—* ll is not, therefore, the tonmvon 

case of a jiolf club which admits to the use of its accommodation 
phyers who are mtnxluced by a incmber or ire appnivtd by the club 
cuiiimilli.c, and who upon Mich intnKlurtioii or ipprosal, and upon 
piymeiit acionhiig to ihi rules of the cluh nre idinittcd to the privi¬ 
leges of members nccorditig to ihe nilts of the club for somi; ‘[icoficd 
period ll K not ncccss,»ry to deride the jKiint but iii such a case, I 
am mehued to think the* |)crsons to whom sucli pnMieges arc accorded 
might furl) be regarded as becoming for the lime, members of the 
dub, subscribing to its funds Ilut upon ihc facl> apficiring m the 
case It appears to me that this club is really carrs ing on the Imsinces 
of supplying to the public for rets inl a recreation ground fitted for 
the aijajTticiit of the game of golf ami that the receipts dented from 
this business are m the nature of profits and gams in rtsucct of which 
It IS luablc to ae-scssinejil for tnconie fix Carlisle and Stilolh Golf 
Club V Suiiih. supra 

The local golf clubs and the Town Council id a certain town entered 
into an agreement and tested the control of the golf linLs m a Committee 
The town Council contnbuled towards a jart of the* upkeep of banks and 
bridges Tlic subscriptions lesiiMc from users were tixcd except as 
regards vi«itors Held, tint the Committee carricil on a trade Tlie case 
was not like that of a dub, and Ihc fact that the Committee could not 
increase the fees was no reason to hold that there was no trade, Carnoustie 
Golf Couw Commitlce v Conimusioncrs of /nlaiid licteniu, (1929) SC 
419. 8 A.TC 205. 14 Tax Cases 198 

In CoMiHiijjiowrrr of Inland Kcicnue \ iitoneha^en Rccrcalion 
Ground Trustees, 8 A T C 523 15 Tax Cases 419 the grounds were open 
to all members of the public who liad to take season tickets of varjing 
duration Six of the nine trustees were appointed from )eir to year by 
the season lickctholders The rales for tickets ivere so regulated as to 
eover the expenditure and not to make any surplus Held, that the in‘t>* 
union was nut mutual * since the ticket purchasers wen. not received into 
any body corponled or incorporate 

A mutual life insurance compan) had no members except the holders 
of participating [whcies to wlioni all the assets of the company belonged 
At the close of each jear an actuanal valuation was made ind the surplus, 
if any, was divided between the participating policyholders who received 
lhar dividends in the shape cither of a cash reduction from future 
miums or of a reversionary additton to the amount of their policies The 
surplus divided consisted partly of the excess of the premiums paid by the 
participating policyholders over and above the cost Of their insurances 
and partly of profits ansing from non participating policies the sale of hfe 
annuities, and other business conducted b> the Society with non members 
Held, by the Hou«e of Lords, per Lords Watson, Bramwell, Hcrsdiell and 
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Macnaglilcn (Lord Halaburj, LC, and Lord ntzgcrald, dis&enting), that 
so mucli of the surplus as arose from the exccs» contributions of the parti- 
etpaUng poheyhoWets la not pio&t assess^le to the income-tax, New York 
Life Insurance Company v Styles, 2 Tax Cases 460. 14 A.C 381 

The principle of this decision is, m the words of I-ord Watson, that 
“when a number of individuals agree to contribute funds for a com¬ 
mon purpose, such as the payment of annuities or of capital suras to 
some or all of lh«n on the occurrence of events, certain or uncertain, 
and stipulate that ihcir contributions so far as they are not required 
for the purpose shall be paid back to them, the contributions co return¬ 
ed should not be regarded a> profits” 

In distinguishing (hiS case from Last x London. Assurance Corpo¬ 
ration, 2 Tax Cases 100, 14 Q BD 3S9, Lord Watson said 

“In Styled case there are no shares or shareholders in the ordmaty 
sense of the term, but each and every shareholder of a participating 
policy becomes ipso facto a partner m the company with a voice m the 
administration, entitled to a share in the assets and liable for all losses 
incurred by it ” 

The fact that the New York. Insurance Company was incorporated did 
not make any difference It is seen from Lord Htrschell's judgment that 
tlie Attorney General conceded that the incorporation did not affect the 
issue Lord ifacnagnten pointed out that, so far as participating pohq^- 
holders are concerned, the company was not formed for maJnng profits, 
every member taking a participating policy becoming ipso facto a member 
of the company 

This dension makes it dear that the business done wnh the member* 
by such a Society is of a different nature from the business done with non- 
members. It should not be inferred from tius, however, that in every case 
the profits resulting from business with members should be separated from 
the profits from business with outsider* and the latter taxed If this were 
so it would be necessary, for instance, to exempt from taxation profits 
made by a Bank m lending to its shareholders or by a Railway m carrying 
il» shareholders The test is not whether the corporate body deals with its 
individual members or not but whether the body is nn its essence a 'mutual' 
body That i<!, does it so arrange with its members that the surplus is 
automatically returned to the members^ And does it pnmanly do business 
with its own members and only incidentally with outsiders^ 

Under the law of the State of T^ew York a share capital of $100,000 is 
rajuired to be subsenbed by every Life Insurance Society and to be 
invested m securities The shareholders of a society established under 
this law were, by their Charter, entitled to receive a dividend not exceeding 
seven per cent per annum The earnings of the Society over and above 
the dividends, losses and expenses, were to be accumulated, and every 
five years after actuarial valuation each participating pohcyholder was to 
be credited with a portion of the avaih^le surplus The Society was 
managed by Directors appointed by the shareholders The Charter gaw 
power to the Directors to provide that each policyholder of $5,000 should be 
entitled to vote at the annual election of Directors, but this power had not 
been exera-ed The Society granted non participatmg policies as v^l as 
participating, and did other business, the profits from all sources gmng to 
form the surplus The Societv had a branch in London, and it was cl^nra 
that tlie profiis of the branch were not asses'able to mcomc tax Held, 
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that the profits, wei-e assessable the case bung governed by Last v London 
Assurance CoipcraUon, 2 Tax Cases lOO, 14 Q B D 389 (set out under 
section 10, i«/ro) LqiUabh Life Assurance Society of United States v 
Bishop, 4 Tax Cases 147, (1900) 1 QB 177 

An annuity or other recumng payment, eg, sums paid during dis¬ 
ablement, IS taxable irrespective of whether the concern paying it is ‘routu^ 
or noL The fact that the payments may be variable or contingent would 
not affect the Lability to tax (Forsyth v Thompson, 1941 ITR, (Sup) 
5 (K.BD) 

Ill NctioHol Muinal Life ^JJiocm/io« of Australasia \ Commissioner 
of Income tax, Bombay, (1936) XTR 44 AIR 1936 PC 55, it was 
accepted by both parties before the Privy Council that the pnnciples laid 
down in Stylecf case apply m India, and tlie Privy Council therefore, ex¬ 
pressed no opinion in the matter The law m British India as from Irt 
April, 1939, IS governed by the special definition in section 2 (6-C) which 
makes profits of mutual insurance taxable 

A Building Society whose members consisted of investors and bor¬ 
rowers made advances to the latter upon the security of tlieir properties 
In all cases the advance was made in respect of one or more shares 
the borrower took m the Society, and upon each of which he paid 2s 6a 
pe' week m repayment of the advance together with interest thereon 
The Society refused to allow deduction of income tax by the borrowers ^ 
respect of the interest included in the repayments, on the grounds that th® 
intere>* could not be distinguished, and that it was not “annual” interest 
Held, that the Soaety was liable to assessment on the interest received, 
whether it be annual or nov Leeds Permanent Benefit Building Socie^ v 
Mallandaine, 3 Tax Case® >77 (1897) (referred to m the Mylapore Puna 
case) 

A dividend or rebate received by a member of a Co-operative Soaety 
on his purchases therefrom is taxable as pari of the receipts of lus own 
trade for the purpose of which he makes the purchases from the socieQ^ 
Pope V Beaumont, (KBD) 1943 ITR 33 (Sup) 

A Co operative Society winch buys milk from its members and sells 
It tJ outsiders is making taxable profits. CoimmjsioneM of Inland 
««c 1 Sparkford Vale Co operative Society, 12 Tax Cases S91, 133 L.T 

Per Iio7vlal\ /— It has no profit from buying milk from its ovm 
members and if the public to whom they sell do not pay for it, they do 
not get any profits at all The profits are made by the 

of the article, not by the buying of it at all m the meaning of this sub* 
section ” 

The question m the above case arose with reference to the Corporation 
Profits Tax Act which exempted profits of such societies arising 
trading with its own members”, but the principle enunciated by Rowlatt, J • 
IS capabk of extension to mcesne fax alsa No profits would anse, if 
Society bought from outside and sold to its members onl) 

A company was formed to take over a Social Qub There 
share capital and the members of the company were the same as the menibo*^ 
of the Club In substance the incorporation had not affected the members 
infer se or their relations to the Qub Held, that a business or trade or 
undertaking of similar character was not beinjr earned on by the coinpaV* 
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Comimsswners of Itiland Revenue v Eccentric Club, Ltd, 12 Tax Cases 
657, (1925) AC 476 This decision, however, was overruled in Coin- 
tntsstoiiers of Inland Revenue v Comtsh Mutual Insurance Co, 12 Tax 
Cases 841 (1926) AC 281 (HL) 

A company limited by guarantee was formed for carrying on insurance 
other than life insurance The number of members was unlimited Every 
person takmg out a contract became a member automatically and remained 
as such during the currency of the contract Each new member paid an 
entrance fee The directors were empowered to set aside sums for reserve 
and make calls on shareholders for general expenses There was no sub- 
senbed capital The sums insured were adjusted according to risk so as 
to make the contnbutions of members equitable. Held, that for the pur¬ 
poses of the Corporation Profits Tax the Act regulating which specifically 
said that the surplus of mutually trading concerns was to be deemed to be 
profits the company was canymg on a trade though it was not liable to 
income tax Cornish Mutual Assurance Co v Commissioners of Inland 
Revenue 12 Tax Cases 841 In the Hew York Insurance case 2 Tax 
Cases 460 all that had been decided was that the profits were not taxable 
not that a Mutual company could not do business On the other hand 
In re Arthur Aoerage AssocuUmh, 10 ChD 542 and In re Padstow Total 
Loss and Collision Assurance Association, (1832) 20 ChT) 137 (both 
cases under Companies Act) are authorities for the position that a mutual 
assoaation could do business These two cases had not been considered 
in Last V London Assurance Corporation, 2 Tax Case> 100 or New York 
Insurance Society v Styles, 2 Tax Cas 460 

In the case of the Commustoner of Income-tax v National Mutual 
Life Association of Australasia, AIR 1931 Bopi 448 55 Bom 637, it was 
held by the Bombaj High Court that while profits from the participating 
branch of a mutual life insurance company in which the members are the 
participating policyholders are not taxable, the profits from the non partici¬ 
pating policies and from investments (less expense*) were taxable. On 
a later occasion however m the case of (he same association, it was held by 
the same Court 57 Bom 519 AIR. 1933 Bom 427 (1933) ITJt 
350 following the Cornish Mutual Case that though a mutual institution, it 
nevertheless did business and that as a consequence being a non resident 
company, it was liable to be taxed under section 42 on its income from 
investments abroad of the premia from parlicipaung pohaes in British 
India, such income ansing from business connection m British India Tliis 
judgment, however, was overruled by the Pnvy Counal, (1936) IT R 44 
Any claim as to Iiabdity under section 42 was outside Uie Commissioner’s 
reference and irrelevant to the questions submitted, and the Pnvy Council 
were, therefore, not concerned with the question on the ments of which 
they expressed no opuuon They overrufed the judgment on the ground 
tji-i t it Ignored the pnnaple of Style/ case and taxed profits from partici 
patmg policyholders See howoer section 2 (6-C) which renders these 
rulings ob'olele 

The Liverpool Com Trade Association wps a company formed to pro¬ 
mote the interests of the com trade Pariiamentarj and other action, to 
adjust disputes between persons engaged in the trade, to provide, rcgidate 
and maintain an exchange, market and room for the com trade m Liverpool, 
and to establish and mamtam a clearing house for the clearance of coi^ 
tracts Shares could be held only b> persons engaged in the com trade and 
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no member could hold less than one or more tliaii two «.lnres 1 lie second 
slnre could be requisitioned bj Iht conipan> for i new im4ubcr if no sliares 
were othenMsc available. In addition to the members there were also sub 
senbers who were elected from time to time by the dirccu is but had no 
shares and no right to vote and merely enjoyed the services and facilities 
provided by the Association All the fees and subscnptions belonged to 
the Association absolutely md wtre disposed of at the discretion of die 
directors The directors eould set aside sums to the credit of a reserve 
fund and recommended liie payment of dividends which had io be declared 
by the Association m a general meeting but as a matter of fact no divi 
dends had been declared for nearly 20 years It was contended by the As 
sociation that the transactions with the members were mutual and the 
resulting profits not liable to tax The profits made from non members 
were admitted to be liable to tax Hefd that the profit was assessable to 
tax even though it resulted from transactions vvitli the intmbers 

Per Raj.lall J — ularc as in die Nrv York Ltfe !nsura>cc 

case tliere is no share capital and no shareholders but the policy hol¬ 
ders arc called members of the company <o that tlicy ma^ vote at 
meetings then it docs not matter whether or not there is an incorpora 
tiou because * » • * the corporation is merely an entity which 
stands at the back and all it is doing is to collect from the policy 
holders certain funds and hand them back again so far as they see 
not wanted (In a ease like that it docs not matter whether there 
IS an incorporation or not because there is nothing belonging to Iht 
corporation which is severable from what belongs to the aggregation of 
individuals ] But m a ease of this kind where them 

a company with a share capital and share holders with a right to divi 
dends if declared, upon the share capital coupled with a dealing b> 
the company with the persons who happen to be the owners 
share capital affording benefits to those persons individually forvvhicli 
they pay money by way of subscnptions and by way of enlnrice 
as a sort of over nding subscnption if 1 may use that word which 
opens the door to subscnptions there is no reason at all for disregard 
mg the fact that the company is incorporated or for regarding other¬ 
wise than as profits the difference which is obtained by dealings bet 
ween that corporation and the persons who happen to be its members 
Liverpool Com Trade Assoexanon Ltd v Monks ^ 
ATC 288 10 Tax Cases 422 (19^5) 2 KB 110 at p 123 

The income of a Chamber of Commerce (of corn merchants) regis 
tered as a limited liability company consisted of (o) admission fees and 
subscription from members (&) registration fees of grain pits and (^) 
commission on forward contracts (r) being the most important H * 
non member was a party to a contract he had to register it through a mei" 
ber whom alone the chamber recognised The Income tax authorities e* 
empted (a) but not (b) and (c) which they taxed not as income fr®'" 
business but as income from other sources ’ It was held that (i) tn 
company was not exempt merely because it liad been registered under IW 
Companies Act under section 76 thereof, i <r as an association not fonned 
for earning profits («) the income from (6) and (c) was not from any 
source other than business but as the Income tax authonUes liad found 
otherwise it could not be differentiated from (o) and was therefore^ 
empt Chamber of Conitncrce, Hapur V Commisstoucr of Income tax UTr 
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(1936) I T R 397, 58 AH 1003 The Karachi Chamber of Couunerce, 
registered under section 26 of the Indian Companies Ad >n iihidi no 
bonus or dmdend was pat able and the propertj of which on dissolution, 
was to pass to similar instituticms maintamed a Public Measurer for whose 
work which was done both tor members and tor outsider the Chamber 
received tees There was no di pute as to the nou taxabihi) of the man- 
ber s subscriptions or as to the taxability of the profits made from outsiders, 
and the di«pute was confined to the tao^Ui^ of protiis matle troin mem¬ 
bers The Crown tailed. Commissioner of Income tax Bombay \ Karachi 
Chamber of Commcrct., 1939 ITR 57j In Commissioner of htcoine- 
lax Bombay v Karachi Indian Merchant/ Association 1939 ITR 594, 
the Association hid no transactions with outsiders ind the fo’lowing items 
were held to be not taxable (1) fee« on deliver^ orders recorded bv the 
Chamber Qeanng House (2) sale proceeds of samples tendered to the Qear 
ing House for analysis against delivery contracts and t3) penalties re¬ 
ceived from members for trading m contravention of the rules of the as o 
ciatioii It should be noted Uiat all these rulings were given before the 
insertion in the Act of sub sccnon (6) of section 10 which seeks to tax 
‘a trade, professional or ‘vmilar association performing speofic <er\ices 
for its members for remuneration defixiilely related to tho«e services 

In another ca»e the assessees were a compan) formed to indemnify tlie 
members against claims on account of worlmicns compensation The 
members were colliery owners Each member had to cuntnbutc on the 
basts of the wages paid b\ him. The contributions went into a general fund 
from which <ums were from tunc to time transferred to a reserve fund. 
The general fund was the pnnuiy fund for meeting claims Part of the 
nsk was reinsured Members could retire on giving six months notice 
and a rettnrig member was entitled to take with him his proportion of ilte 
resiarve fund uumus his ptoponion of the vxptnses and liabihtvcs of the 
association up to the date of his retirement The Special Commis<ioncrs 
felt some difficult} in reconciling the A'ctw >• ork I ife /«.e<raMcc Care 2 
Tax ^ vs 4^, with Sdowon v Salomon & Co Ltd (1897) A C 22. 
Held, that the profits made b} the compao} were not taxable 

Per Ro'viatt J — It is true to say that a person cannot make a profit 
out of himselt if what is meant is that be raaj provide himself with some¬ 
thing at a less cost, than that at which be could buy it or if he docs soire- 
thing for himself instead of cmplo>ing Hime one to do it He saves monc> 
m those circumstances, but he does not nuke a profit But a compan} can 
make a profit out of its members as cuvtoiner*- alUiough its range of 
customers is limited to it» «h3rcholdci>. If a railwa} con panv makes a 
profit b} canning its sbarcboldcrs, or if an> other trading connuny by 
trading with its shareholders even if it ts lunitvd to trading with them, 
makes a profit, that profit belong to the share holders in a sttut but it 
belongs to them qua shareliolders It docs not come back to ihtm xv pur- 
cliascrs or customers, it comes back to them as ‘hart bokUrs ujjoii ihcir 
shares. Where all that a company does is to collect inonc} trom a certain 
number of people—it matters not whether lhc> an called mcmlicr* of the 
compan} or partiapaimg polic> holders—and apply it for the benefit of 
those «ame ptxjplc not as shareholders in the canpany but as ptoW* 
sidiscnb^ it. then, as I understand Style/ case, there ts no pnifit. if lltc 
people were to do the thing for theni>elvcs, there would be no profit and 
1—44 
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the fact that tliey incorporate a legal entity to do U for them makes no 
difference tliere is still no profit This is not because the entity of the 
company is to be disregarded it is because there is no profit, the money 
being simply collected from those people and Jianded back to them not m 
the cliaractcr of shareholders but in the cliaractcr of those who have paid 
It That as I imderstand is the effect of tlie decision m Styles^ case The 
money subscribed by the Colliery Company is used for its protection, the 
fund belongs to it and a large amount is kept m liand No doubt as the 
money is not distributed year by year and the calls arc not limited to the 
actual losses but to enable a fund to be built up it may in a sense be said 
that the Assoaation has a fund which it holds as a company and which it 
does not divide among all the people who have built it up inasmuch as 
members may come in when the fund has been legally built up md so there 
IS a fund which does not go back to those people who sub'^cribed it mdi 
vidually That however must I think have been so in Style/ case too 
because there was there a reserve fund which imoUes that when a life 
dropped and the assured s representatives were paid the amount due upon 
the polic> with bonus additions there was still somclhmg left in the hands 
of the company be>ond what was necessary to paj the claims as they 
become due The broad pnnciple was there la d dowm that if the interest 
in the monev does not go be)ond the people or the class of people who 
subscribed it then just as there is no profit earned by the people subs 
cnbing if the> do the thing for theniseKcs «o there ts none if they get a 
company to do it for them — Jones v South ll^est Iancaslnre Coat on'icfs 
Association and Thomas v Richard Eoans & Co 6 ATC 641 11 Tax 
Ca«es 790 (1927) I KB 33 at p 47 

Both the House of Lords and the Court of Appeal confirmed 
Mr Justice Rowlatt s judgment The House of Lords considered that 
Style/ case covered cases of this kind (1927) A C 827 

A company consisting; of reprc<«ntatives of local authonties was 
formed primarily to enable such authorities and other publ c bodies by 
CO operation to insure against fire and other risks on the most favourable 
terms No part of the company s income or property could be paid or 
transferred as dividend or bonus or otherwise by way of profit to the 
members who were liable in the event of winding up to contribute a 
certain amount under certain conditions The company earned on (o) 
fire insurance (h) employees lability and (c) miscellaneous insurance 
The Crown conceded that (o) was mutual because (i) under the consti 
tution the members of the company were m effect the fire policy holders 
and (n) on a winding up they alone were entitled to the surplus assets 
The company on the other hand conceded that (6) and (e) were not mutual 
in so far as business was done with other than fire policyholders The 
question in issue therefore was whether profits from (i) and (e) m so 
far as the business was done with fire pobey holders was taxable. In view 
of the following facts (1) premia for (i) and (c) were fixed and 

not fluctuating while premia for (o) were varied from time to time (2) 
inelgibility of (6) and (c) class policyholders as such to surplus assets 
in the event of winding up (3) surpluses from (h) and (c) class policies 
were dealt with on the same footii^ whether the policies were with fire 
pobey holders or not it was held that the business under (b) and (c) was 
not mutual Munictfial Afutual Insurance Co Ltd v Hills 16 Tax Cases 
430 (HL) 48 TLR 301 



MUTUAL ODNCERNS 


347 


S 31 

The above ruling was distinguished in a case m which the articles of 
association of a Company foiroed for the purpose of insuring Us members 
who were millowners provided u$ier alia that directors ma> after a cer 
tain time ascertain and distribute the profits among the members The 
power was however not exercised and the Bombay High Court held that 
the existence of the power was immaterial and that the general prmciple 
enunciated by the T^czo York case covered such a case the Company being 
mutual and the profits in question not being taxable In re MilloiviicrY 
Mutual Insurance Assocvition Ltd 13o IC 813 33 Bom I R 158 

Where shareholders are dififercnt from policy holders an insurance 
bus ness cannot be mutual and its income is not exempt from tax on that 
account however small the interests of the shareholders as against those of 
the policy holders Comnnssioner of Income lax v Central Popular Assurance 
Co Ltd 1939 IT R 293 Commissioner of Income tax \ Sind Central 
Provident Funds Society Ltd 1939 IT R 333 Commisstoner of Income 
tax V Indian Relief and Benefit Insurance Co Ltd 1939 IT R 341 

United Kingdom Lavr —Section 31 of the United Kingdom Fimnce 
Act of 1933 makes liable to tax the profits of companies arising from tran 
sactions with their members on the same basis as profits from transactions 
with non members and permits at the same time the deduction from profits 
of discounts rebates dividends and bonuses paid to members so long as 
these are paid on the transacuons and not on the shares or other interest 
of the members The question arose m Ayershtre Employees Mutual In 
surattce Assooation V Inland Revenue (CS) 1944 whether th s change 
m the law which was primarily intended to cover co operative societies makes 
liable to tax the profits of a mutual insurance company from such insurance 
and was answered in the negative Mutual insurance is exempt not because 
the transactions are with members but because to quote Ixrd Qivc in Jones 
V SoutMYest Lunar Coal Assoeiation, 11 Tax Cas 790 aooner or later 
in meal or in malt the whole of the companv s receipts must go back to 
the policy holders as a class though not precisely m this proportions m which 
they have contributed to them and the a soaat on does not in any true sense 
make a profit out of these contributions Section 31 of the Finance Act 
of 1933 did not say that all transactions between a company and its mem 
bers are to be taxed but only that these transactions should be treated as 
though thQi were with outsiders and it is not indisputable that transactions 
of a mutual nature should be earned on only with members 

The definition of section 2 (0 C) of the Indian Act w h ch uses the words 
the profits of a mutual insurance association avoids all these dlHcuIt cs 
and the profits of such an assoaation will be caught irrespective of whether 
the transactions arc with members or others 

Destination of profits—Does not affect liability to tax.>~Tlie de>ti 
nation of the income profits or gams is immaterial so long as it is income 
profits or gams to the assesses which is sought to be taxed See Padding 
ton Burid Board v Commissioners of Inland Reienur 2 Tax Cases 46 13 
Q B D 9 (Profits applied m aid of poor rates) Mersey Docks v Lucas 
2 Tvx Cases 25 8 App Cases 891 (Profits applied to crcaimg a sinking 
fund for extinguish ng debts) 

Per the Lord Chancellor — The word profits does mean 

the incomings of the coneem after deducting the expenses of earning 
and obtaining them bciore you come to an application of them even 
to the payment of creditors of the concern The gams of a 



34S THE INCOME-TAX ACT [S 3 

trade arc that which is gained by the trading for ^vhatever purposes 
it IS used, ^\hctller it is gained for tlie benefit of the community, or 
for the benefit of individuals . " 

Also Soicrey v Ktn^s Lyn Harbour Mooruigs Commissioners, 2 Tax 
Cases 201, 3 TLR. 516 and City of Dublin Steam Packet Company v, 
O’Bnen, 6 Tax Cases 101 In Blake v Imperial Brasilian Ry, 2 Tax 
Cases 5S it was held that tlie whole of the guaranteed interest received 
from Government devoted to payment of debenture interest and to pay- 
ment of sinking fund was taxable Ntsain’s Guaranteed Railway v Wyatt, 
2 Tax Cases 584 is a case exactly similar to the Brazilian RailMiy case 
above 

See also Webber v Glasigoa Corporation, 3 Tax Cases 202 , 30 ScLR. 
255 (application of profits to the common good of the burgh) , and Aniii- 
tage v Moore, 4 Tax Cases 199, (1900) 2QB 363 (application for the 
benefit of creditors) 

The compulsory application of income to a specific purpose does not 
prevent it from being incme Teniuint v SmtlUt, 3 Tax Ca«es 158 at p 165, 
Harris v Corporation of Irvtne, 4 Tax Cases 221 at p 232, Smyth v 
Stretton, 5 Tax Cases 36 nor does it relieve the income from liability to 
taxation, Mersey Docks v Lucas, 1 Tax Cases 385 Trustees of Mary Clark 
Home \ Anderson, 3 Tax Cases 48 (1904) 2 KB 645 

“Profits'* should he understood in its natural and proper sense ubicb 
no commercial man would misunderstand, per Holsbury, LC in Greshwti 
Insurance Co v Styles 3 Tax Cases 93 and when once an individual (or 
a company) has ascertained the profits m the proper sense, it is immaterial 
what DLComes of the profits—whether any charge has been made on th«& 
profits by previous agreement or otherwise Pondicherry Railway Co, lAi 
V Commissioner of Income tax, Madras, 58 IJS. 239, 54 M 691 (P^) 
The same view was repeated by the Pnvy Council in Bharat Insurance Co , 
Ltd V Commissioner of Income lax, Punjab, (1934) ITR. 63 (PC),A* 
I R 1934 P C 4S 

See also Royal Calcutta Turf Club v Secretary of State, 1 I T C lOSr 
48 Cal 844 (an Excess Profits Duty Case) 

Trusts— See sections 40 and 41 and notes thereunder as to who sliould 
be taxed, whether trustee or beneficiary, and on what basis 

Income, profits or gains withheld at source —Difficult problems arise 
when a portion of the income profits or gams is withheld at the source 
before the income reaches the asscssee The lest to be applied m suen 
case^ is whether the wilhliolding merely represents the payment of a 
sonal debt or liabilil> of the asstssce, le, a diversion of his income or re 
presents a share in the income it«elf to which tlie assessec has only a r«i 
dual claim after the prior claims have been met In the former case tn 
withheld income dearly belongs to the assesses and is taxable, while m m 
latter ca^c it is not In other words, the test is whether there is an effee* 
ti\c alienation of the income at the source, ic, before the assessec can 
claim It The tc'.t however, is a difficult one to apply as will be »cen from 
the decided cases 

Sahr) attached to pay a debt is liable U> tax ^ See Income-tax Mann 
Tax withheld at 60 urce~Income of assessec—^The income 
which IS withheld at source is clearly part of the asscssce’s income 
this there can be little doubt £x majore coutela, however, section lo t / 
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makes this quite clear The fax is a personal liability of the a^sessee and 
it is only the convenience of the administiative machinery that is respon¬ 
sible for the tax being collected at source. 

Encumbered property—Income from—Per Lord Da\ey in London 
County Council v Attorney General, 4 Tax Cases 265— It was no doubt 
considered that the real income of an owner of incumbered property or of 
property charged, say with an annuity under a wiU is the annual income 
of the property less the interest on the incumbrance or the annuity 

This was explained by Lord Macnaghtm in Attorney General v London 
County CouHCif 5 Tax Cases 242 to mean that the charge for the interest 
or the annuit} ought to be a real burden 

If the interest or the annuity is di charged by some person other 

than the incumbered owner or deviser without recourse to such owner 

or deviser the burden is nominal ’ 

The decree of a Court charging the whole resources of an assessee 
with a -pecific payment for maintenance to his step-mother does to that 
extent divert his income from him and direct it to hi> step-mother What 
he received for her is not his income It is not a case of the application 
by the assessee of a part of his income m a particular way it is rather the 
allocation of a sum out of his revenue before it becomes income in his 
hands The charge had not been created for the payment of debts volun 
tanly incurred, and the position was the same as if he had received a 
bequest with an annuity charged on the propeft> The all income re¬ 
ferred to m this section (now total income’) is what reaches the asse-scc 
as income and the view is confirmed by the absence of provision m the Act 
to allow of deduction of tax at source (the provisions of section 18 of the 
Indian Act are restricted and not general like similar provisions in the 
United Kingdom Law) It is not reasonable to postulate an intention to 
impose, without nght of reimbursement a tax on what is only a charge 
on the income Raja Bejoy Stii^h Dudhurvt v Convmssioner of Income tax, 
Bengal, (1933) ITR. 135 (PC) 60 Cal 1029 Where a sole surviving 
male membeP of a Hindu undivided family came into possession of im 
movable property as a residuao l^plce, subject, by decree of Court to 
pajments for maintenance of widows who were members of the famil), 
it was held following Bejoy Stngh Dudhuna v Comimssioncr of Income 
tax, Beii^aJ, 60 I A 1% that the net income only was taxable in the bands 
of the male member as an individual Commis^oner of Income tax, Bom¬ 
bay V D R Na*k, 1939 ITR 362 A similar view was taken in Raja 
Shiva Prasad Singh v Commissioner of Income tax, B and 0, 1942 ITR 
249, m which the owner of a Hindu impartible estate pud maintenance 
allowances to the widow of the predecessor, under the orders of a Court. 
And, generally, when an annuity is charged by a testator on property be 
queathed, the annuity is not part of the income of the residuary Itgauc 
but if the legatee himself creates the charge the annuity would be a diver¬ 
sion of his income Jagdixhandra v Dhanfati Smgh, 1945 ITR (A 
(Pat) 

In applying the pnnaple of the rulmg in Raja Bejoy Stngk Dudhuna 
V ConiwTWionrr of Income tax, Btugal, 1935 ITR 135 (PC), it 'Imulo 
be ranembered that a Hindu widow's claim to maintenance doi- 
Itself <.on«tilutc a charge on the estate of the iltccascd hu bmd for iniS 
purpose Such a charge will anse only if there is a decree of a Court or an 
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agreement between the widow and the representative of the husband’s es¬ 
tate or if the will of the husband creates such a chaise, In re Charusth 
Dost, 1937 ITR. 1 Where a will directs certain pa>ments to be made 
“out of the income of my property” the payments can be made by the exe¬ 
cutors only out of what they receive as the income of the propert) Such 
payments, consequently are not a deduction of income in favour of some 
One else before it readies the executors who are therefore taxable on the 
whole income without deduction of the payments In re MalUk and D C 
Aich, 1940 ITR 236 (Cal ) Where the owner of a mine mortgaged it 
to his creditor for a debt to whom at the same time he leased it for a 
royalty and the arrangement was that the excess of tlie royalty over a 
‘Stipulated minimum payable to the mortgagor was to be utilised by the 
lessee gradually in repayment of the debt, it was held that the entire royalty 
was the income of the mortgagor This was a case of application by him 
of his income in a particular minner, Coinmxssxoner of Income iax, B ^ 
O V Manager, Katrds Estate, 1934 ITR 100 

In Macdonald & Co v Commissioner of Income fax, Bombay, 37 
BoinLR 128, i935 ITR, 459, where the assesses had covenanted tops/ 
a person a share of his own gro«s income (not a share of profits), and 
there was no charge on the estate, it was held that the payment was 
deductible, the position being nearer to that m the Pondicherry Raihtioy 
eotsc than to that in the Dudhuna case The correctness of this deci'iw 
has however been doubted in Tala Hydro BUcinc Agencies v Comiinf^ 
sioner of Income tax, Bombay, 1937 ITR 202 , 64 IA 215, 1937 AC. 
212 

Where income from mortgaged property has in no sense been earmarked 
or allocated for the purpose of paying the interest, the income froni ^ 
property continues to be that of the mortgagor. In re Amulya Dhone Addy 
and others, 1936 ITR 164, 63 Cal 1157, AIR 1937 Cal 369 That 
case, however, was under section 9, and the mam question was whether a 
deduction could be claimed for interest on mortgage of a part of the pro 
perty of a Hindu undivided family by one of its members 


A distribution of dividend on condition that an equivalent loan is made 
by the shareholder to the company is not a distribution of income at all 
Inland Revenue v Marbob, 18 A T C 257 (K B ) 

As to how far a charge on land can give rise to ‘agricultural income'. 
see notes under section 2 (1), and as to how far maintenance allowances 
can be deducted m respect of impartible families, see notes under section 

2 (9) 


Where, under a trust deed, the widow of the person who created the 
trust was entitled to maintenance out of the income of the trust and th® 
estate vested in a Hindu undivided family, it nas held that notwithstanding 
the absence of any specific amount fixed for maintenance by the deed the 
allowance paid to the widow should be deducted from the income of the 
family Whether there is a charge or not is a matter pnmanly of deter¬ 
mination of the legal position of the allowance natd out In re Madait Mo¬ 
han &■ Bros. 1938 ITR 315 (Cal) ‘ 

\Vhere a vydow who was also admimstratnx of her husband s estate 
claimed successfully before the Income-tax authorities that certain expendi¬ 
ture incurred by her for her own benefit from the income of the estate m 
accordance with her husbands will should be excluded from the taxable 
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income of the estate and the Income-tax Officer thereupon taxed her m her 
personal capaaty on the amount excluded from the income of the estate, she 
claimed that the amounts spent for her benefit were not her income since 
she merel> received lodging, board, etc. which could not be converted into 
mone) It was held, m view of her attitude in respect of the assessment of 
the estate, that the case was one of her spending what she received from 
the estate on her board lodgmg, etc, and not one of her receiving such 
board, lodging etc, in such a manner that she could not convert it into 
money In re Chanuila Dost, 1937 ITR 1 (Cal) 

An allowance paid bv the Court of Wards to the grandson (daughter’s 
«on) and prospecUve heir of a Hindu propnetrix of an estate is not an 
expenditure incurred by the Court of Wards on his maintenance but his 
income, Kedar Naram Stngh v Commtsstoner of Income tax UP, 1938 
ITR. 157 (All) 

In taxing the executors of a will the cost of probate, etc., cannot be 
deducted from the taxable income even though the will expressly directs 
that the expenses shall be paid out of the income of the estate, so also, 
expenses on sradh and funeral ceremonies These are not cases in which 
a portion of the mcorae is by an overriding title diverted from the person 
who would otherwise have received it (as m Dudhuna’s case) but of 
expenditure by persons who, having received the whole income, spend a 
part of it in accordance with the directions of the testator m whose shoes 
they stand, In re P C Malliek & Atch, 1936 ITJ^ 369 affirmed by the 
Pnvy Council in P C Malhck v Cotnmtsstoncr of Ineome-iox, 1938 ITR. 
206 (PC) 

“The payment of interest on estate duty was not an outgoing necessaiy 
for obtaining the income from investments The interest on estate du^ 
was not legally charged upon or pa)able out of the sum received for divi¬ 
dends but was pavable out of any moneys in the hands of the appellants 
as trustees 

Mr M su^ested that when a taxpayer collects 

an income and is subject to the obligation of diverting it into two streams, 
one of which stream is to flow into the coffers of a creditor, then he must 
be considered to have collected that part of his income for and on behalf of 
the creditor In my view the taxpayer m such a case collects the 

whole income for himself and then (if he is an honest man) pays his debts 
to his creditor”, per Viscount Cave in Lord htierclydds Trustees v Millar, 
(1924) A.C 580 , 9 Tax Cases 14 

A testator left an annuity for his widow, certain settled legacies and the 
residue to his sons For cotneiiience of admmi tration, the trustees 
earmarked certain mvestvnents to meet the annuity and invested the esti¬ 
mated residuary funds separately for each account When the income from 
the earmarked investments was not enough to pay the annuity the trustees 
first combined the incomes of the annuity and residuary funds but cvct 
this was not enough, and, rather than sell the corpus of the residuary funifc 
in a depressed market, bOTrowed moii^ on the secunU of these funds and 
paid the annuity One of the S(m> datmed to reduce his utcoene on the 
CTound that the repaymenU of the loan were conipulsoiy debts on 

his income The claim was allowed by the High Court but disallowed by 
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the Court of Appeal The son uas entitled only to what was left after the 
-annuity, and the fact that the Iruitees Iiad, for convenience of administra¬ 
tion earmarked funds for different purposes made no difference to the 
relative rights of the bentfictanes, Cotccii v Commtssioiiers of Inland 
Revenue, 16ATC 1 (CA) 

A mere covenant to paj a servant a salary would not make it the less 
the income of the master Where, however, the payment is of such a 
nature that it has to be paid irrespective of whether the servant remains 
in the employer’s service or not, eg, a pension and is also charged on the 
payer’s income, then it would not be his income but that of the payee, Duke 
of IVesUnDistcr v Coiniiitmowcrji of Inland Revenue, 19 Tax. Cases 490, 
(1936) AC 1 

An assessce and his brother were partners in a business of which the 
property and goodwill had been bequeathed by their fathers will upon 
trust for his two sons for life upon condition that they should enter into 
partnership In order to preserve the assets of the business the trustws 
under the will compelled the partners to enter into an agreement under 
which a certain percentage of the net profit of the business was to be set 
aside in each half year to create a reserve fund to meet any losses ansing 
out of the business Subject to this condition the reserve fund remauicd 
the property of the partners Held, that the sum set aside was an annw 
payment reserved or charged upon the net profits of the partners whereby 
income of each of the partners was dimini«hed, Stocker v Comnus- 
■Stoners of Inland Revemte (1919) 2 KB 702, 7 Tax Cases 304 

The income there, the lVe$nyss ease supra, [8 Tax Cases 551, 
notes under section 41] in question was not applicable for payme^ 
of a debt of the person to whom it otherwise would have belongs 
the object of the destination of that part of the income was 
the increase of the settled fund« —Per IVamngton, L J, Conunts- 
Stoners of Inland Revenue v Paterson, (1924) 9 Tax Cases 163 

“The question is whether when a debtor buys a property with 
borrowed money and charges the proceeds of the property m favour 
«f creditors to repay the debt these proceeds are income of the debtor 
and I may ask if they are not income of the debtor who'C 
income are they’ If it is not the debtors income it must 

be the creditor s income and I am not sufficiently topsy turvy to think 
of a creditor discharging debts due to him out of his own income — 
Per Scrutton L J ibid 

' If a person has alienated his income so that it is no longer his 
income, he is not super taxed on it but if he merely applies the income 
so that It passes through him and goes on to an ulterior purpose, even 
although he may be obliged to do that it still remains Ins income 
the line is very hard to draw between what is an alienation 
and what is a binding application From that point of view 
It IS very important to look and see what the purpose of the appheatico 
Is Whether it is to pay a mm*!, own debt or for some other purpose 
but logicvlU the purpose of an alienation, if it is 

alienation, doe-, not matter md the purpose of an application if ** 
an application, does not matter 
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The IVemyss case was clearly a case of alienation . , (In 

it) a man, resettling funds m which he had a re'versionai^ interest, 
resettled them so a^ to exclude^ hnnsdf from the enjo>Tnent of anj 
part of the income the Court of Appeal held (in Paterson’s 

case) that it was mereh a case of a lad) entering into an arrangement 
to apply her income to the satisfaction of a certain demand which 
demand happened to be a debt owing by herself which perhaps made 
the consideration of the transaction caster, but which I do not believe 
can be a necessary circumstance —Per Rowlatt J, Pt.rfcitir’ Executor 
V Coiniittssioiter of Inland Revenue, (1928) 13 Tax Ca^es 851 7 
ATC 183 (KBD) 

III the IPeiii)« Cose, (1924) Sess Cases 284 , 8 Tax Casts Sal the 
surplus income belonged to the tru tees, who paid the asses&ee s debts while 
m the Paterson case, 9 Tax Cases 163, the money was the debtor asses^ees 
own income and m the Perkiap Executor case, (1928) 13 Tax Cases 8S1 
7ATC 183 (KBD ), the wife was a part-owner of the income and the 
surplus was to pay debts on shares of which she had the equitj of 
redemption 

Guaranteed pro&ts—Profits received b) a company from an inde¬ 
pendent guarantor guaranteeing to the shareholders a certain dividend are 
not the profits of the company, the latter being merely the vehicle for 
handing over the j^rantced money to the shareholders In re South 
Llanharran Colhery Co , 12 Ch D 503 But where there is no such outside 
guarantee profits received by a company in the course of its business even 
though held in trust for debenture holders etc are profits of the compan) 
Comnussviners of Inland Revenue v Ctty of Buenos -dyres Tramways, 
(1926) 12 Tax Cases 1125 6 ATC 195 

The subsidj paid by Government to a Railwa) Compan> in order to 
make up a guaranteed rate of interest on the capital of the company is the 
income of 5ie company even though the guaranteed interest is payable to 
the shareholders Such a subsid) is id lieu of monies which might have c} 
been earned by the company and is of the same nature as «uch monies it 
is in the coiners of the company and is available in the same wa> as 
earnings for the pa)'ment «f interest or dividend, Ahmedfur Katwa RatEvay 
V Commustoner of Income tax, Bengal, 1935 ITR 277 63 Cal 109. 

S ITC 280 

If a compan) A, guarantee* the dividends of another Compan) B, the 
amount paid b) A as guarantee to B is the income of the latter The fact 
that the dividends are cumulative (preference) and that such guaranteed 
pijments discharge a future liability of B will not make the guarantee 
oavments any the less the income of B. Aeoltan Company v Commissioners 
of fnlfliid Revenue, 20 Tax Cases 547 (1936) 2 All E,R. 219 (} 

Separated vvife—Obligatory payments to—Under an agreement 
"between an asscs'cc and his wife he had to pay her a weekly sum of ISO 
for her separate a»e during their joint lives Held, that the pajments 
could be deducted in computing the asses«ce’s income for ‘uper tax 


he IS separated not on the tenns of paying the mon^', or if he is xmd^ 
no obligation to pay it, but merely s^s it because he thinks it i« the 
nffht thine to do, or, for some other reason, voluntani) sends it week 
by wedc , . . If he bad not paid I do not think he could have 
1-45 
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defcndetl an action for a motnent, if an action had been brought 
against him He \\Duld have been beaten . . He ^\elvt on 
pajiug the money because Iw was compelled to do so, and \os 

under an obligation to do so Therefore ht is entitled to deduct it,” 
Eadte \ Commisnoncrs of Inland Retenue, (1924) 2 KB 198, 9 
Tav Cases 1 

Weekly pa>'ments to a wife under a Magistrate’s maintenance order 
liavc been hdd to be '‘annual pa>inents' liable to deduction of lax at source 
under Rule 19 o£ the UK General Rules, Clack v Clack, 14 A.T C 2a0, 
(1935 ) 2K,BD 109 

On the other hand where the husband of a patient in a mental insli- 
tiiuon was appointed recener of the lalter’s e<itatc and undertook without 
legal obligation to make good out of Ins own monc) the difference betwe«i 
the wife’s income and the cost of her maintenance, it was held that the 
husband could not deduct from his own income what he paid for bis wifes 
maintenance The ratio deadtndi was that tbougii tlie absence of a le^l 
obligation did not make any material difference, the payments by die- 
husband did not really form part of the wife’s income IVaikuts v 
CommuJMniers o/f^i/ond Revenue, (1939) 3 AUER 165 KBD 

An allowance given under an order of a Court to a divorced wife for 
the maintenance of a nimor child is not the mcome of the child but that 
of the mother S'^ens \ Tirard, 18 ATC ^5 (CA) 

Lunacy percentage—Lunacy percentage is a payment out of income 
of the lunatic after it becomes his income, ConiMitf/ff of A B '• Sunfsour 
(1928) 14 Tax Cases 29, 7 AT C 222, Conwxissioncrs of hdand Ractme 
V Sneath, 17 Tax Ca^es 149, (1932) 2KB 362 

Legacy Duty paid by trustees—An asscssee was entitled under a 
will to a sliare of the net annual utcome of the testator’s residuary eslatt 
Legacy Duty was chargeable on the sums so payable from year to year, and 
was duly paid to the Crown by the trustees, who deducted it from their re- 
9 mittances to the asscssee 


Held that, although the trustees were pnmanlv accountable for the 
Legacy Duty, « was, in effech a personal obligation of the assessee, and that 
the income receivable under the bequest had been xighlly included m the com 
putation of his total income for the purposes of super-tax m the full amount 
of his share of the net residuary income plus the income tax applicable 
u deduction of the Legacy Duty paid by the trustees on fu> 

SasefSla of ^”^o.nd Rnenue, 60 ScL-R. 226, 8 


Payments free of tax—Wills—Marriage settlements—Other con- 
English law there is an express provision, Rule 23 
General Rules (all schedules), declanng that "every agreement lor pa> 
nient of interest, rent, or other annual payment m full without allowing any 
such deduction shall be void" This has been construed to mean that the 
agreement would be void only as regard, the particular stipulation for the 
paynnent without deduction seeG<w*e//v Kwg (1809) 11 East 165, If'*?? 
V Shuitleworth, (1810) 13 East 87, R«wir/jory v Solders (ISU) 4 Taunt 
57, Fuller V Abbott, (1811) 4 Taunt 105, Tinckler v Prentice, (1812) 4 
Taunt 549 ’ ’ ^ . 

There is a very large number of English case« regarding the 
of provisions in wnlU, marriage settlements and other contracts that pa/ 
tticnts should be made 'free of mcome tax’ The decisions are soiiie"haf 
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conflicting but the following general principles can be deduced Unlike 
other duties income-tax is a personal tax, not a tax on an estate see Uth- 
opdge V Thurlo-u, (1851) 15 Beav 334 and Sadler v Richards. (1858) 
4 K. and J 302 Therefore the courts have generall> held that all pay¬ 
ments under such provisions are taxdile in the hands of the recipient (by 
deduction at source) but if there is clear indication that the object of the 
testator or other person making the contract was to make the payment free 
of income tax the payment should be made free of such tax «ee Turner v. 
Mtdlmeur, (1861) I John and H 334, Resting \ Taylor (1862) 7 L.T. 
429 Abadam v Abadam, (1864) 33 Beav 475 A direction in general 
words such as ‘a clear annuity’ (In re Loveless), or free of all duties (In 
re Saillard), or clear of all taxes and deduction, Gleadow v Lcetham 
(1882) 22 Ch D 269, is not enougli, still les' if the words are ‘such 
sum as will bring the amount to IX per annum”, In re Skinner Milboumc 
\ Sinincr, 19421T R. 82 (Sup ) Ch D 1 there must be either express pro- 
%nsion that the income tax should be borne by the trustees and not bj the 
legatee or provisions which will bear no doubt as to that having been the 
intention of the testator 


If a will directs the payment of an annuity or other sum free of income 
lax the direction must be earned out Lovot (Lord) v Duchees of Leeds, 
(1862) 31 L.JCh 503 , 6 LT 307, 10 WR 397 


‘It IS simply 1 matter of construction whether the testator 

has given, the annuity together with a sum equal to the income tax to 
the annuitant -o that the annuitant may receive (he annuity free of tax 
or has simply given an annuity and left the annuitant to bear his own 
income tax ' Per Swinfen Eady, L J, m In re SiHard Prath v Gam¬ 
ble, (1917) 2 Ch 401 

It was also held in Festtng v Taylor, (1862) 3 B &, S 217, 7 LT, 
429, that bequests free of income tax were not void as wills had not been 
referred to m section 103 of the 1842 Act (corresponding to Rule 23, 
General Rules now) and the omission could not be accidental This is due 
to the fact that under a will the parties ‘ take their respective nghts from 
the bounty or the forbearance of the testator ’ Even as regards non testa¬ 
mentary payments it has sometimes been held that contracts to pay free 
of tax are not void «ce Brooke v Price. (1917) A.C 115 (a settlement on 
dissoluUon of mamage), Beadel v Put, (1865) 11 L.T 592 (lease) 

See also the following cases— Murdock's Trustees v Murdock and 
others, (1918) 55 ScLR 664, Smith’s Trustees v Gaydon, (1918) 56 
ScLR 92, lyilson’s Trustees v Wilson, (1919) 56 ScLR 256, In re 
Loveless Farrer v Loveless G A, (191S) Zdi 1, In re Botmng Wimble 
V Bowing, (1918) \VN 265 

A beque-t free of income tax is not free of super ta\ see In re 
CrozLshay Gratoshay v Crawshay, (1915) VVN 412 also In re Dates 
Selmcs V Bates, 4 ATC 518 Similarly ‘free of all deductions including 
income tax’ has been held to exclude recoupment of super tax Prentices 
Trustees v Peniiee, 13 A T C 612 (CS ) See also Rowan's Trustees v 
Rozvan (CS) 18ATC ZTS.lnrc CoaJtshaw.Coulishim v Cowlishatv, IS 
ATC^377, following In re Shrewsbury Esla\;s Act, (1924) 1 Ch- 315 


The authorities were reviewed by the Court of Appeal m In re 
ReciM V ReckM, (1932) 2 O. I-M. 1933 ITR. U 'h» 
reached was that close attention should be paid to the actual words u>cu 
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the will In the particular case, the relevant words used were "the annual 
sum of . . . free of income tax”, and it was held that the annuity should 

be paid free of sur-tax also, the latter being merely an additional duty of 
income-tax. In re Bates was distinguished on the ground that the words 
used by the testator m that case intended to confine the exemption only to 
income tax proper 

Even if the words are clear that the bequest is to be ‘free of tax’, the 
reference can only be to the taxes m the testators country and not to foreign 
taxes unless the latter are specifically referred to In re Frazer, Frazer v 
Hiighes, 1941 IT R. 137 

In considenng these ruhngs it should be noted that under section 7 and 
18 of the Indian Income tax Act it is only annuities that are paid by Go 
vemment, etc, or a private employer that can be taxed at source Annui¬ 
ties under wills can be taxed only under section 12, le, by the Income tax 
Officer making an assessment on the annuitant, and his liability to tax will 
not be affected even though under the will he may be entitled to be reim¬ 
bursed this tax from the estate, or if the payment is not under a will, from 
the person paying him the annuity 

So many complicated cases have arisen in the United Kingdom because 
under the law there the trustee is often taxed on the gross income and is 
authonsed to recoup himself by deducting tax from the annuitant 

Where the tax is payable by the trustee, the share payable by him would 
lordinarilj be the proportion of tax pa>able by the beneficiary equal to the 
proportion borne by the annuit> (or other payment from the trust) plus ta.x 
thereon bears to the total mcme of the bcneficiarj, see Rtchmond's Trustftt 
V Richmond, 14 AT C 500 (CS ), (1935) S C 585 following KeBrottfumg 
(cm English Case), 34 T L R. 575 

Contracts—Free of tax—Though there is no provision in the Indiw 
Statute corresponding to Rule 23 of the English General Rules, section 23 
of the Indian Contract Act provides that an agreement not to deduct tax 
where it has to be deducted is not enforceable This, however, would not 
prevent a person so contracting as to pay the other party so much as would 
after deduction of tax leave him a specified net amount Tliat is, the con¬ 
sideration for the contract would be the gross amount, see North British 
Roiki’ay Co v Scott, 8 Tax Cases 332, (1923) AC 37 and Hartlatid v 
Diggings, 10 Tax Cases 247, (1926) A C 289, South American Stores ' 
Caininisstoucrs of Inland Revenue, 12 Tax Cases 90S 
CAPITAL AND INCOME 

Till 1939 the tax was on all "income, profits and gams" and now it i’ 
on "total income” This does not, however, involve a change of substance 
and the tax is still on income, profits and gams (jee section 6) and not 
on capital except to the extent included by the special definition in section 
2 (6-C) Capital receipts would be exempt under section 4 (3) (tat) ^ 
the> would ex hypothest be casual and non recurring, nor could thtj be 
^‘income, profits or gams” even if they arose out of business or the exercise 
of a profession, vocation or occupation 

Anj’thmg wluch can be properly described as income is taxable unless 
it IS exempted, Kedar Naraui Singh v Commissioner of Income lax, 
(1938) ITR. 157 (All) 

In this rc'pect, vis , that of taxing * income, profits and gams” and not 
'capital' there was, no difference between the Indian law and the 
till sub-seclion (6-C) was added to section 2 m the Indian Income-tax ACi 
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though the Calcutta High Court at one stage (r«r>ier Mormon’s 
Cof?, 56 Cal 211) was mclmed to hold otherwise See the decision of the 
Pnvy Counal m Shaw IVallace’si Case. A.I R. 1932 P C 13S. 59 IA 206 
Income-tax is a tax on income”, per Lord Macnaghien—London County 
Counal V Attorney General 4 Tax Cases 265 

‘ I think It cannot be doubted upon the language and the whole pur¬ 
pose and meaning of the Income lax Acts that it never was intended 
to tax capital as income at all events”, per the Ear! of Halsbury m 
Secretary of State for India v Scoble, 4 Tax Cases 618, 1 1903) A C 
299 

It has to be repeated, however, (hat the special definition m section 2 
(6 C) inserted in 1939 makes an exception to these pnnciples 

Similarly the law does not permit losses or expenditure of a capital 
nature to be deducted from taxable moKne or profits— see sections 9 to 13 
As to what constitutes the distinction between capital and income it is 
almost impossible to give a satisfactory definition As Pollock M R., 
said— 

"What IS capita! and what is attnbutable to revenue account I 
suppose is a puazling question to many accountants and I do not sup¬ 
pose that it IS possible to laj down any satisfactory definition”, 
Atherton v British insulated and Helsby Cables, Ltd 10 Tax 
Cases 155 


' )Vhether something 1 $ income or not is pnnia facie a question of 
fact and not of law, for after all, the distinction between income and 
capital IS one of convenience and there is no real substance in it” 
Per the Lord President in I D Laxrd v Commissioners of Inland 
Revenue, 7 ATC 422, 14 Tax Cases 395 

Generally speaking, income cannot arise out of appreciation of fixed 
capital but only out of the Cuming over (or appreaation) of floating or 
circulating capital There is no dear definition, however of what consti¬ 
tutes fixed or floating capital, and what is fixed capital m the hands of one 
person, eg, spinning machines of a spinner, may be circulating capital m 
the hands of another, eg, the same machinery m the hands of the 
manufacturer of the machinery 


Income—^■'Income” signifies "what comes m", per Selborne, LC — 
Jones V Ogle, 42 LJ Ch 336 "It is as large a word as can be used' to 
denote a person’s receipts, per Jessel, M R —Re Huggins, 51 L.J Ch. 938 
A person’s “income”—even "total income fron^^all sources section 8, 
39 &. 40 Vict, c 16,—means, mcuiQr, or money’s worth, received by him and 
(in this connection, at least) money’s worth must be something that ‘can 
be turned into money”, per H(dsbury, LC~Tennant v Smith, (IBTZf 
A-C 150, the tax, whether under Schedule D or £ is, "not on what saves- 
a person’s pocket but, on what goes into his pocket” (per Lord Macnaghien,. 
lb ) Therefore, an employee, though of so supenor a character as a Bank 
Manager, who as part 01 the terras of his employment has to reside on his 
employer’s premises, which residence he gets rent free but cannot sub-let 
or turn to pecuniaty account, does not thereby get any addition to his 
income, any more than does the Master of a Ship who is spared the cost 
of house rent while afloat, Teiuiant v Smith, (1^) AC 150 (Stroud) 
But this decision does not apply in its enUrcty to India—ref section / 

As regards income t« kind generally see notes under section iJ 
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‘Prohts" and ‘ income" arc someiimcs used as s>non>'ms, but, strictly 
speaking, ‘income” means that which comes m without reference to the 
outgoing', whilst ‘profits" gtmrally means the gam which is made when 
both receipts and pajments arc taken into account, People v Niagara 
Supervisors, 4 Hill 23 If properly Used for creating new shares, they, 
ue, profits, arc ‘Capital Uouch v Sproule, 12 App Cases 385, Sylhe 
Re Nolhage. 63 L J Ch 4S8 yh. Re Parjit, 0 Tunes Ke 88, Re Malm, 
(18<M) 3 Ch 578, Armitaje (1893) 1 Ch 337 (Stroud) 

Dcasions about capital and ' income” under Companies Acts however 

cannot be applied in their entirely to Income tax mailers, though aecora- 
ing to Lord Scottish North Amencan Trust v FoirMcr, (1912) 

AC U8 5 Tax Cases 693 * there is nothing to show that that word should 
bear a different meaning in the Income-tax Acts (from that in the 
panics Act') when applied to the proceedings of Joint Stock Companies. 

See also Flelchir Moullen, LJ, tn In re Spanish Prospccling Co, 
Ltd, (1911) 1 Ch 92 ‘The word ‘profits’ has m my opinion a well- 
defined legal meaning, and this meaning coincides with the fundamental 
conception of profits in general parlance, although m mercantile phras^'^ 
logy the word may at tunes bear meanings indicated by the special context 
which deviate m mine respects from this fundamental signihcaUcm 
“Profits" implies comparison between the stale of a business at two ‘pecitic 
dales usually separated by an interval of a year The fundamental meaning 
IS the amount of gam made by the business during the year This can 
only be ascertained by a comparison of the a<scts of the business at I*'® *5® 
dates For practical purposes, these assets in calculating protits 
must be valued and not merely cmimcraicd . . A 

ciation in value, whether from physical or commercial causes ww«i 
affects their realizable value is m truth a business loss 
But though there is a wide field for v.ination of 
these estimations of profits m the domestic documents of a 
or a company this liberty ceases at once when the nghls 0 
third persons intcr>cnc For instance, the revenue hns a right to 
certain percentage of the profits of a company by way of income-tax 
actual profit and loss accounts of the conipanj do not m any wav bind m 
Crown in arriving at the tax to be jiaid” This however, was a rulmc 
under the Companies Act and not under Taxation Acts 

The question of applying the principle of the nbove ruling to taxation 
ca»es was examined and negatived by all the three Courts in Naval Colhm. 
Ltd V Commissioners of Inland Revenm, 12 Tax Cases 1017, 136 LT 
^ 0 . 

Gams—‘‘Although m the Income-tax Act 1842 (Schedule D 
section 100), ‘profits’ and 'gams’ are really equivalent tenns, yet the ‘’f 
the word 'gams’ m addition to the word 'profits’ furnishes an addition^ 
argument for excluding the contention that you are to introduce 
word ‘profits’ some ideas connected, not with the mture of the thing hu . 
With the manner and rule of its application What are the ‘gam' ot 
trade? If it could be reasonably contended that the word 'profit'" m 
(Income tax) Acts, has reference to some advantage which (he 
carrying on the concern are to derive from it, it might he said P*^, 
that the same argument might have been raised upon the word ‘gams o 
to my mind, it is reasonably plain that the gams’ of a trade are that wn 
is gained by the trading, for whatever purpose it is used "'Aether >, 
jjamed for the benefit of a commum^ or for the benefit of indtviow r 
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per the Lord Chaiicillor—Mersey Docks and Harbour Board v Lucas, 2 
TaxCa«cs2ci,SAC891 

Income — ‘Without gi«ng an exhaustive definition it ina> be desenbed 
as the annual or penodical jield in money or reducible to moiic> value 
ansiiig from the u e of real or periional property or from labour or services 
rendered beanng m mind that in some cases eg mcone denved from 
houaC propert) the jicld must be taken as tlic bona fi I annua! value and 
not necessan?) as the actuaf >iifd per Dau.san \fillcr CJ m In re 
Raja />o/» Prashod Singh Deo 1 1 TC 103 AIR. 1921 Pit Si aS I C 
836 

The word income is not a leini of art, ind what form« of rece pts 
art comprehended within if and what principles are to be appl td to a';cer 
tain how much of these receipts ought lo be treated as income must be deter 
mined m accordance with the ord nai^ concepts ind usage of mankind 
except in so far as the Sfitule states or indicates an mtention that receipts 
which are not income in ordmaiy parlance are to be treated as income or 
that <pecial rules arc to be applied for amving at the taxable amount of 
receipts per/or<fo« CJ m Scott \ Commtsnoners of Taxes {KSW ) 
1935 SR, (NSW) 215 see also Altomry Central of BntwJi Columbia \ 
Ostrum 19(W A.C H7 and iLoiMht v Commissioners of Inland Rctenue 18 
Tax Ca«€8 212 

Profits or gams mean omcthuig which >s in the nature of interest 

or fruit as opposed to pnnapal or tree per Rcm.-lait, J ra Ryall v 

Hoare (1923) 2 K-P 447 8 Tax Cases a2J 

The expansion of income into income profits and gains'* (as the 
section stood before 1939) is more a matter of words than of substance In 
come m this Act accord ng to the Pnvv Council Commissioner of Income^ 
tax, Bengal \ Shorn ll/olUici, ^ Co, a9 I,A. 206 see also Cominwncmcr of 
/ucone lax Bengal v Mereanlde Bank of Indui and others 1936 ITR 289 
(PC) IX.R (1917) 1 Cal ISO connotes a monetary return coming in 
with some •ort of replant) or expected regviJant> from definite sources 
The source need not be contmuousl> productive but its object must be the 
production of a definite return—as di tmguivhed from windfalls Thus 
income has been likened practically to the fruit of a tree or the crop of a 
field It is essential!) the produce of something which is loosdj spoken of 
as capital But capital though possibly the source in the case of income 
trom securities is m most ca es hardi) more than an element m the process 
of production The u'e of the word income m section 4 (3) as com 
prehending at first s ght capital sums is merelv due to the over anx etv 
of the draftsman to make it clear—b> explicitly putting m clause (r) of 
<ection 4 (3)—4hat the sums referred to m that clause which could not m 
anv scheme of taxation be regarded as income were exempt Section 4 (3) 
therefore cannot be invoked to enlarge the meaning of the word income ’ 
m section 3 «o as to induce all kinds of receipts—HTe«pectiv e of their nature 
—which have not been specially exempted 

Picturesque simile'-—Jike tree and fruit however cannot 1 init the troe 
nature of income. Commissioner of Income tax B & 0 v Ro> akshya 
Jlarain Singh m3 ITR al3 (PC) in which it was held that a ro^aJtj 
from a coal mine is income Incmne is not necessarily the recurrent 
from a definite 'ourcc though it is generally of that character Incon e m y 
aga n consist of a senes of separate receipts as it generallv does n tnc 
of profess onj eammgs The multii^icity of forms wh >.b income may 
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assure is jjejond enumeration Generally however, the fact that mconie 
flows from some capital assets of which the simplest illustration is the 
purchaser of an annuity for a lump sum does not prevent it from bang in 
come though m sonic analogous cases the true view may be that the 
ments though spread over a period are not income but instalments of purchase 
price pa>able at future specified dates 

the word income ts an expression of elastic ambit and 
Courts when considering whether any particular sum can be said to 
be the income of (an) assessee ha\e attempted either to bring it in 
or to exclude it from a certain description which they have chosen to 
give to the ivord income but they have always qualified the said des 
cnption by saying that it is not exhaustive Kedar Naratn Singh v 
Commissioner of Income iax U P, 1938 ITR 157 (All) 

While when contrasted with capital there is no difference infer sc 
between income profits and gams , an examination of sections 6 to 12 
will show that income refers to a periodical return coming m and 
accruing to the recipient independently and not as the proceeds of a business 
or profession In this view income connotes incoming without outgoings 
while profits and gams are the surplus of the receipts from business, etc. 
over tlie expenditure necessary to cam them Commissioner of Income tac 
i7un«a V Bengalee Urban Co operolive Society 1934 ITR 127 cf ah® 
People V Niagara Supervisors 4 HiU 23 Income i« not only more gene 
ral than profit' or gam but is often more appropriate eg 
of a mining lease Commissioner of Income tax B & O \ 

Narain Singh 1940 ITR. 563 1943 ITR. 513 (PC) 

The words profits and gams are an amplification of the word m 
come and not a limitation on it all that is implied is that profits and gams 
are varieties of income Commissioner of Income iax Bihar and Onssa v 
Gopalsaran 1934 ITR. 267 1935 ITR 237 (PC) The words pro 
fits and gams do not really add anything to the word income 
Laler Indra Sen 1940 ITR 187 Accorting to another view the words 
are really used in a disjunctive sense Kedar Naraxn Singh v Commissioner' 
of Income tax UP 1938 ITR 157 (All ) 

All these dicta and rulings however must be read witli reference to 
the special definition in section 2 (6 C) inserted in 1939 which deems cer¬ 
tain capital sums to be income 

Burden of proof —It is for the taxpaj er who seeks exemption to prove 
that a particular item of receipt ts capital and not income In re Indra Sen 
19401TR 187 

USA—^The distinction between capital and income is of 
portance under the taxation laws in the USA As one writer sa> s 

What is needed is an authoritative definition of income It can 
not be found in the Supreme Court deasions because there are too itasiy 
differentiations and limitations to main it at all clear what a dectsitm wi 
be m any future case Another defines income as the money value 
the net accretion to ones economic power between two points of 
This of course will not fit in with the Indian or the English law 
of which taxes the appreciation of capital values—whether realised or n 

The meaning of that word (income) is not to be found m . j 
etymological derivation Its meaning is rather to be gathered t . 
the implicit assumptions o£ its use in common speech. The •"’P 
distinction, it seems to us is between pennanent sources of " 



S 3] APPRECIATION OF IN\"ESTMENTS 361 

and more or less periodic earning Of course the term is not limited 
to earnings from economic capital, te, ^^ealth industnallj employed 
m permanent form It includes the eamings from a calling as well 
as interest, rojalties or dindend* jet the word unquestionabtj 

imports, at least so it seems to us, the current distinction b^veen 
what IS commonij treated a» the mcrease or increment from the exerase 
of some economicalij producbte power of one sort or another and 
the power itself, and it should not include such wealth zt is honestly 
appropnated to what would customanlj be regarded as the capital 
of the corporation taxed , (7 S \ Oregon R Sr Net Co, 251 Fed 
211 

In Macomber \ Euner, 252 IT S 189, Pitnej, CJ, said ‘ Enrich¬ 
ment through mcrease m \alue of capital investment is not income 
m any proper meaning of the term that is if unrealised bv the per«on' 
who are taxed. Again, after examining dictionanes in common u«e 
(Bouve L D Standard Dictionary, Webster’s Internationa! Dictio¬ 
nary, Centurj Dictionary) we find little to add to the sucemet deh 
nition adopted in two ca<es arising under the Corporation Tax Act ot 
1909, S/ralton’s hidepeudence v Ho'ubert, 231 US 399, 415 Do^le 
V Mitchell Bros Co, 247 US 179 185 ‘Income maj be defined as 
the gam denied from capital, from labour or from both combined' pro¬ 
vided It be understood to include profit gained through a sale or con¬ 
version of capital assets to which it was applied in the Po}lc ease” 
The decisions that have been set out below refer to capital receipts 
The deavions about capital cxpittdilure have been set out under section 19 
(2) (xit) which prohibits the deduction of capital expenditure from taxable 
profits 

As regards Capital Receipts, ste also the decisions that have been set 
out under 'Business —section 2 (4), Income—section 2 (6-C), and 
Osual Receipts-—section 4 (3) («») *The<e subjects overlap each other 
Investments—Appreciation of—^"It is quite a well settled pnnaple 
m dealing widi questions of assessment of income tax, that where the 
owner of an ordinary investment chooses to realise it, and obtains a greater 
pnee for It than he onginally acquired it, at the enhanced pnee is not profit 
assessable to income tax But it is equally well established that enhanced 
values obtained from realisation or conversion of securities maj be so as¬ 
sessable, where what is done is not merely a realisation or change of in¬ 
vestment but an act done in what is truly the carrjing on, or canjmg out, 
of a business The simplest case is that of a person or assocution of per¬ 
sons buymg and selling lands or sccunties speculate eli, m order to make 
a gam, dealing in such investments as a busmes®, and ihereb) seeking to 
make profits. There are many cowpaaves which in •JtA.vs very inception are 
formed for such a purpo e, and in these cases it is not doubtful that, where 
they make a gam by a realisation the gam thev make is luble to be a5sc«sed 
for income tax 

What IS the line which separates the two clashes of case> mav be dun 
cult to define, and eacli ca«e must be conudered acconlmg to it® fact*, tne 
question to be determined being—is the ®uro of gam that has bten tnaoe a 
mete enhancement of \-aluc bv realising a security, or is*t a gam 
operation of business in carrying out a scheme for profit making * e 
Lord Justxte Clerk t« Californian Capper Syndicate v Hams, 5 Tax Cases 
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lo9 see al o Northern Assurance Co v Russell, 2 Tax Cases 551 26 
Sc L R 330 

An Investment Trust Company liad powers m its Alemorandum of 
Association to vary its investments and generally to sell or exchange any of 
Its assets held that the net gam by realising investments at large pnees 
man were paid for them constituted profits chargeable with income tax, 
Scottish ImesiiJient Trust Company \ Forbes 3 Tax Cases 231 31 Sc.L.R 
219 


rer the Lord President — The varyit^ the investments and turning 
them to account are not contemplated merely as proceedings inadental 
ly necessary for they take their place among what are the essential 
features of the business My view of this company is there¬ 

fore that its position m the present question is entirely distinguished 
from tliat of a private individual or an ordinary trader Accordingly 
I think that it is wrong in its contention that increases on realisation 
of stocks of the company are capital sums 

In ComiHimouerj of Inland Reicnue v Scottish Automobile S' General 
Insurance Co Ltd 16 Tax Cases 381 it was held (Lord Morison dissent 
mg) tliat there was evidence on which the Commissioners could find that 
profits from changing investments were of the nature of capital apprecia 
tion The company did not deal in life insurance and the contracts 
for one year only The power to invest—which the company possessed-— 
was only subsidiary to its business of insurance and the Ganges in invest 
menfs were comparatively rare The ivesfments moreover were of si^ 
plus Capital See also Insurance Co v Stephen 14 Tax Case# « y 
TLR 630 and IVcstminster Bank v Osier 17 Tax Cases 381 (1933) A. 


C 139 referred to under section 13 . 

Whether profits or losses from investments should be included in in 
computation of taxable profits will depend on whether the investments v 
of the nature of stock in trade or of the nature of fixed capital eg P® 
manently excluding a certa n sum from the floating capital and keeping it 
an emergency reserve. The finding on this point would be one of fact an 
one of the relevant considerations would be the intention of the 
ns to the object of the investment Accordingly when a produce exchang 
which did business of a quasi banking hature received large deposits tvo 
clients and invested them m securities and made profits on the ? 
these securities and the Income tax authorities assessed these profits w 
High Court declined to interfere In re Amntsar Produce Exchange L 
1937 ITR. 307 (I-ah ) So also m a case m wh ch a Bank which heiu 
large blocks of secunties as part of its general floating capital { 

earmarking any part thereof for the purpose of anything in the - 

fixed capital The fact that profits from the sale of securities 
not to revenue Account but cn bloc to a Reserve was not held to be 
clusue and it was held that the question whether profits arose from tra 
or from the appreciation of capital investments is always a ^ 

fact to be deteniimed by the Income lax authorities Punjab 
Bank Ltd v Commissioner of Income tax Punjab 1938 ITR ^ 

IL.R 1938 Lah 526 AIR. 1938 Lah 8S2 

In order to tax profits on the sale of investments it is not 
that the asscssce should be carrying on a •‘ep.irate business of 
It IS sufficient if the buying and selling of nue tments is a 
busme s or other The ipprcaaUon of the invcatinents of a 
Sore held to be taxaWe-Pu r;c6 Co operaiue Bank v Commissioner 
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of Income tax, Punjab, 1940 ITR. 635 (PC) The proht made b} a 
companj from its surplus funds by the purchase and sale of share* of a 
sister concern ^^as held to be income and not of a capital nature, being proht 
arising from one of the objects of the memorandum of the company 
Dalinuj Cemcnl v Commissioner of Income tax, B & 0 1944 I T R 
50 Where a person with plenty of forward tran«actions in the Stock 
Exchange, also had two read) transactions in each of which he bought 
large block* of shares and sold them witlim three or four months it was 
held that the profits from the rcad\ transactions were not appreciation of 
■capital but taxable income Commissioner of Income tax Bombay v Sir 
Homt Mchia, 1943 ITR. 142 

Treasury Bills—Appreciation of—The National Provident Institu 
tion bought certain Treasury Bills of which some were held bj it until 
maturity others were sold in open market dunng their currenej and the 
remainder were converted into War Loan Held, that the whole difference 
between the pnee paid for a Treasury Bill and the tun realised by the 
purchaser whether by holding the Bill until maturity or by selling it or 
■converting it before maturity represented a profit ^argeable to income 
tax. and that no part of that profit was an accretion of capital (2) that 
profits «o made constituted income of the year m which it is received- 

Per Lord Haldane—^ By a majority, Lord Justice Warrington 
dissenting the Court of Appeal held that the whole oi the difference 
between the amount contracted for and the amount received for a bill 
which was sold or converted into War Loan dunng its currency was 
not necessarily taxable as a profit on a discount The difference did 
not necessanly represent only a profit by wav of income but might 
m part represent an accretion to capital Such an accretion might 
be due to state of the money market and the nse or fall m the 
value of money and the rates of intere»t by which the price of the 
Treasury Bill might have been cau ed to n»e or fall without strict cor 
respondence with its progress towards maturity The only amount to 
be taxed as profit on a di<^ount m such a case wa* therefore the amount 
by which its value had increa ed merely by rea on of its advance 
towards maturity The assessment was therefore ordered to be remit 
ted for adjustment by elunmation of the elements of 

profit due to accretion of capital on this pnnciple 

My Lords, on the question I am unable to agree with the 

new of the Court of Appeal I <;ec no answer to the argument as 
stated by Lord Justice Warnngton 1(192)) 3 K-B 35, t)5) It is 
concise and I will adopt bis word* 'When a holder whether the 
original purchaser or not, realizes during currency, he really receives 
a proportion of the total profits resulting from the fact that the bill 
was brought at a discount It is true that that proportion may not 
hear an exact relation to the penod of currency but may be deter 
mined by vanations in the value of money, in the public credit and 
so forth But it seems to me that the total of tlie profits received by 
the vanous seller* after deducting lo*5e* if any, cannot exceed the 
difference between the pnee ongmally paid and the ‘um receivalle at * 
maturity and that the considerations I have referred to merely anect 
the distnbuhon of that difference between the vanous holders Fronts 
made bv discounting bills seem to me to rest on the «amt fooling ana 
conversion into M^ar Loan a) o This Ian is simply a sale on certain 
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terms fixed by the Government and investment of the proceeds' M> 
Lords I do not think this reasoning is rcill> answerable”, (1921) 2 
AC atp 231-232 

Per Lord Sum?ier — It is to be ranembered that this is a ca'c of a 
company which carries on a business and employs its funds for and 
m that busines® The case stated finds no fact to distinguish these 
transactions from an} other business use of money Jt is not the case, 
as to which I say nothing of a pnvate person who, not in in the course 
of any business at all realises an investment and comes well out of it 
Similarly, I sec no warrant for trying to discriminate between the 
capital used in the transaction and the income obtained from its usc 
The Statute says nothing about it To discount a Bill, even a Treasurj 
Bill, you must have money or moneys worth but whether an accoun 
tant would say that it came out of or should be debited to capital or 
income makes, no difference to the fact of discounting The excess of 
what is got back to morrow over wliat js put m to day is profit and 
it IS but rarely that even an economist can tell what is appreciation of 
capital and what is not”, T/i<r Na/ioiiu/ Provtdent JnsiiltiUon v Broa/t 
and The Provident Mutual Life Assurance Association v Ogston, 8 
Tax Cases S7 (1921) 2 A-C 222 256 

Realising assets—A company which was formed of •solvent contri 
butones of a Bank acquired from the liquidators the outslandinff assets 
of the Bank including sum« expected to be recovered from estates of 
contnbutones paying therefor a sum sufficient to enable the liquidators 
to discharge the liabilities of the Bank From time to lime the cornpany 
sold portions of these asset^ at prices exceeding the values at which they 
were estimated m the books of the liquidators Held, that the case as 
stated did not contain materials for a decision whether profits liable to 
assessment to income tax had been made But the judgment set out general 
pnnaples 

Per Lord Young — * Now what about recoveries from 

debtors’ The companj took tliem over 1 should say that ^ ^ 
really no doubt that any person or any company, making a trade oi 
purchasing and selling investment will be liable to income-tax 
any profit which is made bj tliat trade It is quite an intelligible 
business But it is another proposition altogether that, where 

there is not a trade a gam or loss upon the purchase and re sale ol 
property comes within the meaning of the Income tax Acts 
even proper traders if proper traders sell their old premises and buy 
new ones and sell the old premises at a higher price than tbej P^' 
for them I «hould say it was a totally untenable proposi 

Vion vViXV xwytii'iwg wi exttss of vsbaV Viad paid fur "Lhe cW 

is income within the meaning of the Act I do not thin 
it IS at all It IS no more so in the case of a trader’s income 
the case of a pnvate individual selling his house at more tl^ h 
had paid for it They were not making a trade of buying 

and selling debts The proposition that where anybody P“ 

chases a doubtful debt and makes more than he paid for 
purchase, he not being a trader in that kind of thing—that that is 
income is, I think, a proposition which cannot be «ustained ' 

Assets Co, Ltd V Forbes, 3 Tax Cases 542, 34 Sc.LR. 486 
“Thus the profit realised in a sale of sliares may be capital if fbe 
seller is an ordinary investor changing his eecunties but in some instanc 
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at any rate, it may be income if the eller of the shares is an investment or 
insurance company ' ComniissioHer of Income tax, B & 0 't Kamaksh\a 
Naram Stngh, 1^3 ITR.513 (PC) 

Property Sale of—Receipts from.—A companj fonned for the 
purpose inltr alia, of acQUinng and re selling mining propcrt), first 
acquired and worked various properbec A.fter some time it re <:old the 
whole to a second companv receiving payment in fully paid shares of the 
latter company Held, that the difference between the purchase price and 
the value of the shares for which the propertj was exchanged was a profit 
asses able to income tax The company's contention was that the ca«e was 
one of substitution of one kind of capital for another and that in anj case 
no tax should be levied until the value of the shares had been realised in 
monej The Court held that the companj was formed with the object of 
making profit from the sale of its propertj and that therefore the profits 
in question were liable Cajiforutan Cop/'er Syndicate v Hams 5 Tax 
Cases li9 This case was cited with approval m CoHiHitrjjDHcr of Taxes 
V Melbourne Trust (1914) AC 100! 

A company vva formed with the object of acquiring estates in the 
Malay Pcnmsula and developing .them b) planting and cultivating rubber 
trees Power was taken in the Manorandum of Association to sell the 
« property and such a sale was contemplated in the prospectus issued at the 
inc^Uon of the company Two estates were purchased but the ongiiial 
vapjtal being insufficient to develop them the whole of the undertaking was 
sold to a «econd company for a con^dcralion (mainly in «harcs of the 
«econd company) in excess of the capital expended At the date of the 
sale a considerable acreage had been planted but no rubber had yet been 
produced or sold Held, that the profit on the sale wa« not a profit assess* 
able to income-tax but was an appreciatiim of capital 

Per Lord Sal.,eseM —^The only difficultv an»e» from the deasion m 
the Cahfornian Copper Syndicate \ Hams, 5 Tax Cases 159 This 
case was cited with approval m Commissioners of Taxes v Melbourne 
Trust, (1914) AC 1001 The facts in that case were not unlike 
those which occur here but the grounds of the dcci'ion appear to me 
not to be applicable. Lord Trajner "^id fm that case)— I am 

satisfied the appellant company was fonned m order to acqiure certain 

mineral fields or workings—not to work the same themsdves for the 
benefit of the company but ‘olelv with the view and purpose of re* 
«ie\iuig the same at a profit* Tebrau f/ohore) Rubber Synduale, 
Lmtied (vi Lujutdatwii) v Farmer, 5 Tax Cases 658, (1910) Scss. 
Cases 906 47 ScLR 816. 

The Hudson Bay Company established by Charter were the owners 
of large temtoncs m Rupert’s Land, \onh Amenca In 1869 thev 

surrendered to the Cnnvn thar lerntorv and nght^ of gov emment m 

exchange inter alia, for a money pavmeiil and for a nght to claim, wiihin 
fifty years a twentieth «hare in certain lands in the territory as from tune 
to time the lands were settled The lands granted to the companv n 
pursuance of this agreement were sold by the companv from time to time 
and the procc<d<. applied partlv m pavincnt of dividends and parth m 
reduction of capital Held, that the proceeds of the sales of the lamJs ‘o 
granted were not profits or gams derived by the company fr«« canyiig 
on a trade of dealing in land, and were po» rfsves«ablc to income ux- 
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Per the Master of Rolls — The real question is Uus money 

can be regarded as profits Or gams derived by the company from 
carrvmg on a trade or business In my opinion it cannot The com 
pany are doing no more than an ordinary landowner does who is 
minded to sell from tunc to time as purcliascrs olTer, portions luitable 
for budding of an estate which has devolved u^wn him from his 
ancestors I am unable to attach an> weight to the circumstance tliat 
large sales are made c\uy \ear This is not a ease where Uiid is 
from time to time purcbaswl with a view to re sale, the company are 
only getting nd b) sale as fast as they reasonably can of land which 
they acquired as part of a consideration for the surrender of their 
Charter 

Per Fanvell, L ]— It is clear that a man who 'clls his land or 
pictures or jewels is not chargeable with income taK on the purchas^ 
money or on the difference between the amount that he gave anci the 
amount that he received for than But if instead of dealing warn 
his property as owner he embarks on a trade in which he uses that 
property for the purposes of lie- trade then he becomes liable topa}^ 
not on the excess of sale pnccs over purcliast prices but on the annual 
profits or gams arising from such trade in ascertaining which those 
prices will no doubt come into consideration A Lmdown^ 

in England may establish a game farm on part of his estate and make ^ 
profits thereby which would be liable to income tax, and he may also 
sell parts of his estate for building purposes but his trade as a gam* 
farmer does not bring hts sales as a landowner withm the Income ta. 
Acts and I sec no difference m this respect between his posit on ana 
that of the company Again a landowner may lay out part of W' 
estate with roads and sewers and sell it m lots for building but 
does this as owner not as a land speculator Lanqo'tina 

IS not a trade Hudson Boy Coy , Ltd v Stnens > ^ 

Cases 424 23'rLR 709 

A company was incorporated m 1904 with the primary obje^ ® 
acquiring managing and develop ng wuh a view to ultimate sale certai 
lands which were held m trust for various persons who were intcrcstc 
therein either as oivners joint owners or as trustees Subject to ^ 
extraordinary resolution the company had power to deal in other 1^^' 
but it had not at any time exerased that power The share capital of t 
company was fixed at a nominal amount solely to facilitate division 
the beneficiaries and was not determined by reference to the value of t 
lands acquired All the ordinary shares had been allotted m considerv 
tron of the conveyance of the lands to the company and these share* n* 
been continuously held by the onginal allottees or their 
Working capital had been provided by the issue to ordinary sharehold^ 
of preference shares for cash- In 1908 the company created and allot 
to persons other than the ordinary shareholders deferred shares m 
for services which enhanced the value of the lands Held that the s 
plus arising from the sale by the omipaiiy of portions of the lands v> 
not the profits of a trade or busrae»s and that the function of the co 
pany was merely to realise the captal value of the respective interests 
the land under the trust 

Per Ro-ilatt J — In this case the question IS uhelher the 
which was formed for what I may call family reasons is haW* 
ncome-tax on what it makes b> sell ng the lands Now the quest 
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la whether the compan> has reall} onJy realised some property held 
as capital by those who became ita st^eholder« namel> the people 
entitled under the trust or who started or founded the trust or whether 
it has got to the point of embarkmg in a trade or bus neas of which 
these receipts are the resulting profits Now the company 

proceeded in a very enterprising w»y undoubtedly It cleared the land 
and formed roads It sold parts of it and kept some of the money 
and put It back into the land and so on and it ga\e a share in it«. 
capital to certain people who were instrumental in bringing a railway 
there Undoubtedly it has done very well Under these arcum- 
stances the Attorney General and the R«enue contend that it has gone 
beyond the stage of merely realising the property and has embarked 
upon a business m land which it has not in the real sense bought but 
in land which came to it The Commissioners have held that it is not 
so and I am not prepared to differ from the Commissioners If this 
had been an individual he need not have had a company he mght 
have done all these things and if he had been a prudent or a public 
spinted man he would have done all these thing If a landowner 
finding his property appreciating m value sells part of it and Uses part 
of his money still further to develop the remaining parts and so on 
he IS not carrying on trade or business he is only properlv developing 
and realising his land C H Rand v The AIbcrm Land Coy, LM 
7 Tax Cases 629 


A company was incorporated with the pnmary object of acquiring, 
developing and turning to account certain concessions in German South 
West Africa which included («) mineral rights (ii) railway rights and 
(m) the right to the freehold of some 3000000 acres of land to be selected 
by the company The company had power under the concession to transfer 
any or all of its nghts to other persons or companies and in particular had 
the right to turn the land granted to it to any account it ought think 
most beneficial for its interests though it was understood between the 
company and the German Government that the colonization of die country- 
should be encoumged by the sale of land to settlors From time to tune 
throughout the life of the company sales of land were made to settlors and 
considerable tracts were also sold to other companies The proceeds of 
the laud sales were always earned lo capital account but the profits made 
on the sale of shares received from one of the companies in consideration 
of land transferred to it was distnbuted by way of dividend Apart from 
the acqui«ition of the onginal concession the company never purchased 
for Itself any land or land nghts Held that the profits denved by the 
company from sales of land were not of a capital nature and should be 
taken into account m computing for income tax purposes the profits arising 
from the trade adventure or concern m the nature of trade exercised by 
Vnt tswi’/pa-rff 


The question that we have to detennmc is whether the monevs 
derived from thc>c sales of Lind fall into income or are to be treated 
as capital of the company The conclusion that I come to 

on reading the documents presented lo us is this—that there is no 
definite segregation of the monevs received from the sales of land 
for the purpose of capital In Hudions Bay Coy v 

Stevens Tax Cases 424 what is decided by tiie 

Court is this that ina much as the Commissioners found the facts aiiu 
had drawn the inference negalning the fact that the company were 
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carrying on a trade in buying and selling land, therefore they were 
not liable to income-tax for such profits or gams by the sale of land, 
they are not derived by trading or carrying on business but by the 
sale of an old possession”! Pollock, M R — Thevj v South-West Africa 
Company, Ltd, 9 Tax Cases 141, 131 LT. 248 
In The Alabama Coal, Iron, Land and Colomsaiion Co, Ltd v Mylam, 
11 Tax Cases 232, tlie facts were as follows In 1870 the State of Alabama 
raised a loan for the purpose of constructing a railway In 1876 the State 
defaulted and transferred to certain trustees for the benefit of bondholders 
certain lands The trustees were to sell the propert>, pay 10 per cent ot 
the proceeds to the State till the State had received all interest paid by it 
on the bonds before the default, and to distribute the balance amongst the 
bondholders At the end of 10 years all bonds not presented or surren¬ 
dered were to be barred from the benefits of the tru«t and to carry no 
claims against the State A Company was formed with the object of 
putting into a marketable form the interests of the bondholders who had 
surrendered the bonds The capital of the Company was 10,000 Preferrw 
A Shares of £10 each to be subscribed at par and 26,000 Deferred B 
shares of £1 each to be issued fully paid two B Shares being given as 
bonus on each A share subscribed for The bondholders were given me 
first option of subscribing for the preferred Shares and they were also 
given the choice of surrendering to the Company their interest m exchange 
for non interest bearing Instalment Certificates equal to the amount of me 
bond plus accrued interest thereon plus three B shares for each bond Of 
the original issued capital 56 per cent belonged to bondholders and 44 ptf 
cent to others After paying off the State 70 per cent of the net proceeds 
from the sale of lands was applied in paying off the Instalmot Certificate# 
and 30 per cent in paying «ividcnds on A Shares and redeeming them at 
par By 1886 the State had been fully paid off The interests of all bond^ 
holders except tliose who had not surrendered the bonds within the 10 years 
limit had also been acquired by the Company Also an American Company 
had been formed to hold the trust lands in place of the trustees whose t^ 
had expired and the whole of the shares in this American Company had 
been allotted to the assessec Company The assessee Company purchased 
certain other lands to develop the trust property In 1904 all the Preferred 
Shares had been paid off and by 1912 two-thirds of all the Instalm^ 
Certificates had been repaid In that year, however, further Deferiw 
Shares were issued and the capital thus raised was used in paying off the 
bulk of the remaining In-talment Certificates Held, that the Com^oy 
was carrying on a trade {The Hudson Bay Co, Ltd v Stevens, 5 T^ 
Cases 424 , 25 TLR 709 and Rand v The Albernt Land Company, Ltd, 
7 Tax Cases 629 distinguished ) 

Per Rovilalt, J —‘ There were these lands m the liands of the 
holders, it is not as if a band of speculators outside the bondholder 
had come and bought these lands the bondholder# them 

selves as individuals said “ let us take these lands from 

the body which we arc, and we can get some other people to come i 
with u» . we ourseUes can put up some more money, 

will take these lands, and give for them certain preferential rigm . 

. . We will not launch out widely but we will 

out We wnll embed the realization of these lands in an undertaking* 
which must be wider than the bare realization, with the minimum 
nursing and the minimum of necessary expenditure which a lauo' 
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owner himself might be inclined to indulge in’, The Alabama Coal. 

Iron, Land and ColontsalioH Co, Ltd v \Iyhni, 11 Tax C^ses 232. 

In a case in which all that appeared in the books of a mone> lender 
were entnes to the effect that he had purchased a property in 1919 and 
again another in 1924 and that thq were both sold in 1926-27 and there 
was nothing in the accounts or other documents to show that the income 
derived from these properties and the expenses incurred on them were 
included in and made part of the accounts of tlie money lending business, 
the Income tax Officer treated the difference between the cost and sale 
prices as a business profit acting on the genera! presumption tliat money¬ 
lenders of the particular class generally buy and sell such properties m the 
course of their business The Madras High Giurt held that there was no 
evidence to justify Uie findings of the Income tax Officer J? 1/ F i? M 
Vtrappa ChetUar v Commts’^OHer of Income tax Madras, AIR 1930 
Mad I23.4rTC 2M 

On the other hand profits arising from the sale of land taken over in 
satistaction of debt- are profits from business if the creditor s business is 
that of lending rnoney on the mortgage of land The business is analogous 
to that of pawn broking, S L S Chettiappa Chetttar and S L Rni Rama 
loiiu C/ie«iar v Co»«miAno«er of Income tax Madras AIR 1930 Mad 
119, 31 LW 215, 4 ITC 188 

Where property is bought by a banker oy money lender from a debtor, 
in di charge of t loan with the object of reselling it at a profit as soon as 
a suitable opportunity arises (he profit that arises is not a capital appre 
cation but income, In re Anmtsar Produce Exchange Ltd, (1937) ITR 
307 18 Lah 706, AIR 1938 Lah 44 


A money lender received tn settlement of an account the right to cer 
tarn simple debts, to certain mortgage debts and a rubber plantation The 
plantation was subsequently sold at a profit, and the question arose whether 
the profit was or was not casual Having regard to the facts of the case, 
vis all the accounts being kept together, the loss under the simple and 
mortgage debts being claimed as a bu«mess loss the debit of the main¬ 
tenance expenses of the plantation to the bu^ness account and the credit 
of income from the plantation to the business account, it was held that 
there was evidence to justify the finding of the Department that the income 
arose from business and that the profit was not a capital appreciation, 
0 R M O M S P Lakshmanan Chetty v Commisstoner of Income fax, 
Madras, Kl'R 1930 Mad 121,4 ITC 200 


Whether you are trading or realising a capital accretion is a question 
of fact Even though a company may under its articles of association be 
empowered, inter alta, to trade m a particular manner, there is no natural 
presumption that it is doing so, and every YransaCtion must be examined on 
It- merits wiffi a view to deciding whether it is trade, or only the realisation 
of capital, Commissioners of Inland Retenue v Hyndland Imestment Co, 
8 ATC 378, 14 Tax Cases 694 

A builder and an architect fonned an ad hoc partnership and bought 
cerum blocks of land which they ‘ feued” to a private cqpipany under their 
control the latter building houses on the lands and selling the houses to me 
nubhe ’ The transactions were all bona fide and the question arose whet^ 
nartntrshio Carried on a trade in buyu^ the lands and feuing mem 


47 
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m the negative and the Court dedmed tt> interfere Inland Revenue \ 
Dean Property Co, 18 A T C 219 (CS ) 

An association was formed under arrangements between the Bnbsh 
and Australasian Governments to realise the value of surplus wool acquir 
ed dunng the Great War Trade was not the object of the association ana 
neither the wool nor the money realised was used for trading purposes 
The Privy Council held accordingl) that the wool was so to sprak “le 
hxed capital of the association Taxes Commissioners v British Au^ra 
lasion ll^ool Realisation Associatioii 9 ATC 449, (1931) AC 2^4 

A company managing developing and dealing m real proper!) got ^ 
option to purchase land and some years later agreed with another party 
to form a company for developing a part of the land Later on the shares 
of the company m the new company were sold to a third party It 
held that the sale proceeds of the shares were trading receipts of the o 
company, since the capital of the new company was in effect the stock. 
m trade of the old company Associated London Properties v Hennesen 
1944 (C A.) 

Securities—Sale of—Surplus—When taxable—Per Lord Dunedin 
in Commustaner of Taxes V AfeWourne Trust (1914) AC 1001 

In the present case the whole object of the company was to hoia 
and nurse the secunties it held and to sell them at a profit when conyen'®*t 
occasion presented itself 

Their Lordships therefore come to the conclusion that there is 
evidence here that the company is a trading company and that the 
realized by it by «elling the assets at enhanced prices is a surplus yvnen 
IS taxable as profit 

Interest—The difference between what a person receives and 
he lends is not necessarily income The first thing is to look at the co 
tract If the rate of interest is reasonable having regard to all 
circumstances ec? the market rale the duration of the loan and thenatur 
of the nsk the discount or premium—as the case may be—on the 
whether on issue or on redemption is not of the nature of interest ^ ^ 

example is a contract for repayment on a gold standard basis involy^^ff 
heavy discounts and premia which clearly are not interest The 9“^^° 
always is one of fact to be delennincd by the Revenue authonties 
however, no interest as such is charged the discount or premium will pri 
faae be of the nature of interest or revenue loss In a case therefor^ 
which a Bntish newspnut company had advanced money to a foreign 
pulp company (m which it was wholly interested beneficially) and 
advances were funded into notes (debratures) issued at a discount 
redeemable over a long period carrying interest and also a 
redemption it was held that the difference between the issue pnee and 
redemption pnee was not income but capital Lomax v Peter Dixon 
Co, 25 Tax Cas 3S3 1924 ITR. (Sup ) I ^2 

The Hudson s Bay Company owned large tracts of land m _j,e- 
and from time to time sold plots, or blocks of land to purchi«ers 
to take up and occupy land for settlement in that country The 
entered into agreements wilb purchasers unable to provide Uie 
chase-money m one sum under which the purchaser paid a 
down when the contract was signed and the balance by equal annual 
merits each with interest calculated on the balance of the purchase 
remammg unpaid The company agreed on completion of payment 
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purchase monej and interest to con>ey the land to the purchaser, and 
meanwhile permitted the purchaser to occupy the land until default be made 
m pajment of the sums of money ^teed upon, in which case it reserved 
the nght to cancel and determine the agreement and to re enter upon or to 
resell the lands, all payments therefor made on account being forfeited to 
the company Held, that the interest on unpaid purchase money was in¬ 
come as the mterest was income ansuig from a security and not capital, 
Hudson's Bay Co \ The-^, 7 Tax Cases 206, (1919) 2 K.B 632 

Coal bmgs—Slag, Sale of—Receipts from.—Certain bings of col¬ 
liery dross which had been lying on an estate for many \ears were dis¬ 
posed of by the landowner to lanous parties who contracted to remove 
the whole of the dro s within a limited penod (3j4 month«) Held, that 
the payments were capital receipts and not profits 

Per Lord Cullen —'It is not suggested that Lord Belhaven traded 
in bings, the transaction was a contract of sale of the cou- 

tents of a capital asaCt consisting of the bing and the pnee received 
represented merely a change m the form of capital , 

Roberts v Lord Belhcneu’s Executors, 9 Tax Cases 501, (1925) Sc 
LT 466 

A firm of iron masters and coal masters claed down business but the 
partnex^ip was not dissolved, and the properties were conveyed to tnis 
tees to sell or hold in trust for the firm One of the properties had a heap 
of slag which, at the time, was valueless but some years later, was sold as 
roadmaking material to a company which was given the exclusive ngbt to 
remove the slag on a royalty basis It was held that no trade was being 
earned on and that the royalties were therefore not taxable, Slmgler v 
imtarns end Som. 17 Tax Cases 574 (K.BT>) 49 TLR. 221 

A company—«f iron masters and coal miners—took over from another 
Iron and Coal Company, inter aha certain heaps of slag as part of the 
undertaking The iron and steel operations, l»mng one blast furnace, 
were given up after a few years during which penod the slag was added to 
Later on, the remaming furnace also was closed and the company confined 
itsdf to coal Still later, slag, which previously* had no vdue, found a 
market in road making and the question arose whether the sale proceeds 
of slag were capital or income. The Commissioners held that they were 
income and the Court declmed to interfere. Beams v l^eardaU Steel Coal 
and Coke Co, Ltd. 16 ATC 158 

Premium—Minmg Lease—Rent—Royalty — 'Salami' or premiira 
paid at the banning of a mimng lease for a long penod represents t^ 
purchase price of an out and-oat ^e of the property and the sum received 
IS 'capital and not 'maime’ But 'rent' or ‘royalty’ paid periodically is 
income, Raja Slitiv Prasad Singh v Rex, 1 IT C , 4 Patna 73, Al R. 
1924 Pat. 679, Commissioner of Income tax, B Sr O y Kamaksliya Nara 
yan Singh, 1943 ITJL 513 (PC) 

See also dicta in In re Gooftu Estates, Ltd, ALR. 1930 CaL 1, o7 
Cal 910, 4 IT C. 146 If the letting out of property upon lease for pre 
nuum and for rent is the business of an assessee, then the premium will be 
assessable as income either under section 10 or under section 12 But 
when a premium i- received merely as an mcident in the possession of pro¬ 
perty (even if leasehold) and there is no finding that letting out property 
is the business of the assessee, the premium recenc-d is capital 
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Where, under a lease for an indefinite period, which was expressly 
made to be binding on the successors both of the lessor and of the lessee, 
the lessor had power to increase the ren^ and to eject the lessee if m arrears, 
and a premium was received m addition to the recurring annual rent, it 
held that the lease was permanent and that the premium was 
Comtntssioner of /iicome tojr, B & O v l^ishesJtvar Suigh, 1939 ITR 
536 Whether 3'alajni or Nazarana m recpcct of a lease is capital or in¬ 
come depends on the facts of the case, trn, whether in truth it is payment 
of rent in advance or a lump sum payment for the transfer of the 
hold Raiti Bhubaiiesr^rt v Commissioner of Income tax, B <&• 0 , IW 
ITR 550 Prtjito facie, however it is not income, and it is for the tax¬ 
ing authorities to show that it is income, if they seek to tax it, Bihar v 
Pratap Udainatli. i9-il ITR 313 

Two brothers following a partnership sold a cotton ginnmg business of 
tlieifs to a pnvate company belonging, m sub«tance, to them They had been 
ginning cotton for a public company (under their management and in¬ 
fluence) and the new private company m return for a ten-year conti^ 
agreeing to gin for the public company at lower rates, received 200CW 
shares of the public company which m turn also received 1,000 shares ot 
the private company The Income-tax Officer treated these 1,000 
capital but assessed the private company on the market value of the 20 , 0 UU 
shares of the public company as income being in essence an advance re 
ceipt of profits over the ten years The High Court upheld the assessmwt 
Conimisstoner of Income tax Madras v A 6r F Harvey, 1940 ITR 307 
Business closing down—Sale of stock —Whether the realisation 
of the value of stock of a business which is closed down is a capital receipt 
or a profit depends on the answer to the question—when does a busine^ 
which IS being closed down cease to be a business which is being carnen 
on’ That is it is a question of fact 

Per Lord AtkiKson — ‘A trader who wishes to retire from business 
may wind up his business in several ways, he may sell his concern as 
a going concern, or he may auction off his stock But there is another 
way quite as effectual, and that is by continuing to carry 
his business in the ordinary way, but not replenishing hjs stock which 
he has accumulated as it is sold Then he will leave himself with ao 
stock, and, therefore, he can retire from business But the fact that 
he realises stock m the process of carrying on the trade as he has 
hitherto done will effectuate both purposes”, see / and R O'Kane oM 
Company v Commissioners of Inland Revenue, 12 Tax Cases 303, I*® 
LT 707 

See also Doughty v Commissioner of Taxes (a Colonial case), (1927) 
A.C 327, 43 TLR. 207 

“Income tax being a tax upon income, it is well established that th^ 
sale of a whole concern whidi can be shown to be a sale at a profit a 
compared with the price given for the business, or at which it stano* 
in the books, does not give rise to a profit taxable to income tax. t 
IS easy enough to follow out this doctrine, where the business « 
wholly or largely of production Where liowever a busm* 

consists as in the present case entirely m buying and selling, it is m 
difficult to dislingmsh between an ordinary and a realisation 
object of either case being to dispose of goods at a higher pnce »» 
that given for them . The fact that large blocks of stock are s 
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does not render the profits obtained anything different in kind from 
the profit obtained by a senes of gradual and «malier sales This might 
e\en be the case if the whole stoA was sold out in one sale. E\en 
in the case of a realisation sale, if there were an item which could be 
traced as repre'cnting tlie stock sold the profit obtained by that sale, 
though made m conjunction with a sale of the whole concern might 
conceivably be treated as taxable income”— Lord i’/iiZ/iHiore m Doughty 
V Commissioner of Taxes, (1927) AC 327, 331 
A realisation sale of stock in-trade belonging to a trader need not 
necessanly be a sale m the course of trade irrespective of circumstances 
If it were, cases like those of O'Kanc £r Co , 12 Tax Cas. 303 Edwards v 
Old Bushmill Dis'dlers, 10 Tax Cas 285, Inland Rezenuo v Ibid, 12 Tax 
Cas 1148, and Hillerns and Fouler v \furray. 17 Tax Cas 77 would all 
have been deeded more easily In the last case, for example there would 
have been no need for the Court to send the case back to the Commissioners 
for a specific finding as to whether the asse^see was trading at the time 
of sale of stock So where a whisl^ broker with large stocks bought at 
low prices decided to retire on account of ill health compelling his ab 
sence from the business, and sold his assets after some time vis, his stock, 
trade name, furniture and fittings at a heavy profit, and the Commissioners 
held that he had ceased to trade long before the sale the Court declined to 
interfere, Inland Revenue v IVtlbam Nelson, 18 A T C 237 (CS ) 

Mr C sold his business as a going concern to a company but subject 
Viter aha to two conditions (i) the profits on unexecuted contracts on the 
date of sale were to belong to the vendor, but the company was to execute 
the contracts and receive 25 per cent of the profits on them, the balance 
of 75 per cent being given to the vendor, and (2) the company was to col* 
lect outstanding debts on behalf of the vendor to whom they were to belong 
It was held that the 75 per cent given to the vendor was not a capital re¬ 
ceipt but the profits of a new business set up at the bme of sale, Southern 
\ Cohen’s Executors, 1942 IT R (Sup ) 8 

Sec also Martin v Lowry, II Tax Cases 297 (1927) A.C 312 Co 
ban’s Executors V Commissioners of Inland Revenue, 12 Tax Gises 602 
and Hillerns and Fouler V Ifiirniy, (1932) 48 TLR 213, 17 Tax Cases 
77 {C>A ) referred to under sections 2 (4) and 4 (3) (mi) 

Lease—Foreclosure of—Compensation paid-~The compensation 
paid to a lessee of mineral rights for compelling him to foreclose his lease 
IS a capital receipt The fact that compensation is based on the value of 
the minerals left unworked does not make the payment one of an accumu 
lated loss of profits 

Per Lord Buckmaster —^"Thcre is no relation between the measure 
that Is used for the purpose of calculating a particular result and the 
quality of the figure that is arrived at by means of the application of 
that test I am unable to regard this sum of money as anylhiog but 
capital ” 

Per Lord Wrenbury —“Is a «um profit which is paid to an owner of 
property on the terms that he shall not use his property as to make 
a profit’ The answer must be in the negative. The whole point is 
that he is not to make a profit and is paid for abstaining from 
to mij^e a profit The matter may be regarded from another 

point of vnew—the right to work the area m which the worJnng wjU 
to be abandoued was part of the capital asset consisting of tlic nght 
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to the whole area demised Had the abandonment extended to the 
whole area, it would be impossible to contend that the compensation 
would be other than capital It was the price paid for stenlising the 
assets from which otherwise profits might have beai obtained What 
IS true of the whole must be equally true of part", Glenbotg Union 
Fireclav Company v ComnnssioiKrs of Inland Revenue, 12 Tax Cases 
427 (1922) Sess Cases (HE) 112 

This pniiciple was also followed in Guinness & Co \ CommissxoneTS 
of Inland Revemu, 3 A T C 686, (1923) 2 I R. 186 in which the 

firm who were brewers and whose stock of barlc) was commandeered by 
the Crown during the War claimed that tlie profits made on tiie compul 
sory sale to Government were not asse sable to tax on the ground that ih^ 
were not income but capital receipts The Irish Court of Appeal upheld 
the contention (Pim J dissenting) Pim J s point was that the barl^ 
was part of the circulating capital of the company not its fixed capital and 
that therefore the ca'^e was more like that of Rcynon v Ogg, 7 Tax Cases 
125 than like the Glenboig case supra 

In CoininwnoKers; of Inland Revenue v Newcastle Brexcries, 12 
Cases 927, however m which the greater part of the rum imported by the 
firm for blending purposes had been similarly commandeered by tlie Admi 
rally it was held by Rowlalt J that the compensation paid was a prom 
ansing from the firms trade The decision of the Irish Court m the 
CtiiKHOjj case was deliberately departed from The reasoning of Rowlatt, 
J was that in a case like the Glenbotg ease what was done was to stop the 
trade and pay compensation whereas in the Sutherland case, 12 Tax Cases 
63 and the one before him all that happened was a compulsory sale of a por 
tion of the goods and that the fact that the sale was compulsory ccjild not 
make any difference The Court of Appeal confinned Rowlatt J’s judgmMk 
The House of Lords confirmed the judgment of the Court of Appeal but 
considered the Cut/utcrji ease distinguishable In the Newcastle Brroery 
case, the initial payment which was made was received under protest later 
on an Indemnity Act was passed, and a new Tribunal was set up W 
determine the additional compensation in cases of commanding for the 
war The claim of the assessee was that as a consequence a new source 
of profit had arisen whereas the decision was that the profit arose fron' 
the taking of the sum 

In the Suiherland case, the Admiralty had compul'only hired a 
drifter of the assessee and it was held that the payments by the Admirain 
were not compensation for the stoppage of business but trading receipts 
since the assessee continued in his business of using the ship for proh* 
The ship had been acquired as a commercial asset It could be put to a 
variety of profit earning uses and to whichever of these uses it may 
been put the buMness was the same viz making profits from the ship ^ 
long as the «hip was suited to the use and even though alterations m 
'•hip may have been necessary 

In Joglckar v Commissioner of Income tax. Central Provinces it 
been held that if a person deals in lands a« a business, the fact that at on 
stage, the lands or a part thereof are comput^nly acquired by Governm«u 
will not imke the gains from such sale any the less profits from business 

Payments made by a rmne to the surface owner for the right to ® 
•down the surface may in certain arcumstances be of the nature of ' 
ie, income and therefore taxable to the extent that it is held not to 
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agricultural 'ce EUtott v Burn, (1935) AC 84, 18 Tax Cases 595, Com¬ 
missioners of Inland Rezemte v New Sharlston Collieries (1936) 53 
TLR 280 15 ATC 578 (C^ ) Commissioners of Inland Revenue \ 
Sir Archibald Hope 16 A T C 78 (K B ), Cf also 0 Grady v Bullcroft 
Mam Collieries and Markhan Mam CoUtertes, 17 Tax Cases 93 [referred 
founders 10(2) (xu)] 

Forests—Felling timber—Receipts from—^The \llahabad High 
Court thought m the Tchn case, ^1930) AL.J 579 that it was a question 
of fact whether receipts from timber -^Id in forests constituted capital or 
income On the other hand it was held by the Madras High Court that 
such receipts are income, there being no essential difference between 
these receipts and those from quarries and mines all of which are treated 
as income Commtssu>Mer of Income tax v Manazed Tvmalpad 4 IT C 
421 AIR. 1930 Mad. 761 A similar view was taken by the Oudh Chief 
Court in Maharaja of Kaptnchala v Commissioner of Income tax, UP 
1945 ITR. 74 If however the forest was felled once for all m a parti¬ 
cular year or if the forest was sold outnght the owner not dealing in the 
purchase and sale of forests the receipts might be capital 

Annuities—Repayment of debt—The Secretary of State for India 
exercised the option of purchasing the undertaking of a railway company 
by payment of an annuity for a term of years instead of a lump sum. Held 
l>y the House of lx)rd« that income-tax could not be charged on the annuity 
Per Vaughan IVilltains, LJ — It is not denied tliat the Income 
tax Act would appiv m respea of so much of each annual payment 
as wa^ not a repayment of an instalment of the antecedent debt, and 
It IS not denied in this case that income-tax is payable on so much of 
each annual instalment paid by the Secretary of State as consists of 
interest The whole que.tion is whether Income tax is payable on 
that portion of the annual payment which can be discovered from the 
term» of the contract to be a payment of an instalment necessary to 
complete the payment of the existing debt In my judgment no 
income tax is payable m such ca^e’ (1903) 1 K-B 494 501 
Per Stirling LJ —‘ We have the authority of the deasion in 
Hisam’s Guaranteed S'ate Railway Company v Wyatt 4 Tax Cases 
621 24 Q B D 548 that the mere fact that a sum of money which is 
payable annually is dvsignated as an annuity is not conclusive but that 
the real nature of the transaction must be looked at If we look it 
the real nature of the transaction these so-called annuities are simply 
annual payments of equal amount, being instalments of a debt, and 
are made up partly of principal partly of interest, calculated at a 
partiailar rate On the face of the aintract therefore, it appears 
that each annual instalment contains pnnapal money and a portion of 
nifere<C ivhfdli can be ceadiiy ascertatned by a competent actuary It 
seems to me therefore that m that state of thing;, wc arc nght m 
following the principle which I take to be laid down m Foley v 
Fletcher 3 H &. N 769, that the word‘annuity’, under those arcum 
stances is not to be read in sudi a way as to make capital taxable 
Now the diffiailty which I certainly felt m the case anses 
from this that it is said (and forcibly «aid) bv the Attomey-Oeneral 
If that be so then in the case of every termmable annuity which has 
been purchased for value the same thii^ occurs, and you ought, if you 
logically follow out the piinaple, to say that each annual payment of 
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that annuit) ought to be split up between capital and iiilcrcst and the 
only portion which represents interest ought to be taxed ” I feel the 
full force of that remark, but it seems to me that the cases are not the 
same Those are cases of purchase of annuities, where investment 
has been made m that form of property, and the legislature in so 
many words has said that that is to be taxed, and it is recognised m 
this very case throughout that an annuity of the kind is taxable Am 
I in no way depart from that The case to which I have referred 
seems to me to show that it is a different matter where it appears, on 
the face of the transaction, that the so called annuity is not * 
of that kind, but simplv represents instalments of an existing debt 
(1903) 1 K.B A94, 502. 

Per Mathew, L } —‘Annuity ’ in the ordinary sense of the expr« 
Sion, means tlie purcliase of an income ‘It generally involves the 
conversion of capital into income, and reasonably enough, where the 
buyer places himself m that position, the Act of Parliament taxes 
he IS taken at his word, he has got an income secured in the way I have 
mentioned Now, has such a case any analogy whatever to the presciit 
It appears to me, none Here was a sum of money, a lump sum 
stipulated for in the first instance, which was to represent the capital 
outlay If tliat money had been handed over to those who were 
entitled to it, it might have been invested ought to have been invested 
and probably would have been invested and, if invested, the income 
of it would be taxable and not the principal «um Now that sum 
representing the capital outlay is by the terms of the contract a sum 
that may be paid off by what is called (unfortunately) m , 

an annuity It really meant ‘by annual instalments”' (1903) * 

KB 504 

Per the Lord Still, looking at the whole nature a^ 

substance of the transaction, I cannot doubt, I say, that what is calleu 
an 'annuity' in the contract between tlie parties and m the Statute was 
a mode of making the payment for that which, by Uie hypothesis on 
which I am speaking, had become a debt to be paid by the Government 
If It was to be a debt paid by the Government, it introduces this con 
sideration was it the intention of the Income tax Act ever to tax 
capital as if it was income^ I think it cannot be doubted, both upon 
the language of the Act itself and the whole purport and meaning o 
the Income-tax Acts, that it never was intended to tax capital, as 
income at all events 

Under the circumstances, I think 1 am at liberty so far to 
the nature of the transaction as to see whether this annual sum whi 
IS being paid partly capital, or is to be treated simply as 5ncoB« ^ 

I cannot di'iagree with what all the three learned Judges of the Ci^ 
of Appeal pointed out, that you start upon the inquiry into this ma 
with the fact of an antecedent debt which has got to be paid, . 
these sums, which it cannot be denied are partly m liquidation of tn ^ 
debt which is due are to be taxed as if they were income in each y ca^ 
m which it IS being exacted, the result is that you are taxing 
the capital As I have said, I do not think it was the intention o* 
Legislature to tax capital and, therefore, the claim as against tn 
sums fails 

My Lords, as I have already said, I do not tlnnk it is a 
whidi one can dogmatize very clearly There is no doubt that 
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has been pointed out is true that in one sense the Legislature has in 
the sense in which I have v&ed the words taxed capital Where 

}ou are dealing with income tax upon a rent derived from coal jou 
are in truth taxing that which is capital m this sense that it is a 

purchase of the coal and not a mere rent All I have to sa> upon that 

and other illustration'^ of the same character is this that the income 
tax is not and cannot be I suppose from the nature of things cast 
upon absolutely logical lines Secretary of State for India v Scoble 
and others 4 Tax Cases 618 (1903) AC 299, at p 303 
Where without an) commercial bacieground or course of business 
an assessee paid a large sum to a company and recened m return 120 

promissory notes of the company falling due for each quarter for thirty 

)ears the lump sum paid being equivalent to the mitial value of the notes 
on a 4 per cent interest basts it was held that each note should be dissected 
into capital and interest the latter being taxed Beck v Lord Howard de 
IValdan, 23 Tax Cases 384 

Where an assessee transferred his estate fo a relation on consideration 
of the latter’s taking over the assessee s debts pa) mg some ca. h at once and 
also agreeing to pay an annuit) for the rest of the assessee s life it was 
held by the Patna High Court that the annuity was taxable as income not 
being a repa)-raeat of capital The as cssee discarded his capital with its 
pleasures as well as its risks and burdens and chose to exchange for it the 
convenience of an annual income In all such cases the substance and not 
the fonn of the transaction should be examined to ascertain the nature of 
the receipt Commtsstoner of Income tax Bihor and Onsso v Gopdl 
Sharan (1934) I T R 26* A I R. 1934 Pat 3S4 13 Patna 661 The Pnv) 
Council confirmed this ruling m (1935) ITR. 237 62 I A. 80 AIR. 
1935 PC 143 To say that an annual instalment is a part of pnee does 
not necessanl) make it a capital receipt It is onlv one way of saying that 
it IS consideration for transfer of property and consideration ma) well 
take the form of annual sums which are income in the hands of the payee 
The owner did not m this case exchange his estate for a capital sum 
pav able in instalments but exchanged a capital estate for inter aha a life 
annuity and the annuity was therefore taxable as income 

In consideration of a quarry owners meeting the cost of constructing 
a siding to the quarr), a raifwa) agreed to allow a rebate on freight on 
matenals booked at the siding The rebate was to last for ten )e3rs or Ull 
the cost of construction had been recouped whichever was earlier It was 
held that the rebate was the uicorae of the quarry since there was no over 
riding obligation as in Scohte s and similar cases for the repa)Tn£nt of a 
capital debt Rebate on freight on materials debited to capital expenditure 
could however be excluded from the income IVestconibe v Hadnock 
Quamer, Ltd 16 Tax Case» 137 

A railway company constructed sidings for a customer who paid the 
cost of construction but the railway was to eventually repurchase the sidings 
by paying to the customer every year a percentage of its own gross traffic 
receipts from the sidings such payments ceasing when the cost of construe 
tion had been recouped when the sidings became the property of the rail 
viay The agreement however could be terminated on 12 months notice 
on either side irrespective of what had been repaid The question arose 
whether the annual payments received by the customer from the 
were capital in his hands and was answered in the affirmative, inougn 
.IS 
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there was no antecedent debt or a sale of sidings the transaction was in 
substance one of sale and repurchase and tlie fact that the instalments of 
payments were measured with reference to the freight earned every 
year made no difference Lcgge v Fhltons Lwated (1939) 3 All L R. 22) 
KBD 

A railway company possessing its own steel works agreed to clo^e them 
down (and not to permit them to be worked by others) for ten years during 
which period it was to take all its requirements of steel from two companies 
(of which the as essee was one) In return the companies were inter olta, 
to pay £180000 to the Railway Company in equal monthly instalments o\er 
the ten years After sometime the two steel compmies farmed out a part 
of the contract—with the consent of the railway company—to outside mam' 
facturers who were to take orders from and supply directly to, the railway 
company but were ^11 the same to pay so nitKh per ton to the two companies 
The tonnage so received was kept by the two companies m a special actaunt 
and used for amortising the £180000 which they were paying to the railway 
company The Special Commissioners held that the tonnage receipts were 
trading receipts of the two compimes *>ut Macnaghten J overruled them 
The Court of Appeal however agreed with them m holding that the tonnage 
was only a commission for procuring business United Steel Comfaines v 
Callrngtoii 18ATC 311 (CA) 

Annuities under education and endowment assurances m wh»^ 
policy holder receives back anmutics for a given number of years depend 
mg on the survival of the nominee (usually a child) are not tameable in so 
far a the annuities represent repayment of premia paid but are taxable fflj 
the interest on such premia In every case the taxability of an annuity 
depends on its true nature There is no simple touch stone to be 
sudi as that there was or was not a pre-existing* debt It is immaterw 
whether the consideration is money paid or property assigned An ^ 
ant test is whether you are parting with a capital sum or not If the capit 
sum IS returnable there can be no tax on its return but when you purchas 
an annuity outright you practically j>ell a capital asset just as you ww 
sell a patent or copyright in return lor an annual royalty The 
W W Perrin y Dickson 8 ATC 153 and 372 15 TLR 621 
1KB 107 

Refund annuity’ contracts provide not only for an annuity for 1 fe 
the purchaser but also guarantee to pay his heir or nominee m annual o 
other instalments the d fference between the purchase price and the to 
annuities drawn by the deceased In such cases what the heir receives i 
only a return of capital and the absence of an antecedent debt nnkes n 
difference Southern Smith y Clancy ISWl ITR (Sup) 10 

Payments under wills —Annuities under wills are taxable everi if 
out of capital funds but if an annuity is merely advanced and not paid 
te if It can be recovered as a debt the annuity would be taxable only w ^ 
finally paid or adjusted but the question whether a payment is a loan or 
payment m advance of the due date should be decided on the facts ^ 
case I e the proper construction of the trust or other provision ^ 
the payment® the nature of the discretion and powers of the trustees 
IViUunnson v Ough 20 Tax Cases 19A (1936) AC 384 (H L ) "“j 

case payments out of capital m order to supplement the income were tr 
as the income of the recip ents An income rece pt to the payee i 
necessarily an income outgo of the payer or ince versa 
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Broa% speakjng. in the case of legaacs and other payments under 
wlls, ji the capital belonged to the person recei> mg the sums, ue, li he \v ere 
benefiaallj mterested not on!) m the income but m the corpus, then the 
payments would be regarded as paid out of capital but where there is a 
right only to income, and the corpus belongs to some one el e then the pa) 
ments would be out of income, Brodtes Trustees, v Inland Rczaiue. 17 Tax 
Cas 432 

ilerely calling something capital will not make it such Where a testator 
directed trustees to ' raise a clear sum of £2S0 free of all deductions 
out of the capital of the trust fund and to pay that sura to each of his 
daughters and the residuaiy income to his widow, and the trustees sold 
feome of the securities to raise the required amounts, it was he’d that 
what the daughters received was income, the true criterion being the 
nature of the receipt m the hands of the pa)ec, /ackson’si Trusitcs v Inland 
Rezetme, 1943 K.BD (’) 

Royalties on minerals—Per Mukerjee, J —(After referring to 
Foley V Fletcher, 3 H &. N 769 and Sccrclary of State for India \ 
Scoble, (1903) AC 299, 4 Tax Cases 618) The tenn 'income” is not 
defined in the Act (II of 1886) The word 'income' however is, to use 
the language of Sir George Jessel m In re Huggins, (1882) 51 LJ 935, 
938 as large a word as can be used to denote a persons receipts, and it 
seems to me that it is wide enough to include a royalty received from a 
mine. The nature of a royalty was examined at some length by Lord 
Denman CJ, in Reg v Westbrook and Reg v Evenst, (IW7) 10 QB 
178, 74 RR. 248, it appears to have been contended ui the case that 
it IS altogether wrong m prmople to consider the royalty as rent, because 
It IS a sum paid not for the renewing produce of tbc land, but for severed 
portions of the (and itself The learned Chief Justice answered this 
argument by observing that the occupation of a mine is only valuable 
by removal of portions of the soil and whether the occupation is paid for 
in money or m land, is fixed beforehand by contract or measured after* 
wards by the actual produce it is equally m substance a rent inasmuch 
as it IS the compensation, which the occupier pay s the landlord for that 
species of occupation which the contract between them allows \s 
pointed out by Lord Denman, this would not admit of an argument m an 
agncuUural lease, where a tenant was to pav a certain portion of the pro¬ 
duce, which would be admitted to be m all respects a rent semee with 
every incident to such a rent The same view was adopted in substance 
by Sir Chafle<i Abbott, C J, m King v Alhcood, (1827) 6 B &, C 277 
and by Lord Blackburn m CoUness Iron Coiw/o«y v Black, (1861) 6 
App Cases 315, 335 Lord BlacklHim referred to the obstnations of 
Lord Caims m Gotmn v Clnstjc, (I87t) LR. 2 HL. (Sc) 273 that a 
mineral lease, when properly considervd, is in reality a sale out and-out 
of a portion of the land, but remarked that this did not justify the infe¬ 
rence that no mcorac-lax should be imiiosed on the rent reserved on a 
mineral lease. The distinction between a price paid down in one 'ura 
for the out and-out purchase ol the nnncrals forming part of land and 
the rnit and royalty, which constitute, m rcalilv, a payment by mstalniciii'’ 
of the pnee of those minenls, is mtdJigible though it may not be quite 
lomcal thus affording an illustration of Ixird Halsbuo * obsenaiion m 
Omnn V leathern, (1901) A.C 495, 596. that law is not necessanw a 
logical Code and is not always logical at alL The view I tale 
*.omc -.upport frtwn thv dirfimtion of the word income as given in me 
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Oxford Dictionary, Vol V, page 162 The same vitv. of tlie 

matter appears to ha\e been adopted in the American Courts, in which 
It has been held that the term “income” includes a sum accruing as rojalt) 
under an oil lease of land granted m consideration of a rojalt) of part 
of the oil see In re IVoodbum’j Estate, (1891) 21 Am St. Rep 932 
In the case of a mine, the rent may be (a) fixed sum, (&) a certain 
sum, (c) a royalty on the amount of minerals extracted payable at fixed 
intervals or times, (rf) such a royaltj, but not less in the aggregate than 
a fixed amount each year (as in the lease produced m the present case ), 
and (e) such royalty and a covenant to mine a certam minimum amount 
or pay royalty thereon But whatever fonn the con«ideration for the lease 
maj assume, the monej or thing which is paid for the occupation of the 
mine, though it is m one sense a preferred debt is m its essence rmt, 
and has alt the qualities thereof, see Raynolds v Hanna, (1893 ) 55 Fed 
Rep 783, 800, where it wa? held that monej received as royal^ from a 
mine was “income” and distnbutable as such and not as a part of the cor 
pus of the estate, because royalty i« the most appropriate word to appl) ^ 
rental based on the quantitj of coal or other mineral that is or may be 
taken from a mine (rec also a number of similar cases collected m Bar 
nnger and Adams on Mines, pp 9 15) I must hold consequently 
the royalty received by the plaintiff is ‘ income ’ within the meaning o* Af; 
II of 18w,—ilfOHindro Chandra Handi v Secretary of State, (190/) ^ 
C 257, 285 This ludgment was approved bv the Pnvy Couned m 
shya Narayan Swgh v Commissioner of Ineome lax, B & 0, 1943 I JR. 
513 There is no difference in this respect between the Act of 1886 and tue 
present Act 

In Kantakshya Harayan Singh's Case, referred to above the a8se»st® 
contended that the earlier rulings were all wrong and that a coal rojalt) was 
not income at all but a payment for a capital asset The claim 
jected Income ts not any the less income because it arises out | 

capital m a wasting subject matter Counn v Chnstie, (1873) 2 H 
(Sc) 273 on which the assessec relied did not relate to taxation bm 
wheliier a lease could be surrendered or not. and the deasion m 

Iron Co v B/oci, 1 Tax Cas 287 did not turn on any special provisions m 

United Kingdom Statute-, and the fact that ‘mines’ are specificnllj 
to tn the United Kinpclam Income tax Acts but not m the Indian Acts nwK 
no difference A mining rt^altj is "in substance a rent, it is the 
sation which the occupier pays the landlord for that speaes of occupat' 
which the contract between them allows” per Lord Denman m d 

ll'rr •i'roofe, (1875) 10 Q B 178 It is a penodical payment for the continue » 

enjoj-ment of the various benefits under the lease 

In a case in which the assessee allowed his tenants to extract 
containing saltpetre, it wa> claimed that the receipts from the tenants w 
capital receipts for the sale of the earth The claim was 
roja Guru SaJtt v Commissioner of Income lax, D caul O , 2 IT . 
6 Pat 29, AIR. 1927 Pat 133 So al^o a claim that income 
lands let-out for bnckmakmg was a capital receipt from the sale 01 tn ) 
once for all, Maharattt of Bettiah v Commissioner of Income lax, o 
0,5ITC42 

On the other hand calling a paament a "roj-altj” will not 
In a case m which oil bearing land was sold, a part of the the 

being a percentage of the ml produced the Pnvy Council held tna 
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so called royalty was really the payment of a part of the purchase price 
spread over several years The pomt was that the vendor had parted with 
all his right to the land including the nght to search for oil (not merely 
the latter) and was m no senses joint adventurer with the purchaser m the 
business of oil prospecting or production, Wnister of National Revenue 
{Canada) \ Cooper, (1933) AC 684 

Annuity—Payment for goodwill, etc —In a case in which the 
assessee was a residuary legatee of her husband who was a senior partner 
in a finn the articles of partner'hip in which were In the event of the 
death of one or both of the senior partners, the remaining partners or 
partner may continue the use of the firm's name and established trade 
‘marks” and goodwill paying quarterly to the Trustees of the deceased 
senior partner or partners the sum of f500 each for a period of five years 
for the privilege, after which it ma\ be enjoyed without further payment 
and in the event of the death of one or both of the senior partners 
and after 31st August, 1921 m the event of the death of a specified junior* 
partner the surviving partner or partners shall proceed to liquidate all 
business open at the time of the partner’s death, a penod of six months 
being allowed for this purpose, and shall then pay over to the executors 
the deceased partner’s ascertainable share of capital, etc ’ Rowlatt, J, 
held that the quarterly payments were income paid for the use of the firms 
name goodwill, etc, a payment concurrent with the enjoyment of the thing 
for which the payment is made, though the payment was only for five 
Commisstoner of Inland Rn^nue \ ^fTS 14 Tax Cases 

IS. 7 ATC 212, 154 LT 141 

The widow of a dentist »old his practice to bts assistant for £ 15,000, 
out of which £ 5,000 was paid m cash and the balance was to be paid m 
ten equal instalments of a quarter of the net profits each year, the primary 
price being increaAed or decreased as the case may be The Special Com¬ 
missioners and Finlay, J, held that the annual sums were income but the 
Court of Appeal held otherwise There is no reason why a creditor who 
has sold property for a particular price <hou]d not, m discharge of the 
price, agree to accept a fluctuating sum if it suits both him and the buyer 
to do so In this case the pnmaiy price of i 15,000 was not an otiose 
figure, It permeated the whole contract and could be enforced m various 
events, the quarter share of profits being only an alternative, Commis¬ 
sioners of Inland Revenue v Railway, 20 Tax Cases 79, 154 I-T 141 

On the other hand, where a production executive of a film company 
entitled to salary and a share of profits surrendered his rights and agreed 
to be paid at a percentage of the receipts of the company ui respect of 
certain pictures (above a minimum fixed limit), it was held that his share 
of receipts was not capital There was no antecedent debt due to him, and 
what he received was a share of the revenue of the company, paid to him 
as his remuneration, Asher v London Film Pictures, 1943 (CA ) 

A owned the leasehold of a property subject to a ground rmt of 
£300 The property was sub let to B for a gross rent of £1,625 A 
contracted to seU his interest to B by two deeds The first deed assigned 
to B the property for the remainder of the leaae subject to the payment 
of the ground-rent to the landlord, the consideration bang the paymmt oi 
£1,000 by R to ^ Under the seamd deed B agreed to 
£1,625 per annum bv quarterly ^yments for the remainder of the term 



382 


THE INCOML-TiVX ACT IS ^ 


of lease No «uin was sctlkd m lump as the price of the propert). Held, 
lliat tile quarterly pajmenls were income and not capital 

Per lyallon, /-nit is obvious that tlicre will be cases m which it 
Will be very difficult to distinguish between an agreement to pay a debt 
b\ mstalmuiis and an agreement for good consideration to make 
certim umual pajiiieiits for a hxtd number of years 

In the one case there is an agreement for good consideration h> PV 
a fixed gross amount and to pay it by instalments , in the other, there 
IS an agreement for good consideration not to pay any fixed gross 
amount but to make a certain or it iiuy be an uncertain number ot 
annual payments The distinction is a fine one and seems to dep«iu 
on whether the agreement between the parties imolves an obligauon 
to pay a fixed gross sum— ChadiLick v Ptarl Life Assurance Co, 
(1905) 2KB 507 

The above dictum must tioi be read with an emphasis on the words 
‘•fixed gross sum’ A lump sum from sale would not cease to be of a 
capital nature merely because the actual amount to be received dependw 
on terlain subsequent considerations Wlicrc a creditor m bankruptcy 
proceedings entered into a compromise under which he reccised certain 
amounts outright and certain further instalments so long as the debtor was 
alive, it was held that the last mentioned instalments were capital receipts- 
The case was one of compromising a capital debt and not one of comtfttn? 
capital into annuities the intention clearly was to receive somellnng 
than what was due even if the debtor had Incil longer than lie did, Doit ' 
Brov.n, (1936) 1 AUER 543. 15 ATC 147 (CA) 

A company which held the whole of the issued capital of 
making bicycles and tricjclc', sold the shares to a Uiird 
purchase price being made up of a number of items, most of them rei 
assets m the balance sheet, but ont of them was a periodical 
so much per machine sold The purcha'^cr held the option between ce 
specified dates to commute these periodical payments into a lump s 
The question arose as to the true nature of these penodical receipts, 

It was held that they were of an income nature, being payments, * y 
to an antecedent debt and capable of being m perpetuity while 
of commutation was unilateral Inland Rezenue v 36—49 Holan’y ' 


Ltd, 1943 (CA) 

Patents—Sale of—Receipt from— A, a non resident alien, 

B, an English Company the right to sell and manufacture certain 3 ‘ ^ 
by a secret process m return for a payment of a percentage jjje 

receipts from sale« Before paying the amount to A, B 
income-tax due thereon Held, that B was entitled to do so, tlic paj 
being the income of ^ , j 

Per Phdlmore, J —This case is not like Scoble's e:ase, I 
KB 4W. (1903) AC 299 , 4 Tax Casts 618 or the case of 
Fletcher, (1858) 28 L J Ex 100, 3 H &. N 769. because 
no first ascertaining of a lump sum and it is an ^rrangen^t^^^^ 
which no lump sum is apportioned to the annual payment, and 1 
help noticing—whether the argument carries force with me the 
certainly did seem to carry force wth the House of Lords 
process by which the annuity was ascertained in that case -po 

cess which involved m the first mstance the finding of a lump j-guce 

my mind it can make no difference but it obviously niade a o 
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with th« House of Lords in the case of Scoble \ Secretary of State 
for Indui and if it does make a difference in the opinion of the highest 
tribunal I must pay attention to it I find here there is no such'fact 
Therefore upon the whole I think this is an annum —Delaae \ Nuaaet 
Fo/ij/i Co, (1905) 92 LT 6S 

The British Pye Stutfs Corporation gave an Ajnencan Cotnpanj the 
right to exploit its patents and secret processes in certain temtories In 
return the Corporation received £25 000 a y ear for 10 years Held, that 
the annual payments w ere income and not the repayment in instalments of 
the purchase pace of a capita! a«set 

Per RovAatt, I —‘ It is one of those case* that just depends really 
on how you look at it It is really using this property if \ou 

like and taking an annual return for it roughly corresponds probably 
to Its average life and not a sale once and for all of a capital asset 
Per Bankes, LI — f do not myself thmk that the method of pay 
ment adopted in carrying through a transaction is very much 

a guide of the true nature of the transaction I read this agreement 
taking it as a whole as a trading convention The amount 

which IS payable by the one company to the other is not in truth and 
in fact the purchase price of part of the property of the English 
Company but it is only a method of arriving at the value of the 
processes and patents ' per Warrington LJ the whole 

transaction is a trading convention regulating the 

mode m which tliey sho'uld respectively carry on their trade and the 
mode in which they should co-operate with each other m so doing 
It is a fixed «uin paid as a payment for tlie profits 

to be derived by them from the working of the convention British 
Dye Stuffs Corporation v Commissioners of Inland Revenue, 3 A T C 
532 12 Tax Cases 586 129 L.T 538 

A company sold the patent rights it had to two Companies m Japan 
and Amenca respectively m consideration of a lump sum payable by 10 
equal instalments plus a royalty in the former case and m consideration of 
a certain share in the American Company m the latter case. Held by the 
Court of Appeal (reversing the decision of Rowlatt J ) that it was a 
question of fact—to be deaded by the Commissioners—whether the com¬ 
pany was trading in patents or merely realised its capital nghts in its 
patents and that even on merits the findings of the Commissioners were 
right, VI 2 , that the money received in addition, to the royalty was capital 
Collins V F»r//i Brearley Stainless Steel Syndicate, 9 Tax Cases 320 

An assessee was the joint inventor and jointly entitled to letters patent 
in respect of certain appliances winch were manufactured and sold under 
a licence from the as«essee and his co inventor, by a company of which 
they were the sole directors and shareholders In conjunction wnth the 
company they agreed to sell to another oxnpany infer aha (a) the said 
inventions letters patent and all rights appertaining thereto and (b) the 
goodwill of the company in consideration of a sum of £750 payable as » 
£300 by three instalments of £100 each and as to the balance of 
by a royalty ’ There was no liability to super tax in respect of this 
payment of £750 which wa> a capita! receipt The purchasers also 
to pay by way of additional consideration a ‘ further royalty of <0 
cent, upon the invoice pnee of all machines constructed under the <aia 
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inventions sold during a penod of ten years Held, that the “further 
royalty did not constitute pait of a capital sum but represented a «hare 
of the profits of the purchasing company and formed part of the income 
of the assessee and that, as such, it had been correctly included m the 
assessment to super tax made upon him 

^owlait, J —I do not think there is any law of nature, or any 
invariable principle, that because you can say a certain payment is 
considered for the transfer of property, therefore, it must be looked 
upon as the price in the character of principal It stems to me that 
you must look at every cate and see what the sum is A man may sell 
his property for a sum which is to be paid m instalments, and when 
you see that that is the case, that is not income or any part of it— 
that was the case of Foley v Fletcher, 7 VVR 141, 3 H & N 769 
A man ^y sell his properly for what is an annuity, that is to say, he 
causes the principal to disappear and an annuity to take its place If 
can see that that is what it is, then the Income tax Act taxes it 
Or a man may sell his property for what looks like in annuity, you 
see quite well from the transaction that it is not really a transmuta 
non of a principal sum into an annuity, but that it is really a principal 
spread over a time, and is being 
p d with intei-est and it is all being calculated m a way famthar to 
accountants and actuaries, although taking the form only of an annuity 
j618 when you break up the sum 
^d decide what it really was On the other hand, a man may sell 
his property nakedly for a «hare of the‘profits of a business, and if 
i profits of the business would be 

undoubtedly the price paid for his property, but still that would be 
the share of the profits of the business and would bear the character 
because that is the nature of it It wa» “ 
n /'r Mr Justice Walton in Chaddick \ 

I carl Life Insurance Company, (1905) 2 KB 507 It was not the 
protits of a buMness, but a man was clearly bargaining to have an 
inwmc secured to him, and not a capital sum at all, namely, the income 
which corresponded with the rent which he had before 

has to do IS to look and see what the 
® ^ ascertammg of an antecedent debt is not 

a vi^ 5 does not govern it by magic, but it 

IS a very ynluable guide in a gre-it many cases, undoubtedly Here, 

^ ® certain sum and in addition the vendor 

^ok an annual sum which was dependent in effect, on the volume of 
*** something which rose or fell witb 
Sv,. ^ * ^hink, when a man does that, he does 

>nwme^iri//iawt John Jones v Commissioners of 
Revenue, 7 Tax Cases 310 (1920) 1 KB 711 

develop h'J^ DaS?S”th“e inventor and a company formed » 

snSed^ LSr wiw '’t.'™® guaranteed a minimum royalty for a 
spccitied penod Held, that the guaranteed payments were not capital 
receipts but income to the inventor, Wddi, lomdes ?Tax Sse. 392 

'uventor of synchronising gears which were 
patented Mh in the United Kin^om and m the USA The inventions 
Here used Jy O" Governments of both countnee durVnf: the nar, md 

'■ tT.'TI by the Bnmh Govenr.nen' 

and £15,000 by the United States Gtneniment for the use of the patent 
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The abses ee claimed that the pajments were capital and not liable to fxt 
Held, by the House of Lords ihat lo mov of the fact that die corpus of 
the patent Iiad not been given up b> the imiiUor and tliat the Rojal Com- 
inisbion for Award* had fixed the compensation at the probable r^sonable 
royalty for four jears, as between a wiDing'licenser and a willing IicensLe 
the pajments represented rojallie for fewr >cars and were therefore tax 
able as income, CoitslanUiteseo v The Ktmj, 11 Tax Casts 7^ 43 TLR. 


In a similar case, Mills v Jones 14 Tax Cases 769 the award was for 
a lump sum ‘ in ri^pect of all user, past, present and future by or for the 
purposes of H\a Majesty’s Government (mcluding user b\ wav ol selling 
for use. licensing or othensise dealing) and an attempt was madt to dis 
tinguish It from the Conslautmcxco case on the ground that it included an 
award for the future also and (hat, as the Utter was of a capital nature and 
could not be separated, no part of the lump sum could be taxed The 
House of Lords negatived tin- contention since the Comniissioiiera had 
found that the payment m respect of the future was negligible Prc«um 
abh if the figures could hate been separated, i part would have been 
income and a part capital 


In Duckt.r v Rees Rotnrbo Dezilopinenf Syndicate 7 ATC 42, 
(1928) AC 132 the House of Lords followed the California Copper 
Syndicate (S Tax Cases 159) and Melbourne Trust cases (1914) AC 
1001 and realHrmcd the principle that ‘a gam made in an operation of 
business m carrying out a scheme of profit making’ was taxable Tlie 
point m issue was whether m (his particular case there was a -olitary or 
‘accidental disposal of a capital asset or whether the company sold its 
patents as a regular and s>»tcmatic business The question was one of fait 
and there was no mivdirectton on the part of the Commissioners Though 
the line m dispute w'as one which the compao) did nut intend to dcvilup 
extensively there was evidence to «hou that it intended to sell and mikt 
profits on the patents The Hou e of Lords therefore declined to interfere 
An assessce possessed patents for certain machines and processc' In 
selling these machines he *«Id to the purcha'-ers also the right to u^v the 
processes not only within the bu>er'- mill*, but if necessary beyond. He 
also agreed not to in-tal his machine*—with onv exception—in the neigh 
hourhood of his purchaser’* mills He claimed that ins receipts from the 
processes (as distinct from the machines) were the sale proceed* of selling 
an exclusive right lo the patents and therefore capital receipts The 
Special Commissioners held that tJtc profit* arO'C from the stk of the 
machine* and that the patent nght* were given in order to make the machines 
more saleable Rovvlalt, J, found that there was enough evidence before 
the Special Commissioners to arrive at the finding, ffraiuf tvod v JIanii-r. 
14 Tax Cases 44 7 ATC 20S 


A person who divulges hi* secret knowledge or process m return for 
some coniptn*ation is parting with a capiUl as*ct, ttr, the sccrccj and such 
compensation is of a capitn! luturc even lliough the i»crson might continue 
to exploit Ihv knowletlgc himself, sinw he has lost the advinlige of secricy 
It innmternl (or Ih.s punio.c .vhilher the |>rae-s coi.I.I have 
patented or not Handley Page v Dultervorlh. 12 ATC S41 19 Tax 

CohCb 328 H L , 

A connany acquired the exclusive nght of translation anJ 
in Engbsh of a French book by an author tn French, to whom the coni 
1-49 
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pany agreed to pay a lump sum for a certain number of copies of the best 
edition sold, and thereafter a percentage on sales of tint edition and of 
cheaper editions The book was a failure, and nothing beyond the lump sum 
was paid It was held that the lump sum was not a capital receipt but of 
the nature of a royalty since tlie company did not get a complete assign 
ment of the copynght but only a limited licence to translate and publish m 
English, Coinimssiancrs of Inland Revenue \ Longmans Green & Co , Ltd , 
17 Tax Cases 272 

Even though >ou need not completely part with a patent, if >ou take 
a lump sum for its use (a lump sum fix^ in advance) the mere fact that 
a part of the lump sum i« permitted to be paid m instalments will not make 
them income, Dc SauUcr Bros, Ltd v Hanger & Co, Lid, and arl^fcal 
Limb Makers. Ltd. \5 AT C 49 (1936) 1 AUER. 535 

A licence to exploit a patent, even if an exclusive licence, ts not the 
same as a sale especial!) if the licensor is bound to prevent others (indud 
ing himself) from exploiting the licensed territory , and if such a licence is 
given for a period of years m return partly for a lump sum (or stuns) to 
be paid in advance and partly for annual payments (not being instalments 
of a previously fixed lump sum), the lump sums may be capital while the 
annual payments are income Whether a payment is of the nature of 
royalty (income) or not must be examined with reference to the facts 
of each case and the het that both the parties call it royalty, while not 
conclusive, cannot be ignored Commissioners of JnlonH Revenue v 
SoUmon Aero Engines, 17 A.TC 187 (CA) 

In Margertson v Tyrcsoles, Ltd, 19-13 K.B D, a company in pos'ession 
of a patented process set up and operated plants (which remained its 
perty) m the premises of distnbutors’ who paid a rent for the plant ano 
tn addition a certain other sum Tlie company bound itself not to 
or permit tlie setting up of similar plant, and not to canvas orders wimm 
a defined area for each distributor for a fixed period but delemunable m 
certam events It was held that the additional sums received were of a 
capital nature, arising out of the company’s parting with its freedom oi 
action within the defined area. 

If the agreements refer both to payments for the user of a patent an 
to other payments it is open to the Crown to go behind the agreements an 
to ascertain what m fact the payments do represent Paterson 
Co v Dm#, 1913 KBD 

The trustees of the late Earl Haig arranged with an author to 
Iish a book based on Lord Haig s dianes the profits being equally 
between both The author received from the publishers a 25 per cent 
subject to a minimum of il0,000 paid m advance, and a further ilO000 
four instalments from another source in return for 'serial’ rights He v'" 
assessed on his own share m these sums and tlie question arose whether m 
share of the trustees in them was taxable The answer was given m 
negative, because the receipts were really for the partial realisation of m 
as-iet, the greater part of the pobliaty value of the dianes hemg q 

by the transaction which had no resemblance to the user of a 
terms requiring its return substantially with undtminishcd value Carl nay 
Executors v Inland Revenue, 18 ATC 226 (CS ) ^ 

Where a ^um of il50 was given by a publisher to an 
a book written by him he havu^ written no other book, it 
the Item was a capital receipt Beare v Carter, (K B D ) 1940 I A 
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On the other hand when an authoress who owned the cop) right of her 
novels cancelled the ordinarj licence given to a publ sher to publish three 
of her novels and ga\e him the sole nght to publish them during the whole 
of her period of copjnght and received the consideration in instalments 

It was held that her receipts—whether n^ties or pajments for copynght_ 

were all profits from her profession as an authoress It was argued un 
successful!) on her behalf that this was the only occasion on which she had 
sold the copynght outnght and that it was not usual for authors to make 
such outright sales Ghiion v Rougter 1944 K.BD 

When the vocation is that of a dramabst or playwnght it is an ordi 
nary incident of the disposition of plays cither to realise them by means 
of royalties or by outnght sale either way it is merely the realisation of 
what may be regarded as the arculatmg capital of the dramatist his bran 
being the fixed capital and his circulating capita! the plays which no doubt 
may be regarded for certain purposes as property but at the same time 
may be reali ed m the course of the business which he carries on Btllam v 
Gnffith 1941 KBD 

Rece pts for performance of services arc always of a revenue nature 
It is only m the case of sale of property that the question can ansc whether 
the gam is cap tal or revenue Where therefore an individual not a pro¬ 
fessional author sold the serial nghts m his life story to a newspaper it 
was held that what he received was not the pnee of the copynght but 
remuneration for wntmg the serial articles and therefore income Hobbs 
V Hussey 1W3 ITR. (Sup) 48 

Where certain race horse owners jointly bought a stallion for the free 
service of which they had proportionate nghts but sold their nghts to out 
sider it was held that the sale proceeds were income being the reahsa 
tion ot the reproductive faculties of the stallion and not representing any 
capital secret on of property The fact that there was no trade was 
immatenal So long as the item i of a revenue nature tt is taxable if 
from trade under case I of Schedule D (correspond ng to section 10 in 
India) otherwise under Case V (corresponding to section 12 in India) 
Leader \ Counsel 1943 ITR 43 (Sup) 

Some of the English authonties were reviewed by the Lahore High 
Court m Anantram Khem Chand v Commisstoner of Income tax Punjab 
1937 ITR 511 liR (1938) Lah 210 AIR- 1937 Lah 880 who laid 
down the test that if there is an out and out sale of a patent by the patentee 
for a definite price even though the price is payable only m instalments 
then the instalments are not income. On the other hand if what is granted 
IS a working licence in return for an annual payment then the receipt is 
taxable as income 

X.and—Price of—Under an agreement between a local authority and 
a company the authonty purchased the site and erected the build ngs re 
quired for generating electricity and the company fitted up plant for the 
undertalung The company received the profits from electricity and paid 
the authority every half vear the amount paid m the previous half year 
by the authority m re payment of the debt incurred by the authonty in ac 
quinng the land and erecting the buildings Held that the half yearly pay 
ments made by the company were not cajutal ui the hands of tlie authontv 
Surbiton Urban Distnet Council \ Callender Cable and Consiruetton Co 
(1910) 74 JP 88 
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Where a local authority took over the liability, in perpetuity to repair and 
mamtam certain streets which luaintainable by certain trustees, and as 
consideration for the arrangement, the trustees paid twenty annual mstal 
ments of a certain sum each it was held that the p^ments were not income 
of the local aufhonty but capital receipts. Goals Corporohon v Acre and 
C(ddcr NamgaUan Authorities, 1^2 K B D 

Advances—‘One-man’ Companies—An asscssee was the sole direc¬ 
tor and was m complete control of a limited company, of which the whole 
of the share capital, consisting of 2,500 ilO shares had been allottro to 
him m 1911 as part of the consideration for the sale to the company of nis 
business Of these shares 2,499 had been continuously held by him untiJ 
September, 1917, when the company was voluntarily wound up The one 
remaining «hare had been given to a former employee, from whom it was 
purchased m Jtay, 1917 by the as^essee's daughter The company bad 
made considerate profits during the years 1911 to 1917 but had declared 
no dividends the profits made up to 1916 having been accumulated and 
used for tlie purposes of the business In the year 1916-17 the compaa). 
under the authonty of its Memorandum of Association, had advanced w 
the assessee without interest and without security various sums, amounting 
m the aggregate to £6 531 which in the company's balance sheets ww® 
described as "Loans or Advances , and these moneys were utilised by hiffl 
to purchase War Stock m his own name In winding up the company 5 
affairs in 1917 the Liquidator had not required the asstssee to repay to the 
company the sums m question, but had taken them into account in detemiiD 
ing the share of the assets to which the assessee was entitled An as 
ses«ment had been made upon the assessee upon the basis that the 
amounting to £6 531, tinde to him by the company m the year 1”^^^ 
were m fact not ‘ Loans or Advances’ but constituted income received oj 
him Upon appeal the Speaal Cbinmis«ioners had found as facts 
aha)—that the company was a properly constituted legal entity, that it w 
power to make and did make, loans to the assessee, and that sucfi loa » 
did not form part of the assessee’s income, and they accordingly discharg 
cd the assessment On appeal to the High Court Mr Justice Ro'vla , 
ordered the case to be rtmiucd to the Special Commissioners on the 
tliat they had not found as a fact whether the busine«is had been 
on by the company or whether it had really been earned on by the assess 
to the exclusion of the company The assessee appealed again 

Mr Ju'-tice Bowlatt’s order remitting the case to the Special Comnussionc^ 
Judgment was delivered by the C^rt of Appeal against the Crown 
the ground that by their findings of fact in the case stated the Special Co 
missioners had by implication found as a fact that the business « 
ned on by the company and not by the assessee Comtnisnoners of ino 
Rnenuc v Soiwom, 8 Tax Cas« 20, (1921) 2 K.B 492 

An as^cs'sce was the controlling shareholder of five private 
companies From time to lime he withdrew sums of money fro^ 
company, which were shoivn as loans’ in the accounts of the compa 
The loans were not secured by any document, there was no 
the re payment of mierest and the companies did not pay any 
One of the companies was liquidated voluntarily through the 
liquidator who did not settle the account*; with the shareholders but w 
took over the businecs in tJie <t^e of a tinn and tied not rt pay 
taken by him The Special Commissioners held that the loans m 
were not genuine loans and should be assessed as income of the ass 
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Held that there \\as evidence before the Comnu Montr^ to upport their 
finding of fact, Jacobs v of Inland Rt nut lO Tax 

Cases 1 

In a private company an a^scssce and his brother held all the ordmarj 
shares and bj virtue of the article the company was tniirel) under their 
control For some years the company bad paid no dividend on the ordinary 
shares though it had made large profits On the other hand it had made 
large loans to the two brothers Liider the article the con pan) cou! I lend 
money and it was conceded by the Crown that the loan were I na fide 
loans On 31st December 19J9 the brothers owed the v panv about 
£283000 and the company liad huge accumulated profits The brothers 
wanted to write off the loans but were advised by Counsel that a recon 
struction was necessary for the purpose Nevertheless on the advice of 
their auditor the company wrote up the values of their asset-, by £226000 
and transferred this amount to a newly opened Central Reserve t> which 
ihcv also transferred £57000 from the undivided prohts To thi other 
side of this reserve thev Iran ferred the loans so that the reserve autoina 
tically vanished The Special Commissioners held that ti effect the prrfii 
had been distributed as far as. they cnuld go (i c £U7000) to nvevl ihv 
sum of £283000 Held reversing the decision of the Special Commis 
sioncrs that Utt wnte off of the lo.vas did not effect i distribution of the 
pro (its 

Per Ro'idalt J —Of course if •» General Resent I und hid been 
created m effect and allowed to live beyond its birth it would have 
appeared in the next balance sheet «imply as a liability against tive 
whole body of assets and if tliat had been divided say as a bonus 
dividend and if a bonus dividend had been divided to that amount 
that bonus dividend undoubtedly would have been gixxl so far as the 
undivided profits existed to sati<fv it It would nrt have gone against 
the general reserve m p.irticular it vvould merely have been taken out 
of the a sets of the company and il vvould have been good so far as 
there was profits to meet it But it seems to me perfcctl) dear that 
these {>copIc had no mieniion whatever of dividing their undivided 
profits up to tlie hilt What they purported to do in per 

fectiy clear iirms was Ibis We are going to create a fund to give to 
these people to treat a^ belonging to thc«c people tn onltr to cancel 
ihcir loans against us W'’c are going to create a particular fund We 
are going to do it b\ wnting up the assets In the tunc of £22o<XiO 
W^e ire going to put into it profits to the tune of £a7000 I cannot 
conceive how it can be saul Uvat Uic action of dividing whatever pro¬ 
fits there might be beyond the LolJXfi can be attnbuted to them 
Now suppo ng that the loan had been exactly of the same am uni 
as the amount tint was oinaineil bv the intlation lo the viluing up of 
the assets and they ha 1 said W^e vvill carry to General Kcsvrve 
\ccounl the amount bv wheb wc inflated the as cts We will leave 
the exact amounts of the loans and wc will carry to the Kc>crve 
Account the amounts of the loan» too and «o cancel them Could it 
then have been said Well although they Ivavc said nothing wlutcvcr 
about profits and are snnplv ceking to cancel the loan against the 
inflation of their fixed is>cU they are to be taken tit /. ntfs tileS a* 
having di«tnbu cd the undivided pnfits ihoi-gfi the\ nevtr h i tc I t »al 
tht) VI anted to di turb the profits of the company in the siiuilol dvTjrcc 
I do r t think it would have been said. On the iwher han<l 
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supposing ihit lliL loans had ainounud to just the sinu. amount as 
the amount which they v\cre taking from the profits, and they had not 
mlhted the assets it all that would have been the strong¬ 

est possible case for the Crown They luve mixed the two together 
Now am I to hold Uiit the Commissioners were entitled to 
dissect this combined fund so to sjicik ind ittnbutc £57000—he 
cause I do not see that they could do more—to the cancellation of 
the loan’ 

There is another fact which in my judgment just turns the scale 
They sought to cancel these loans lUogethcr I am conceiving th* 
po sibihty that they cancelled them to the tunc of £57 000 by the 
division of profits Hut the loins were not owing to the two brothers 
equally The £57000 has got to be ipporlioncd between them soir^ 
how either it has got to be said ilial the loans were written off equaiiy 
m point of amount but not equally in projHjrtion or I have got to say 
that there has got to be a <ll^t^lbutlon of profits not on the fooling 
of equality between the shares because the brothers had the same 
shares but gmng a greater dividend to one brother m order that he 
might have a proper proportion of Ins loan written off Whichcvtf 
you do you have to mould the transaction into a shape tliat the people 
never intended it ‘hould bear Non constat that they would haic 
wntten off any of the loan if they could not write it all off, «o« constat 
that they would have written it off unequally as regards proportion 
non constat that Uiey would have wriitcn olf equally as regards pro* 
portions and tlicrcforc unequally as regards amount It seem® to we 
that in the result I cannot hold that it is open io the Commissioners 
to sav that they can treat this traimciion as necessarily having w 
effect of a distribution of profits I can quite understand that when 
a senes of acts arc done and arc called by a wrong name yon c 
apply the nght name to them and the Court is not to be constrainw 
by language but it docs seem to me here that what is sought to 0 
done and has been done has gone beyond that and the CommisuonOR 
have taken it upon themselves to sav that one set of facts shall oe 
another set of facts— Hall v Commtssioncrs of Inland Re'^nue 
Tax Cases 21 135 LT 759 

The Court of Appeal following IHtles v V«y Zealand Alford 
Co 32 Ch D 283 affirmed Rowlatt J s judgment The point stressed y 
that Court was that the debts due by the shareholders had not been 
cancelled tc the Directors still owed the loans to the company since th« 
was no consideration in return for which the loans could have been canceliw 

A floated company X which substantially owned another 
A received a loan from Y and agreed to repay it in instalment' The 
of the companies were of little nominal value but were floated at high , 
In effect A merely got back from Y what he paid to V as share value 
successfully avoided surtax on the ground that he was paying T the m 
ments under a deed of covenant (cf Com}mss^oner of Inland 
Duke of IVestminsiier (1936) AC 1 19 Tax Cases 490 51 
HL) There was no finding m the case that the two 
dummies and were really doing the business of A, Commissioners (h •' „g 
Revenue v Morgan Grenville Gavin 20 Tax Cases 529 (1936) 1 AD 
Sir D M Petit formed four private limited companies each 
capital of between 30 to 40 lakhs and owned all the shares excepting 
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held by his subordinate eniplo>ees Sir D M Petit paid for the shares 
allotted to him by agreeing to make o\tt to each company a block of shares 
and «ecunties of other concerns which he held but as a matter of fact he 
did not so make over the shares each company, at the time of its formation 
appointing him or his nominee as Inistee for itself to hold the shares on its 
behalf and allowing him to keep the shares without formal transfer to the 
company until the company should call upcwi him to do so The share were 
m Sir I) M Petits name Mhen he received dividends and interest book 
entries were made m each compan) crediting them with dividends and 
interest on secunties giving Sir D M Petit loan at 6 per cent without 
secunt) or voucher hi either capital nor loan nor intcre t was ever repaid. 
The tnemorandum of each cc»npan> contain^ 38 objects but the companies 
did nothing bejond recemng dividends and giving loans to the assessee. 
This continued for six years during which period no dividend was declared 
b) these four companies Held Uut the Income-tax Officer could enquire 
into the genuineness of such companies though he should not start with the 
presumpl on that they are simulacra or shams and that in this case there was 
evidence to justifv the finding that the loans were not genuine Held also 
that a formal transfer of shares is not in itself conclusive proof of the 
ow-nersh p of share In re i'lr Z) M Petit 2ITC Zji al Bom 372 

As regards one man companies see also section 23 A and notes there¬ 
under 

Insurance of lives of employees —In a trad ng companj both goods 
and services fall in the same class Expenditure on both is revenue expend] 
ture and income from both is revenue. Receipts from insurance of goods 
are on the same footiog as sale proceeds of goods and simiUrlj receipts from 
insurance policies on the lives of emplojees for the benefit of the company 
are receipts on revenue account The que tion is not whether a receipt arises 
periodically or once for all but what is its nature Just as it will make no 
difference whether a temporary disability payment is paid week bv week or 
in a lump <um it makes no difference whether the lump sum payment is 
yiude at death or periodically from the date of death to the date up to which 
the employees service was estimated to continue The point is that the 
receipt compensates for the loss of income represented by the employees 
services 3/Mr^/iy v Gray & Co 23 Tax Cases 223 1940 ITR (Sup)l 
(K.B ) If money so received by a company in respect of the death of a 
director is distributed to shareholders the latter are taxable since there is a 
distribution of revenue profit Inland Revenue v WiUvsmd Executors 1943 
ITR. (Sup) (HX.) 

A sum received m payment of a life or other insurance policy unrelated 
to anv business is however ordmanly of the nature of capital See Slioos 
IVallace & G) s Case 59 IH 206 and Hefeher's Case 1937 ITR. 428 
(PC) Accordmgly section 4 (3) {») which in terms stated that a capital 
sum received in payment of any insurance policy was exempt was deleted 
in 1939 as being superfluous See also notes under section 4 (3) (s') 

Release from debt—A release from a past debt assuming the transac 
t ons to be bona fide is not necessarily a tradmg receipt of the year in which 
the debt is cancelled If the debt was for example forgiven solely m order 
to save the debtor from foundering the forgiven debt need not be added to 
the debtors trad ng receipts of the year in which the debt is forgiv en, 

Mexican Petroleum Co \ Cemn tssioaers of Inland Revenue 16 Cases 

o70(HL.) Ordmanly however a cancelled debt would automaiically «weii 
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tile profits See also notes under section 13 about ‘ re opening of old 
accounts Where an asscs«ee rccei\ed from h«s auditor certain pajinuit^^ 
representing embezzlements by asscssees employees m earlier }cars not 
detected by the auditor then it wis held that the payments were 
receipts following Green v Gltkstou & Son 14 Tax Cases 364 (HL) 
(1929) AC 381 referred to under section 10 (2) (i^) There noihing 
m the British Mexteau Petroleun Case to preient the taxation of *0*^^ 
as income m fact they are trading receipts Grayv Lord Penrhyn 16ATC 
221 (1937) 3 AUER. 468 

Sinking fund —Tlie Nizam s Goicrnment guaranteed a coinpan) wh ch 
constructed a raihray ni Hyderabad an annuity for 20 years of 5 per cent 
on the issued share and debenture capital to be applied m paying intwe>t 
on such capital and in fonnmg a sinking fund for the redemption of the 
debentures subject to proMSions for repiynient of the sums paid wim 
interest out of profits earned Held that the whole annuity including the 
sums applied to sinking funds was chargeable with duty Blake v Impenei 
Brasilian Railixay 2 Tax Cases 58 1 T L R 68 followed Nxsam s Gitarai 
teed State Rati ay Co v IVyall 2 Tax Cases 384 24 Q B D 548 

Interest on securities—Sales cum" interest —Under a contract o 
sale dated 29th November certain securitie< of a company the interest on 
which was payable half yearly on 31st Mny and 30th November 
deduction of income tax were sold together with the accrued interest 
actual transfer was made on Nth December The books of the comp^X 
tvere closed from 16th to 30lh November and tin. interest was paid hy 
company to the vendor who made it over to the purchaser under the Kui 
01 the Stock Exchange Held that the interest was the income of the pu 
chaser and not of the vendor Comnnstnoners of Inland Revenue v . 
Oakley 9 Tax Cases 582 In the hands of the latter it would 
capital receipt This latter point arose in the following case in whi^ 
was sold CHJrt interest and it wa< held tint the interest was included m 
price. 

Per Rotilatt J — The truth of the matter is that the seller does w 
receive uitere«t and interest is the subject matter of taxation 
receives the price of the expectancy of int^est and that Is not ^ _ 
ject of taxation You cannot pul the case without relying on the ttje ) 
that the interest accrues de die dtem If that could be said it woui 
at any rate correct m point of figures and economics but that 
said The point pf course is that there is no 

when the due time comes the purchaser will get the! interest bo ^ 
contingencies might intervene IVigmorev Thomas Suinn erson& 

9 Tax Cases 577 41 TLR 379 

It follows from this that what the vendor gets is part of capital m 
his circumstances arc such that he is held to trade in such securities or j 
This view was endorsed (obiter) 1^ the Patna High Court in 
Singh V ComHiijJioHcr o //koomic tiwr ILR 9 Pat 1S4 4lTC.2ot^^^ 
Where a security is sold enm mterest after the due date 
of interest the purchaser drawing the interest and not the vendor the 
cannot claim for the purpose of assessment that the interest should l>e 
as his income and that he should be given a refund of tax on the out 
if he IS a dcikr m securities the profits'from the f 

securities will be taxable in his lands Rin Ar Ar Rm 
ChetUar Brothers v Commsstouer of Income tax Madras 3 A 
AIR 1929 Mad 769 
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The mere quotation in the bar^n of estimattd accrued interc«t docs 
not establish a separate contrart m respect of interest ind even if such a 
separate contract were e tabh hed it would rcimm part and parcel of the 
purchase consideration Ila^ch SI ah Sardan Lai v Camiiiisstoiur or lucoinr 
tar PM}ab (1936) IT R 297 AIR 1937 Lah 435 

W here certain executors of the estate of a deceased per on tnn«terred 
certain bonds together with accrued interest to the Inlanl Revenue in pay 
ment of estate dut> it was held that no part of the inlert i wav taxable as 
income of the e«tate Monks v fox t Execu\)rs 13 Tax Case* 171 1 1928) 
! K B 

Sales ‘cum’ dividend—On the 2ath November 1919 m a« c<vee 
purchased certain shares in a company for a sum exceeding their par value 
b) £50 the excess being expressed in the contract to be paid t mver the 
portion of the dividend accrued to date On the 13th Mij 1920 a 
dividend of 10 per cent free of income tax was declared and pud b\ the 
company for the jear ending the 28th February 1920 The 

assessee contended that of the dividend «o receivable on hi« sharcv £''0 
plus income tax (tc £71 in all) should be treated a« capital m view of 
the terms of the contract of purchase Meld that the transaction was m 
substance an ordinary one of purchase of shares and that the «um of £71 
in question could not be excluded from the assessee s taxable income 
CowimwjiOHfr^ of Inland Rnotuf v Forrest 8 Tax Cases 701 (1924) 
^ess Ca* 450 

That dividends and interest arc itonnallv (he iticoint of the owner of 
the shares or securities on the dates on which the dividend or interest falls 
due was reaffirmed in a case m which the executors of a deceased pervou 
were not pemutted to apportion dividends and interest due and rucived 
after the death of the deceased as partly relating to the period bijfore death 
Comtutastoners of Inland Rnenue \ Hendersons Executors 16 Tax 
Cases 282 1931 S C 681 

An assessee arranged with a financial corporation for iln. salt at a 
pnc« of £3 per share of live whole of his shareholding comprising 79 920 
out of the total issued ordinary share capita! of 80 532 £l shares in a 
company of which he was the Managing Diixctor One of the conditions 
of the proposed purchase was that prior to the transfer of the share the 
assessee through his controlling interot m the company should make the 
compam declare out of the balance of its uiidividcil profits a bonus or 
special dividend of lOj per share on its ordinary shares the proceeds of 
which should be held by the assc^cc as part of the agreed purchase pncc 
The conpany duly declared such bonus or v|KC]a] dividend free of income 
tax and free also of super tax up to a sum not exceeding £6000 should a 
claim upon any sharehofder tor the fatter tax arise 6y reason of the recaps 
of the bonuv The as'ossce received from the company two monihs bur 
a payment of £39960 m respect of the bonus or special dividend on his 
shares The terms of llic agreement for sale were fir«t included in a 
ivntltn documait a month after he rccavtd the s{>ecial dividend In that 
document th* purchase pncc was stated to be £2 10 per ‘hare but il wai 
also staled that the as c»*ee was aititlcd to, and had prcvioudi received 
the bonus or vpexial dividend of 10*. per siiaa which had already 
declarciL Uixni appeal by the assc«sc«. the Special Conuni* nners nci' 
that the sum £399</) and die ineonic tax applicalde thereto ci>nstim tu 
part of the purchase price of the shares and did not form p»rt 



m 


THE INCOME-TAX ACT 


[S 3 

assessees total income upon which he was liable to super-tax Held, that 
he evidence before the Special Commissioners did not *justifj the con¬ 
clusion of fact that an enforceable agreement for sale had existed between 
the parties prior to the written agreement and that the bonus or «peaal 
dividend therefore formed part of the assessee’s income and had not been 
received by him on behalf of the purchaser. Commissioners of Inland 
Revenue v Frank Bernard Sanderson, 8 Tax Ca'CS 38 The sum of £6000 
above referred to was paid by the company on account of the super tax 
pajable by Sir F B Anderson and the question was raised whether the 
amount was his ' income” Held, that it was part of the purchase price of 
the shares sold by him and not received by him in his capacity as 
shareholder and therefore not chargeable to any tax. 

Per Roj-latt, J —' One cannot look at it as a dividend, it is not one 
It is not a percentage on the shares it is with reference to 

an unascertained sum (As to 'unascertained’—'you cannot declare a 
thing free of super tax which would only come on next year, if it wU 
please Parliament and to an amount in the pound which will please 
Parliament ’) He was not entitled as against the company 

at any time to have his £6,000 It simply was a statenimt 

that the company would do vvhat was anticipated "This 

money came to him under and because of the execution of and not 
before the agreement ” Commissioners of Inland Revenue v 

i'andmott, 8 Tax Cases 38 

See, however, sections 44-E and 44 F of the Indian Act which apply 
to certain types of sales and purchases of stocks and share®, followng 
similar provisions in the United Kingdom Law consequent on the above 
rulings 

Accumulated dividends —Mr Bason was a substantial shareholder m 
a group of three private companies, which pooled their profits A recolu^tio^ 
was passed by the Directors of one of the companies that, after a divideim 
of 10 per cent had been paid, I |3rd of the b^ance of profits should be given 
as a bonus to the working Directors Mr Bason objected to the resolutioi' 
and brought a suit The money intended to be paid to the Directors was 
kept in suspense, and, finally, as a compromise, the company, with the consent 

of the Directors, paid Mr Bason one lakh of rupees as his share of bonu® ^ 

was held that this was merely an accumulated dividend paid out of accuoiu 
lated profits and taxable in the year of actual receipt, Bason v Commissioner 
of Incomc-ujx, 55 Cal 987 , 2 ITC 523 

Where the sale and transfer of certain shares m a company were 'tt 
aside hy a Court on a juul Jjv thp vrawkw .aJfeir .snnu* ysaxji- oo the 
that the purchaser had made fraudulent representation the Court 
that m addition to the retransfer of the shares to the vendor, the purcras 
should pay a lump sum representing the loss of the vendor on the 
includmg dividends m the interval It was held that the effect of the 
order was to revert the property in the vendor as from the date of sale ^ 
that therefore the vendor was taxable on the dividends during the 
which were refunded to him by the purchaser, Spence v Inland Rezenue, 

Tax Cases 311 (CS) 

Isolated transaction—Profit from—A company carried on 
as Coal Merchants, Ship and Insurance Brokers, and as sole seilmg 
for various Colliery Companies In the latter capacity it was part “ y 
company’s duty to purchase waggons on behalf of its clients The comp > 
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made a purchase of waggons on its own account as a speculation and subse 
quently disposed of them at a profit It was contended that this transaction 
being an isolated one the profit was in the nature of a capital profit on the 
sale of an investment Held, that the profit realised on this transaction was 
made m the operation of the company s business and was properly included 
in the computation of the company s profits 

Per^'ciiicy /— To begin with, the waggons were not bought as plant 
and machinery for the purpose of the appellant company s trade 
They w ere—I do not like to use for a moment m this connection 
the word capital—no part of the capital bought for the purpose of the 
appellant company s trade and I do not tliink that the purchase price of 
the waggons when sold ever formed part of the capital of the business 
It IS expressly found that they had nothing to do with the purchase and 
sale of the waggons Theu it is admitted that these waggons were 
purchased for the purpose of resale I do not think that it is 

possible to say that the mere fact that it was an isolated transaction at 
once takes it out of the category of chargeable property f think m most 
cases an isolated transaction does not fall to be chargeable but I think 
you have to consider the transaction and >ou cannot bring it down as a 
matter of la>v without regard to the circumstances Although it 

IS perfectly true that the transaction began with one purchase and ended 
with one sale that I think is onl) a coincidence T Beyion&Co ltd 
V Ogg 7 Tax Cases 125 

See also section 4 (3) (ms) and the notes thereunder Under that 
section income is exempt if it is casual and non recurring and also not arising 
from a business profession or i-ocalion. 

Hired out goods—Sale of—Surplus from—A company manufactur 
ing waggons also used to hire out some of the waggons Later on it sold 
the waggons used for hire and the question arose whether the profit from 
the sale of waggons were profits or capital The profits were calculated 
on the basis of excess of sale proceeds oier book price (the latter including 
manufacturing profit already credited to the manufactunng department and 
taxed but allowing for depreciation) The company claimed that hiring 
waggons was a separate business from selling waggons and that profiti from 
selling outright the former class of waggons were an accretion of capital 
Held by the House of Lords that the surplus was trading profits as there 
was onl> one business the waggons were not of the nature of plant but 
more of the nature of trading stock eien though they were hired out for 
some time before being sold Gloucester Radv.ay Carnage and IVoggon Co 
V Commisstonersi of Inlatid Rnenue, 12 Tax <^ses 720 (1925) A C 469 
If the company had brought alt its waggons and onl} hired them to users and 
only incidentally sold some of the waggons the decision would have been 
different 

Interest included m or oi the nature of damages —In In re 
Bank of Wales (1899) 2 Ch 629 it was held that when a former director 
repaid the liquidator with interest the amount of dividends wrongly paid out 
of capital the interest was not taxable as it was of the nature of (laniai,cs 
Interest which is taken into account m settling the amount of damages ta not 
interest but part of damages re it ]» a capital receipt and ihercfore not 
chargeable to tax Comniustancrs of Irdand Re^eHue \ Baihnhne 3A Tt, 
716 8 Tax Cases 593 Whether damages as such are mcomi. or capital is a 
<liffcrcnt matter see rulings referred to later and jiarticularlv fho t rdating 
to cancelled contracts 
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A sued B for an account of <uni^ due to A as ceslui que trust and 
obtained an order directing accounts to be taken of monies due to him or due 
to be invested on his behalf from time to time with compound interest at 4*4 
per cent per annum with jearl) rests The accountants of A and B wue 
unable to agree and finally a compromise was arnved at Tlie question 
arose whether the lump sum award^ to A included any interest and it was 
held that it did, since the suit was for accounts te, certain '^ums together 
with interest, Commissioners of Inland Rezcnue v Capt IVoolf Barmto, 20 
Tax Cases 455, (1936) 2 AUER. 1176 (AC ) Where there is a breach 
of trust and the person breaking it pays expressly both the principal lo t and 
the interest thereon it cannot be said that the entire payment is of the nature 
of capital damages assessed partly with reference to the interest that might 
have been earned Sir Thomas BarloM \ Cotnmtasioners Of Inland 
16ATC 266 (KB) 

Pending an appeal to the Privy Council, the High Court stayed the 
execution of the decree m a suit for a partition of a Hindu undivided faiwly 
on the condition Uiat the party asking for the stay gave security and also 
paid interest at 6 per cent on the above security which was paid to the other 
party The Privy Council dismissed the appeal and the interest periodically 
paid had not to be repaid The question arose whether it was income in the 
hands of the recipient Held, that it was income In lieu of the enjoyment 
of his property from which he would have derived income he received 6 pw 
cent on the security amount The income was also not of a casual or non 
recurring nature Commisisioner of Income tax v Jagmohan Das Rastogi, •> 

IT C 274. AIR 1929 Oudh 125 

Interest paid under section 28 of the Land Acquisition Act (receiv^ ^7 
a person not trading in land) has been held to be of the nature of capital an® 
not of that of income because (a) the payment is discretionary (on 
of the Court) (&) it relates to a pcnc^ when the recipient has neither ti 
nor possession of the sourve vis, the land (there is no ‘tree’ therefore , 
‘fruit’) (f) it IS not the potential profits of the recipient if he had > 
the land, and (d) on the contrary it is a measure of damages for the pen 
between the loss of possession of property and the receipt of consideraho > 
BcJianlal Bhargaza v Commissioner of Income tax, U P , 1941 11 
9 (All) 

On the death of the holder of an impartible estate a collateral too 
possession both of movable and of immovable property, and a widow, 
with others sued for the recovery of the entire property on the ground tn 
the collateral was not the rightful owner The Court awarded the 
number of movable properties and the total value of these properties ^ 
vjvth the arrears wf her rwaKvtenawee rAIowawee vsas a swbstawUal figure 
Court also awarded damages for detention of properties Ultimately, a 
some payments had been made there was a compromise and sum« 
tlic judgment debtor thereafter were to be allocated, by consent, m a n* 
proportion between principal and damages It was held that the 
were not of the nature of interest because llie collateral was 
obligation to pay interest and what he paid was damages for detenti^ t- ^ 
missioiur of Income tax D & O v Ram Prayag Kuman Dcbi 194u ^ 

25 following SiinpsoH v MauncPsi Executors, W Tax Cases 580 
In Commissioner of Income tax v Narayanan Chettiar, 19-13 IT 
the Madras High Court dedmed to follow Bchanlal v 

of lucomo tax, U P. IWl I T R 9 (All ) , but , 44', 

Bcnsled, 7 Tax Cases, 30 and Inland Revenue v Barnato, 20 1 ^ 
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:n holding that interest allowed by panchayatdars on the amounts due to 
certain minors from a partnership, of which fheir father had been a member, 
was not damages for wrongful detenbon of money 

Discounted Bills—A payment to a Bank m respect ot a discounted 
bill drawn in the ordinary course of trade m selling good* which the drawer 
IS unable to meet is not a capital loss but a trading loss. Similarly, any repaj 
muit by the Bank on account of such a transaction is a trading receipt and 
not a capital receipt, Bernhard v Oahan, 12 Tax Cases 723 7 A T C 102 
Compensation—Cancelled contracts—^To decide whether compen 
sation for cancelled contracts is capital or revenue, one must look at the 
intrinsic nature of the business In the course of business one enters into 
a great number of contracts, some of which are fulfilled .ome broken md 
others terminated So long as the a<sessee has no less power than other 
persons to terminate bis contracts upon terms inutualt> acceptable eg if he 
does not enter into n restrictive covenant preventing him from undertaking 
other contracts, the compensation for closing a contract is merely the price 
paid for immediate freedom in the course of business from the responsibibtv 
for executing the particular contracts and not the price received as compen¬ 
sation for a burden thrown on the assesses not to tarry on the trade It 
was held accordingly that the compensation received bv a ship builder for the 
cancellation of contracts to build certain ships was not a capital receipt. Short 
Bros V Comniisfioners of Inland Reicnue and Sunderland Shpbuildtng Co 
V. ComHJMfionerf of Inland fJevenue, 12 Tax Cases 955, 136 1-T 689 
See alva John Sntuh & Sons v Moore, 12 Tax Cases 266 (1921) 2 
A C 13 and other rulings set out under section 10 (2) (xii) 

Following Hall v Commustoners of Inland Revenue, (1921) 3 KB 
152, 12 Tax Cases 382, Saigant, LJ, raid in Short Bros case, 12 Tax Cases 
955 "You cannot stop at one definite period and say Here was a 
contract, the contract must be looked upon as an equivalent to the rale or 
purchase of an annuity, payable at fixed dates, of a definite amount, and 
therefore any sunt received in lieu of the contract being carried out must be 
looked at as a capital sum received for the surrender of the annuity " 

A building company received a lump sum as compensation from a 
landowner, for the latter s having withdrawn from the building scheme of the 
•company a large number of the plots which he had agreed to allow to be 
built upon It was held that the lump sum was a trading receipt because 
land was the stock in trade of the company, and a right to build on a plot 
was as much a trading asset as the land itsdf, Skadboh \ Salinon Estates, 
1943 K B D 

In another case, the aspcssees who were chalk merchants and owned 
quarries entered into a contract to supply chalk to a person for ten vears and 
had under the contract to have a wharf for die foadmg of cha/A Tlie 
quantity to be supplied each year was to be varied between a minimum and 
a maximum The contract was subsequently cancelled and the asseisces 
received compensation which thev used for writing down the value of the 
■wharf on their btxiks The wharf was not required for their other bU'iness 
There was. no lease of the wharf, and the sums were not paid m respcit of 
the wharf at all Held, following the case of Short Bros v Commtsstoners 
of Inland Revenue, that the compensation was really a new form of profit m 
lieu of that under the contract and therefore a trading receipt ana not a 
capital receipt, Commissxaners of Inland Raenue v Norihficei Coal ana 
Ballast Cb, 6 ATC 1030, 12 Tax Cases 1102 
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The compensation paid for the detention of ships dunng a coal stnkc 
by the Customs under orders of the Ministry of Shipping for a period of 
15 da>s was considered to be taxable even though there was no formal 
chartering or requisitionmg of ships by Government The assessee claimed 
that the compensation was in the nature of damages for personal injury to 
a profesoional man The ro/io rfertrfeMdi was that the compensation was 
reall> in the nature of pajment for the tune and profit lost by the vessels 
during their detention The Glenbotg Case was distinguished on the ground 
that m that case the compensation was for the sterilisation of the source 
of income Ejistgn Shipping Co v Commissioners of Inland Retenue (C of 
/J),7ATC 130 12 Tax Cases 1169 138 LT 180 


An assessee purchased a vessel which required overhauling and certain 
replacements before it could be used The repairers detajed dehverj and 
paid compensation for the delay The compensation was held to be taxable 
on the ground that the profits of a shipper include not only freight but pa) 
nients lieu thereof the compensation in ihis case being in lieu of the freight 
which the 'ihip would have earned The compensation was of the nature 
of demurrage and not like damages for running down or sinking the vessel 
ana the icmporaiy sterilisation of the source of income did not involve a 
capital loss but only loss of its use as a freight earning source. Damages 
which go to fill a hole in profit^ are trading receipts while those which go to 
till 1 hole in capital assets arc not and the measure by which damages are 
vsccrt'uned is no clue as to the capital or revenue nature of the damages 
1-ord Sand'< suggested that if the assessee had hid to pav a certam fiw 
sum for repairs to make the ship seaworthy with an abatement for delavt 
the abatOTent niight have been a capital saving instead of a Revenue 
receipt Burma Steamship Co v Commissioners of Inland Reitnue, I® 
Cases 67 While compensation received for cancellation of a contract 
in the ordinaiy course of business is taxable the taxability of compen 
sation received for the termination of a pooling arrangcmait has 
rise to considerable divergence of opinion In the leading case on the 
•ubjea, Vai, dm Berths Lid v Clart, 19 Tax Case, 390, (1935) AC 
. I Court hdd that the compensation wis of the nature o‘ 

capitil Tlic ^urt of Appeal hdd otherwise but the House of Lof^* 
restored the decision of the lower Court The agreements which the 
appellants consented to cancel were not ordmirv comniercn! contract^ 
rmide in the course of ihcir Inde they were not contractv for ihc dispo^^I 
ot their products or for engagement of agents or for emplovccs nccessan 
tor the conduct of business nor were Uiej agreements as lo how the pre^’ 
vvhen earned should be dl^tnbuted as between the contriclmg parties Oj 
the conlraiy tlie cancelled agreements related to the whole structure ot 
the ippclhnt s profit making apparatus Tbc\ regulated the app<-ll»“'^, 
iclivities defined wlnt the) might and whit thev niicht not do and 
the whole ijucstioii of ihcir business Further, even if the magnitude ot 
the tnnsactioii which is not an entirely irrelevant consideration be 
the congeries of rights which the appellants uijovcd under the 
and which the) surrendered f* r a price was i rapital asset The cnicnou 
of distinction between fixed ami circulating capital which the Coart ot 
Appeal applied is not helpful The agreements foniicd the fixe<l 
work within which the circulating capital operated they were not mciJf^^^ 
to the profit making madime but were cssciilial parts thereof Thej 
provided the means of making profits but did not themselves )itH 
the profits an'ing from manufacturing and dealing in marginne *'*■* 
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being «o the appellants could not be said to have turned over the asset of 
the agreements 

In appl>ing Short Bras case 12 Tax Cases 9a5 or Van den Bcrghs 
Case 19 Tax Cases 390 (1933) AC 431 one has to see how far the 
structure of the business is designed to absorb such shocks as the cancel 
lation of a single albeit important agency contracL So when an agent 
who represented several pnncipals who changed from time to time and 
whose contracts with the respective pnncipals also changed from time to 
t me lost an important agency by its being temwmated a year before the 
due date the compensation received in re pcct of such premature teniii 
nation was held to be income The agency agreements were in the 
arcumstances of the case temporary and vanable elements and not the 
fixed framework of the agents proht makmg enterpnse, Kdsall parsons 
& Co V Commissioners of Inland Revenue 17 ATC 87 (CS ) 

The most important entenon m all such cases is whether what is 
injured or lost is a capital asset or its income In a company who e 
business is to a^uire licences to produce plays each licence is not a separate 
capital asset but is part of the stock in trade and any expenditure on 
«uch licences would be a charge against the profits «o also any compen 
sation for damages must come m as profits and not as capital receipts 
Vaughan v Archie Parnell Ltd 1942 ITR 37 (Sup) A company Z> 
intri^uced company M to company R for the supply of goods to company 
R and was entitled under an agreement to receive from M a commission 
on the goods so supplied Later on M paid rougUy tlie equivalent of 
three years commission to D who agreed to cancel the original agreement 
It was held tliat the lump sum so received was taxable as profits of D 
The test i» not whether the contract was usual or unusual but whether it 
IS of a trading nature i e revenue nature No money was spent to secure 
It in this ca e no capital asset was acquired to carry it out and Us canccllatioir 
was only an ordinary method of modifying it and realising the profit from it 
Shove V Duna Manufacturing Co 1942 ITR (Sup) IsO A 
company requiring chlorine for the manufacture of magnes um coitcm 
plated setting up Us own plant for making chlonnc but was persuaded not 
to do so by another company making chlorine The first company was 
to take chlorine from the second at £10 per ton but at the sime time under 
another contract was to receive £7)^ per ton as conipen'ation for loss of 
profit in not setting up Us own plant The Special Commissioners held tliat 
the receipt of ITy i ton was not a trading recept but their view was not 
accepted Magnesium electron Co v Thompson 1914 (CA) 

The Government who coiiIrolJcd the work* of certain a^scssees during 
the Great War allowed tliem logo on with their business but merely res 
tncted buying and selling pnccs Compensation vvas paid to the assts ccs 
on accoun of the deficiency of profits below a certain nonnal stan Janl 
Htli that the compensation was not a cap tal receipt but the income tJ c 
as essces business Cl cries Brffxii & Co v Conmissioiurs of Inland Re e 
mu 9 ATC la (CA) l2TaxCas 1236 In another cast mwhchcom 
pensation was rccencil for cancellaUon of contracts to purclusc varn from 
the a‘;ees«ee and also a um in settlement of i claim for dan ages for a 
of V sim lar contract both the sums were held to be trad 

6-5‘<7«x V Coinmusioncrs of Inland Reteniu 8ATC.i-a - 

Tax Cas 1241 
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A Greyhound Raiding Association acquired the lease of a track and 
made losses A receiver took possession on behalf of debenture holderi 
and hired the track to another company for a long period the rent being 
fixed at per cent of the gross takings (subject to certain mnnnium) 
The lessee company wanted to go into voluntary liquidation and the re 
cener of the lessor company agreed to the surrender of the lease only if 
3 new company was formed to take over the lease and also the old lessee 
company paid the lessor company a lump actuanally equal to the difference 
between the rent payable by the old company and that by the new one. 
It was held that the lump sum was taxable being paid for the use of a 
capital asset Mallett v Stavcley Coal Co, 13 Tax Cases 772 was dis¬ 
tinguished on the ground that in that case the sums paid for surrender 
were for getting rid of onerous assets once for all while m this case the 
user of the track—no matter by whom—could not create a capital asset 
and the ongmal asset i c, the track continued to be the property oi the 
lessor The case was therefore similar to Short Bros Case 12 Tax 
955 It was also different from Van den Bergh’s Case, 19 Tax Cases 390, 
(1935) A C 431 ince the agreement m u did not relate to the whole of 
the lessors business nor was it a fundamental organisation of his activities, 
like the pooling in the other case The payment of a percentage of gross 
receipts was only a means of seltimg the rent to be paid and there was 
nothing to prevent the lessor company from acqumng other assets or from 
carrying on buMness in connection with such assets, Greyhound Rain'd 
Association V Cooper (1936) 2AER 712 20 Tax Cases 373 (KB.) 

In Glenbotg Union Fireclay Co \ Inland Revenue, 12 Tax Cas 42^ 
the company received damages on account of expenditure incurred by d ™ 
keeping opai the mine dunng the period when it was restrained fro® 
working the mint pending final «ettlement The Court of Session by a 
majority held that the damages were not trading profits but recoup®^ 
of cost of protecting capital assets which subsequently turned,out to 
productive The dis<cnUei\t view was that the restraint did not reduce 
the capital value of the asset, but only the trading profits The point wa 
not considered by the House of Lords since, by agreement between to 
parlies a part of the damages was treated as trading receipts The 
diture had been debited in the accounts to Revenue and the damages wW 
received had al«o been credited to that head 

A private company of chemicals merchants dealing m indusinal che 
niicals entered into a contract for the purchase of agricultural cherm 
from a nnnu/acturcf who gave them a monopoly for a particular ° g 
For this purpose the company set up a new sales organisation After 
Vviwe the coww-wt was eaneelkd arwt a Iwvwp awtr, renewed by 
IS compensation It was claimed on behalf of the company that the sc 
of industnal and of agricultural chemicals formed two separate bu«inc> ^ 
that the canceilalioii of the contract destroyed the whole of the 
agricultural chemicals that the contract had not only created a new 
of supply but 1 new market, and that in view of the monopoly gi'CP W 
company in tin- specific ferriloi:y, the contract was a capital |.)**^* 

Ijiw fence J negatived all the e claims The case w as nearer to 
Core, 12 Tax Cas 9a5 than to Van dtn Bergh’s Case, 19 Tax 
The compensation represented the profits that might have been made ^ 
tlic contract, had it continued and not the purchase price of the 
The structure of the company s business was not altered by the 
non of the contract, and the company could always have sold agrioi 
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chemtcalj. and could still do so The exclusion of competition is a common 
inadent in such contracts, and is not analogous, to a pooling arrangement, 
Bitsh, Beach and Gent, Ltd v Road, 1939 L.JKB 801 Henderson v 
King Meade Robtnson, 17 A T C 241, was distinguished on the ground 
that in that case mcmey had been lent to secure a sole agency, and die loss 
on the loan was thus a capital loss Here, on the other hand no money 
was paid to secure the contract and the compensation was not a repa>nient 
of money 

Compensation—Loss of agency—It was held b> the Calcutta 
High Court that compensation receaved by a company for the loss of one of 
the managing agencies held by it was mcomc assessable under section 12 
not being exempt under section 4 (3) (»«), Turner Morrison S' Co, Ltd 
V Cominissunter of Income-tax, S6 Cdl 211 3ITC.214 but this ruling 
was distinguished by the same High Court later as being based on the 
peculiar facts of the case. In the next case of this kind before that Court, 
in which a lump sum was paid to an employee by his emplojer in satisfac¬ 
tion of a claim by the employee that he was a partner in the employer’s 
business, which however was not adiratted by the employer and which 
formed the subject matter of a pending civU suit between the two it was 
held that the lump sum was a capital receipt Section 4 (3) (tn) does 
not apply to such case& since the payment anses out of business But it is 
not income’ at all within the meaQiog of section 3 or 4, In re Mundy, 
S7 Cal 1330 AIR 1930 ai 625 

The Calcutta ruling m Turner Mornsoiis eau was overruled by the 
Pnvy Council in Shinu iVallace & Cff* s case, 59 IA 206 see also nilmgs 
set out under section 4(3) (vn) regarding comptniation for loss of office. 

A suit by an employee for breach of his «ervice agreement was settled 
on terms that he received the >um of as agreed damages and the 

defendants withdrew the counter claim” The Commissioners dissected the 
lump sum into two parts representing respectively salary (with commi'sion), 
t,e , income and true damages, x e capital Ftiiloy, I, held that there was 
no evidence to justify such a finding, George du Cros v Ryall, 19 Tax 
Cases 444 (K B ) 

If a transaction per se gives nse neither to "salary” (section 7) nor 
profits (section 10), nor 'income' (section 12), eg,7i restrictive covenant, 
the mere fact that compensation is paid over several years m instalments 
will not make the payments 'income', even if the payments were contingent 
on events from time to time eg, the conduct of the payee. Commissioner 
of Income tax, Smd v Mill Stores Co, 1911 ITR 642 The facts of 
the case however, vvere peculiar and if the payee whose agency had been 
terminated had not received cash but accepted the alternative of a limited 
■commission agency the decision might have been different 

Stock—Purchase of—Undervaluation—A company acquired for 
f25 eXX) the assets of another company in liquidation The assets stood m 
the books of the latter at £75 (XX) The £25,000 was apportioned between 
vanous Items, £5 625 being taken against stock Stock was taken and the 
actual value was found to be £12798 The question was whether this 
difference between £12,798 and £5,625 waa taxable as profit 

Held, iy the Scottish Court of Session that the difference was not 
taxable, as no one could tell whal was the exact price paid for each asset 
and there was only one alternative «o far as stock was concerned, tw, <ts 
1-51 
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real value, Crmg (KiUnarnoct), Ltd v Cowferthwatte, (1914) 13 Tax 
Cases 627 

Debts taken over at succession to a business —In cases of succes¬ 
sion where the successor takes over the predecessor's business as a going 
conceni, it is a matter of considerable importance whether particular iteins 
taken over represent accrued debts or merely executory coiUracts. n 
Datlmine Talisker DtsitUenes v Commissioners of Inland Revenue, 13 
Tax Cases 613. (1930) SC 878, it was held that the successor ^vas m- 
able m respect of accrued rents taken over from the predecessor In 
case, there was a minimum penod for whicli rent was payable by tenan 
and till the end of that period, rent could not be demanded Moreove. 
when rent was eventually payable, deductions for damages (on 
of defiaency of spirit warehoused) could be clauned by the tenants 
these reasons, it was held that what was taken over by tlie sucMSSOr u 
only a number of executory contracts On the other hand, m the case 
the Comtmssioners of Inland Revenue v Oban Distillery Co, 18 

33, (1933) SC 44, the tenants not only acknowledged the debts due tr 

them as correct to the successor at the time of transfer but • 

paid the rents, and it was held that the successor was not taxable ‘ 
pect of these rents whidi formed part of the capital assets purchasea 
a third case the facts of which fell between the two, the tenants 
ledged the correctness of the accrued rents on the date of o-m 

successor financed and granted credit to the customers who actually p 
the accrued rents much later It was considered that this j,*-* 

did not alter the true nature of the debt which was a non 
induding no clement of profit or loss. Commissioners of Inland , 
V Arthur Bell & Sons, 17 A T C 563 (C S ) See also In re Bissen^y^ 
Da^aram, 1938 ITR 165 (Cal), referred to under section 10 (2) I 
Capital expenditure—Transfer of business 

Rent dependent on capital and interest—A local authority raised a 
loan and purchased a tramway The loan was repayable m half ye® 1 
instalments with interest spread over thirty years The tramway '' 
leased to another local authonty for such a rent as should enable 
sors to repay the principal and interest of the loan m thirty years 
lessees claimed that tliey could deduct income tax from the payments m 
by them whereas the lessors claimed that the net payment due to tn ^ 
after deduction of tax, if any, was such a sum as would repay 
m thirty years Held, that the contention of the lessees was « 

Corporation v Bournemouth Corporation, (1910) 103 LT 828 that 
say, the payments were income and not repayments of capital m m 
ments 


A colliery company agreed to supply water to a local authority 
erected the necessary works according to the designs, etc of the latter r 
company receded (o) a lump sum, (b) an annual payment of 1130“'j 
capital cost of the works (c) interest on outstanding capital, and yl 
penny per thousand gallons of -water The agreement vras to run/°^ 
years (with option of renewal on modified terms) when the ^ 
the property of the company, but, if the company ceased to work, 
authority could take permission and [Kunp the water Held, by the 
of Appeal Uiat item (6) was repayment of eapital expenditure and n 
taxable in the hands of the compare nor deductible from the profits 
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local autbonty, Bayce v Whttvnck Colliery Co, and CodinUc Urban Dis¬ 
trict Council V Boyce, 18 Tax Cases 655, 151 LT 464 

Debenture—Trust deed—Payment of interest—Whether capital 
or income—Under a debenture trust deed arrears of interest had to be 
paid before the principal A debenture-holder having commenced an 
action, the Court directed that the trusts should be given effect to The 
rates of interest on the debentures varied The Court distributed the 
funds froni time to time to the debenture holders in proportion to the 
amounts due to them for interest These funds consisted of rent and royal 
ties from which income tax had been already deducted Afterwards the 
assets were sold and the Court was asked to make a final distnbution It 
was contended that the payments already made to the debenture holders 
were paj-ments of capital Held, by Fanvell, J, that as the debenture 
holders did not possess the same interests and the deeds provided for pay 
ment of interest before pnncipal the debenture holders could not waive 
their rights under that provision m the absence of agreement of all the 
debenture holders, although the provision Mas inserted in the deed for the 
benefit of the debenture holders, and that the payments made must be in 
accordance Mith the terms of the deed and that income tax must be deduct¬ 
ed from such payments as had not already borne the tax, Re Queensland 
and Coal Co Davis v bfarlm, (1903) unreported 

lo another case of a debenture trust deed in which there had been 
similar default and the Court had ordered the carrying into execution of 
the trusts it was held on the facts of the case and on the construction of 
the orders directing payment (hat as it was clearly to the benefit of the 
debenture holders that the payments should be appropriated to pnncipal, 
th^ ought to be so appropnated without putting the payees to their election 
and that no income tax should be deducted, 5nii<h v Low Guarantee ond 
Trust Society. (1904) 2 Ch 569 (CA.) 

GrantS'in aid —A granl-in aid received by a trading body from Gov¬ 
ernment for a specific purpose (relief of unemployment) is not received as 
part of the tnde and it is irrelevant for the purpose of taxation whether the 
money is spent on works of a Capitol or of a Revenue nature It is not 
conceivable that Government intend a part of such grants in aid to return 
to the Exchequer as tax Seahant Harbour Dock Co v Crook, 16 Tax 
Cases 333 (H L ) This does not, however, mean that a subsidy paid by 
Government is never to be taxed Under tlic British Sugar Subsidy Act, 
the subsidy had to be repaid if Uie relevant market' price exceeded a 
certain basic’ price of if the payee went into liquidation or wound up his 
business Fvnloy, /, held that the subsidy was of the nature of a loan 
while the Court of Appeal held that it wa^ a final grant and taxable, «ince 
the contingency to repay tn certain events Could be discounted and allowed 
for in ascertaining profits In confirming the decision of the Court of 
Appeal the House of Lords observed that the question did not turn on 
verbal arguments based on the statute regulating the subsidy but on the 
substance of the transaction which was that the comiiany received sums 
which were intended to be used and amid properly have been u^ed to meet 
its current trading obligations Moreover, the contingency of possible re 
payment did not m fact arise Smart v Lmcoliw/urr Su^or Co . Ltd. M 
Tax Cases 643 1937 A E R, 413, 53 TL.R 306 
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4. (1) Subject to the provisions of this Act, the total in- 

Apphcuon of .hPAc “■"<= =>"y fy r™” 

eludes all mcomc, profits and gains from 

whatever source derived wbidi— 

(fl) are received or arc deemed to be received in British 
India in such year by or on bcliali of such j>crson, or 

(b) if sucli person is resident in British India during 
such year,—• 

(i) accrue or arise or arc deemed to accrue or arise to him 
in British India during such ^car, or 

(it) accrue or arise to him without British India during 
such year, or 

(m) having accrued or arisen to him without British 
India before the beginning of sucli year and after the 1st day o 
April, 1933, are brouglit into or received in British India by him 
during such year; or 

(c) if such person is not resident in British India 
such year, accrue or arise or arc deemed to accrue or arise t 
him in British India during sudi year: 

Provided tliat there shall not be included in 
ment for the year ending on the 31st day of Marcli, 1940, ho 
the amount of the income, profits and gains referred to in su 
clause (it) of clause (b) and the amount of the income, pro 
and gains referred to in sub-clause (lii) of clause (h) butoni 
the greater of these two amounts: 

Provided further that, in the case of a person not ordm 
arily resident in British India, income, profits and gains 
accrjie or arise to him without Britisli. India shall not be so 
eluded unless they are derived from a business, controlled m 
profession or vocation set up in India or unless they are broVe, 
into or received in British India by him during such year: 

Provided further that if in any year the amount of 
accruing or arising without British India exceeds the 
brought into British India in that year, there shall not be me 
in the assessment of the income of that year so much o 
excess as does not exetsed four thousand five hundred rupe 
Explauoiion —Incwne, profits and gains 

arising without British India shall not be deemed to 1^ re 
in or brought into British India within the meaning of t 
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section by reason only of the fact that they are taken into 
account m a balance-sheet prepared m British India 

Explanatton 2 —Income which would be chargeable under 
the head ‘Salaries’ if payable m British India and not being pen 
Sion payable without India shall be deemed to accrue or arise in 
British India wherever paid if it is earned m British India 

Rxpl-aiujhoii 3 —dividend paid without British rndia shall 
be deemed to be income accruing and arising m British India to 
the extent to which it has been paid out of profits subjected to 
income tax in British India 

(2) For the purposes of sub section (1), where a husband 
IS not resident in Bntish India remittances received by his wife 
resident in British India out of anv part of his income which is 
not included in his total income shall be deemed to be income 
accruing in British India to the wife 

History—For the corresponding provisions m previous Acts see 
definition of income and secuons 4(1) and 7 (2) m the Act of 1886 and 
sections 3 (1) and 14 (1) of tlie 1918 Act 

The section has been amended several times sigce 1922 the most tmpor 
tank occas ons being (1) the extension in 1933 of the liability to taxation 
though only on a remittance basis of all foreign income whenever brought 
m (not onl) from bus ness as before) and the exemption in the same 
year of agricultural income remitted from Indan States which had paid 
land revenue there and (2) the radical alteration m 1939 of the basts of 
taxation into one of residence 

Immediatel) before the amendment in 1939 the two lub sections read 
as below — 

4 (1) Save as hereinafter provided this Act shall apply to all 

income profits or gams as desenbed or comprised m section 6 from what 
ever source derived accruing or ansing or received in British India or 
deemed under the provisions of this Act to accrue or anse or to be 
received in Bntish India 

(2) Income profits and gams accrung or ans ng without British 
India to a person resident m British India shall if they are received m or 
brought into Bntish India be deemed to have accrued or ansen in Bntish 
India and to be income profits and gams of the year m which they are 
so received or brought notwitlistanding the fact that they did not so accrue 
or anse in that year 

Provided that nothing contained in this sub seclioti shall appb to any 
income profits or gains so acenung or ansing pnor to the first day of 
April 1933 unless they arc income profits or gains of a business and are 
received in or brought into Bntish India within three years of the end of 
the vear in which they accrued or arose 

Provided further that nothing in this sub section shall apply to income 
from agncullure ansing or accruing m a State in India irom land for w hich 
any annual payment in money or m hind is made to the State 
Explanation—in «ame terms as pre ent Explanation (1) 
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Scope of this section—^Thc ntargmal note against section 3 is 
‘charge of income tax' and that gainst section 4 is ‘application of Act. 
Section 3 defines who has to pay, every individual, company, 
what he has to pay, vis, the total income of the previous year, and at 
what rates, viz, the rates imposed l>y the Finance Act every year Section 4 
circumscribes Uie scope of section 3 by defining and limiting the nature 
of the income that may be included in total income of the previous year 
Sections 7 to 13 regukte the computation of income 

The section contemplates three classes of assessees, viz, (1) 
m British India, (2) Resident but not ordinarily so resident, and (3) Not 
resident in British India. 

Qass (1) is chargeable on, (c) their 'world' income subject, boweve^ 
to a deduction of Rs 4,500 of foreign income, not brought into 
India and to the addition of foreign income that arose after 1st Apnl. 
and was brought into British India after the assessment year 1939-40 (aud 
had not been taxed) 

Class (2) is chargeable on all Bnti<ih Indian income, both fictd 
and deemed and on foreign income from business, profession or vocatioo 
if controlled or set up in India (not Bnlish India) or if brought into Bntisd 
India, subject also to a deduction of Rs 4 500 not brought into Britisn 
India 

Class (3) IS chargeable on British Indian income only, both factual 
and deemed 

Cause (n) of sub*section (1) referring to receipt in Bntish lu^ 
applies to all persons whether resident or rot, clause (h) applies ^ 
dents and clause (c) to nonresidents The second ^^.vbo 

differentiates between re<idents who are ordinarily resident and those 
are not 

Subject to the provisions of this Act—These words take 
of "save as hereinafter provided’, and both the phrases mean 
the same thing and refer to exemption clauses like sections 4 (3), W 

14 

"Total income includes"—iWhile the section 

before used the words ‘ this Act shall apply” section 4(1)1 ^ jjjj 

shall not apply' [section 4 (3)], the present section uses the words 
total income includes ’ (section 4 (1)] and " i, ^ is no 

be included in the total income’ (section 4 (3)) Here again , [tj 
real changes of substance the new words being intended to bring o ^ 
intention mere clearly and to avoid difficulties that might 
m respect of ‘total world income' In section 2 (IS), however, 
defines ‘ total world income’ the old words "Act does not apply hav 
used 


It had been held with reference to the old section that in 
which the Act does not appty shall not be taken into accoun 
purpose under the Act, see per Knshnan, J , m Board of Revenue, 

V Arunachdam Chelty, 44 Mad 65, 1 ITC 75, 89 On the other 
the income to which the Act appbes could be taken into account 
purpose or other defined m the Act, eg, it may be taken mto 
merely in fixing the rate of tax—section 16 jo 

Includes—Obviously means "means and includes” having rcg^ 
the structure of sub sections (1) and (3) 
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Previous year —See section 2 (ll) and notes under it 
Person —^The speaal definition in section 2 (9) expands the definition 
in the General Clauses Act, so as to cover a Hindu undivided family and 
a local authonty, but it appears to fail to cover an association of persons, 
since the definition m the General Clause^ Act refers only to an association 
of individuals On the other hand m section 3 reference has been made, 
not to associations of individuals but to those of persons 

Conditions in clauses alternative—The successive use of the word 
‘op will make it clear that the fulfilment of each of the conditions by itself 
will result m the inclusion of the item m total income, if it does not fall 
under a proviso or an exempting provision 

On behalf of—This phrase has been used m clause (o) of ub 
section (1) which evidently refers to the occasion of receipt for the first 
time, but not in other clauses nor even m the second proviso refernng to 
reraittjuices See however notes below as regards Constructive remittance 
of foreign income. 

Resident —See section 4-A and notes thereunder 
Accrue or Arise to him .—See notes below and rubngs 
Deemed to accrue, etc, and deemed to be received —See follow* 
mg Explanations (2) and (3) and sub section (2) of this section, sub¬ 
section (2) of section 7, sections 16, 18 (4), 41, 42, 4^D et seq, 49-B 
and 49 C and also sections 2 {6-A) 2 (6-C), 10 (2) (ti) and (xn) and 
23-A 

First proviso—^The proviso applies only to the assessment for the 
year 1939-40 In the assessments of later years items already taxed under 
clause (b) (u), te, foreign income as it accrued from time to time, will 
presumably not be taxed again m a later year under clause (h) (tit), when 
brought into British India, on the rect^ised pnnciple, though not laid 
doivn in the statute in express terms, that the same income cannot be taxed 
tivice in the hands of the same assessee But foreign income which 
accrued after 1st April, 1939, and was not taxed for any reason will, when 
brought into Bnlish India in a year later than in the assessment for 1939- 
40, be taxed m addition to the fresh foreign income accrued and taxed in 
that year at higher rates ou the two blocks of income taken together 
An important exception to the above plan was made by the amend 
ment of sections 14 and 17 in 1941, m respect of income arising in Indian 
states to residents of British India Under these sections now, such income 
IS not ordinarily taxed unless it is brought into Bntish India though it 
IS included in total income (i r , for delenninmg the rate of tax od other 
blocks of income), and when brought m, is taxed on an ad ivoc and some¬ 
what arbitrary and complicated basis 

The first proviso applies only to a resident since it qualifies clause {&) 
■only Obviously the proviso is to be applied witK due reference to the 
•other two provisos 

Second proviso —The proviso is evidently intended to be an 
exception to items (») and («i) of clause (6) of the sub-section, for these 
are the only two cases imder which, but for the proviso, liability for ^ ^ 
respect of income accruing or arising to the person outside British mdia 
would ari«e. That being so, since clause (h) applies only to a 
this proviso also applies only to residents, is to say. the ^son con¬ 
templated by the proviso is a person resident, but not ordinanly resiocm. 


408 THE INCOME-TAX ACT [S 4 

XQ the relevant >ear So, for the purpose of this section, we are really 
concerned with only three classes of taxpaj-trs, znz, (a) resident and also 
ordmanl) resident, (b) resident but not ordinarily resident, and (c) non¬ 
resident irrespective of his ordinary residence 

Three conditions liavc to be satisfied if the income in question is to be 
excluded, zns, (a) the person is not ordinarily resident in Bntnh India, 
as to this, sec section 4-B (b) the income docs not arise from a business 
[le, as defined m section 2 (4)] controlled in or a profession or \ocatioii 
set up m India (not British India), and (c) the income has not been 
received in or brought into British India 

As to what IS business, see section 2 (4), and more particularly notes 
as to the meaning of tlie nords “in the nature of trade”, and as to 
‘profession’, see notes under section 4 (3) {v») 

The ‘such year ui tlie proviso refers back, to the "previous year , 
jumping across the first proviso 

As to what constitutes bringing into or receipt in British India, 
notes below under Remittances What is brought m should be ta^!^ 
income, t e , not capital or income falling under section 4 (3) and therefore- 
exempt. 

While the words ‘on his behalf appear m clause (o) they do not 
appear in this proviso, but, m view of the various rulings on constructnc 
remittances, receipt m or bringing into British India on behalf of 
assessee would presumably be considered equivalent to receipt or bringing 
m by him See however explanation to proviso to section 45 which restricts 
that explanation only for the purposes of that section, tnz, postponement 
of collection of tax 

Third proviso —This proviso also, for the same reasons as Iwve been 
explained m respect of the first and second provisos, applies only to a 
resident This proviso must be read with reference to the other tw> 
provisos, that is to say, (o) the foreign income referred to is such 
as is taxable under the second proviso and (i) for the year 1939-40, tiie 
first proviso also should be appbed 

"Ill any year ’ refers clearly to the ’previous jear’ The words ‘to him 
have been left out after ‘accruing or arising The amount brought int 
Bnti«h India in a particular jear bas not been qualified and need no 
therefore necessarily be out of the forcipi profits which accrued lu*'' 
same year So if (sa>) Rs 50000 accrues in a } ear and Rs oO WJ^ 
brought m (including earlier taxed profits), the tax will be on Rs 
If next year (say) Rs 60,000 accrues and Rs. 50.000 is brought in, the ta 
will be on Rs 55,500 The concession of exduding Rs 4,500 can 
enjoyed every year 

Tlus provi-io IS ‘subject to the provisions of this Act’ (at the 
of the section), which includes section that section makes 
a registered firm has to be assessed as such first, and that the hat)' i > 
the partners arises later So, the allowance of Rs 4 500 is to be R" , ^ 
the firm as such and not to each of the partners Mohanlal Htra 
Comirtwnoiifr of Income tax, CP, 1943 ITR 259 If tl'e ,hc 

other foreign income, he can, it is considered, claim the balance 
allowance if otherwise eligible to it “ rone’ 

Tlie words 'shall not be included m tlie assessment of ^ foreign 
merely mean ‘shall be excluded from total income.’ Therefor , 

Income whether in an Indian state or elsewhere, which is not bro b 
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British India is to be left Out of the picture altogether up to a lunit of 
Rs 4 ‘<00 both for rate and liabili^ to tax 

Qause (b) (i») and the second proviso use the words brought into' 
and received in as altematnes while the third proviso uses only brought 
into The words brought into refer to income already received abroad, 
while received in refer to income accrued outside but received for the 
first hme itself not outside but within British India S nee the object of 
the proMso is to exempt a part of the income that doe« not come into- 
British India there is no need to reter «pecially to receipt m Bntish India, 
as distinguished from bnngmg in 

Where foreign profits are frozen—See proviso to sect on 45 and 
explanation thereto which permit the postponement of collect on ot tax on 
foreign income which cannot be brought into British India 

Incorporation in accounts of foreign profits—Explanation 1 — 
This is the same as the explanation to old sub section (2) It embodies 
the substance of several well known decisions including that of the House 
of Lords in Gresham Life Assurance Soeiciy v Bishop, 4 Tax Cases 464, 
(1901) 1 k,B 153 See however notes below m respect of Toreign 
Remittances 

Salaries—Explanation 2 —It will be seen from the rulings under the 
old sectusn {see notes on the words Accrue or Anse ) that the position in 
regard to tax on saUnes was c^scure and this new explanation clause 
seeks to make it dear that barnog pensions pa>able outside India (not 
Bntish India) the basis of liability to the extent that it depends on that 
of accrual is that of income being earned in Bntish India Overseas pay, 
paid m sterLog in the Lnited Kingdom to Government Servants working- 
in British India bad all along been taxed m British India on this view 
Pension pajable without India—whether Government or other pension— 
has been exempted unless it can be taxed on the basis of ordinar> residence 
This is m accordance with the decision of the Lahore High Court m 
Str T VtjayaragbavQcharyas case (1936) ITR 317 under tlic old 
section. ‘Pajable evidently means payable imder the contract or otlier 
conditions of service It should be noted that the pension should be 
payable outside India If it is paid m an Indian State it will be deemed 
to anse m Bntish India 

The salaiy of an individual working outside Bntish India cannot be 
said to be earned in British India e«peciallj if it is also paid outside 
Bntish India so, it will not be deemed to accrue or arise in Bntish India 
except to tlie extent covered bj section 7 (2) but leave pay and saUrj for 
work done in Bntish India will be deemed to accrue in Bntish India 
wherever paii Salary for work done outside India and paid outside India, 
will be taxable if paid to a resident of Bntish India who is also ordinarily 
resident but not if he is not ordinanlj resident for cx hypothesi the 
vocation is not set up in India If the work is done m an Indian State and 
payment made there sections 14 and 17 will apply 

Explanation 3—^The object of this provision is to render liable to 
super tax dividends paid outside Bntish India from profits subjecicd to 
income tax in British India. Otherwise on the pnnciple of Commissioner 
of Income tax v Goldie, 5 ITC. 228 S3 Bom 734 AI R- 1931 Biw’ 
the income in the shareholders luuids would be held to accrue outside 
Bnti'h India. The income virtue of this explanation not onij becomes 
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“ '/=ad'^»S.'re£^c To^hflpeLTdeSlLrin 

section 2 (6-A) r/^,,^r«nr,{7eneral tn Coutictl v 

made in British India Ihe imsucce^iu g foreim contracts, are, if 
that such dividends being pajable f 'ty tS Inian legislature 

paid to non-residents, beyond tbe ambit ot tiKabdity by me B 

Where a part only of the f”*'* “* to accrue m Bnhsh 

India only a proportion of the dividend can w deeme profit* 

S The «tent to xvhich a dividend paid abroad is paid otj 

surected to Income tax m British India ts a quest on 0 fact, an 

general principle of Rule 33 would be applied m such cases 

The words 'subletted to tax' should be noted If 'i j 

payable by tbe companj but nevertheless “7P”>;,K„prSaU?n; such 
oul of taxed profits of earlier years or out ®P f 
dividend would appear to be outside Ihe scope of this 

Remittances from husband to \%„d the 

husband should be non resident *= “><« o 

remittances made out of the ''“'f?'*®I, Sore ttas subsection 
included in his own 'total income' [section 4 Ol' “f,pm a wife 

can come into operation The reverse case of a remittance 
abroad to a husband m British India is not covered ^ 

Income, profits and pme-f" ,ec«ot"%re exelu’drf 

4 (3) (wO. and 10 (2) (v») and Capital receipts 

except those covered by section 2 (6-C) 

From whatever source derived--The "Wfrem whateier 

refer to the sources m aecUon 6 and in this view the words 
source derived are mere surplusage 

Accrue or arise—Meaning of—Having "8“'* “obviously 

word 'received' also in this section, Ihe ^rds accrue and arise ^ , 

refer to a stage earlier than receipt -nere are „£ (.farr, (3) 

elements in the concept accme—fl) that of time. (2) ttot o f 
that of roarer, and (4) that of the frrnw to whom the income 

The clement of time arises principally m deciding nf>c» >“ j 3 yre, 
te taxed This question is dealt wth m the notes , Qj,ce incoff* 

however, notes below as regards remtt^ces from abroaa the 

has accrued, that is, assuming that the time in 

liability to tax is determined by Ihe other three factors ^/^j-ence to tb® 
houever, it is more usual to settle the liability to wi compu^'’^ 

other three factors and then consider the time element 
the income liable ezrned 

If ‘accrue in’ a place means to be denved from ® j.^ed The 

m that place there is no separate dement of source to be co jneans 

trvo elements of place and «>orce inetge into °ne BuJ ‘f * / piling e'>'' 
.„«tK,n{r like a right to receive the income m that place anu j,cooie. 
£ no ref erence to the material ongm or the source of the ^ 
5aee of accrual may .«* be the place where the income ong. 

IS earned 



s 4} APPLICATION OF THE ACT 411 

In all cases, wherever and whenever income may accrue, it must 
accrue to some person who is the person sought to be taxed 

Section 4 (1) as it stood before, did not require the income to accrue 
/o the assesses m British India. All that it required was that the income 
should accrue or arise or be received m Bnlish India or be deemed to 
accrue, etc., before it could be taxed It was the same thmg whether the 
person to whom the income accrues was a resident or not except in certain 
cases m which income was deemed to accrue, etc, in Bnti'h India. In 
this respect the law in India differed ridically from the English law The 
question was what was meant by accrual i» a place Did accrual merely 
mean receivabiJity in that place or <1«1 it involve the income either being 
earned m that place or being derived from a «ource of income situated in 
that place’ 

The aiguments m support of the fonner construction were the follow¬ 
ing—(1) The words “from whatever source derived" became surplusage 
if they merely referred to the sources described m section 6 The only 
meaning to be given to these words, if we were not to treat them a» 
surplusage was to construe them as refernng to sources both within and 
outside Britisli India (2) Section 42 as it ^tood then contemplated the 
‘'accrual" outside Bntish India (unless the income accrued outside, there 
would be no object m deeming' it to accrue inside), of income to a non¬ 
resident, from 'business connection' or ‘property" m Bntish India Even 
* business connection”—whatever it may mean-yearly connote# that the 
source of income if not actually or wholly m Bntish India has either some 
connection with Bntish India or lie> partly m Bntish India Again though 
the word 'property' in section 42 (1) is not limited by its special meaning 
in section 9, it should be something tangible and situate m Bntish India as 
laid down by the Pnvy Council in Commiss^o/ier of htcome tax v 
Currmbhoy Ebrahm & Sorts, Ltd, 60 Bom 172, AIR 1936 P C I 63 
IA 1 1935 ITR. 395 ( 3) Section 4 (2) as it stood also suggested 

that "accruing" referred to receivability rather than to the place or origin 
Incidentally, this was the official view in regard to interest on securities 
pay able abroad 

On the other hand, (1) sub section (2<j) of section 18 clearly assumes 
that «alanes payable to a Government servant out of India by or on behalf 
of Government were taxable, le, they 'accrued or arose’ in Bnti«h India 
within the meaning of section 4 (1) (2) The fact that pay leave alanes 

and pensions paid out of India by the Government of India were exempted 
under section 60 showed by unplicatioo that they were taxable. (3) The 
more natural meanmg of 'accrue' or 'anse* and more particularly the latter, 
when used only with reference to a place and without reference to a person 
or source, is to connote something springing up from the place, ue, from a 
source in it —see the authorities cited m the judgment of Oldfield, J m 
Board of Revenue v ^aHM«a//i<i« ChetU, 1 IT C 37 43 Mad 75 The 
idea of "receivability" is less natural and i> usually imposed only by the 
necessity of the context m construing a particular Act or Acts, as m the 
Lnited Kingdom, the words there are “accruing or ansing to a person’ 
see Colquhoun V Brooks, 2 Tax Case# 490 (4) V^ile in the English Arts 

the words used are 'accruing or arising ’ the corresponding words m the 
Indian Act were ‘accruing or ansing or received’ Income which is re¬ 
ceivable in India would ordinanly be received there and the words accru 
mg or ansing” may therefore be considered to have no reference to re- 
ceivability 
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The words ‘accrue’ and ‘arise’ had been construed in other countries 
but 1116=^6 rulings could not be followed m India on account of the differ 
cnee not only in the wording but in llic structure of the Acts In Cohiwiij- 
sioners of Taxation v Kirk (cited infra), a ca^e from New South Wales, 
It was held b> the Privy Counal that ‘ accrue ’ or ‘ arise ’ meant the same 
as ‘derived’, but the case was distingiuslicd from English decision* on the 
ground that the language and aim of the United Kingdom statutes were 
different In two New Zealand cas« also—ConiJiufjtOMcrj of Taxes v 
Lovell and Chnslmas and Comnttsstoners of Taxes v Eastern Extciisuin, 
etc, Tclc(jrQj>h Co, (w/ra) ‘'iccroc* was held to mean tlae «ame 
derived On the other hand m the United Kingdom it was held in 
Colquhoun \ Brooks 2 Tax Cases 490—that “accrue” meant only a right 
to receive’ (per Try LJ m die Court of Appeal—the judgment was xe 
versed by the House of Lords on different grounds altogether) None of 
these decision* is already staled, could be applied to India. In the Colo- 
mil cases the statutes u^cd the word ‘derived’ more or less as a vanant to 
‘accrue’ or 'arise’ while m the English law the idea of accruing to a /xr 
joii resident m the United Kingdom is prominent. 

Tile section as amended in 1939 makes a radical departure from 
previous law Not only is the new plan of tixalion nearer to that under 
the English law laying greater einpliasis than before on residence, 
the new wording of the section makes a closer approach to that of tw 
English law by using the words accrue fo o person" m British 
without British India instead of merely referring to accruing »n or ouwO 
Bntish India though simultaneously the words "to a person' ^2 
omitted in section 42 where they appeared formerly Again Explanation 
proceeds on the footing that the mam basts of accrual in p place i« its 
ability there On the other hind the words used m the section ^ 
different m several rcvpects from those used m the English Law 
example taking a typical ca*e (say) of a nonresident, the English ^ 
taxes him on ‘ profits accruing to him from any property ' 

ever m the United Kingdom or from any trade profession, employmen 
vocation exercised within the United Kingdom.' 

Accruing to a person in British India is not the same as 
to him from a trade etc in British India therefore United Kmgdonii^ ®^ 
cumot be followed m thar witirefy Further, section 42 is so 
catch profits from trade anth British India—not only trade in Bntidi in 
though by executive instructions the scope of that section has been res 
ed At the same time, many of the tests suggested by the mlmgs i 
United Kingdom eg, as to place where trade is exercised 
plied eg, \o the phee of accruil under the Indian —the te*ts 

where contracts are made or services rendered 

Obviously there can be receipt of income at a single point of 
place but accrual can be in stages also moune can be m kind, vis , m 
worth’, assuming of course a maticet, actual or possible, to enable ^ 
be converted into cash. At each sta^ if the income is taxable its 
- at that stage has somehow to be ascertained 

It is safe to say that there is no one single, conclusive or 

constitutes accrual of income—^whether at a particular point ot 

place ^ ^ to a 

If It IS held that there is a material difference between iin 

person m a place’ and ‘accruing in a place the consequence is n 
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portant now as it was before 1939. the result will merely be that the 
ease will fall under section 42 uiste»l of section 4 The question whether 
the source of income is in Bntish India or not will arise only under sec¬ 
tion 42 and not under section 4, where all that has to be seen is whether 
the income accrues or arise- or is received m Bntish India or is deemed 
so to accrue or anse or be received—^without regard to the location of the 
source the words in section 4 being from whatever source denved 

The word source’ has not been defined in the Act nor been interpret¬ 
ed judicially In a Rhodesian case however, the Privy Council held that 
"a source waa not a legal concept but aomethmg which a practical man 
would regard as a source of income’ Rhodesuj Metals Co (i» liquuJaiion) 

V Commissioner of Taxes, 1941 ITR (Sup) 45 

Decisions in India.—In India Ihe meaning of the words accrue and 
'anse' as th^ stood in the law before 1939, has been considered m many 
cases, eg, Commusioner of Income tax v Ramaiialhan Cheitt, 43 Mad 
75, 1 I T C 37—the point in issue being whether income from busme s 
abroad not remitted to British India “accnied ’ or "arose” in Bntish India 
because the business was subject to general supervision by the owner from 
British India it w-as held that the tneotne did not either accrue or anse 
in Bntish India, Commusioticr of Income-tax \ Arunachallam Cheiti, I 
ITC 75 (ree section 13), m which the point was u/ten mcomd ‘accrued’, 
and Rogers Pyait Shellac Co v Secretary of State, 52 Cal 1, A.I R. 1925 
Cat 34, 1 ITC 363, (cited under seebon 42) relating to profits accruing 
to a non resident from business connection in British India, in which 
M N Mookerjee, I, quoted with approval the meaning given m Colquhoun 

V Brooks, but there are passages in hi- judgment which show iJtat he 
inclined to the other view also In Commusioner of Income tax v North 
Anantapur Gold Mines, I ITC 133 44 Mad 718 however in which the 
company contended that no profits arose or accrued in India because the 
sales were made in England and the money received there, the Madras 
High Court, while refusing a mandamus to ask the Commissioner to state 
u case on the ground that the High Court had no junsdiction to do so, 
inadentally caressed the opinion that the profits had ansen or ‘accrued’ 
in India, having regard to the difference m the wording of the Indian and 
the Englsh Acts On the other band, it was held by the Lahore Higli 
Court m the case of Bhagat Itwandas and others, 4 IT C 40 that m the 
purchase of goods m British India for export no part of the profit accrues 
or anses m Bntish Indix Sec also In re </ie Aurangabad Mills, Ltd, 45 
Bom 1286, i IT C. 116 and Board of Rcicnuc v Ripon Press and Sugar 
Mills, 46 Mad 706. A IR. 1923 Mad 574, J ITC 102 m both o! nh/ck 
notwithstanding the location of the head office and the control in British 
India, It was held that the income accrued or arose outside Bntish India 
These decisions, however, do not dcadc as between the earned (or dc* 
nvetl) theory and the ‘rcceivalnlity’ theory In Rogers P^att Shellac 
Co V Secretary of State. A IR. 1925 Cal 34. 1 IT C 363, 52 Cal 1. 
ChatSerjee, /, thought it ’possible to conceive of cases where a property 
may be situate m Bntish India and the profits thereof may accrue or Tri»e 
•out of Bnti h India,” »-», favoured the recetvability theory 

The Rangoon High Court held m the case of Communoaer of 
Sax V Phra Phratsan Salarak, 6 Rtpg 598, A1 R. 1929 Rang- 1,3 1 1 U 
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237 that the remuneration paid in Siam to a Siamese official for service 
rendered m Burma is not income accnung or ansmg m British India 
If it IS the location of the source of income which has to considered 
the salary accrued or arose in Siam the Government of which paid the 
salary irrespective of where he worked and if the place where the en 
forceable right to demand the income arises also Bangkok Emplo)ineDt 
m British India is not a source see also Pickles v Foulsham 9 Tax Cases 
261 (1925) A C 458 (H L ) m which even though the whole of the tax 
payer’s work lay outside the United Kingdom it was held that the source 
of the income was not the employment but the money paid by the employer 
who paid it, and had to pay it m the United Kingdom It has also been 
held m the United Kingdom that while the source of income in respect of 
a trade or profession is that trade or profession itself the source of income 
from employment is the money paid under contract of emplo 3 nnent if this 
money is payable and paid abroad it is a possession out of the United 
Kingdom The fact that a part of the work ni respect of the emplojTnent 
has to be or is done m the United Kingdom will not m itself make me 
source of income one m that country Detmett v Marshall 16 ATC 377 
(CA) The provisions of the United Kingdom Statutes m tlus respect 
howe\er are somewhat different from those in India 

On the other hand it was held in In re Sounders, (the Lord Bishop of 
Lucknow) 54 All 223 AIR 1932 All 151 5ITC 454 that a gratm 
tous allowance payable in London from a private fund to the Bishop ot 
Lucknow in his official capacity accrued or arose m British India since the 
allowance depended on the Bishop s continuing m the See at Lucknow 

Similarly commission paid abroad to an employee of a tea ert'ite in 
Bnti«h India when on leave abroad in respect of a period served “7- jj 
m British India and for services rendered m British India has been hci 
to accrue or arise in British India 


Per Costello J — when one gets down to the fundam 

tal aspect of the matter we have to decide it really resolves itself entirei) 
into a question of fact and one which in my Mew should be looked at an 
decided in the light of commonsense and plain thinking and not too mu 
importance should be attached to or emphasis laid upon the niceties o 
verbal definition 1937 IT R at p 231 

Per Panckndge J— the question whether any particular 

income profits or gams accrue or arise m Br ti«h India is a question 
fact and it is not practicable to fonnulate any precise test 
not always enough that the income should be earned in British India m 
sense that the a«sessee was in British India for a part of the period or 
the period dunng which the income ivas earned For example .f 

not be right to hold that a portion of the salar> of an 

the Mercantile Marine accrued or arose m British India because for so 
portion of the period during which the salary was earned the 
serving m Indian waters In this case the asscssee is under a 
wholctimc agreement to serve his employers on the r Indian ^16 

I, rc Even ILK- (1937) 2 Cal 327 41 CWN 823 1937 ITK 
(Cal ) In Phra Phratsan Salarak s case 6 Rang o9S 3 IT C 
officer It should be noted could be called on to serve anj^'herc an 
remuneration bore no relation to the employees work in Bnti h mo* 
was presumably paid out of the General Revenues of Snm The«c 
distinguish it from Ejer/s case 
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In Commtssjoner of Income tax v Bombay Trust Corporation, 4 IT C. 
312, 57 49, 54 Bom 216 the Bonify High Court held that interest on 

deposits made by a non resident finance company 'Kith a resident accrued 
from business carried on by the non resident in British India or from other 
sources m British India (see section 6) even though the interest was payable 
outside British India, and the Pnvy Cbuncil agreed with this view 

In Ccmmtssioner of Income lax v Raja Bahadur Banstla! Moltlal, 54 
Bom 460, A.IR 1930 Bom. 381 4 ITC 332 the same High Court held 
that the interest on a debt contracted and repayable in British India accrues 
in British India even though the interest may m fact be payable outside 
British India The interest arises or springs from principal monei s invested 
m and repayable in British India and the amount of such interest is calcu 
lated as a percentage on the pnnapal moneys which constitute the source 
of the interest The same High Court held m the case of CojmmriiOMer 
of Income tax V Sarupchand Hukumchand 5 ITC. 108 A.IR 1931 
Bom 236 55 Bom 231 that the commission earned by a firm as. secre 
tanes treasurers and agents of a company registered outside British India 
and having mills outside it but having a shop withm it to sell the mill 
products accrued m Bntish India because of the sales through the shop 
even though the commission was payable and paid only outside Bntish 
India under an agreement executed outside British India The word 
' sotwce can be interpreted m several ways hke for instance the word 
'cause which may refer to the material cause the final cause the imme> 
diate cause and so on In (his case one had to look to the material sources, 
VIZ, the shop rather than the metapliortcal source viz, the agreement 
regulating the commission This deasion was approved by the Pnvy 
Council m B Mehtas ease 1938 TTR 521 

On the other hand m an otherwise similar case in which the sales were 
made free on rails outside Bntish India hundis be ng drawit on 
Bntish India for the sale procecd.> and collected from the purchasers by 
the agents through their office m Brtli h India it was held that the com 
mission arose from the sales which took place outside British India and 
not from the collection of the sale proceeds the income therefore accrued 
outside Bntish India In re Hiralat Kalyanmal 1913 ITR 129 (Bom ) 

According to the Pnvy Council to answer the que tion Do profits 
accrue or anse in Bntish India by asking another w What in the 
sense of section 6 is the source of the profits and is it situate m Bntish 
India’ ’ IS to divert attention from that (o which the statute points and to 
devote attention to what it discards Nothing could be easier than to say 
“from whatever source derived if situate m Bntish India had this been 
intended but it would have been by no means easy to apply The source 
of salanes of interest on securities of professional earnings is not readily 
described as situate anywhere though the place where emplc^ment is earned 
on or an investment made or a salary or fees camtd is a familiar notion 
There would have been no difficulty lu the case of property and with die 
aid of certain rules litUe d fficolly, it may be in the case of busmens But 
the Lepslalure has chosen a different test and applied it to all kinds of 
profits accruing or ansmg in Bnti h India’ and it may even have cho«cn,^ 
It as fairer because it could be applied distnbutively to the profits of a 
Single source. What conncctKJn cusls if any between the place of 
direction and the place at which profits anse is not touched by section 4 
(as it stood before 1939) 6 or 10 Hot only do they lay no ctress on the 
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place at which busine&s is earned on they do not e\en mention it It 
cannot therefore, be held that it is iIncU the test of chargeabihty by iirtue 
of a rule, nowhere mentioned in the Act, that profits accrue or an«e at the 
place where the business is earned on 

That profits m respect of transactions abroad may depend largely on 
the knowledge, skill and judgment of the assessee m Bntisii India and on 
the instructions issued by him will not in itself make the profits from such 
transactions accrue or arise m British India, and for this purpose it is 
immaterial whether the business consists of dealing m goods or in mere 
differences Even though i bu'iness maj be a single organisation it dOte 
not follow that all its profits should accrue or arise at the place of its 
control The United Kingdom Acts impose a tax on those who ' exercise 
a trade,” in that country and rulings of Courts m that country do iwj 
furnish any guidance Commisstoiier of Income tax, Bombay v Chunnwl 
B Mehta lUR 193S Bom 7^2 AIR 1938 P C 232, (1938) ITR 521 
(PC) (confirming (1935) ITR. 376] Where, hosvever, a firm ot 
brokers, etc iriding in Bombay entered into contracts in Bombay "lu* 
another finn of brokers trading there and the profits or losses vicfe payao e 
in Bombay to cither firm even though the transactions concerned were pu 
through by the second firm with brokers m New York (but without 
pnvity of contract between the first firm and'the New York * 

was held that the profits accrued m British India even though they 
not actually paid but allowed to remain in New York, Coinmusioncf 1 
Income tax Bombay v Gcnnndrain Seksorta (1938) ITR 584 

On the other hand in Major Gault’s cast 5 ITC 228 55 Bom 
the Bombay High Court held that a dividend paid by a company ^*'**'?L 
head office abroad to a shareholder not resident in British India was a 
payable by one non resident to another and did not therefore « 

arise in British India even though the company did business , , 1 ,, 

lax. The source from which the debtor paia his debt was irrelevant w 
source of the income from the creditor’s point of view being thff 
This ruling has been nullified by Explanation 3 inserted m 1939 
validity of that Explanation was questioned and affirmed by the loii 
Court in Governor General in Counctl v Raletgh Iniesimeiits 

ITR 265 

It has also been held that pension payable and paid outside India d<^ 
not accrue m India even if paid out of Indian funds and m respect ^ 
service rendered in India. Pension is different from pay, and is 
right to receive a certain sum of money annualK at a particular p . 
-Sir T Vijayaraghatacharya v Comimsstoner of Income few, Ru I 
(1936) ITR 317 

When tea was grown and manufactured outside British India httf 
m it, it was held by the Calcutta High Court that the whole income ac 
or arose m British India In re ifahanpura Tea Company, . 
ITR. 118 A different view was taken by the Madras Hi^ 
Commissioner of Income tax, Madras V Mathias,, (1937) , decide 

the Pnvy Council to whom the latter case went on appeal did not 
^vhere the income accrued or arose The case referred to coffee S 
m Mysore but dried and cured and sold m Bnush India and the 
the High Court was that agncultural income anses as soon ^ th® ^ce/- 
IS received m kind and not necessarily when sold and converted into 
1939 ITR 48 (PC) The Pnvy Council suggested that no 
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arose m tins ca^e in Mysore because the green coftce was grown for the 
purpose of sale, r e, m British India. The bu<mess operations could not 
be cut into two portions arfaitranlj but must be regarded as a whole. On 
the other hand, with re/crcnct. lo the question whether prohts accrued m 
British India the fact that the coffee was grown m M)sore could not be 
■disregarded, notNMth&tanding that it was M>5d m British India especially 
if It was sold without further processing of a manufacturing character 
The Pnv> Council however did not think it necessary to decide whether 
the income aro-.e wnthin or out«ide British India, and disposed of the case 
on other grounds including the receipt of the income in Bntisli India 

E\en if ‘accrue’ or 'arise m British India be construed to mean to be 
earned or derued from sourees. m British India the problem is one of 
difficulty when the profits arise from actnities partly in and partly outside 
Bntish India In this connection <ec the case of Ramanalltatt Chetlt cited 
below 43 Mad 75, I IT C 37 

It has been held that in certain CTrcuni'lances mere book keeping might 
result m the accrual of income in British India even tJiough not received or 
receivable there, A T K P L S P Subrahmamam Chittior's case, 2 
ITC 363, 50 Mad 763 (reaffirmed S V L L cast, 3 ITC 421) 
•aho KaiWolHcn Hanur Stngh v Cowmisstaners of Income lax UP, 1938 
ITR 675 (All) These ntlings rest largely on the interoretation of 
ection 13, though it is doubtful vvhether a rule of computation like section 13 
can extend the ambit of taxability under section 4 tor 42) 

The place where the sale is effected and the pnee realised is certainly 
the pnnt.ipal place, but is not necessanly the only place of the accrual of 
profits Cases decided under section 42 (1) (as it stood before 1939} 
cannot be extended by analogy Section 42 (1) created a special legal 
fiction in the circumstauces specified therein Not only is there oo proti* 
ion identifying the place of the accrual of income with the place where 
the goods are purchased but on the contrary section 42 (3) (as it stood 
then) indicated—either bv a legal fiction or otherwise—that it is the place 
of •>ale and not the place of purchase which is the place of accrual of the 
profits En^sh cases furnish no guidance because of the difference ui 
the scheme of the Acts Commisssoners of Taxatiott v. Ktrk, (1900) 
A.C 588 can be distinguished because in that case the businc'S was 
admittedly earned on in New South Wales, whereas the mere purchase of 
goods for sale abroad does not amount to the exercise of a trade in the 
country of purchase, Sully \ Attontcy-General, 2 Tax Cases }49 If the 
assessee did not himself purchase the goods in Bntish India but asked his 
agent abroad to order the goods from British India, no part of the profits 
could be assigned to any process performed in Bntish India The same 
result would follow if the per^n exported his own goods, eg, raw produce 
of his land for sale abroad, te, without purdiasmg them m British India. 
Also, if the mere purchase of goods m Bntish India makes it the place of 
accrual of a part of the profits, the «arae result could be attnbuted to the 
passage of goods through Bntish India m transit It was held, therefore 
rthat in the case of a residewt who purchase^ goods m Bnti-h India and 
exports them for sale abroad no part of the profits accnies or -irises m 
Bnbish India BJiagat frfandas and others > CommtJisicner of Income-tax, 
Punjab,41TC,40 
I—S3 
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While mere bujing iii llntish India cannot rtsuli m profits accruing, 
m British India it is possible that a buying ofiicc or orginisation or 
m British India might be a source’ of mcome in Briusb India nitft 
reference to section 42 am! a part of the income be deemed to accrue in 
Bnlish India, an apportionment being made under section 42 

Where, ho\\c\cr an a scssec bought sheep and goats in British Iiuh^ 


and sold Uicm in Cejlon and the Coinmissioiicr* ought to assess tax on (H 
the notional profit an«ing out of (he ••opcnisioti of the a'sosce m 
India and (2) an element of profit m fob prices, such profit not basing 
been included in the Colombo books, the High Court held tliat in a ‘UW 
ease of purchase in India and abroad the profit can onij arise at ibe 
of sale, and that the profit can onl) be llie difference between the cos 
purcliase and Uie sale proccctls Sndu/ubMoiii Naiiar \ 

Ittcoine tax, ifadras 1940 I T R 619 


The arrangcnKiit m British India of sales and the receipt of money 
m British India conslitutc trading in British India esen though accepwn^ 
of the contract may be outside British India TeJtrt Case, 
of Incoiite tax \ Tehrt (J/ianto/ Slate A1 R 193-1 PC. 34, 66 MbJ 
127, 1934 ITR I 60 IA I 

The Pondicherr) Railway Co constructed a railwaj line m 
terntory under an agreement with the Frencli Government The Soutb 
Indian Railway Company worked the Pondicherry Railway as though « 
were nn integral part of its own undertaking The gross receipts of tJi« 
whole system including die lines m Fruicli territory were paid into a Govern 
ment Treasury within British India The working expenses were 
between the two systems in the same proportion as the gross earmngs w 
latter being shared on a certain arbitrary miJcage basis The net 
were paid in rupees to the Pondidicrry Company every Ivalf-year 
to the sanction of the Secretary of State for India, and the Agent of 
Pondidicriy Company in India who was the same person as the Ageut 
the South Indian flailway Co, and had offices in the lame 
remitted the money to London by Bank drafts In view of the fact tw 
the profits tliough earned in French terntory, were receivable m 
actually paid in British India to the Pondicherry Company it ^ 
(Caults Trotter, CJ dissenting) that the profits were h^b*® ^ 
British Indian fneome tax and taxable through their Agent 
British India 3 IT C 485 The company appealed and 
Privy Council rejected the contention that the Agent v\as a “ 
animated ‘Post office’ and that the profits were really 
London In the first place the agreement required the South in ^ 
Railway Company to pay the Pondicherry Company “m India m ™P. 
and m the second place if the Agent of the Pondidherry 
receive the profits in India on belulf of the Pondicherry Company 
not make over the sums due to the French Colonial Government , 
ing the South Bihar Rat! vay case 12 Tax Cases 657, the Privy Counci 
held that the profits of the Pondicherry Company arose from 
left open the question where the busmess was carried ou 
Company Ltd v Commissioner of Income tax, AIR. 1931 (P ' 

5 ITC 363, 58 I A. 239 , 54 Mad. 691 


The question whether the 'guaranteed’ interest payable Bntish 

India to a Railway Company if it does not make enough profits ’ ^tee 
India, arises m Bntish India has not been decided but if th® " 
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IS met out of the profile, such guaranteed interest is part of the profits 
and therefore anses m Bntish India M S M Raih.'ay \ CommusMner 
of Income tax, Madras, IT R. 280 

An assessee was the proprietor of a money lending business carried on 
on his behalf m \anous places in Tndo-Chma The business was earned 
on by agents appointed for fixed penods, who used their own discretion 
m lending money to customers The only part taken by the propnetor 
was to acquaint himself with the general trend ot the business and occasion 
ally to issue genera! instructions The profits were not brought into India. 
Held that the profits were not liable as they did not accrue or arise in 
India 


Per A Raiiim, Offg C J — ‘The taxis leviable with reierence to the 
place where the income accrues or anses or is received and not with 
reference to the residence of the person who is entitled to the income 
This seems to be the entire scheme of the Act Whatever meaning be 
attached to the words 'accrue' or *anse’, or such as ‘grows’ or 'becomes 
due or payable’, it is impossible to hold that the income irt this case 
could be said to have accrued or ansen m British India If loans are 
made and the borrowers reside outside British India and if accounts 
are adjusted the moneys lent are realised noth profit or are capable 
of being realised and the profits are periodically ascertained and dealt 
with outside British India it is impossible to hold that the uicome of 
such business accrued or arose in British India A number 

of English decisions were discussed before us but it is unnecessary 
to de^ With them m any detail, because the English Statute under 
consideration in those case* differs in many material respects from 
the Indian Act In the English Statute the pbee of residence of a 
person is a tests of assessment but ts not so as pointed out above m 
Act VII of 1918,” Commusioner of Income tor, Madras v 
Ramanaihan Chethar, 43 Mad 75 S3 I C 976 1 IT C 37 

If the degree of control from headquarters had been greater, perhaps 
the Court might have been prepared to hold that the profits accrued or 
arose in Bntish India irrespective of the "residence” of the aSsessce. See 
Ogdzne v Kttion 5 Tax Cases 338 and Egyptian Hotels v Mitchell, 6 Tax 
Cases 542 (1915) AC 1022 

A company with bead office and control in British India had a press 
m an Indian State. The pres* levied a charge on persons bnngmg material 
to be pressed, aod this was received wholly at the factory The onlv 
receipt of money in Bntish India was the remittance to the head office for 
expenditure. TTie dividends of the company were payable only at the 
factory Held, that the income of the company did not an^c, accrue nor 
was receiv^ in Bntish India, nor could be deemed to accrue, anse or be 
received in Bntish India withm the meamng of section 3 (I) of the 
Income-tax Act, 1918 Icorrespondiiig to section 4 (2) of the present Act 
as it stood before 1939] 

Per c J —-'Even the small airounts received at the head office arc 
not taxable.” (,ObiUr ) 

Per Couttr-TroJJer, / —^“Tbc same sum of mwiey cannot be received 
qua income twice over, once outside Bntish India and once inside it." 
Board of Rezerue \ Rtfon Press and Sugar MiUs 1 IT C 202 , 46 
Mad. 706. A.IR 1923 Mad. 574. 
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The profits of a company a.hich are derived from 
„„ bIjoJ Bntish India eVo. be ^.d to “ X i t' 

inercl on account of •h'L''';! 
hr^M Mills 1 ITC 119 45 Dom 1286. 

If the local office of a foreil^ concent , “gnS W'* 

offers but orders for eacculion ''."{"'j office If iitorcoier, 

b’ret .'"ca^rVon ' 

Commtfsioucr of Income tax /? <S' O , 1942 I 1 K 

The pre^l939 rulings liken as a whole went *"0^® ^ former 
of origin Ihin h\ thit of recuvibiht) anti even ^amng 

criterion conccnlratul on the tsscntial links m the chat P of 

operations and attached hllk importance to the place o change 

the decisions however hive become ob oltlc m vitiv of 
nnde m 19^9 in section 4 and of the insertion of 7^,,. .f non 

but the place of iccruil vs still i matter of importance in t ordj«nh 
residents and to some extent Mso of residents who arc v 
resident Hut even so section 42 is so wide that enses not s 
section 4 cm be viught under section 12 

Interest on Sterling Government Securities—The ton 
view wi that such inuresi being in)able ,8 not of 

accrue thcrun and wis therefore not taxable The quest practical!' 
much importance now because not only Imc such .,n,etidment of 
disappeared but in respect of non Government jnd a and 

section 12 dc»vining such interest to be “'eoine > " deduction of 

also the prohibition in sections 8 9 10 iml 12 . j post on 

interest pa>abk outside llritish India have 'f.ffo tax 

and all such interest is directly or indirectly made liable to the 

It IS a different matter however what is or is ^ « m the 

Act and the decisions in the appeals before the Priv> t-O of 

Wallace and Imeslmcnts Cases as to the extra 

the Indian Legislature may have some repercussions oil the po ^ 

Accrue—Arise—Difference between—Under the j^^erco e 

stands s nee 1918 it is immitcnal whether or not there is any jjj 

between the words accrue and anse but attempts have be 


distinguish them . (q be 

The word accrues seems to be the more appropnate ^ an 

used in connection with a periodically recurring right to r 
income which is usually defmed in amount while arises e busies* 
used more appropriately and frequently in connection and 

m which rights arise to receive income of a more fluctuating of 
at more uncertain intervals per Sadaxiva I'icr J ..peakinp 

Revenue v Arunacluilam 14 Mad 65 1 IT C 7 j Stnc jj,g 

accrues should not be taken as synonjmous with arise ^ 
distinct sense of growing up by way of addition or .gmes nt® 

accession or advantage while the word arises ^ , {he 

existence or notice or presents itself The former or accuinn 

of a growth or accumulation and the latter of the growth ^ lo 
lation with a tangible shape so as to be receivable It Ad 

say that this distinction has been throughout ma or ide** 

and perhaps the two words seem to denote the same i 
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vciy similar and the difference only lies in this that one is more 
appropnate than the other when applied to particular cases per 
M N Mukerjee, J m Rogers P^att Shellac Co \ Secretary of State, 
1 IT C 363 

United Kingdom Law—The relevant parts of Schedule D are as 
below The other Schedules (for which see note» under section 6) except 
mg to some extent Schedule F (which relates to public offices and annui¬ 
ties etc payable by the Crown or out of the public reienues) refer to 
sources of income in the United Kingdom 

1 Tax shall be chained in respect of— 

(a) The annual profits or gains arising or accruing 

(t) to anj person residing in the United Kingdom from anj kind of 
property whatever whether situate in the United Kingdom or elsewhere, 
and f 

(«) to an> person residing in the United Kingdom from any trade 
profession employment or \ocalion whether the same be respectively 
earned on m the United Kingdom or elsewhere and 

(tu) to anj person whether a British subject or not although not 
resident m the United Kingdom from any property wrhatever 

in the United Kingdom or from any trade profession employment or 
vocation exercised withm the United Kingdom and 

(b) • 

2 Tax under this «chedu]e shall be charged under the following 

cases respixtively that is to say— 

Case /—Tax m re pect of any trade not contained in anj other 
schedule 

Case //—Tax ui respect of any profession emplojineiit or \oca- 
tioii not contained in any other s<^edule 


Case IV —^Tax in respect of income arising from securities out of 
the United Kingdom except such income as is charged under Schedule 
C, 

Case F—Tax in respect of income arising from possess ons out of 
the United Kingdom 

RULES 

Case /—^The tax shall extend to every trade earned on m the 
Lnited Kingdom or elsewhere^ 

Care //—^The tax «haH extend to every employment by retainer m 
any character whatever md to all profits and earnings of 

whatever value an«ing from employments 

jk * * • • 

CoJtir IV —The lax shall be computed on the full 

amount ansmg in the jear of assessment whether tlie 

income has been oc will be received in the Lnited Kingdom or not 

2. The foregoing rule shall not apply— 

(a) to any person who satisfies the Commissioners of Inland Reve 
nue that be is not domiciled m the Lmiled Kingdom or that being a 
British subject he i» not ordinarily re«ident in the United Kingdom 



422 THF nCOME TAX ACT [S 4 

Case V —1 The tax in respect of income from slocks shares ot 
rents \vh<.thcr the income has been or will be received m (he UmUd 
Kingdom etc 

2 The tax in respect of income from po scs&ions otlier than stocks 
shares or rents '.Inll be computed on the full amount of the actual «ums 
annuall) received in the United Kiiij^dom from remittances pajable in 
the United Kingdom or from property imiKirtcd or from moncj pr 
value «o received on credit or on account in respect of such rem 
propert) monev or value brought or to be brought into the Un iw 
King lorn etc 

The English law as will be seen gives ri«t to various problems Iir 
of all IS a person whether an individual or a corporate body i rcri (' 

If so a minor question winch however is a major question under the n 
section in the Indian Vet is he onhnanly resident? Next how are w 
distinguish betweai tlic following dieses of trade trade 
m the United Kingdom tnde earned on partly m the United King 
and partly outside and Inde cimcd on wholly outside m circiimst^ 
making it i fore gn (xissess on ^ Then m what circumstances can 
be sa d to be carried on or exercised in the United Kingdom 
are sccuriucs is distinguished from slurcs etc and so forth 

There is no definition either of residence or of 'ordinary residence m 
the United Kingdom Income tax Acts ind the difficulty has general!) w® 
in respect of incorporated persons that i< companies ind the 
held [the Dc Beers Group of cases 5 Tax Cases 198 (1906) AC 4wj 
that a compinv reudes where its head and scat and directing power resfl 
and tliat it can so reside in more phees than one Ordinary resdw' 
has been considered to be a question of fict 

As regards trade earned on partly in and partly out of the United 
Kingdom it is a matter of importance whether the business can be scp* 
rated into two so that the income from the trade outside can be taxed owj 
on the part brought into the United Kingdom There is a large 
of cases dealing witli this problem—r/ic Z.o«rfo»i Dank of Mexico 3 
C^es 143 (1891) 2 QB 378 and other cases of the same ‘"(i,. 
This particular problem has been and still is of little importance under 
Indian Law except m respect of Excess Profits Tax and to a lesser ext^ 
and md redly m the application of «ection 14 (2) (c) m respect of mco® 
accruing in Indian States 

When a trade is exercised in the United Kingdom the 
been of importance in catching foreigners trad ng in the United King 
Th s IS a difficult question with a large number of rul ngs deal ng « 
SuUey V Aitomey Gciicrflf 2 Tax Cases 149 and other cases m that g r 
infra 

None of these cases has any direct bearing on the Indian Law but o® 
of them help m throwing a little though remote and indirect light on 
tain aspects of some of the problems that arise under the Indian Law 

Colonial cases—Under (he New South Wales Income 
under which income (1) arising or accruing to any person 
residing from any profess on trade etc earned on m New South vv 
or (3) derived from lands of the Crown held under 

(4) arising or accruing to any person wherever residing 
of property or from any otler source whatever m r tttoii 

Wales was taxable it was held m the case of a m n ng company 
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and refined the ore in South Wales but mjW the product in England, 
that the profits accrued from business m the New South Wales. 

‘The word trade' no doubt pnnanlj means traffic bv way of sale 
or exchange or commercial deabng but may have a larger meaning so 
as to include manufacture* But if jou confine trade to its literal 
meaning one maj ask wh\ is not thi» income derived { mediately or 
immediately’) from lands of the Crown held on lease under section 15 
sub section (3) or from some other source in New South Wales under 
sub section (4) Their Lordships attach no special meaning to the 
word demed .which Ihej treat as s>non)ctu»is wnlhari mg or accruing 
It appears to their Lordships that there are four processes in the earn 
ing or productiMi of this income—(1) the extraction of the ore from 
the soil (2) the coniersion of the crude ore into a merchantable pro¬ 
duct, which IS a inanufaclunng process (3) the sale of the merchant 
able product (4) the receipt of the monqs arising from the sale All 
these processes are neces-aiy stages which terminate m monc) and 
the income is the money resulting less the expenses attendant on all 
the stage* The first process seems to their lordships clearly wilhm 
sub-section (3), and the second or manufacturing process, if not with 
m the meaning of trade m sub-section (1)^15 certamly included in 
the words 'any other source whatever m sub *ection (4) 

So far as it relates to these two processes therefore their Lord 
ships think that the income wa» earned and an mg and accruing m 
New South Wales 

The fatlact of the judgment oi the Supreme Court in this and in 
TindcFs Case, 18 N S W L R 378 is in leasing out of sight the initial 
stages and fastening their attention exclu*nel) on the final stage in the 
production of the income The learned Judges refer to some English 
decisions on the Income tax Acts of this country (Lnited Ringdom), 
which in language and to some extent m aim dilTer from the Acts 
now before their Lord*Kips The language used vn the English judg¬ 
ments must of course be understood with reference to the ca«es then 
under consideration Coinmtsstoners of Taxation > Kirk (1900) A 
C 588 

A company carried on busmens lu London as commission vgents for 
proviMODs It had a sabned empli^ee m New Zealand who had no other 
business Every year another <ervanl of the compam also went to New 
Zealand to arrange for the business The business was as below The 
produce was consigned to tlie London company directly by the consignor*, 
who were local daines Ag3»n*t these consignments the dames were 
granted adi-uices through credits in New Zealand banks, opened by the 
London company 'Ilie London company however, acted only as commis 
Sion agents, the unsold «urplus being returned to the daines m New Zealand 
anti the *ale proceeds le»s commission and expenses being made over to 
them Hild, that the profits of the onnpany were actually made in London 
and that the earlier transactions in New Zealand were insufficient lo ma^e 
the profits taxable as profits dented from busine-s earned on in New Zca 
land. The relevant expression m the New Zealand \ct was 'denied from 
business earned on m New Zeabnd 

‘One rule is casi!) deducbic from the decided ca es- The trade or 
business m question m such cases onhnanly consis's in making 
cla ees of contracts and m carrying those contracts mio operation inUi 
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a \ie\v to profit, and the rule seems to be that where such contract, 
forming as they do the essence of the busmess or trade, are babituauy 
made, there a trade or busmess is earned on within the meanmg of the 
Income tax Acts, «o as to render the profits liable to income-tax. 

But the decisions do not seem to furnish authority for going further 
back, for the purpose of taxation, than the business from which profib 
are directly derived, and the contracts which form the essence 
business,” Lowell and Chrutuias v Contmtsttoncr of Taxes, (1908) 
AC 52, a New Zealand case, following, SuJIey v. Attorney Gene 
ral (1865) 2 Tax Cases 149, 5 H and N 711 and Grainger \ GougK 
3 Tax Cases 426, (1896) AC 325 (HL) and distinguishing, tncli- 
sen V Last, 4 Tax Cases 422, 8 Q B D 414 

A company with its head office in London owned submarine cables and 
did business—international telegraph)—m New Zealand, Au«tralia an 
elsewhere In New Zealand the telegraph lines belong to the Goiem 
ment who alone can use the lines The Go\eminent received messages 
from the public together with the entire charge (5 j 2d a word) and sen 
the message on to the nearest station of the company, after deducting a 
penny a word, being the Governments share of the message fee. It « » 
claimed by the New Zealand Government that the profits m respect ot 
telegrams were taxable even though the profits did not relate to the « 
pany’s cables in New Zealand (the profits in question related to the “ 
from Port Darwm in Australia to Madras) nor were received by the ^ 
pany m New Zealand Held, that the profits from the telegrams t 
Port Darwin to Madras were not taxable as there was no 
gallon on the part of the New Zealand Government to receive 
on behalf of the company and send them to their ultimate 
profits therefore were not received by the company m New \n 

by themselves or by agents nor were the cables from which the p™ 

S uestion were derived within New Zealand There was no di ijnij 
\c liability of the profits from the company’s lines between New “ 
and the adjacent colonies, Commusioncrs of Taxes v Eastern Ext 
etc. Telegraph Company, (1906) AC 526 ^ 

An association was formed under arrangements between the 
and Australasian Governments to realise the value of surplus wool 
during the Great War The trading operations of the association 
entirely outside Victona (the State which «ought to levy tax) ^ ■pgjfs 
profits were held not to accrue or an«e in Victoria, Commtsswneroj ^^.^ 
V British Australasian Wool Rcahsatton Association, 9 AT C 44y I 

Cases in the United Kingdom—An American finn qj tlie 

principal business iii New York bad a branch in England where one 
partners purcha«cd finished goods for exportation to Amenca wn' 
goods were sold Held, that tlic finn did not excrci-e a trade m me 
Kingdom 

“Wherever a inercliant is established in the course of hi® o^^ 
his dealings mu t extend over vanous places, he buys m b« 

sells in another But he has one pnncipal place m 
said to trade, viz, where his profits come home to him ^ ,i,.c were 
he exercises his trade It would be very inconvenient i» 
otherwise. I f a man were liable to income tax m every ’ pf 

lus agents are established, it would lead to 
Cock^rn, Cl—Sullcy v Attorney General, 2 Tax Cases 
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A Danish Coiiipan) had manne cables communicating: with the Go¬ 
vernment telegraph lines m the United Kingdom The company had work 
rooms in the United Kingdom Telegraph messages from the United 
Kingdom were sent over the Government hnes and thence through the com¬ 
pany s cables to other countries The United Kingdom Po«t Office under 
an agreement collected the message fees and paid the company the 
fees after retaining what was due to the Post Office The compan) made 
no profits from the land lines in the United Kingdom Held tliat the 
company exercised a trade m the United Kingdom 

Whatever the word exercised may mean jt certaml) includes car 
rying on and therefore carrying on trade is within that word 
I think a earner who simply regularly undertakes the carnage of 
goods abroad for money paid in this country as part of his ordinarv 
business would be carrying on trade in this country although the whole 
of the carnage was done abroad —Per Jessel, MR 

think It would in the first place be nearly impossible and m the 
second place wholly unwise to attempt to give an exhau tive definition 
of what IS a trade exercised m this country The only thing that \ e 
have to decide is whether upon the facts of this case this company 
carry on a profit earning trade m this country I should say that 
whenever profitable contracts are habitually made in England by or 
for foreigners with persons m Fngland because they are in England 
to do something for or supply someth iig to tho«e person* such per 
sons are exercising a profitable trade in England even though every 
thing to be done by them in Order to fulfil the contracts (s done abroad ' 
—Per Brett LI (quoted with approval by Lord Herschell in Grom 
ger v Cough i Tax Cases 462) 

Whenever a foreigner either by himself or through a 
representative m this country habitually, does and contracts to do a 
thing capable of producing profit and for the purpose of producing 
profit he carries on a trade or business Per Colton I^J (quoted 
with approval by Lord Watson m Grainger v Cough 3 Tax Cases 
462) £nc/iJc« v Last (1881) 4 Tax Cases 422 8 QBD 414 
A firm of wine merchants re«idcd and earned on business m France 
The senior partner visited England every year for about 4 months when he 
saw customers and took orders from English merchant* A London finn 
acted as agents for the French firm A room was provided m the office of 
the London finn for the use of the French firm s senior partner for which 
the latter paid rent The FrencJi firm s name was paint^ on the premises 
and the firm had its own cleA The wine ordered and sold was shipped 
from France and the bill* of lading and mvoices were sent therefrom *orae 
times to the XngtisK agents and sometimes direct to the purchasers The 
English agents collected the monies and did such business as was not done 
by the senior partner during his annual visit The English firm received 
a commission and not salary The commission not only covered the expen 
ses of the agents but a guarantee for debts Held that the French firm ex 
ercised a trade in the United Kingdom Tuchler\ Apthorpe 2 Tax Cases 89 
A company incorporated in Norway had its registered office there m 
which the share list and books were kept and the shareholders meeting* 
held There were two Managers both in Norway The company owned 
a ship the chartenng of which was arranged by a Gla gow firm who 
received all voyage receipts and made all disbursement*, retaining all 
I—S4 
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An English firm acted as agents to a New YoA company. The agents 
submitted all orders to the pniicipal. who rejected 

the agents accepted the orders onlj after obtaining the principal s luin™ 
Goods were shipped fnb Boston and consigned to the “Sfds ^ 
nho distributed*^ the goods to llte eoetomers Most of *= “X 

was collected by the agents and subsequently remitted <0 
In some cases, customers loniarded their acceptances d.re« to the pn^ 
pals Held, that the contracts for, as well as the deliver) ot tne goous 
were made iii the United Kingdom . , . . v.,_ Vnrk 

Per Wills, J— E\en if the contract had been made m Isew 
an executory contract for sale, a man cannot get his moncj 
make nothing out of it unless he delivers the goods in this c > > 
when he docs deliver the goods in tins countr), he exercises 
and carries on a business” Thomas Turner v Rickman, 

Cases 25 , 

A Gla«go\v finn were sole agents in the United Kingdom for a 
company with phosphate mines in Algeria Contracts were ’jv. 

bj the agents on their own authority subject to minimum pnees Mcd 
principals There was no stock in the United Kingdom The ag^ 
appointed sub-agents all over the United Kingdom but subject , 

pany’s approval Deliver) of goods vvas outside the United King 
The contract required pnee to be paid by cash in London' but m Pp 
crossed cheques were received, sometimes m favour of the 
sometimes in that of the coiupan) No cheques were cashed bj the ag > 
and all were sent to France The company had no banking .. 

the United Kingdom The ageiito were remunerated by a conun ^ 
Held, (1) (Lord Dundas dissenting) that the company did not exer^ 
trade in the United Kingdom and (2) that the agents were not m 
of an> profits ’ of the principal, Crookston Bros v Furfaa^ 5 t - 9 
602 But this decision has been overruled m Wilcoek v ri«io ^ ' 

Tax Cases Ul 131 (1925) 1 K B 30 t. w be 

“ The decision m Crooksion’s Case, may the 

supported for the second reason given by the Court, butt® 

profits there in que lion had not been received by the 
the question first discussed namely, as to the place where . 
was earned on, I think that the reasoning of Lord Uundas JS o 
ferred to that of the other members of the Court 43 I 

Chancellor Cave m hfaclame & Co v Eecott, 10 Tax ® 
(1926) AC 421 .ntvoftb' 

"It humbly appears to me that the judgment of the ^^^^rase) 
learned Lords of the second division (in Crookslons . jji 
erroneous I think that the weight of authonty upon the i 
England was much too lightly treated "—Per Lord Shaio, 

A Belgian firm had agents m the United Kingdom for the ® 
jam After obtaining the approval of the principals the 

agents entered into contracts in the United Kingdom on behalt j,^ 3 ser* 

The goods were sent to the agents who distributed them to the ^grc 
and received paj-ment and gave final receipts Monthly 
sent to Belgium and also quarterlj acaiunts for expenses ana j^lf 

The agents received commission on business done but were ua Uwteo 

the bad debts Held, that the Be^um firm exercised a trade ‘ _, 2 ) ScsS* 
Kingdom, Maepherson & Co v Moore. 6 Tax Cases 107. (»-'* 

Cas 131S 
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The Indu'tnaJ Bank of Japan uhich had no office in the United 
Kingdom Boated loans in the United Kingdom, subscnptions to which were 
received by three Banks in England The Yokohama Specie Bank 
collected thc«e amounts (less commission, etc.) and remitted them to Japan 
or made them over to the Japanese Government - account m London. The 
loans were Boated with the ctmsent of the Japanese Government whose 
consent was neccssaiy to the Induslnat Bank undertaking busines- outside 
Japan The Yokohama Bank from time to time acted a- agents m the 
United Kingdom for the Industrial Bank but had no general agencj power 
It was held that the Industnal Bank did not carrj on a business in the 
United Kingdom, KoiofiOHia Speae Bank, Ltd \ (19U) 6 

Tax Cases 634. per Roudatt, J —“A man does not carry on business here 
because he employs a solicitor to act for him as his agent here But the 
)udgment was ovemiled by the Court of Appeal Ifoc/ainc v Eccott 10 
Tax Cases 481, on the ground that the Tokio Bank exercised, through an 
agent, the trade of floating loans in the United Kingdom 

The -ole selling agents m the United Kingdom of a Dutch company 
making incandescent mantles were to <cll the mantles at the best possible 
prices but to keep a dav book of ••ales open to the inspection of the com 
pam at all Ume« The company sold the goods to the agents at cost price 
plus 10 per cent The agents were to get 5 per cent commission for 
expenses and del credere, and the profits were to be divided Veither party 
bore the loss of the otlier The name of the company was not shown on 
the invoices but appeared on the brass plates of the agents’ premises though 
there wa^ no clear auihonty for it Htld, (1) that there was evidence on 
which the Commissioners could find that the Dutch company earned on a 
trade in the United Kingdom. (2) that the English firm were agents m re 
ceipt of profits of the Dutch company, ll'etss, Bthellcr & Brooks^ Ltd v 
Fanner. 8 Tax Ca-es 381 (C of A ). (1923) 1 K B 226 

'The r<z/i<7 decidendi in this case was that though the absence of privity 
of contract between the foreign pnncipal and the local purchaser, and the 
properlv in the goods having parsed to the local agent were important 
features, vet it did not prevent the foragn principal being considered to 
‘exercise a trade’ through the agent. A man raav act through an agent 
even though the acts of the agent do not bind the principal, and it is not 
unusual for agents to obtain special property in goods secured by advance^ 
made to principals 

A Danish firm earned on busines- at Copenhagen a» manufacturers 
of and dealers in madunerv There were two partners both of Danish 
nationality and both resident m Denmark The firm had an office in 
London in charge of an empknee who ascertained the rcqmrcments of the 
customer*, inspected the site® of the proposed installations and generally 
supenntended the installation of the machinery when sold Contracts 
viere arranged for and made directly from Denmark whence the goods 
w ere consigned fob Dunng the war the firm purchased parts of machinery 
m England and used them for repairs or for new installations, and d was 
conceded by them that the profit from the re-sale of the goods purchased 
in England was liable to tax Held, that (except as regards the goods 
bought and re sold m the United Kingdom) the evidence before the Com¬ 
missioners did not justify the conclusion that the firm exercised a trade 
m the LTnited Kingdom within the meanmg of the Income-tax Act 

Per U R Slcrndalc —doubt if it is po^slble, and m vnv case 

I do not think that it i> necessary, to lav down an exact definition of 

what constitutes such an exeicire of trade*’ 
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Per Mm LI — There are uidicalions ni the case cited 
Gomh (1896) AC 323 3 Tax Cases •162] and other cases tot 
,t ,s snfficiit to con .tier only where it is that the “ ' 

IS decisive I cau imagine cases where tlic contract of ® 
abroad and yet the manufacture of the Sphere under 

terms and complete execution of the contract take P'^ « , 

such circumstances that the trade «as m truth J f m which 

Ll the question is where do the operations “'i' U 

the profits 111 substance an e^ ^ 1 A C -117 

Smidih & Ca y CreeiiMOOd 8 Tax Ca«es 193 (W£^} * 

A firm of cotton merchants in Eg>pt appointed r 

Manchester for the sale of their cotton He was not ^ss but 

sole agent As a matter of fact the agent carried on no o*" pnn 

he was at liberty to do so I roin tunc to time he rt-ceived f 
Lipal firm authont> to sdl specified quantities of ^hich he 

the principals on each occasion He also obtained ^ ^yent the 

referred to the principals for acceptance or rejection In e» r 
contract was concluded by the agent in England No stww ^ 
the agent and the goods were sh pped directly by ‘Jl® ^^ers The 
AlcxaJidna and the invoices sent b\ them direct to ^*’*.P“ ^ j.o,tiniercal 
bills of lading were sent to the purchasers *hrout,h the ordin y 
and banking channels ic m exchange tor . Manchester was 

the principals and discounted m Alexandna The “81^^ ® resDon‘>blc ior 
in no way concerned with the pajment for the out of 

bad debts His remuneration consisted of a commission 
which he met his own expenses //rW that the assessed >n 

cismg a trade within the United Kingdom and were p ?, Agg^er agent 
respect of the profits of that trade in the name of ‘^c r Man c 
who was an authorised person carrying on their regular agency 

V Ptnio & Company 9 Tax Cases 111 (1925) 1 KB 3U „n,cated 
In a case m which (1) the local agent received offers and 
them to the foreign pnncipal for acceptance and tlie acceptance 
municated to the agent who passed it on to the local customer ana g,yecl 

and delivered Bought and Sold Notes and (2) the agwt al* 
consignment business and sold by auction for commission the ^8 ^ pJ the 
bad debts out of his pocket it was held that (1) the cominunica i 
agent to the customer constituted the acceptance of the contract w jjf 
therefore made m the United Kingdom and (2) that the agent was ^ ^ ^ 
agent in respect of the consignment business Ro vson v Stepn^ 

141 14 Tax Cases 543 

It does not follow that if you find a contract the 

there is necessanly no trade exercised in England You may hav 
subject matter of the contract work to be earned out m Englau 
foreign manufacturer and the foreipi manufacturer may ques 

the work m England and receive payment m England « y^er^ 

tions therefore zm where the work is done or goods delivered ^ in 
payment is made arc also of importance See per 
Belfour v Mace 13 Tax Cases 539 7 A.T C 6 133 KT 3o3 
A'^sessees were agents in England acting for Danish steimers 
for shipment were brought in by consgnors direct to the quay 
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agents put them on board The agents arranged for the berthing of the 
steamers loading and unloaditig thro clearing through Cusloms bunkering 
coal, and collecting freights The agents were respon ible to the Danish 
shipowners for freight The agents clerk signed bills of lading ‘for the 
JIaster The agents were remunerated b> commission Held, that the 
Danish owners exercised a trade m the United Kingdom through the agents, 
Neilson, Anderson & Co \ Colhns and Tam v Scanlan 13 Tax Cases 13, 
(1928) AC 34 

An English manufacturer was appointed as agent bi a French patent 
owner to manufacture and sell machinery m certain parts of the Bntish 
Empire on condition that while the selling pnce wa* to be fixed by the 
English agent, his manufacturing costs together with his overheads and 
profits were not to exceed a certain fraction of the sale proceed* The 
question arose whether the payments made by the English agent to tlie 
French patent-owner were taxable and it was held (by Roulatt. J ) that the 
source of income of the French patent-owner was the agency in the Unit^ 
Kingdom The fact that the contract of agency had been made outside the 
United Kingdom was not considered matenaJ, Infcrnattonal Combustion Co 
Ltd V Commissioners of Inland Revenue 16 Tax Cases 532 

Contracts between non-residents —Per the Master of Rolls " 

profits on contracts made here (in the United Kingdom) for 
the shipment of goods from this country, whether the vendor has sold fob 
or c\f ,hy residents here or by non residents—if the proceeds arc received 
here by the agent—are taxable Profits on contracts made here for the ship* 
ment of good* from Rotterdam to residents m the United Kingdom are liable 
Profits on contracts for shipment of goods from Rotterdam to this country 
made between non residents are not withm the charge unless the profits 
thereof are received in this countiy, Muller, Ltd v Lethcm, 13 Tax Ca^es 
126 (1928) AC 34 

See notes under section 42 as to the difference between the Indian and 
the United Kingdom law m this respect 

‘Exercise a trade’ and ‘carry on business'—Difference between — 
“The words ‘exerase a trade withm the United Kingdom’ have no technical 
meaning and have been said by more than one learned Judge to be synoni - 
mous with ‘carry’ on business ’ ”—^Per Lord Salvesen in Croofejton Broj v 
Furtado, 5 Tax Cases 602, (1911) Sess Cas 217 

On the other hand, “The question is whether the profits brought into 
charge are 'profits arising or acciuing’ to the respondents 'from any trade 
. . exercised withm the United Kingdom’ withm the meaning of 

Schedule D of the Income tax Act, 1853 The question is not whether the 
respondents carry on business in this country It is whether they exerase a 
trade m this ccpuntry *o that profits accrue to tliem from the trade so exer¬ 
cised ’—Per Atkin, LJ. m Smidth & Co v Greenwood, 8 Tax Cases 19^ 
(1922) I AC 417 

If It IS meant by this that without actually carrying on business in the 
country it is possible for the non-resident to exercise a trade in the country 
*o that profits accrue to him from the trade so excrased. the difference i« 
similar to that between “business' used m section 10 of the Indian Act and 
“business connection” in section 12 of the same Act, if, on the other hand 
it IS meant that even though a person miv carry on business (which is a wider 
tenii than ‘trade’) m the country, it might be that he is not excrcisinga trade 
from which profit* accrue to him: <ectKm 42 of the Indian Act which rcicrs 



THE INCOME TAX ACT 


[S 4 


to business connection' brings withm the ambit of taxation a wider area of 
income than the United Kingdom Acts 

Press articles by non-residents—Tlit mere publication in the pres? 
in the United Kingdom of articJes written abroad b> a non resident—though 
written for the British Press and necessitating the visit of the non resident 
to the United Kingdom to collect materials for the articles—has been held 
not to attract British income lax, Farrattd v Satterthojaite, 8 A T C 85 H 
Tax Cases 469 

Business abroad—Whether separable from business within the 
country—As already pointed out it la a imtter of importance 
the English law whether the business of a resident which is earned on 
outside Is sepirible from that earned on m England In the case of 
bank which had its headquarters »« London md branches in Mexico ^ 
Lima, and the London office did not recene current banking accounts 
merely did the London buMness of the branches it was held that uie ban 
docs not cariy on two busmes«tv Thc> base only one 

which they carry on in England It i true that part of the profits ^ 
business carried on m Lngland is earned by means of transactions ^hroa 
but that is not carrying on ihe busmens abroad, it is carrying on 
business in England by means of some trmsactions of it which are caff 
on abroad per M R Esher m London Dank of Mexico v 
Tax Cases 143 In Dc Deers v Ho tc •> Tax Cases 198 it was hew 
the business of the •-ompany was one bu incs< mmely first to . 
diamonds in Africa and (hen to secure the sale of them on the ^ , 

market —Per Maihin I J (affirmed by the Hou e of Lords) „ 

qii/ioiot V JBrooij 2 Tix Ca«cs 490 it wae held that the residence m S 

lind of a sleeping partner of i hrm whose activities were "h®hy m , 
tralia did not result m the firm carrying on a pari of the trade Sn the 
Kingdom merely because the deeping partner resided m riiglanu n 
-cr Hotel v Andraus 3 Tax Ca es ivG it was held that "in 
pnnv which owned a hotel m the United States and had it run by a 
ger under the orders of the directors in England earned on a 
ness the entire profits of which were taxable m England irrespectw 
their not having been remitted to England Somewhat similar ,,g 

Graze v Eihot and ParkinsOH 3 Tax Cases 481 Frank /ones vr ^ 

Company V Apthorpe 4 Tax Cases 6 United Stales Bre'y.mg C^>'P 
Apthorpe 4 Tax Cases 17 St Louts Bretvenes v Apthorpe 4 4j 

111 Apthorpe v Peter Schoenhofen Brctvtng Company, 4 Tax ^ jt 
and m all these ca«es the tendency was to emphasize the princip'C 
was wholly a question of fact where a trade was earned on 
Oji the other hand m Kodak v Clark 4 Tax (Zases 549 
B 505 an English company carrymg on business m the United K.in» 
acquired 98 per cent of the shares m an American company and 
tamed a predominant position in controlling the Amencan company 
remaining two per cent of the shares were hdd b\ independent g 

The English tompany iiad no power—nor had it attempted—to 
mv control except as a dominating shareholder Held that the h 
company was not earned on by nor was it the agent of the 
company The profits of the Amencui company were therefore no ^ 
able except when brought to the United Kingdom Again m a 

Grai»o/>/iOK<r and Typewriter S Tax Cases 358 ui which all the '“b® 

German company were held by an English company and the Commi ^ 
found that the English company controlled the German company 
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held that the possession Pf all the shares, m itself, was not enough for the 
purpose of holding that the business of the German companj was the fausi 
ness of the English company 

The pendulum however swung the other way again m Offilvie v Ktt- 
Ion, 5 Tax Cases 338 in which tjie sole owner of a business in Canada 
resided in Aberdeen, and the business was earned on by paid managers m 
Canada who sent weekly reports, and the owner alone was entitled to the 
profits and liable for losses It was held in this case that the business was 
earned on 5n lha United Kingdom 


Per Lord Stormauth Darhng —'It is a matter of power and right, 
and not of actual exercise of a nght or power Not a single instance 
has occurred in which he has as a matter of fact attempted to exercise 
this control or to give directions even about the smallest detail Yet 
the right of control is there all the lime aud it might be exercised any 
moment It is a matter, it seems to me, of power and right and not of 
the actual exercise of the right or power 


This dictum, however, was qualified m Egypiian Hotels v Mifckelt 
6 Tax Cases 542 (1915) AC 1022 In that' case a company registered 
and domiciled in England and carrying on the business of hotel proprietors 
owned hotels in Egypt The Egyptian business was earned on by a local 
board which met m Egypt The local tioard had all the powers necessaiy 
for cartytng on the Egyptian business and was wholly independent of any 
other b^rd Only general meetings of the company held m Egypt could 
bind the local b<»ru or affect the Egyptian business The local board 
retained the profits in Egypt and remitted such sums to England as were 
necessary to pay dividends and expenses »n the United Kingdom The 
London board kept the accounts and recommended dividends, which were 
declared by general meetings of shareholders tn England The directors 
met only in the United Kingdom and looked after the general control of 
the company including its general financial affairs The Commissioners 
found that the real control of the business was m England and Horndge. 
J, took the same view But the Court of Appeal held the contrary, and 
opinion being equally divided m the House of Lords the decision of the 
Court of Appeal was confirmed Extracts are given below from the judg 
ments of Lord Parker and Lord Swnner who agreed with the Court of 
Appeal —< 


Per Lord Parker —' The important point, therefore, was 

not whether he had power to interfere wjth the trade or business, but 
whether he had so, in fact, interfered dunng the period for which the 
Crown alleged that he was assessable under Case I The trade 

ui Nit hxve w -a tsadft. ot fswa pro¬ 

fits or gams can arise, and not the trade or business of disposing of and 
dividing such profits and gams when they have arisen, and I can see no 
reason why a corporation, any less than an individual, should not 
engaged in more than one trade or business at the same time 
It may well be possible that the board of directors of the company still 
retain powers by virtue of which they could, if occasion anses, so 
interfere with the company’s business m Egypt that such buwness 
would cea«e to be earned on v»bcdl> outade this country but, as I have 
already pointed out, it is not what th^ hav^ power to do but what 
they have actually done, vyhiqh is of impo^oce for detccmimng me 
question which now arises for decision” 

1-55 ‘ 


434 


THE 5NCX)ME-TAX ACT 


[S 4 


Per Lord ^HinHcr — or^parti^^dmcd 

are wholly or parUy earned “ mr at home m eaLns the 

™oSs“pormn"l‘‘“^^^^^^^ 

does not matter, nor does »>'oveJ business ope- 
pend on active interference Control „ ppignituile, 

ru”skttr' &“t 5?^ S'^^e'rs.E^- 

® ^ernied, evIiftlSi^ ^ToStT OyST®" 

sra^8)iri%tfTrSeTsr^^^^^ 

carrying on the trade is necessary, though ‘' “?y ”?‘ ® „pneior merely 
SSight and tacit control It is art “™Sh that the propnej ^ 
has the legal right to intervene, otherwise Ji,e„ the respond 

Cases 490 would have been otherwise ° £.-» never did 

ent ,vas entitled to intervene at any unie, tl»ugh in fart he ^ 

.o but took his share of ihe profits just as notion that what ih' 
by those in control abroad wn,t ^aSne any part in »' 

bkrd of directors actnally did. tell ij^ss in ESW"' 

exercising any control over the carry ng on of the bus I,,, bjrt 

Sd that wheJe the directors forbore to part ul or 

possession of those powers was not •° '„7 ^ W"?* 

wntroUmg the traing T a m seems to me W “ 

taisiness fs to pay dividends, if it has earned them, seems 
a play upon words ” 


mentwas detegatea to a i-u«i ihecw/;"* 

to get the advantage of the decision of the House of i^ros ^,„e ot 

Hotefi Cfwr An assessment was made on the Board ^her 

a film who were the agents in London of uself ? 

assessment was made under Ca^c I upon the comp y war ha 

the House of Lords that (1) the assessment y*,, ' admitted *>' 
and ( 2 ) the assessment on the company syas good It " ;a„ b) »» 

die company was resident in England and it „n inE» 8 '“'‘. 

Commissioners that the trade mas at all events partly rttr o wl 

during the period of assessment The assessment on because 

therefore good Tlie assessment on the firm was, ^’“''.^.^loorate 
the first plLc, die Local Board in Mivia had no s^jart ^ alM * 

and were merely the agents in B»hvm of >h' Enghsh^^^ Jj pnnog 
agents m Cni,land were agents not of the Local Besides 

of the Loval Board v,i the appellant oners had 

company it'clf had a rfesidencc in Engird, the Co i Q^pany./^'/.g^S) 
to 4 cither the Bolivian Board or the agents oMhe ^^5 
Franeke Mutef. Lid v Eccolt. 4 AT C. 261, 9 lax 

^ In Noble y n Tax Cases 372 the 

oiny incorporated m England was managed by a ^ 

FSce who derived his authoply from a power of atmr^y ^ 
Doctors m England He was not bound t° att«id me ^ 

m England but occasionally so He to LnS^‘\rpa 

in uiM _ Eravch profits were not romiiicw ^crcjse^ “ 

?.^u"KS= ueSints thcm.-ffrM. dut .he control was cx 
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England The Egyptian Hotels' case was distinguished on the ground that 
in It the Eg>ptian Board derived powers from the Articles of the company 
while m this case the power was demed from a power of attorney from the 
English Board 

A manufacturer’s representali-ve abroad worked on a commission basis 
paying his expenses out of bs pocket He had individual agreements with 
each of his prmcipals (manufacturers) and visited the United Kingdom 
every year where he resided with his family m his wnfe's house The 
family lived in England tiimugbout The Commissioners held that the 
trade or vocation was earned on partly in the United Kingdom and Row- 
latt, J, declined to mterfere, Spxt-rs \ Mackvmon, 8 A T C 197 14 Tax 
Cases 386 

Simple debts—The locality of a simple contract debt is the place 
where the debtor is to be found, Engluh, ScoltisSi and Australian Bank v 
ComiHifjioncrj of Inland Revenue, (1932) A.C 238 Viscount B 
borrowed some money from Earl K on the security of property m Kenya 
and interest was payable in Kenya The agreement was made in England 
Viscount B was ordinarily resident in Kenya but sometimes also m the 
United Kmgdom while Earl K resided m Kenya only Viscount B died 
and his executors who resided in the United Kingdom paid interest to Earl 
K m London through a London Bank to be credited to Earl K's account 
at Nairobi It was held that interest was taxable as it has paid out of a 
source in the United Kingdom (by debtors resident there), Commissioners 
of Inland Revenue v Executors, of ytseount Broome, 19 Tax Cases 667, 
14ATC 320 

In the absence of a contract to the contrary interest due to a bank 
on an overdraft at a branch may be paid at the head ofBce, for the debtor 
can pay the creditor where the latter resides Therefore, if such interest 
IS in fact paid at the bead odice, it is ‘payable’ there The fact that cheques 
on a branch can only be paid locally mi^es no difference, Maude v Inland 
Reienue, 19 A.T C 29 (KB D ) 

Agricultural income remitted from Indian States—The second 
proviso under sub section (2) as it stood between 1933 and 1939 gave nse 
to difference of opinion between the Calcutta and Madras High Courts, 
In re Mohanpura Tea Co, Ltd, (1937) ITJL 118, Commissioner of 
Income tax, Madras v Mathias, (1937) ITR. 435 The Pnvy Council 
overruled the hladras High Court and interpreted the provi«o to mean that 
the widcmng of the liability of residents under sub-section (2) m respect 
of income accruing outside Bntish India and later on brought into British 
India does not attach to the incmne mentioned m the provi'^o Commissioner 
of Income lax v Mathias, (1939) ITR. 48 (PC.) 

Material date of residence —^With reference to the old sub-scction 
(2) it was held that the matcnal date of residence for the purpose of the 
sub section was the date on which the profits m question accrued or aro c 
without Bntish India it was not necessary that tJiere should be residence 
on the date on which the profits were brought into Bntish India Commis¬ 
sioner of Income-tax, Madras \ KaruppuA Kangant, 3 ITC 282, A I R- 
1929 Mad 351 This decision must now be considered to be obsolete. 

Remittances from abroad.—The law a« amended m 1939 seeks to 
tax all foreign profits (not already tax«l) that first arose on or aftCT In 
April, 1933 wlicn brought inlo British India, Before 1959, when a 
resid^t was not taxed on the basts of his world income and e\ca now' 
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(te, since 1943), m respect of income arising m Indian States, it is a 
matter of importance whether a particular transaction constitutes bnnguig in 
foreign profits into British India There has therefore been considerable 
UtigaUon on the subject 

In Narasamnu}! v Secretary of State, 1 I T C 10, the Madras High 
Court held that annuities received through an agent m Mysore and then 
remitted to the assessee m Bntish India were taxable under the Act of 
1886, which contained no 'ipecific provision regarding remittances from 
foreign profits The ratio decidendt was that ‘income’ means ‘'vvhat 
comes m —a definition which will clearly embrace sums derived from a 
source like this and it is incontestable that in this case these sums were 
‘ received m Bntish India” This view, however, was abandoned in later 
cases Board of Revenue v Rtpon MtUs, 46 M 706, 1 IT C 202, Swid^ 
Da^ Case, 1 ITC 189 and .Sir Alt ItMin's Case, 1 ITC 402, 
ground that money could not be received twice over by or on behalf of the 
same person as income 

The Act (the 1918 Act) contains oo definition of the word 'receive 
or ‘received, but m Murray’s Oxford Dictionary the expression 
receive’ is defined as ‘to take in one’s hand or into one’s posse<siM 
(something held out or offered by another) to take delivery of (a 
thing) from another, either for oneself or for a third party' In the 
Impenal Dictionary the same expression is defined as ‘to get or obta^ 
to take as a thing offered, given, sent, committed, paid communicate^ 
or the like, to accept’ It seems to me that the word ‘receive implies 
two persons, namely, the person who receives and the pers<m fro® 
whom he receives A person cannot receive a thing from hims^t 
”, per Shadilal, CJ, in Sundardas v. Collector of Ga]tat, i 
ITC 189,3Lah 345 

The amendment of the taw in 1922 so as to co\er income receded 
abroad and brought into British India did not help the Crown m Sv 
Imam's case, 1 ITC 402, «mce the income in that case was not pron 
and gains of a business to which alone section 4 (2) as it stood at the tun 
applied In another case the Amir of Bokhara entrusted the assessee, a 
trader of that place and two servants of his o%vn, with valuable furs tor 
sale in Europe. After selling them and depositing the money m a Bank 
m England the assessee returned to India and found that Bokhara ww 
under the Bolsheviks and the Amir a refugee in Kabul The assessee 
settled down m Peshawar permanently The Amir sued the assesses an 
the two servants m the Peshawar Civil Court for the sale 
the furs, and by a compromise decree the assessee was given a j 

The assessee claimed that the money had already been received m , 
and deposited in the Bank there, and that the receipt of commi«‘on 
a second receipt of the same sum and therefore not taxable Helo, 
in the absence of any authority given to him to appropriate a part ® ^ 

sale proceeds towards his commission he was not the owner but the t 
of the money until the compromise decree, and that the commis*'®’ 
therefore received by him for the first tune after the decree ai^ mcrei ^ 
taxable under section 4 (2) as it stood there Tora 

Commissioner of Income tax, 8 Lah 33S, AIR- 1927 Lah ol*. 

IC 298. 

As to receipts m kind fomung part of income, see note* no6cT 
section 13 
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' la respect of a renuttance from abroad, it is for the assessee to prove 
that the remittance vvas capital and not income, and in the event of his 
failure to discharge this onus the presumption uould apparently be that 
so long as the capital in the foreign branch is not depleted all remittances 
are of profits See Scbvlse v Benstead, 8 Tax ^ses 259, Scottish 
Provident Inriituban v Allan, 4 Tax Cases 591, Murugappa Chetty v 
Commissioner of Income tax, 2 ITC. 139, Commissioner of Income tax, 
Madras \ Ncdungadi Bank, 49 Mad 910, ChunnilaJ NathmiU v Coinmts- 
Stoner of Income lax, CP, 5 ITC 221, S A Subbiah lyir v 
Commissioner of Income ax, Madras, S3 Mad. 510 AIR. 19.50 
Mad 449 and In re Multanchand Johurmull, 58 Cal 999 This 
however is not a legal presumption but one to be based on facts, and 
the only legal question would be that of there being evidence. V P L P L 
Chctliar V ComiiiissioBcr of Income tax, Buthwi, (1933) ITR 319 In re 
Hukumchand Champalal, 1912 ITR. 109 (Nag) BaJehand Juandas v 
Commissioner of Income tax, Stnd, 1942 ITR. 507 See also Kneen v 
Martin (C A ), 19 Tax Cases 333 (1935) I K.B 499 Relevant evidence 
•would be the accounts of the foreign branches or offices as well as the 
assessec’s British Indian accounts the fiow of remittance transactions in 
either direction, the state of the capital accounts in the head office and the 
foreign branches, etc Thus if the foreign branch remitted, say, a large 
sum, for the purchase of goods and the Indian office sent back the cquiva 
lent worth of goods, or say, if the foreign branch Arrowed tnone) and 
remitted it to British India and assuming the transactions to be bona fide, 
the remittance would m either case be one of capital and not of profits, 
hlere entries in the accounts books however, showing that the remittances 
are made out of capital and that the profits remain invested in foreign 
territory are not, by themselves and nece'<anly, sufficient to displace the 
presumption referred to above, Tarachond Pohwnal v Commissioner of 
Income tax, Punj^, (1936) ITR. 312 On the other hand, positive 
evidence produced by the assessee cannot be ignored by the Income tax 
Office'" without any evidence to the contrary and merely on the ground that 
corroborative evidence to remove doubt had not been produced, Pr Al M 
Vuihukaruppan Chetliar v Commissioner of Income Six, Madras, (1939) 
ITR. 76. It should be noted, however, that all such cases turn largely 
on their own facts 

It is a reasonable presumption that a man’s private expenditure is m the 
absence of evidence to the epntrary met out of income and not out of 
capital Where, therefore, the accounts do not show dearly that a remit¬ 
tance IS capital but the assessee uses such remittance for his private 
expenses, the assessee can be put to proving that the remittance is not 
income but capital On the other hand, where the accounts and other 
evidence dearly show the nature of the remittance, its subsequent utili¬ 
sation after its arrival in British India would not affect the liabilit) to tax, 

5 A Subbiah Iyer \ ConiimssiOBfr of fneotne tax, ifodras, 4 IT C 345 
S3 Mad 5101 AIR 1930 Mad 449 

A remittance however maj be "constructive”, ue, disguised by a book 
adjustment or a set-off The true nature of the transaction must be exa 
mmed m each case It has been hdd that pa>'ments made bj a foreign 
branch to a creditor abroad on behalf of the head office in British India, 
did not constitute a remittance of profits into Bntish India, In re Multan 
ehand Johurmull, 58 Cal 999 A contrary view also has been taken, 

L C T C Subramantan Chcftiar V Commissioner of Income tax, Madras, 
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(1935) IT R 34<j m which ^aiast a deposit in Bntish India by a person 
who also had an office abroad, Sie asscsscc drew a hwidt on his own business 
abroad for the purpose and his business abroad had enough accumulated 
profits to cover the hundi Much would depend m such cases on whethw 
or not the debt itself had been transferred to the foreign branch and 
discharged by it A remittance from abroad into an Indian State however, 
js clearly not a remittance into British India In the case referred to above 
both the creditor and the debtor resided in Bntish India, and the hundi 
remitting the foreign income was delivered in British India ■Where, 
however, the hundi is delivered outside British India to a non resident 
creditor of a resident asscssee who does not bnng it into British India, 
there is no remittance into British India, Commtsstoner of Income tax v 
K M C T Chrt/iar, IfMO IT R-297 , 

The word ‘received’ does not merely convey the idea of lessening ot 
liability m British India, it refers to receipt m British India of theamount, 
or by appropriate book entries of an asset which can be pointed out lu 
resultmg from the receipt Therefore, when a foreign branch paid o 
abroad debts due by the head office to certam creditors, it was held tn« 
there was no remittance to British India In re Sarupchaitd HukamchaM, 
1945 IT R. 245 (B d. O ) following In re MuUanchand Johurmal, 58 UJ 
999 

Where a resident with a money lending business abroad 
settlement of an account a promissory note m the first instance and tft 
in settlexnet of the decree on the note jewels m Bntish India 
ment of a decree m Bntish India, it was held that even though the dare 
amount had not been realised and m the absence of any evidence that 
was not worth its value, there was a remittance to Bntish ^2r'p7% P 
extent of the value of the jewels and of the assigned decree, /I ° 
Mamikam ChetUar v Commissioner of Income tax, hlaara^, > 
ITR 534 AIR 1938 Mad 52 (1938) 1 MLJ 14 (FB) 

In a ca«e in which an asscssee carrying on money lending busi * 
outside Bntish India purchased land in British India m 
debts due to his foreign branch it was held that the construcUve 
involved was one of capital and not of profits except to the 
interest on the loan (for the last three years according to the law 
was included m the purchase pnee, 5" A Subbiah Iyer v Comn^ , 
of Income tax, Madras. 58 MLJ 581 and 602 Similarly 
asscssee $ accounts which were kept bona fide showed continuous re 
tances to and from Bntish India separately on capital account and on 
account and the remittances on capital account were utilised to g, 

raised m Bntish India it was held that the asscssee had rebutted tncp 
sumption that the remittances were from profits S A .tV 

v Commissioner of Income tax. Madras 4ITC 345, 53 Mad 510 ,ai 
1930 Mad 449 

Where during the relevant year an assessce's foreign business ^ 
partnership) took over certain lands in payment of interest due on 
and it was claimed that a part of the remittances to Bntish ..jable 
be treated as represenbng the assets in the lands which were ^ 

for remittance it was held following Scottish Provident ‘omes 

Allan 4 Tax Cases 591, (1903) AC 129 that the withdrawal 
by the assessee from the firm sbonld be treated as to have 

and the immovable properties Tcpresentmg profits must be deemeo 
been turned into capita! assets, MSS Chidambaram Cheiiior 
missioner of Income tax, Madras, (1938) ITR 713 
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If the remittances into British India exceed those in the reverse direc¬ 
tion it IS a reasonable presumption that profits have been brought into 
British India and it is for the assessce to rebut it The mere non existence 
of debit entries m the foreign branch books and of corresponding credit 
entnes in the books in Bnbsh India is of little evidential value Josrup 
Baipiaih v Commissioner of Income tax, CJP , S IT C 90 

On the other hand the fact thar remittances to the foreign branch 
exceed the sum of the value of the goods and the remittancea inward is not 
necessarily conclusive of no foreign profits having been brought m. If the 
asses ee withheld his books the Income tax officer would be justified m 
assuming that the foreign business made profits and that such profits had 
been remitted to British India Sottaram Nihal Chatid v Cotiiinissioiter of 
Income tax, Punjab 8ITC 12 AIR 1935 Lah 727 

That a remittance related to capital and not to profits should be proved 
by the assessee Obviously this cannot be proved if the local and foreign 
books arc not produced It is no argument to say that there wa» no need 
to bring profits into British India and that the mere flow of money ui the 
course of business should be assumed to be on capital accounts Bansilal 
/Ibtrchand v Commissioner of Income tax C P 5 IT C 347 

If the foreign profits exceed the inward rcmitiances if is a reasonable 
presumption that the remittances included profits but the presumption can 
be rebutted eg by proving that all the profits of preced ng jears had 
been spent abroad and that the current remittances were m fvet from 
capital In re Covmdram Tansukhrat 1944 4*0 (All ) 

Where a resident firm earned on business both la British India and 
abroad and it brought into Bntish India certain stocks of the commodity 
m which if dealt at bofh places it was held that there was uo Ittgal presumj^ 
tion against the firm that the stocks brought m represented foreign profits, 
notwiffistanding tlie fact that ui the firms headquarters in Bntish India 
credit had been taken for the foreign profits and the partners been given 
their shares of such profits The Commissioner had found as a fact that 
the inward remittances of money did not represent foreign profits and the 
case turned entirely on the significance of the stocks brought m and the 
evidence from the accounts did not bear out the presumption that the stocks 
represented foreign profits Speddtng Dingo Smgh and Co v Commu- 
stoncr of Income tax, Punjab, (1937) ITR 490, AIR. 1937 Lah S84 
Where a resident exports goods abroad, be does not receive any part 
of the profits until he has first received the cost of the exports till then 
he IS recouping only his working capital The tact that he has made profits 
abroad will not make the remittance one of profits until the workuig capital 
has been recouped Commissioner of Income-tax Bwniia v Blta(ru.\indas 


Bagla. 1912 IT R. 35 

The mere fact that the resident partners went on overdrawing on theif 
accounts with ffie British Indian branch of the firm when there were no 
available profits m Bntish India, docs not by itsdf condusivclj establish 
that the firm had received its foreign profits m the >ear in Uie cloak of 
remittances of capital or that the firm had distnbutcd its profits M the 
mrtners S L. S Chcitiapta Chettiyar v Commissiontr of Income tax, 
^ladras 4 ITC 188. AIR 1930 Mad 119. 122 IC bi9 

This docs not however mean that until there is an allocation 
among the partners, there can be no receipt of the profits m 
md the receipt bv a partnership-may beicquivalent to receipt on l>«i»ii oi a 
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partner MALAR Aryan Chctttar v Coitumsstoncr of Jiioome tax, 
Madras, {m?) ITR m 

Where an assessce takes over a money lending busmens abroad and 
remits monies to British India the fact th;^ certain sums represent interest 
accrued before the business was taken over and are therefore capital must 
be proved. Mere entries m the books arc not conclusive Similarly the 
fact that the sums represent capital lent out and returned must be proved 
by the assessce If the profits realised abroad arc in excess of the amounts 
brought into British India the taxing authorities may assume m the absence 
of evidence to the contraiy (which it is for the assessce to adduce) that 
Uic remittances are all out of profits P L S K R Ptrin v Comtmssxoncr 
of Into,ne tax Madras 5 ITC 55 AI It 1930 Mad 104 

In a case m which the profits of the foreign branch were added to its 
wpital account cve^ year and a remittance was made to the head office by 
Hradquailers current account , the latter not having been 
Slri the Commissioner had 

^ remittance was out of profits A V K R M 

IT^ 89 '' of Income tax. Madras (1935) 

tlie Madm?bmnch''nf"tt,f r® ^nlinuous mnning account between 

eitrv m ?he there was an 

S of of ctmcelliDg the indebted 

personal drawing th,* P^ftner to the Madras branch on account of his 
personal drawnngs the Commissioner assumed that there was an aooroona 

asselsee id not SspSs 
to suD^rt hi 4 Commissioner had evidence 

/ncO)H?Iljjr 2 ITC 34 ^ ^ ^ ^ Ramamiha CheUt v Cammissioiter of 

taken"into^a*^iint^fr°" transactions would ha\e to be 

branch doe^ a whole If the accounting year of the foreign 

The Ste on'which'rco'n!’/r,Ir.“‘”' “ “ fitet uot of intention 

book entries is madf mfn 1™^* J'®/^‘ttance of profits made by adjust ng 
njent S Bntish 'V" the date of adjust 

India Str Alt Tinnm tu of adjustment outside BrUi 

cf; ” 17^1 g| X 

m it'taSLred^oS^'^f” ^ ‘'”"„“hroad In 1931 the principal partner 
buslLs?m RrSeW °} Rs 30000 to one of his own places of 

debtor) kept the (where the assessce was not a partner but a 

the amount^aU,n<it suspense for some time and in 1932 adjust^ 

asse^s^r^b.eSdlf if debt due to the British Indian finn The 

It vtJs hdd that ^ agreed m 1935 to the adjustment 

of The TTlTeT t 1935 » e after the consent 

m Vs mofits of Se I" 1931 the profits were not brought 

m as profits of the assessce ARAN T Narasanan Cliettiar v 

Commissioner of Income tax Madras 1^41 ITR SW 

Where a resident advanced mon^ abroad from his foreign profits 
towards the purchase of a house m Bnbsh India it was held that a con 
structive remittance took place not on the date of advance but on the date 
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of execution of sale-deed, Chidamboram Chettiar v Conimissianer of 
Income tox, Madrcis, (1936) ITR. 309 An advance from the general 
account of the firm before profits are ascertained, cannot be taxed as a 
payment out of profits, since profits may ultimately not accrue and the 
partner may have to refund the advance, Rainortonii Pillax v RamasvJamt 
Pdloi, (1939) ITR 40 If leiratlances are admitted!) made out of the 
profits of the preceding jear, and not made m anticipation of profits, the 
remittances are taxable even though ui tlie later part of the year, losses 
may have been made abroad vvipmg out the earlier profits Commissioner 
of Income tax, Madras v Sin Ar Vr Annamalai Chettiar, 1941 ITR. 
6^ On the other hand, runitlanccs made during a jear before foreign 
profits of that year could ever be ascertained are not income In re 
Gotvtdrain Jansukhrat, 1944 ITR 450 

Though Chctti firms usually make paper adjustments of interest as 
between branches with the sole object of adjusting the comnnssion payable 
to local agents, and not of reSccting actual loans made or interest received, 
it was held in Sainasundaram Chetit v Conmtssioiier of Income tax, 2 
ITC 61 that, if on evidence the Oammissioner found that interest was 
actually paid by one branch to another, the finding was one of fact m which 
the High Court could not interfere 

The presumption ordmanly is that a branch office does not make a 
"loan” to its head office or vi(e tersta The reLition of creditor and debtor 
cannot exist between a head office and a branch. It follows therefore, that 
the remittance of so-called interest on such loans would be treated as 
remittance of profits See however Sonuuundarant Chetli v Comtiitsstonef’ 
of Income-tax, Burma, 2 ITC 61 

From that fact that a person cannot lend to himself, it follows that, 
when a partnership business becomes a sole business what were loans become 
the propnetofs own money, and consequential book adjustments will not 
necessarily involve a constructive remittance of fund* R M A T M Mey 
appa Chettiar v Coinmissioiier of Income tax, Madras, (1935) ITR 93, 
8 ITC 100 

If a resident in British India is a partner m a firm outside British 
India and makes advances of money to the firm, being genuine loans bearing 
interest, and takes periodical credit for the interest through his account in 
the firm as a partner there can be no doubt that there is a constructive 
remittance of the interest from outside British India into British India, 
and the interest therefore would be taxable m the hands of the resident in 
the year m which he takes credit for the mterest 

While it may be a reasonable presumption that where an as cssee has 
two funds abroad at his disposal, one which has home tax in India and 
asvotVvtt v,hw:1a has wot, He vs more likely to ceravt the former to Irviva, the 
presumption can be rebutted by the Revenue authorities if the books show 
that at the time of remittance the already taxed funds were locked up and 
not available for remittance, M S M M Afeyappa Chettiar v Commissto 
ner of /«co»ic tax, Madras, (1933) TTR. 37 , 63 MX J 796 

Where however a resident assessed had profits abroad and the foreign 
branch bought with tho e profits a liundt, m favour of one of the branch 
agents of the resident in Bntish India, and the latter repaid the value of 
the hundt (with interest) to the foreign branch it was successfully claim¬ 
ed that the transaction was a loan frmn the foreign branch to the particular 
agent in British India and that the position was the same as if the latter 
had gone abroad and received the loan and brought it—not as if the assessee 
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had brought it, Comimssioiicr of Inconie lax, C P v Maihuradas Mehla, 
(1939) ITR 160 , ,1, 

All as^csscc’s agent abroad borrowed moncj there on behalf ot e 
assessce and remitted it to British Indix At that time the cash a ^ 
of the foreign branch was small but there were accumulated profits whi^ 
had been lent out Without an> re transfer of fund« from 
the foreign agent repaid the loan as he realised his outstandings 1”^^ 
was repaid witlim twentj eight tla>s and it was held that m the 30 sot« 
of evidence to the contrary the remittances to British India mu‘t be p 
sumed to have come out of profits V V A* Airm v Coiitmtsnoner of 
come tax. Madras, 61 Ml J 227 A I R 1932 Mad 5/3 

The existence of foreign profits together witli the fact of 
into British India while raising i prt<umpUon that profits have 
m can by no means be amchisivc On the other hand even re 
from apparently foreign capital sources m the first instance ^*S , 

really remittances of income if <uch income is utili«cd to *^‘*^*^5 . _-rv 
loans otherwise lax can be permanently evaded by borrowing abr . ^ 

time to bring profits into British India and then rcpa> ing the arcount 

from the foreign income Moreover debits and credits m a b . T 
cannot be divided from each other the debus being treated P 
the credits as income and similarly the transactions of prcceumg > 
cannot be ignored, for what has to be ascerllined is the available loreifc^^ 
come Tlie mere continued existence of an overdraft abroad , jg 
throughout the jear (Uiough reduced) doc> not cour»e 

that no foreign income was available for remittance review^ 

of transactions afTcctmg the balance from time to time should ro,ninu 
m order to ascertain the really available 249 

sioner of Income lax ilfojrox v Nadimultu PiUoi 1940 n 

An asscsscc had profits m a foreign branch K He jt 

foreign branch T, where he immcdiatelj borrowed money and br g 
over to British India At a later date but within the year „_cts 

profits from K to T, and paid off the loan It was held f jax 

of K had been remitted to British India Cemiinrsioucr of Incoi 


Aladras v Meyyaffa CheUuir lO-K) ITR. 20 

Foreign profits placed on time deposit m a bank m British lo 
through a fore gii bank are not any the lc«s remittance of profits the 
IS just like buying Indian Securities with foreign profits and 
securities into British India Co;nmwjw«fr of Income tax Madras v 
Al Ct Annamalai Chcltiar, 1945 ITR 171 . fnreica 

What the Act charges is income and nothmg but income if 
income is spent or otherwise so converted abroad that it ceases to be m 
it IS not taxable merely because the thing on which it has been ®Pj 
into which It has been turned is afterwards brought into m 

On the other hand in order to attract tax it is not necessary ^"“5 
come should be brought in m exactly the same form as it was lO 

The facts have to be examined T^us where a cotton mill ,ts 

British India bought certain machineiy m England with interes 
sterling securities and imported it into Bntish India for Us 
for sale) it was held that it did not bring any income into Britim 
only capital goods There was no evidence that the goods had ^ 
as a means of bringing m foreign income Commission^ ^ fpr’l 1*^ 
Bombay v Ahmedabad Advance Ca^on Mills 1940 ttu 432 tb* 

In re Bombay Electric Supply and Tramivay Co Ltd , 1940 I t 
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Crown conceded that interest on sterling securities payable, and paid m the 
United Kingdom and spent on macbmeiy, etc, was not taxable even though 
the machinery was brought into Bntish India 

An assessee, resident in Bntish India, remitted income from abroad 
to Mysore direct, where he purchased Mysore Government Bonds There 
was no finding that the bonds had been bought as a means of bringing m 
the foreign profits, and the bcmds were therefore presumed to have been a 
permanent investment After two months, he brought the bonds into Bri¬ 
tish India and used them as cover for an overdraft with a bank It was 
held that the use of the bonds as such cover had not altered the capital 
nature of the bonds, Commissioner of Income tax, Madras v Muhammad 
Ismail Rozi/ther, 1940 IT R ISO 

If the assessee hands over outride Bntish India his foreign profits to 
a chanty and the latter brings the money into Bntish India though through 
the assessee the remittance is not taxable because it is the property of the 
chanty Whether the profits were m fact handed over (outside British 
India) to the charity is a question of fact P L S K R Firm v Commts 
Sioner of Income tax, Madras. 4 ITC 185 

A resident assessee a mone> lender with a branch abroad bad, m the 
foreign branch funds belonging to trustees of certain temples in Bntish 
India and inve&ted with him His Bntish Indian branches needed ftmds, 
and he brought funds from abroad debiting the account of the trustees m 
the foreign branch and crediting it in the Bntish Indian one He utilised 
the funds for his business and did not pay back the foreign branch There 
were enough foreign profits to cover the remittance The assessee needed 
the remittance and not the tnisiees The trust funds had been mixed up 
with the assessee’s foreign funds and had not been separately invested 
It was held that the remittance was that of the assessee and not that of the 
trustees AMK Firm v Commissioiur of Income tax Madras 1940 I 
T R 474 The money brought in should be the money of the assessee 
Where an assessee bnngs into British India money from abroad, at the 
instance and on behalf of a client of hts he is not bringing in any mone^ 
of his own and there is therefore no remittance of hia profits Cominwjio 
ner of Income tax. Burma V A K A R Ffliw/y, 1941 ITR. 347 If how 
ever, the money is transferred at the instance of and the instructions of the 
assessee it could be held—if the other circumstances so indicate—that 
under the guise of the transfer he brought in his own profits AKA 
C T V Firm V Commissioner of Income-tax, Burma, 8 IT C 112 
Partition of Hindu family—The words accrued or arisen to him 
without Bntish India” in section 4 (I) (6) (m) do not necessanly mean 
tlut even in the first instance the profits must have accrued to the assessee, 
and can cover the case of a member of a Hindu undivided family who on 
partition takes over the accumulated profits in a foreign branch, t e, pro¬ 
fits accrued to the family and not to him, Commissioner of Income fax, 
Madras v S N A S A AnnamaUn Chettiar, 1944 IT R- 226 

Set-off—'Where the remittance basis applies, eg, under the second 
proviso to sub-section (1), it is the actual amount of foreign income brought 
into Bntish India that is liable to tax Where there is more than one cur¬ 
rent business abroad losses m particular businesses should be set-off agwnst 
profits elsewhere before foreign profits available for remittance arc c^- 
puted, Narayanan Chettiar v Commissioner of Income tax, Madras, lyao 
IT R. 705 
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Question of fact and law—>While the question of actual receipt 
of foreign profits m British India is a question of fact, it is a question of 
law whether on die facts income can said to have been constructively 
received in British India Commissioner of Income tax, Bombay v New 
India Assurance Co, Ltd, 1938 ITR. 603 

Property abroad and business—Income from property abroad can 
be profits of a business for the purpose of the second proviso, if the mcome 
accrued as a part of the foreign business, e g, rents receiv^ by a money 
lender from property coming into his possession, pending their sale and 
recoupment of his dues A S P L V R Ramaswamt Chetimr v 
Commissioner of Income tax, Madras. 1933 ITR, 389, AIR 1933 Mad. 
59, so, also profits from agriculture if the agriculture constitutes a trade or 
business See notes under section 2(1), and Commissioner of Income tax, 
Madras v Mathias 1939 ITR. 48 in which the Pnvy Council observed 
that there is no inherent contradiction between 'agriculture' and business’ 
The profits from growing tea are profits of a business Accordingly, th® 
entire profits including the profits from agncultural operations from a tea 
garden outside British India are liable to tax when brought into British 
India, R M S T PonnusMamy PtUat v Commissioner of Income tax. 
Madias, 3 IT C 378 


Taking into head office accounts—The fact that mcome earned 
abroad has been taken into account not only m the balance sheet m British 
India but in determining the dividend to be paid in BnUsh India is not 
enough to constitute a remittance into British India, Commissioner of /«• 
come tax Bomioj v New India Assoirance Co, 1938 ITR 

cases referred to below Commtsstoner of Ineotne’ 
tax, Madras v Subramantan Clictliar, 50 Mad 765 S F L L Lakshm 
nan Chetitar v Commissioner of Income fox, Madras, 3 IT C 421, als? 
iianvMlnen Hamtr Singh v Commissioner of Income tax. 1938 ITR. 675 
(All), m which income due from abroad and not actually brouglit into 
. L T j credited in the accounts of the assessee creditor m Bn 

tish India was taxed In the first of these cases the assessee took credit 
m ills British Indian accounts for the interest on a debt due from abroad 
though not actually received or brought in while m the last the as<;essee 
had in ^rlier years included, in his return of income, foreign profits credit^ 
to his British India head office but not actually brought m, and similarly 
daimed losses abroad on the strength of mere debits to the head office 
nese decisions are partly grounded on section 13 and the assessees’ own 
methods of book keeping it being held that bringing foreign profits ph)Si 
cdly into British India is not ahviys necessary in order to attract tax- 
1^\^u however whether by a mere rule of computation (section 

U) the nature of mcome can be changed and the ambit of liability under 
seebon 4 is widened 


Income from abroad—Foreign taxes paid thereon—Though 
IS to be taxed on the remittance basis is the actual amount of profits 
brought into British India, it may sometimes be necessary to compute the 
profits from abroad with reference to the provisions of section 10 m 
order to determine the allocation of the amount brought into Bntish Ina>» 
between capital and mcome For this purpose foreign taxes actually p3w 
abroad «hould presumably be deduced from foreign profits irrespective 
of their deducbbility for the purpose of seebon 10 for lcv>mg 
India tax or for Double Income tax relief under section 49 ct seq 
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Remittance cases in the United Kingdom.—Non\^thstandl^g the 
general warning against following United Kmgdom decisions in interpreting 
the Indian Act these decisions offer guidance as to what constitutes 
a remittance The money receivol b) Sie agents in Amenca remains 
in their hands and it remains in Uieir ha^s for investment there. 
But then an equivalent for the amount of that interest is retained 
by the managers in this country oat of money borrowed by 
them on debentures for the puipose of being sent out to America 
and mvested upon foreign secunties there so that the one sum is just set 
against the other in the books of the company, and it is for the Court to 
determine whether that spectcsiacii does not sufficiently satisfy 

the words of the rule that the interest upon the foreign secu 

nties has been received m this country According to the way 

m which this company keeps its books, it has really converted a sum which 
was received m this country as capital mio an equivalent for the interest 
upon the foreign securities They have received it (the interest) 

m the most proper sense of the term that it enters their books m this 
country as such interest and is paid away as such ’ per the 
Lard Presxden*- m Scothsh Mortgage Company v McKelvte, 2 Tax Cases 
165 24SCL.R 87 

A Scottish Life Assurance Society lent out sums of money in Austra* 
lia on interest The interest accruing was not remitted to the United King¬ 
dom m forma spectfica, but retained abroad and invested or used to 
cover the expenses of the Australian branch effi It was however, 
entered in the Revenue accounts of the Soaety as received. Held that 
interest not received m the United Kingdom was not assessable to income 
tax, and that the facts m the case did not amount to "constructive re¬ 
mittance”, Scottish Mortgage Coii»/<wy v McKelvte, 2 Tax Cases 165, 
distmguisiied Forbes, v Scothsh Widou/s Fund and life Assurance 
Society, 3 Tax Cases 443, 33 Sc L.R. 228 

An English Fire Insurance Company doing business in America re 
ceived there as part of its profits interest on American secunties The 
mterest was brought to account m the books of the company in England as 
profits but It was not remitted to England, being invested in Amenca m 
American secunties in order to build up a reserve as required by the laws 
of the United States Held, that the interest formed part of the profit 
of the company assessable under Case I of Schedule D, and also that the 
mterest was in effect received in England 

Per Wfight, /—^"11 there is a trade which cannot be earned on 
without making investments abroad, the interest ansing on the invest¬ 
ments necessanly made for the purpose of the trade is, it seems to 
me, part of the gains of the trade (Also) in effect it seems 

to me that the £5 000 is received m this country because this 

money would have to be sent out from here if it were not otherwise 
provided”, Noninch Union Are fHsurance Coiii/'any v Magee, 3 Tax 
ases 457, 73 L.T 733 

(The second part of the deci«ion must be taken as overruled bv the 
Gresham Society Case, infra ) 

An English Assurance Soaety with branches m India received there 
certain interest from securities in India and the colonics This interest 
was applied in India tovrards the payment of the various obligations ot 
the Society ansing for settlement m India tnler aha, its obligations under 
policies, and it was not remitted to England iii forma specifica It was, 
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hottocr, treated lu the acaiunts of ilic s<)cicty as if it Ivad been remitted 
to CngJaud JItJJ, that the mirreal wjs cu»>jrutJivcly rcnjiUcd to Ilcgbnd. 
Per Kentuii^, J — Indian mtcrot vvas. not merely entered 

m the 7cci>unts of iJ« SooeJ* »)»ch by ihi)f nTJuId be a matter of 
little comequcJKt !»it wi* retained m Indii merely as a matter of 
coimiKTail convenience and Init for such retention an a^ual simi must 
have been remitted lu India to di^har^^t the Society’s liabilities there 
and tint in reality tin aim uni of this Indian interest uas treated by 
tiic ^icty as part of tl e divisible property upon vvhicli diva 

dends lud hicii dtxhrcd and jxaid in the United Kingdom. 

In thete circuni tancev it apjitars to tnc lint there is a construfuve 
rcmitiaiicv accord ng to the lau as implied in Scottah 3for/^*?r 
V \tcK ‘ It Z Fax Ct^cs I6S an 1 m 

the Vornr/j I non / irr /iiiiirjnrr (oinynHV \ Ui»;«r 3 Tax Cases 
4a7 (•orbet \ Sfoitw/i U'tJotL^ Fund, etc, and Forbes^ 

Settliuh Pn i/fiit InHituttoH 3 Tax Ci»e« 443 apjicar to me to « 
diMinimi Kal Ic In neither case was llic interest rcccivw 

ahru 1 irntcd ac fonnmg part of the divioWc profits It 

wav \ niplv fctain(.d and used abroad for purjvoscs of loan anl 
tnviit f/in tsal fife itsaranee ^orirtv v /?ij/io/, 6S KJQ ^ 

4 fax Ca«cs UO 

Hus case was overruled by the Home of I-ords an CfiSham 
Asturanet .jocirfy v Dishof, t Tax Cases 4&i fW2) AC 287 (H L.) 

A Life Insurance Company csiabhshci in the United Kingdom carnd 
on business outside. The business vvas managed by directors 
had power of aecepung risks but all msettments abroad had to be s^ 
liontd at the head office Remittances »n forma sytcifca of ini^ 
received abroad were not nude and retniitanco out of the receipts abn» 
of »ilcr«.st and prciniuins were made only as required by Uic general pt>^ 
of the company At a quinquetmul valuation and in the yearly 
of accounts the whole of Uic receipts abroad incUidmg the gf, 

investments abroad were brought into account m the division of 
of the comiiany Held that ilic interest received abraad and 
applied abroad was not received m Uic United Kingdom 
meaning of Case IV of Schedule D 5'coMij/i ^forlgatje Cotnf’any of 
Mexico V McKcl If 2 Tax Cases 165 distinguished (Lord 
sailing) Standard Lift Asniratice Comt'any \ Allan, 4 Tax Cases 
38 Sc L R 028 

A Life Insurance Company established in Cngland earned 
abroad and re invested abroad inonevs including interest to 

The interest received abroad was not renuued to England but 
the company s v early 'tatement of accounts and in the triennial 
on winch the profits of the company were estimated Held tlwt ^ 
so received abroad and applied or re mvcsliid abroad was jy 

m the United Kingdom within the meaning of Ca^e IV of Schedu 
Per Lord Chancellor HaUhury — Now, here the 

has not acluallv been received m this country The Legislature m 
be supposed to have contemplated the possibility of drawing a dJ« 
tion between money received in this country and money 
or credited in account If it were not for the difficulty of 
money I should think no one would have any doubt that me m ^ 
must be received in th s country to bring it within the words o 
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statute If It were not money but some commodity, say tobacco, which 
a trader carrying on business in London and Pans uas accounting for 
to his London house, no one would say that though the Pans tobacco 
was credited in account as a set-off against some expense or sometiung 
that the supposed London firm had to set-off against the same claim, 
and that as the London firm was paid by the Pans tobacco, therefore, 
the tobacco was liable to the import duty on tobacco because it was 
taken into account in the books of the London firm 

In no way that I can give any reasonable interpretation to, lias the 
money reached this country or been received m this country It, like 
the tobacco m the case suggested, has not been imported, and if the 
Legislature had intended that bringing it into account was to be equiva¬ 
lent to its being receued, it would tove been easy to say so 

Per Lord Afaaiagkten. —As my noble and learned friend Lord 
Robertson, when Lord President, observed m the case of the Provident 
Scottish Institution, 3 Tax Cases 443 Every man and every com 
pan} having foreign or colonial investments of course knows of the 
interest arising from them, takes note of it, and enters it m anv state 
ment of affairs which may require to be made up ” But that, as I 
think, and as the Lord President thought, is a very different thing 
from bringing the interest home, a very different thing from the 
receipt of the money here, i« speae or as represented by a remittance, 
payable m this country 

The dilficulty seems to have arisen from a misunderstanding or a 
misapplication of -the judgment m the Nesv Mexican ease That was 
a very special case Whether the decision was right or wrong it can 
have no bearing upon the question now before >our Lordship» Speak- 
mg for m>self, I think the decision was right In that case, as it seems 
to me in the transmission to this country of money which the company, 
was free to distribute and the transmission to America by wa> of 
exchange of an equivalent amount which the company was bound to 
reinvest, the company acted as Ibeir own bankers and did for them 
selves, by an entry m their books, what might have been done less 
conveniently and less economically by an ordinary bank or financial 
agent on their behalf 

Per Lord Shand — As they left tliat interest where it 

was gained it was never received in this country Where it was entered 
in the company's balance sheet in order to enable the ascertainment of 
the profits of the year, it was so entered as estate which had not been 
received in England, but as property belonging to the company which 
they acquired abroad., which liad not been brought home or received 
here but which was part of ibeir fortipi assets. Money or 'lecunlics 
m that position was properly taken into account m the ascertainment 
of the year's profits, not because it had been received in England but 
because although not so received, it was part of assets of value which 
the company had acquired and held abroad In the Scottish case of the 
Investment Coiiifany of Nco Mexico, 2 Tax Ca'cs 165, the species 
facti was different, for there the company lruitt.d the money as rcccivul 
in this country and merely saved thcmsches the cxpciue of cross 
remittances 

Per Lard Brampton — , Cut it was argued lliat if not 

actually it was 'constructively' so racived in the accounts of the 
Siracty I confess I do not like that expression, nor do I quite under- 
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income is invested abroad and eventually the investments are sold and the 
money remitted The result seems to be dependent on the facts of ead 
case as to how far the circumstances of investment change the nature of ite 
money, i e, as capital because of altenabon abroad or otherwise and how far 
the remittance is merely of the nature of expenditure If the mere pur 
chase of securities with foreign profits changed their character from income 
to capital that in itself would have been a sufficient answer to the Crown 
both in Scottish Provident InsMulton v Allan, 4 Tax Cas 591 and 
V Farmer, 6 Tax Cas 34 If that argument was sound there was no need 
to earmark remittances back from Australia as capital and therefore, as 
not being taxable A resident cannot, merely by investing for the uuie 
being his foreign income change its character vis a~vis the IncomHM 
Collector, it is quite different when he alienates the money abroad, and the 
alienee brings it as his income or capital as the case may be 

So, where a resident who had invested his foreign profits in securities 
abroad sold them and brought in the proceeds through a draft m fa'^ou^ 
of a hospital which he received and then gave away to the hospiw 
it was held that there had been a remittance of income The assessee wd 
not alienate the money abroad but retained control over it until he actually 
■delivered the draft IValsk v Randall, 19 AT C 92 (KB) 

An assessee with a pension m America paid into his account thw 
had an account with the same bank in London He borrowed money iiw 
time to time from the bank’s office m London on the security of stows w® 
shares m America Every quarter the loan was transferred to America ana 
eventually discharged there Held following Holl v Manaus ^ 
were no remittances of foreign income to the United Kingdom, . 
King Smith, 1944 KBD Macnaghien, J, considered that the 
that m Hall v the lady had hop^ at one time, that her 

would be able to pay off the debt due to the bank m London, while, m 
case the assessee had intended ail along to transfer the debts to Amen 
made no difference , 

If a resident has foreign income and gives it away outside Bnji 
India to another resident who brings it into British India the first 
cannot be taxed on the basis of his having brought the income m ^ 
such cases, the test is whether the gift was complete outside Bntish tu 
-and irrevocable In Timpson’s Executors v Yerbury, 20 Tax Ca‘ • 
(CA), where money was remitted by the donor’s agents abroad to 
■donees in the United Kmgdom by bills of exchange, it was held 
sums remitted were the income of the donor till the bills were ac^ ^ 
cashed and that the donor was the person entitled to the income 
reached the United Kingdom On the other hand, m Carter v Sho^‘>’^ ' 
Tax Cas 229 (K B ), m which the facts were similar a contrary 
was reached, because according to the laws of California, a payment 
complete when a draft was posted and a draft could not be stopped. 

An assessee Iiad received certain income from Trieste which 
assessed to tax He did not furnish the information required by the Cce^ 
missioners but contended (1) that under the bankw system in Trieste 
sums deposited bore interest from the date of lodgment and therefore tut 
remittance was of capital and not of income, (2) that the remittance 
a loan to him from a trust of which he was trustee The Commis*'®'^ 
found as facts that the account m the Trieste Bank was an omnibus accou® 
that stood m the assessee’s name as an individual and that he had 
4tttempted to discharge toe onus that lay on him of distinguislucg 
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part of the income ^vas capital, the remittances must be presumed to be his 
inrome He^d, that as the appellant had not disclosed the necessary infor¬ 
mation, the evidence before the Conuiiissioners «as sufliaent to support 
the conclusions of fact at which they had arrived, Schulze v Bensted, 8 
Tax Cases 259 

(3) Any income, profits or gains falling within the 
following classes shall not be included in the total income of the 
person receiving them 

History.—Prior to Ijt April 1939, the corresponding words were 
“This Act shall not applj to the following classes of income ” 

The change of wording makes little change of substance for even 
under the old words the different classes of income referred to m this sub¬ 
section could not be taken into account for any purpose imder the Act, 
per Knshnan, J, m Commissroncr of Income tax, Madras y Arunachalani 
Chettiar, 1 ITC 75 

Exemptions granted under section 60, on the other hand may be 
partial, and even if the incomes arc wholly exempted ihe> may be included 
in the "total income” of the person, te, in order to fix the rate at which 
he is taxable on other income 

Burden of proof—It is for the assesses to prove that a particular 
item or the whole of his income falls under one or more of these exemp¬ 
tions, In re Amntsar Produce Exchange, Ltd, 1937 ITR. 307 (I..ah ) 

Payments out of exempt income—The fact that income is exempt 
uiidef section 4 (3) does not remove the Iiabibty to tax of employees of 
chanties or other recipients of income from these exempted sources, if the 
employees or recipients are themselves taxable under the Act In fact, m 
the ISM Act, there was an explicit provision to the effect that "An officer 
or servant is not exempt from taxation b> reason only of the income of his 
emplqjer being exempt therefrom ’’ 

“ReceWwig them,”—The ahsence of the words "actnse or arise" or 
their denvatives and vanants'is apparently not intentional 

(t) Any income derived from property held under trust 
or other legal obligation wholly for religious or cliaritable pur¬ 
poses, an'd in tlie case of property so held in part only for such 
purposes, the income applied, or finally set apart for application, 
thereto. 


(lo) Any income derived from business carried on on 
behalf of a religious or cliantablc institution when the income is 
applied solely to the puriwscs of the institution and— 

(o) the business is carried on in the course of the carry¬ 
ing out of a primary purpose of the institution, or 

(&) the work in connection with tlie business is mainly 
carried on by beneficiaries of the institution. 



454 


THE INCOME-TAX ACT 


(S 4 (3) 


(fi) Any income of a religious or charitable institutioc 
derived from volimtary contributions and applicable sole!) 
to religious or charitable puriioscs. 

« 4 * * « « 

In this sub-section "charitabfe purpose" includes relief of 
the poor, education, medical relief, and tlie advancement of any 
other object of general public utility; but nothing contained in 
clause (i), clause (in) or clause (ii) shall operate to exempt 
from the provisions of this Act that part of the income of a pn- 
vate religious trust which does not enure for the benefit of the 
public 


CHARITIES 

History—In the 1886 Act ‘any income derived from property sokb 
employed for religious or public chantablc purposes" was exempt, m 1^'°’ 
the present form of clauses (t) and (ii) and the mam part of the definiuoij 
of "chantable purpose ’ were adopted Clause (la) and the latter wn oi 
the definition excluding pnvntc religious tnists were inserted m 1939 
''Property”—In In rc /adihmen Dot Naratn Dos, 1 I T C 378. 

All 68 It was hcM that a shire of profits of a registered firm 
to a chintable trust which was a partner in the firm and actual!) dev e 
to charitable purposes wa^ not exempt under this clause. The raUo decicltnoi 
IS by no means clear, but if it rested on the assiunplion tint ‘propert) cou 
not include a shire in a business, this view must be taken as overruko / 
the Privy Council m the Tnbuiie case, 1939 I T R 415 

" 'Property' is the generic term for ill lint a person has 
over’ Property is the most comprehensive of all terms u, 

be used inasmuch as ic is indicative and descriptive of 
interest which the pirty can have. Jones v d’iiHiicr, S EJ Cl 
(Stroud) i 

"It seems to me therefore that the word 'property'm the cxemp»ou 
m question cannot import legal ownership It imports the right ot 
possession and exclusive enyoyment Moreover that is the ordinary 
meaning of the term The word ‘property’ is not a technic.il expres¬ 
sion No one m ordinary language would ^peak of land or building' 
vested in a trustee and in which the trustee has no beneficial interest 3j> 
his ‘property 1 may observe that if jour Lordships 

turn to the Act of 1854 you will find the very exprc'sw" 

property of the institution’ used in more than one plice to deii^ 
real and personal property held on trust for the purposes of , 
institution, though not legally vested m the institution itself” pc'" 
Macnaghten m Mayor of Manchester v McAdam. 3 Tax Cases 4yi 
(1896) AC 500, 513 

The General Clauses Act (X of 1897) while not defining 
defines movable property' as aU property that is not immovable ‘Pro¬ 
perty has been held to apply to debts, m certain circumstances, to chosen 
m action of all kinds, to copyrights, to patents, to debentures and even 
Government annuities, but even this wide interpretation cannot include 
the right to a future salary, Eggar v Conmnssioner of Income lax. Bunxo 
2 ITC 286, 4 Rang 538, AIR 1927 Rang 95 In this case, » 
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professor had agreed as a condiboa of his appo ntnient to hand over 
iis salary for the benefit of students and did so It was held that the 
salar) vras not income frtwn property held under trust The money 
became trust money if at aU only after »t was paid o\er to the trust and 
not when received by the professor 


A possible distinction between income from business and that from 
property is that m. the latter case the person to whom income accrues tabes 
no act ve pari m the operations producing profits or to pot u n another 
way the distinction is between property and personal exertion, but this 
line of reasoning is ruled out to some extent 1^ the decisions m Excels 
Profits Puty cases of which the leading on^is Coiiimtssjoncrs of bland 
Rirenue v South Bihar Ratkiay 12 Tax Cases 6a7 holding that t is pos 
sible to have a business without being bu«> I In Malak v Con mt^ttoner 
of Income tax, CP 2 IT C. 443 the Crown conceded that busine s was 
‘property for the purpose of clause (i) Accord ng to the Incon e-tax 
Manual the word property m section 4 (3) (1) does not bear the 
restricted meaning that it bears m section 9 of the Act but includes secun 
ties or bu mess or a share in a business 


Clause (i) (<j) which is based on the Fnglish law gives the concession 
10 business profits anl> under rtnngeni cond uons viz (1) the business 
should be earned on in the course of the carrying out of a primary purpose 
of the institution or the work in connection with the business shoul 1 be 
carped on mainly b> the beneficiaries (2) it should be earned on on 
behalf of a rel gious or charitable institution and (3) the profits should 
be applied solel) to the purposes of (he institution 

In In re Cadodta stares 1941 ITR 38o (Lah) it was held that 
clause (1) applies to ca cs of trust or other legal obligation while 
clause (l-o) applies to cases not covered by a trust or other legal obli 
gat on If clause (la) had been intended to be an exception to 
clause (1) It should ha>c been expressed as a proviso is the clau e 
stand It gives an additional concession meases not covered by clause (1) 
If both the clauses were intended to refer to the same class of institutions 
‘he same «et of words should hast been used 

Tlie word property is of wide import as held b> the Privy Council m 
the Curnmbhoy Case 193a ITR. 39a and so taken for granted at all stages 
(includuig before the Privy Counol) m the Tnbune Case 1939 ITR 
415 and covers a bu ness Aforcover the general provision m clause (la) 
{tK nol confined to tnisis^ carnaA cncn-iAe v{rt:na’4 ctrnccssitm rfi 
clause (1) (relating to trusts) 

In ihe Tnbime Carr the word property was held to cover the stock 
and good 111! of the press and the new paper while in the ca e of the 
ill India Spinners AssoeiaiioM, 1944 ITR 482 (PC) it was held to 
cover the organisation and undertaking and the fluctuating stock of 
yam and doth. 

On behalf of probably includes also fay for there is no rcaswi "by 
business vamtd on bv an inslitutioti should fie m a more di-advantageou* 
po<;iiion than a business earned on on its behalf The various condilioiK 
imposed would all be questions of fact. 
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‘Held under trust.’—^These words refer to cases in which there u a 
regular trust A formal deed however, is not necessary to constitute a 
trust, still less a legal obligation bindu^T the trustees The rules of the 
constitution will be enough for this purpose, a departure from the rules 
would be a breach of trust or legal obligation which the Court could 
Tcstram AH Jiidto 5/'injiers’ Wssociahon v Comnussvincr of lucomf tor, 
Bombay. 1944 IT.R 482 (PC) 

‘Other legal obligation*—Thiv lias not been defined, but it would 
clearly include Moslem lyakfs and Hindu Endowments, In re Trustees 
of the Tribune, 1939 IT R 415 (PC) See also obhgations m the 
nature of trusts contemplated m sections 80 to 95 of the Indian Trus * 
Act The test of 'general public utility* applies as much to trusts m 
English Sense as to other trusts or other legal obhgation A fonnal trus 
IS not necessary to secure the exemption, Eggar v Commissioner 
Income-tax, 2 IT C 286 All that is required is a legal obligation 
apply the income to charitable or religious purposes But mere eiitnes 
m the assessee’s books will not iii themselves constitute a trust or olhe 
legal obligation, f?iH Ar Ar Rtn Ar Aninachalam CheiMf >' 
Cowini-fJWitcr of Income tax 3 IT C 38 


Trust-Existence of—Question of fact—Though it is 
sary m order to create u trust that the person or persons m whose 
the trust is created or the public should know about it, or that the 
should divst himself of contr''!, F L S K R. Chdtxar v Commissioicr 
of Income tax, Moiras, 5 ITC 50, the absence of such ^^nowledge « * 
arcumstance to be taken into account m deciding whether or not m 
liad been a real dedication to a diarity and whether or not the k 
created or the trust so said to be created can be revoked This is puj®) 
a question of fact, Rm Ar Ar Rm Ar AruMchalom CheifiOr 
Commissioner of Income lax, 3 ITC 38 

Wholly—^This word means ‘solely’ and not ‘mainly’, Commissxo^*^ 
of Income tax y Maulana Malak, IQi \C 155, AIR 1928 Nag 1" 

Property held in part for such purposes—In of 

Income-tax Officer has to satisfy himself as to the actual 
•setting apart of the income It is not necessary that the income 
have been so applied before the assessment or in the jear of 
will be sufficient it it is ‘finallj set apart for application to c 
or religious purposes ’Finally* evidently means irrevocably 
Where, however the trustee ha«. discretion as to 
some of the purposes are clearlj not charitable, the trust is not 
and cannot get the benefit of this sub-clause, In re Probynabad o « 

(1936) ITR 114 (Lah) , i. of tl>« 

Where the objects of a fund arc distributive and the who 
funds ma> be expended on any one of them at the discretion 
and even one of the objects is not charitable, the trust is tiot 
On the other hand if there »s a general chantable intention 
not fail merely because, witbm Uw ambit the trustees are 
and if the trustee selects an object not chantable in jaw, iT-l^ 

intervene and rectifj the error. In re Txlak Memorial rtina. 


bail 


26 (Bom.) » j batJ 

A trust which, inter aha, among admittedly chantable 
for its objects the following vix *'lhe agricultural, mdustnai, c g,\itig 
and other pursuits” of a (religious) conunumtv, ‘‘entertaining ** 
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at hornet and parties contributiiHis to memorials funds raised foo hold¬ 
ing social educational religious industrial or political conferences or con 
gresses and for public entertainments uhicli the spintiul head of the com 
niunily for the time being ma^ deem fit and m which no part of the 
property was set apart so as to be identified as appropriated exclusive!) for 
charitable or religious purposes was held by the Pnvj Council to be m 
eligible for the concession under this section Uoidono Malak \ Commn 
sioner cf Income tax Central Provinces, 57 I A. 260 AIR 1930 P C 226 
affirming AI R 1928 Nag 10 Income from property dedicated to a wakf 
which IS emplo)ed for the maintenance of an individual and his children, 
even if ultimatel) the income might be u«ecf for pious or chantaWe purpose* 
IS similarly ineligible UmarBaksh\ Coinnttsstoncr of Income ax Punjab 
5 ITC. 402 Commissioner of Income lax Bombay v Abudakar Abdul 
Raitinan 1939 IT R 139 Comtmssioner of Income tax Stud v Ibrahnnjt 
Kakecmjx, etc 1940 IT R oOO Comtmsstoner of Income tax Madras v 
Jamal Muhammad 1941 ITR 375 Commissioner of Income lox Bombay 
\ Karim Brothers Chaniy 1943 ITR 603 Commissioner of Income tax 
Madras v Shtrasi 1944 I T R. 179 

Consequent on the observation of the Pnvj Council in the Tnbune 
Case as to local custom etc there has been much litigation m respect of 
Muslim family chanties as will be seen above 

The maintenance of a Shebait roav or ma) not come within the 
category of religious or chantoble purpose It depends on the circum 
stances of the ca«e If for instance a dedication is absolute and a small 
portion of the income is given to the Shebait for the remuneration for 
carrying out the trusts of the endowment it would not be sec^ar It on 
the other hand a fixed sum is given to rehpous or charitable purposes and 
the residue of the income is given to the Shebait for his maintenance the 
residue would be held to be secular 

The test is whether a suit for partition lies for division of the residue 
In any case any portion of the income dedicated under the trust which may 
be misappropriated would al o be assessable—(/ncoiic tax Afoiiuol) 

In any case after the amendment o{ll939 that part of the income of a 
pnvate religious trust (which expression ma) need judicial interpretation) 
which does not enure for the benefit of the public is not exempt 

A trust in which the managing trusrtee the founder could borrow 
without limit which he could revoke or utilise for his own purpose or for 
that of his companies i not chantable The mere possibili^ that some da) 
the undoubtedly charitable institution contemplated by the trust would come 
into existence is not sufficient to constitute a chanty Comnnssumer of 
Income tax Madras \ G D Jfaidu Institute, 1942 ITR 35S. Oa the 
other hand, where a will ran M) trustee shall utilise my residuary property 
for such acts of chanty as he deems proper but if my trustee thinks fit he 
can give a one fourth part of my residuary property to \ it was held that 
three fourths of tlie income of the residue was exempt from tax Chaturbhuj 
Vallabhdas v Commissioner of Income tax Bombay, 1946 ITR. 144 

Only to the extent that a mixed a/akf (i e, partly chantable and partly 
not) IS chantable ts its income exempt Commwfioitcr of Income tax Smd 
V Ibrahimjt Hakimjt etc 1940 ITR aOl 

Where the property is under trust or other legal obi gation Z'.kolly for 
rebgious or chantable purposes the Income tax Officer cannot enquire into 
the actual application of the income “Hie trustee will take the consequences 
I-S8 
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under^ the law for any breach of trust, but the. Income tax OlSccr cannot 
refuse exemption on the ground ih.it the inoMne is not in fact being applied 
to the purposes of the trust 1 xamplcs of partial trusts are where property 
IS bequeathed subject to the maintenance of certain chanties or when a 
manager of a charity gets i share of the trust income as his remuneration 

Expenses of management—Where property is held in part only for 
religious or charitable purposes a proportionate shin, of any expenses 
incurred on mamgcirent is allowable—/iicOHif-tox Mamial) 

Religious—The word has not been defined, nor is a simple definition 
possible The English law forbids bequests for superstitious purposes but 
there is no such prohibition m India Whether a particular purpose is 
religious* or not would depend on the circumstances of each case, on the 
personal law of the person concerned, and on custom It has been held, 
Umar Baksh v C<iMiHiirjio«cr of htcome lax, Punjab, 5 I T C -402, see also 
Chaudhur^ v Comnnsstoiier of Income^'ax, B & 

ITC 7 AIK 1936 Pat 532 that, since a taxing statute is mtended to 
M of universal application in the absence of clear words to the coiitrao* 
the words religious and charitable should be construed without reference 
to the personal law of the assessee and that further, since the Jaw has been 
drafted in the English language by persons personally acquaujted witjj 

1 nglish law on the point, it wa^ only proper to construe the words with 
reference to English law 

Though this decision has not been overruluJ, not Iiaving been cousi 
dered at all the Privy Council have made it clear in In re Trustees of the 
Tribune (1939) I T 415 and m .jftniHm AssoctaHon \ Conu 

missioner of Income-tax. Bombay, 1944 LT R 482 that under the Ind an 
Act the test of genera! public utility should be applied with reference to 
customary law and common opinion amongst the community to which the 
parties interested belong Tlierc is nothing wrong however, in construing 
words in the Indian Act which is in the English language with reference 
to the meaning given to such words in (he construction of similar statutes 
in the United Kingdom even tliough the actual tests to be applied eg 
the test of general public utility>may be different m the two coimtnes 
Conmiw^wcr of Income tax, Madras v Jamal Muhamad & Co, liWl 

The promotion of religion means the promotion of spiritual teaching 
m a wide sense and the maintenance of the doctrines on which it rests and 
the observances that serve to promote and manifest it—not merely a found 
mion or cause to which such religion or leaching can be merely related 
rherefore a society formed for the purpose of settling Jews m Palestine, 
which had power to own schools bmid factories, railways, etc., and own 
property for the purpose was held not to be chantable, CommissUjneTS c] 
Inland Revenue \ Keren Kaycmcth Le Juroel. Ltd. \Q AT C 160 , 

2 K B 465 

Charitable purposes—The Act defines 'charitable pn‘’P° Jl! 
utcludmg relief of the poor education medical relief and the advancemen 
of any other object of general public utility ’ Analogous defimtioit® 
other Acts are the following Section 3 of the Chantable Endow nn-”^ 
Act {VI of 1890) defines chantable purpose’ as including relief or 
poor, education, medical relief, and the advancement of any other ooj 
of general public utility, but not a purpose which relates heeii 

religious teaching or worship The latter part of this definition has 
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omitted from the definition in the Income-tax Act, and religious' purpo es 
also get exemption under the Indian Income tax Act hection 17 of the 
Transfer of Property Act refers to religious and charitable’ endowment' 
as being ‘for the benefit of the public m the advancunent of religion, 
loiow ledge, commerce, health or any other object beneficial to mankind' 
The question of determining whether a purpose is charitable usually 
arises in the admmistration of the law of property, and there is little diffi¬ 
culty in applying the same pnnciples in determining the objects of an insti¬ 
tution a» in determinmg the puqio^es to which prpperty is devoted 

As the word used is includes, the definition is not exhaustive If 
the endowment is religious, it is not charitable for the purposes of this 
exemption to the extent that income from a private religiou- trust does not 
enure to the benefit of the public this condition was formally included in 
the section in 1939 If the endowment is nor religious, and at tlie same time 
it IS meant to benefit a few persons, it can hardly be considered chanlable ’ 
There is no such thing as a pnvale charitable trust there may be a private 
trust for religious purposes and ihc amendment in 1939 makes it dear that 
such private trusts are not exempt from tax ComiHtssioiter of Incoiuc tax 
\[adras \ Jaiuai Muhammad Saktb, iWl ITR 375 

The words ‘general public utihtv' however, should be construed, m a 
necalive sense as not confined to tlie advantage of a few specified persons 
and not as meaning to the benefit of the community generally irre-iHctive 
of class or creed It would be quite sufficient if the benefit went to a 
section of the community See Re Mellody, (1918) 1 Oi 228 a case of a 
bequest providing for an annual treat to -omc si.hoot children The point 
m all such cases is that the donor does not intend the benefit to go to parti- 
eular individuals nor to let them elavn the benefit A trust or gift is not 
charitable merely because it is benefiaal to the pnblu. see In re Hcad~ 
maS'er's Conferctiec, 10 Tax Cases 73 A benevolent purpo-e or a liberal 
purpose is not necessarily a charitable purpose, per I (nrence LJ, in’ 
Trustees of liab\.rt Marwe I/ohjioiw v Comtnxssxoncrs of Inland Reicnuc, 
11 Tax Cases 425 The guiding prinapic is gnea in Re \^otlogc, (1895) 

2 Ch 6t9 in which a testator tndow^ a cup for yicht-racinj, anvl the 
endovvmcHt was not considered chmtablc. 

Per Kekcutch, J (whose judgment was affirmed by the Giurt of 
Appeal)—‘In order to uphold this gift as charitable, f think I ought 
to see that it is by itself directly, and as its mctSMry and vil^nded 
result, beneficial to the communitv MitKAt any gift mav in some 
sense be said to be beneficial to the community " 

The i>oint is that the avoweil objeti must be the benefit of the coramu 
mtv , tJiat IS, there can be no chanty, without there bting a charitallc 
intention On the other hand, the mere intention of the donor will not be 
conclusive and it is for the Court to decide what is tlie nature of the object 
of the trust. In re Trustees of the Tnhune, (1939) ITR. 415 (PC) 

A gift ‘ unto my country, England’ has been held lo be charitable In re 
5»ii/Ji Pubhe Trustee v 5»iit;i. (1932) I Cb 153. 

It lias been held m -England that disinterotcd or altrui'tic work n not 
nececsanly cEintable nor is public utilitj a* vuch, Anglo Stiedish Sieiety 
V Conimisstaturs of Inland Heienue, 16 Tax Ca.<e» 34. and, though the 
definition of ‘ chantable purjiose in the Indiau Incimic-tax Act indadts an 
object ot public utility, the words public utility" sSoi-!d prcvun^bly be 
con'fruid m an immediate nither than a remote sense. 
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ITR 415 (PC) The Fngli&h decisions on the law of chanties are 
not based on definite and precise statutory provisioiiN They have been 
developed m the cour'C of more than three centuries bj the Chancery courts 
Tht list of clnntablc objects in the preamble to the Act of 1601 was taken 
as a sort of chart or schutit b> the Courts which adopted it as a ground 
work for developing the law In doing so they made liberal usc of analogic , 
so that the modern Englidi hw cm only bt ascertained by considering 
i mass of particular decisions often difficult to reconcile It is true that the 
definition in section 4 (3) of the Indian Act has largely been influenced 
h\ Lord Macnaghtens definition of chanty’ in the Pcnisel case, 1891 AC 
531, 3 Tax Cas 53, but that definition has no statutory authority and H 
not precisely followed m the most material particular, its, the words of 
the section include 'the advancement of any other object of general public 
utility”, whereas Lord Macnaghten s were ' other purposes beneficial to the 
community ’ The differenci. |>articulariy the usc of the word ‘public’m 
the one case is of importanct. This would exclude the object of pnvate 
gam such as an undertaking for commercial profit, on tlie other hand, it 
cannot exclude a puqxisc which may be of public benefit though there 
may be difference of opinion as to the vvivdom of the object, e g helping the 
poor agriculturist through making him spm yam or weave cloth AlUndia 
Spinner/ 4ssocia ton v Coiniiiissioner af Income-tax. Bombay, 19^14 IT 
R 182 (PC I It an instrument uses the word ‘chanty’ generally, without 
any qualification it refers lo public chanty, and is covered by charitable 
purjwses’ in this sub- ection ChaihnrbliuiJas Volhblulos v Commissioner 
of Income fax Bombay, 1946 I T R 144 


Institution — The essential idea conveyed by it, in connection with 
such adjectives as Scientific or literary' is often no more than a 
scheme or arrangement by which literature or science is promoted, without 
reference to the persons with whom the management may rest, or m who'^’ 
the property appropriated for these purposes may be vested save in so far" 
as these may be regarded as a part of such svstem scheme or arrangement 
That is certainly a well recognised meaning of the word One of the dch 
mtions contained in the Imperial Dictionary is as follows “A system plan 
or society, established by law or by the authonty of individuals for promot 
ing any object public or social per Lord Herschcll in Mayor, etc, of Man¬ 
chester v McAdam. 3 Tax Cases 491 (1896) A C 500 


“It IS a little difficult to define the meaning of the term institution m 
the modem acceptation of the word It means I suppose an undertaking 
formed to promote some defined purpose having m view generally the 
instruction or education of the public It is the bW (so to Wk) called 
into existence to tranMate the purpose a- conceived m the mind of theJoun 
ders into a living and active principle”—?«• Lord Macnagklen (Ibul) 

r Applicable solely to religious etc, purposes—The income of the 
institution should be applicable solely to rdig.ous or charitable purposes 
before It can be exempted It is not ordinarily the function of the Income- 
tax Officer to enquire whether m fact it is so applied All that he has to 
see is whether under the rules and constituUoo of the institution the income 
is applicable Where there is no clear condition in the rules of the msh 
tution, the fact that the income is not actually applied to the purpose may 
be evidence that it is not so applicable and to that extent the Income-tax 
Officer may enquire into the application of the income The word 'apph* 
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cable m clausC («) i- not so 'Jnct as t^e uords finallv cet apart for 
application in clause (j) 

Voluntary contributions —In the United Kingdom where income 
of chanties as *^uch is not exempt but onl> in respect oi specified sou^ce^ of 
income the meaning of the expression has been the subject of discUs ion 
It was said that the word pa^-ment was s)nonMTiou with contn 
bution and that the word \oluntan did not mean gratu tou but 
meant given mthout compul ion In m\ judgment what is 

or IS not a \oJuntar\ conlnbuiion must in each case dcptnl on the 
object for which and the object to which the contnbut on made In 
each case it «eems to me it musi be a cjuestion ot fact To 

pa) £l to a benefit match of a professional cncketer for his o n pocket 

would I should sa) be a voluntai) contribution To pai £1 to t,et 

access and right to a special seat upon the ground for the match I 
hould mjself not call a \olunlar) contribution at all I 

decline altogether to attempt to giie an exhaustive definition of what 

are or are not funds voluntanl) contributed for if I did I should as 
It appears to me land m)«e1f m the «amc difficulties in which the 
learned Judges who dead^ the cases in question as it appears to me 
got themsehes into per Smtlh J in Conn ussioners of 

Inland Rnenue v Vcu Unit ffstiv Club 2 Tax Cases 279 18 QBD 
720 

The Maharajbagh Oub Nagpur a Social Gub unsuccessfully da mcd 
that subscnptiona to it were voluntar> and that it was an institution ot 
public utilit) The MaharajbagJi Club Ltd \ Co«imiJJio«fr of Income tax 
5 ITC 201 

Law m the United Kingdoin.-~Lnder Schedule A (propert) tax) 
exemption is gi^en to (1) public buildings and offices belonging to any 
college or hall m an) University (not occupied b> any member or by anv 
person paynng rent) (2) public buildings office and premises belonging 
to anv hospital public school or alms bouse (not occupied b> aii) officer 
who e income amounts to £laO a year of more or by an) person paying 
rent) (3) any building being the property of any blerary or scientific 
institution which is used solely for the purpose ot such institution and iii 
which no payment is demand^ or made for any instruction given there by 
lectures or otherwi e (if the building is not occupied bv any officer or bv 
a person paying rent) (4) rents and profits of lands tenements heredila 
ments etc belonging to a hospital public school or alma house or vested 
in trustees for c^ntabie purpo es in so far as the income is applied to 
charitable purposes (till this did not extend to the premises owned 
and occupied by the chanty) (a) under Schedule C—Govemirent and 
other ecunties—on stock belonging to chanties In 1921 exemptions 
were given (1) in respect of Schedule B—occupancy tax—m respect of 
Iand'> occupiM by a chanty provided that the work m connection with the 
husbandry is mainly earned on by the beneficiano of the chanty and the 
profits applied solely to the chanty (2) m respect of Schedule D—trading 

_,f j}je wxirk is mainly earned on by the beneficiaries, of the chanty and 

the profits solely appli^ to the chanty And in 1927 m respect of trade 
exera»ed in the course of the carrying out of the pnmaty object of the 
chanty even if the trade is not earned on bj the beneficunes As a result 
OI these ^angc# n any of the leading deasions m England have become 
obsolete 
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As Pollock M R put it B^ghlon College v Marnott, 10 Tax Cases 
235 (1926) AC 192 — 

There is imder the (Enited Kini^doan) Income tax Acts no general 
exemption for chanties aa such from income tax. Unless the 

chanty can justify a claim to the particular exemption allowed in res 
pect of tax collected under the several Schedules it remains liable to 
the tax 


On the other hand m India there is a more or less general exemption 
in favour of cliarities leaving aside the limitations imposed by clause (l-a) 
added m 1939 English decisions are therefore of limited guidance 
m deciding what is or is not a charitable etc purpose and in any ca.e 
an exemption should be determined by the language of the Indian Act 
in that behalf and not with reference to English Statutes In re- Trustees 
of the Tribune 1939 ITR 415 (PC) -III Iiidta Spwmr/ Association 
V Commissioner of Income lax Bombay 1944 ITR 482 (PC) 

Under the English law all religious purpo es are also charitable In re 
IVhilc IPMv V WhiU (1893 ) 2 01 41 32 Special Comnutsioiicrs cf 

Income tax v Pcinsel 3 Tax Cases 33 but certain purposes which woiua 
be rel gious according to non (Thnstian or rather non Anglican standards 
would be superstitious and not religious A technical meaning has beat 
assigned to the words charitable purposes bv the Court of CSiancer) 
England Certain chantable objects were enumerated in the preamble to 
Statute 43 Elizabeth c 4 but the Courts have given a very wide 
pretation to the words The subjects are enumerated in the Mortmain and 
Chantable Uses Act 1888 as below 

Relief of aged impotent and poor people maintenance of sick and 
maimed soldiers and manners schools of learning free school® ano 
scholars in Universities repair of bridges ports havens causcwa)* 
churches sea banks and highways education and preferment 
orphans relief stock or maintenance for houses of correction niarta 
ages of poor maids supportation aid and help of young trade*®^ 
handicraftsmen and persons decayed relief or redemption of prison 
or captives aid in ca«e of any poor inhabitants concern ng paymm 
of fifteenths setting out of soldiers and other taxes 
"^e meaning of the words chantable purposes in the income tax 
was threshed out in Special Comn issioners of Income tax v Pcviscl 3 


Per lord Maciaghfen— In all English Statutes when there is 
coritrolhng context a technical meaning is attached to the word cbanl) 
and svnonymous therewith is the word charitable as used m 
expressions as charitable (rust etc Chanty m Us legal 

comprom se four principal divisions—trusts for the relief of 
trusts for the advancement of education trusts for the advancem 
of rdigion and trusts for other purposes beneficial to the comm^* 
not falling under any of the preceding heads The (rusts last referreo 
are not any the less chantable m the eye of the law because they^ ^ 
dentally benefit the rich as well as the poor as indeed every chanty 
do either directlv or indirectly The (Income tax) 

nothing to do with casual alms giving or chanty of that sort nor m >■ . 
has if anything to do with chanty which is not protected by a ‘ 
a permanent character The provisions of the Act are concerned w ^ 
the revenues of estabhshed institutions—the income of chan 
endowments (1891) A C 531 ■’SO 583 586. 
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Mote that as regards the fourth head, the benefit of the communitj, 
(here is no mention of povertj 

The words lu the preamble of 43 Elizabeth, c 4, are not a definition 
of charitable cases but are a detailed statement of certain cases which 
are to be chantable and in dealing wth the matter the course whicfi 
the Court of Chancery has pursued has been to look at the enumeration 
of the chanties in the statute and to include under the word chantable’ 
any gift of funds for a public purpose which is analogous to those 
mentioned in the statute Per Lard Wrenbury in Verge v Soitter- 
vtlle, (1924) AC 496 502 

In 3 United States Sunday Act chanty has been hdd to include 
'eveiy thing which proceeds from a sense of moral duty or kmdness 
or humanitj for the relief or comfort of another and without any regard 
to ones own benefit or pleasure DayU v L & B R R, \\Z Mass 
197 

Question of law—‘Whether a trust is chantable withm the meaning 
of tJic statute or whether a particular object is one of general public ulihtj 
IS a question of law, though it is for the Commissioner to find and slate 
the rele\ant facts In re Trustees of the Tr\hntiiai, (1939) ITR 415, 
Ro^al Choral Society v Inland Revenue (C/4), 1?W ITR (Sup) 13, 
dissenting from the deasion of Lord Hanwx>rtli, M R , in Yorkshire Agneui^ 
tural Society \ Inland Revenue, 13 Tax Ca$ 58, that the question is one 
of fact. An India Sf^nncYs Aisotioiwn v Commissmntr of Intome tox, 
Bombay, 19-14 I T R 482 (PC) 

Lands vested in trust for religious purposes—Lands were vested in 
trustees to app]^ the rents and profits in maintaining (1) the missiooai> 
establishments among heathen nations of the Moravian Church (2) a school 
for the children of mimsters and missionaries, and (3) certain religious 
estabhshn^ents denominated choir houses Held, by Lord Watson, Htrs 
chelJ, Macnaghten and Morns (HaJsbury, L.C, and Lord Bramwell dissent 
mg) that the trust was owe for '<AarvUUe purposes' wvtluu the meauvug of 
the Income tax Acts In those Acts the words “chantable purposes' are to 
be interpreted not according to their popular meaning, but according to their 
technical legal meaning Special Cotnmuswncrs of Income tax v Petnsel, 
3 Tax Cases 53 (1891) A.C 531 This is one of the leading cases on the 
subject 

Chanty—Scottish Law—In IViUon and others v The CroiL’it, 5 
A T C 378, the Scottish Court of Session hdd that m Scotland a charity 
should be construed according to Scottish and not Enghsh law 

Wwirfisi—-jn^ciW/A—4-r. S'. ^iTdr.xsCa Yt'^A'liasmyevh 

\ Shcarsmtlh, 2 Tax Cases 219. 19 Q B D 624, a hospital received pajing 
patients at remunerative prices and applied its surplus income to the exten¬ 
sion and improvement of the hospital buildmgs Held, that the surplus 
was profit asressable to income tax as the institution was not 'chantable' 
In Needham v Berbers. 2 Tax Cases 360, an institution for the insane m 
whidi some paticnU paid sufficiaitlv well for all the inmates to be support¬ 
ed without pa>iiicnt and which was therefore self supporting was hdd w 
be not ‘cltarilable’ although it w as founded by cliantable donations and nu*d? 
no profit In Catusc v lunatic IlospiStl, Noltinaham, 3 Tax Cases 39. 
however, an •is>lum with substantial chantable endowmiavts which look in¬ 
patients at runiuicrativ t. prices was coa<idcred to be ‘chantable’ The dillcr- 
coce bctvfecQ Uwse deasious was founded on the fact that m the one case 
l-55> 



466 THE INCOilE TA5 c ACT [S 4 (3) 

the institution was chiefly dependent on the fees while m the other it was so 
decendent on the endowments 

College or School—Receiving fees—A college was built and en 
dowed to enable >oung women to cany on their studies after leaving schools 
Each student paid in fees £90 a year or upwards, the receipts from the 
endowment being as to fees m the proportion of about two to one Held, 
that the college was not exempt as a chanty school , Southwell v The 
Governors of Royal Holloway College, 3 Tax Cases 386, (189a) 2 Q 
B 487 

See alsp per Phtlhmore J , m Go^rernars of Bradford GroHiHiur Sclaol, 
6 Tax Cases 136 following the tests laid down in Charterhouse School v 
Lantarque, 2 Tax Cases 611 and Soutku/cU v The Governors of HoUo'vay 
College, 3 Tax Cases 386 

“Now a school which is nearly self supporting but has some assist 
ance from endowments is not a chanty school A school which is 
almost entirely supported by endowments but gets some little assistance 
from fees paid by scholars is a chanty school and in the same waj a 
hospital which is almost entirely chantable is exempt as a hospital 
although It has a few pajmg patients Per contra if the hospital is 
almost aitirely self supporting it is not exempt because it lias some 
residual endowment The whole matter therefore is a question of 
degree ” 

A school in which full fees are paid by the students, and the surplus 
IS devoted to the improvement of the College, is not a charitable institution 
but conducts a trade —decided by the Court of Appeal in !>[arnott v Brtgh 
ton College, (1925) 1 KI3 312, reversing the decision of Rowlatt, J 

Per Scrutton, LI•— When any person habituall) and 

as a matter of contract supplies money’s worth for full money pa) 
ment, he trades within the meaning of Schedule P Tins » 

a case where persons subscribe to enable transactions to be earned on 
which could not be earned on by the commercial returns alone. 

This decision of the Court of Appeal was upheld by the Hou« o 
Lords m Brighton College v Marrtoa, 1926 A C 192 10 Tax Cases 
213 

Chanties—Contingent and not exclusive—Mr Joseph Rank by ^ 
indenture made in March, 1917, settled upon trustees certain ucb 

held, together with the income Uicreof, upon trust “for the bentfit ot s 
persons institutions or purposes as the said Joseph Rank shall by 
ing under his hand or by will appoml In default of any sucli 
ment the trust funds and income were to be held by the trustees upon 
for tlie benefit of the Wesleyan Methodist Church The ''' ,Q,rt 
income of the trust for the three years ended Sth April, 1918, 

1920 was applied by the trustees to certain cliarilablc institutions u' 

ance with written directions given at various dales by Mr josep 

Tlie tru'itccs applied for repayment of the Income tax vcaf* 

deducted at tlie source from the trust income dunng the above Inf 

on the ground tliat under ihe deed of trust the income in 

cable to charitable purposes only and had been so applied r’ to 

inasmudi as the settlor possessed, under the deed of stltlcmml ^ jjjg 

execute an appointment in favour of purposes that were not 

deed did not create a trust for chantable {niriioses only, - y Tf^ 

ly powers were exercised by fhe settlor in favour of elianty, ^ 
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Special CommissuMicrs of Income tax (Ek parte Rank’s Trustees), 8 Tax 
Cases 286 38 T L R. 256 This was followed m India in In re Prob\nabad 
SUtd Farm, (1936) ITR 114 (Lah ) ■' 

The first se\en objects of a trust were non-chantable, and the balance, 
if an>, of the funds and income of the trust was to be applied to cliaritable 
purposes There was only a single block of income Even before fullymeet 
ing the first seven objects, the trustees spent money on the eighth le, the 
cliantable object It was held that since the prior obligations in respect of 
the first seven objects had not been met the money actually applied to the 
charitable object was not 'applicable to charitable purposes only Lcro 
rcnce v Inland Retenue. 19ATC 171 (K.B ) 

Common pastures—Grazing charges used for the benefit of—The 
freemen of Boothani Ward had possessed certain rights of common pasture 
over certain lands B) a certain statute some of these lands were vested 
in the Major of the place for the benefit of the freemen Grazing charges 
were made upon non freemen', and these sums were used for the benefit 
of some of the wido>vs of the freemen Claim was made that the propertj 
was legally appropriated and applied for a charitable purpose Held, that 
although an interpretation short of and different from, the technical mean 
ing assigned to the term charitable purposes, by the Courts and adopted 
by the House of Lords m the Income tax case of Pemsel, 3 Tax Cases S3, 
should be given to the same term in the Corporation Duty Act, jet that 
interpretation should be a sufficiently wide and liberal one It would 

not, however, include a case in which the beneficianes of the chanty had no 
nght to the benefits and received them only through the consent of the real 
owners, tw, the freemen, In re Doctham Strays York Commissioners of 
Inland Revenue v Scott and others, 3 Tax Cases 134, (1892) 2 QB 152 
Mutual Benefit Association.—'The objects of an institution were to 
afiord relief to decayed members m distress, sickness and old age, and to 
aid widows and protect children Subscription was an essential condition 
of membership, but relief was claimable only where the arcumstances were 
necessitous, and no members were entitled as of right to such rehef, an 
absolute discretion in the matter vesting in the directorate Held, that the 
institution vva» not a charitable institution, but substantially one for the 
mutual benefit of the subscnbuig members, who m the event of the directors 
misapplying the rules or declining to act upon them according to thar pro¬ 
per construction, would have a right to redress in a Ccpiirt of Equity, The 
Linen and Woollen Drapers, etc, Institution v Commissioners of Inland 
Revenue, 2 Tax Cases 651, 58 LT 959 

Trade Societies_Benefit restricted to members —Exemption claim 

ed on beha'll of a Scotdn Incorporated Trade Societj on the ground "drA 
its income was legallj appropriated and applied to a ''charitable purpose' 
Held, (1) that the meamng of the words legally appropnated ’ is that the 
appropriation must be of such a kind as to create a legal obligation upon the 
part of the administrators of the pn^erty, to apply it in a particular manner, 
(2) that funds belongmg to an inoiiporated body which are derived from 
entry moneys of members, and are solely applicable as pensions to decaj-ed 
members or widows of members, at the ab^lute discretion of a governing 
body, are not to be regarded as funds ‘ legally appropriated and applied for 
any chantable purposes” within the meaning of the statute The jneorp^a- 
tton of Tailors m Glasgow v Commsstoners of Inland Retenue, 2 
Cases 297. ‘ Legally appropriated' in English Acts roughly corresponds to 
“held under tmst or other legal obbgation m this sub section 
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A Chamber of Commerce is not a cluntabie instilution even though it 
IS not formed for the purpose of making profits and may be an object of 
general public utibtj in ordinary parlance. The fact that the Chamber 
maintains a hospital out of its fun^ will not m itself make the hospital ot 
Chamber a charitable institution especially if the hospital is for the himted 
benefit of the members and their cemstituents Chamber of Commerce, 
Hapur V Commissioner of Income lax, UP, (1936) ITR. 397, AUt 
1936 All 76+ 

The Bombay Gram Merchants’ Association the income of ^vhlch had 
to be spent "as per the resolutions of the Committee from time 

to time on matters of commercial anti other small as well as big wori^ o 
public utility’ was held to be not cliantable since the benefit was Mnhne 
onlj to a section of the public, vts , those interested m Commerce, Cowmis 
sioner of Income tax, Bombay v Bombay Gram Merchant^ Association, 
(1938) ITR 427 The ruling must not however be considered to imply 
Uiat a chanty must extend its baieiits to all members of the public wituou 
any limitation 

Masonic Lodge—A Grand Lodge of Masons claimed exemption m 
respect of the income of certain funds devoted to tJie relief of necessitous 
Masons, or their dependants, at the discretion of the admimstering 
Every Mason by whom, or by whose dependants, benefit was received fro 
the funds, had to some degree contributed thereto througli his Lodp, i>“ 
the funds were largely derived from other sources than such contribution 
and the greater proportion of each individual Mason’s contributions to n 
Lodge did not go to these funds Held, that the exemption applied 

Per the Lord .Th^ m^niner nf "lepaJlv appropriated 

and applied 
change—as 

tion of the * ... ..o..w -. 

the direction of the trust or the constitution of the body which „ 

Therefore the first thing to be got at is whether any particular | 

of corporate property is really what may be called (to use more S®’' 
words) dedicated to chanty The funds are entirely used 
relief of distress in some form or other, and accordingly, primal 
I think there would be no question but that they fall within 
exemption 

Per Lord Mackenzie —It appears to me that the question 
particular fund falls wilhm the exemption of the statute or not 
ly a question of degree If the objects of the Corporation 
mutual benefit if the individual corporators make their contriP ^ 
as an investment, the case would be governed by the 
down m the Incorporation of Tailors in Glasgow, 2 Tax gj/s 
From the bye laws which govern the Tailors’ Incorporation it 2 pp , 
that all that was left was for the mutual benefit of the 
members So, too, m the English case Re The Linen ana i 
Drapers etc. Insiitutum, 2 Tax Cases 651, which was 
liy the Crown, it apjiears friwn the opimon of Pollock, B , that tn 
tution was a Mutual Benefit Society 

In the present case it does not appear to me that the W 

by individual Freeimsons arc of such a character or afflou gj 
necessitate the Court arriving at the conclusion that Hit 
tion are not legally appropriated and applied for a lodge 

'liie individual pays not to aiy of these funds but to a daug 


" does not necessarily mean that there never can be 
if a thing IS fixed back but it means that the .t,, 

v„„A .* , 1 ,..* .♦ .. -.V ^^A .♦ .e ,n ffrms of eiiner 
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makcb these pajnienls m order to* become a Freemason From the 
rules the consequence results that a small proportion of his contn 
butions poes to these funds That however, is not the main object he 
has m view when he makes his contribution He makes his contn 
bution m order to share m the benefit* of Freanasonry and this is not 
confined to mikinp pa>Tnenls from these funds, Grand Lodge, etc of 
Masont etc \ Coiuimsstoncrs of Inland Retenue 6 Ta\ Cases 116 
('1912) Scss Ois 1064 

Temperance Institutions—The Temperance Council of the Christian 
Churches of England and Wale* the pnitcipal object of which was united 
action to «ccure legislative and other temperance reform was con-: dered 
not to be a charitable institution but an institution established for political 
purpo cs a* Its object was to secure legislative reform Commissioners of 
Inland Rcienue v The Temperance Council etc 10 Tax Cases 748 42 T 
LR 618 


The object of a trust was ‘to assist the inhabitants of Falkirk b) 
provid ng them with comfortable rooms where wholesome refreshments mav 
he obtained, where they are free from the templafion of intoxicating liquors ’ 
The trustee maintained two cafes m one of which pnees were charged 
as in ordinary restaurants and in the other at lower rates in order to benefit 
the working classes TTiere were free reading and recreation rooms The 
tni tees n\oided making profits as far as possible 

Held that the promotion of temperance was a chantaMe object and 
thit as the onli way in which the (rust could be gi\en effect to was b) the 
adoption of conuwercial inetlwds that feature should be ignored and that 
the trust should be exempt I,ord Sands however thought that if tlie Crown 
had shoivii that there was a separable branch working at a profit it might 
have been different Commissioners of Inland Revenue \ Falkirk 
Temperance Cafe Trust 11 Tax Cases 353 (J527) Sess C<A 261 

Simplified Spelling Society—A trust the fund of which was to be 
d stnbuted to the Simplified Spelling Society or to any other similar society 
or a*sociatioii was not cousidercd to be chantable TrurVej of Sir G B 
liwUr \ Camimssiauirs of Iitlanl Rciiniic 8 ATC 149 73 SJ 284 
45 T L R. 344 


Anglo Swedish Society—^Tbe promotion of a closer and more 
sympathetic understanding between counlnes* is not a chantable purpose 
Coiuinissioners of Inland Rcienue v duglo-S ledish Socie*^ 16 Tax Cases 
M 47TLR 293 

Social Club — Establishing and maintaining an institute meeting pl^e 
m London for the benefit of Welsh people m or near or visiting London 
with a new to creating a centre in London for promoting social, spiritual 
and educational welfare of Welsh people, and fo«tering the study of the 
Wei h language and of Welsh history literature music and art were the 
purposes of an association which used its premises for public lectures 
debates music club and literary and educational classes and also as a 
lounge library etc The Special Commissioners held that the institution 
was essentially a soaal dub the chanublc features being unimportant 
The Court dedined to interfere 5ir Hon-cll Jones Wtlham’s Trust v 
Inland Revenue (1945 ) 2 AUER. 236 (C.A,) 

Foreign bond holders.—A Soaety for the protection of holders ^ 
foreign securities is not chantable It protects the interests of a Iimitea 
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class only even though in a broader sense the country as a whole may 
benefit incidentally from the activities of the society After all such a 
society merely enables certain private investors to look after their interests 
better and there is no chanty in it CorporaliOH of Foreign Bond holders 
V Inland Revenue, (C A ) 

Widows and orphans of members—Society for the relief of 
According to its Charter the object of a Society was to rclieac the widows 
and orphans of the deceased members who might need assistance and 
according to the same Charter the Society claimed to unite the ad\anhgcs 
of a provident with tho<e of a benevolent society inasmuch as by a small 
yearly subscnption the menbers were enabled to protect tbeir widows and 
orplians from destitution should they need relief and it was bcneN'olent 
inasmuch as its benefits were conferred only to those in straitened circum 
stances The funds of the Society xaerc raised by interest of money* 
legacies and donations and subscriptions of members By far the greater 
portion of the members were in such circumstances that the dependants 
would not in the ordinary course rcfluire relief Held that the funds of 
the Society were solely devoted to the relief of individuals and that tm* 
was a charitable purpose on the authonly of the decisions given me 
Court of Chancery SptUer\ Maude, 32 Ch D 158 followed Cunnace'- 
Edjxrds 12 TLR 614 Re Ctarie, 1 Ch D 497, disbngmshed, Comi i 
JtOHcrj of Inland Revenue v Soctetv for Ihc Relief of Wtdousand 
of Medical Men 11 Tax Cases 1 42 TT R 612 

A Society was established to help (1) members disabled by 
accident and in needy circumstances (2) the dependants of 
members in necessitous circumstances and f3) m the education of ^ 
children of disabled members The members of the Society were 
themselves eligible for relief and subscnplions and donations were 
also from persons unconnected with the medical profession This case " 
decided along with the case of the Society for the Relief of Widows 
Orphans etc and it was held m the same judgment that this SwrtV 
was charitable Commissioners of Inland Revenue v Medical 
Socic*^ far the West Riding of Yorkshire 11 Tax Cases I 42 T L R v 
Per Ro'ilalt J —A purely mutual society among very poor peopi® 
whose dependants would be quite dearly always poor would 
think, be a chanty it would be a business arrangement ' . ^ 

beneficiaries m the present case) have not the nght to anvllnng “ 
funds are vested in trustees who have to do their duty of cour'C fa t 
fullv but they have to select the objects with a view to making as 
as their resources go a due and fair relief of indigence . 

immatenality of the element of private subscription seems to be emp 
sised in the case of Spiller v Maude 32 ChD 158 
Nursing facilities—Society giving—An association whose 
was the provision of nursing facilities to poor people had three 
members pay^^g subscriptions at different rates the bulk of the 
being m Uie lowest class FaaliUes were given only to members “V^g 
cases at fess thaa cost the defiat being met out of donations or i 
from investments of donations etc from the public 
association was charitable Commissioners of Inland Revenue v rec 
Nursing Association 11 Tax Cases 335 (1927) Sess Cas 215 
Library—A Corporate body possessed buildings which were 
as a library and owmed also mortg^es railway shares and banK r' 
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It claimed total exemption Held, (I) that the Sooetys library was not 
property legally appropriated and applied for Lbe promotion of education, 
literature, science or the fine arts (note the difference in the wording of 
the English and the Indian law) (2) that the income of the Society was 
exempt only to the hniited extent that it was legally appropnated by contract 
to the perpetual endowment of a chair of convc)ancing ui the University 
of Edinburgh ( 3 ) that the words li^ally appropriated did 

not mean lawfully appropriated but that the appropriation was to be of 
such a kind as to be legally binding upon the parlies Society of Wnl<.ys 
to thi Stfftiei V of Inland Revenue 2 Tax Cases 257 A 

budding belonging to the Magistrates and Town Council of Dundee was 
U'cd mainly as a Free Libraiy but m one of the rooms accommodation was 
afforded by special arrangement for the books belonging to a Subscription 
Library These books were under the control of the Librarian of the Free 
Library and after being a year m circulation among the subscribers were 
handed over to ind became the absolute property of the Free Library 
Held that the building was not within the exemption m favour of build 
mgs used solely for the purposes of a literary or scientific institution 
Musgrave v Mamsuates and To-cn Cotaml of Dundee, 3 Tax Cases 552 
34 Sc L R 702 


A budding was owned by a Municipal Corporation and was maintain 
ed for the purposes of a Free Library under the provisions of the Public 
Libraries Act 189i Held (bv Lords Her«che]l Macnaghlen and Morns 
HaUbury LC dissentmg) that the building was wilhin the exemption 
from income tax granted to Literary or Scientific Institutions Mayor, etc, 
of Maiieliestcr V MeeJdam 3 Tax Ca<es 491 (1896) AC 500 

University College—The Umiersity College of \ortli Wales was 
founded to provide mstruction m all the branches of a liberal education 
except theology It derived income from investments of which a part was 
appropnated «peciftcallv to various educational purposes and part applied 
to the general purposes of the College Held that the College was a Cor 
poration established for dianlible purposes only within the nuaning of 
the Income-tax Acts that the revenues applied to the general purposes of 
the College were applied to chanlablc purposes only and the College 
was ciitnled to exemption The King v Sfecud Commisstoncrs of Income 
for (Fx parte C/nmernty College of Worth IValea) 5 Tax Cases 408 25 
TL.R 368 

Professional Associations —exemption claimed on the ground 
that the property and income of an Institution of Civil Engineers were 

legally appropnated and applt^ for^ Ihc promotion of science Held by Lords 
Wat'-on and Macnaghlen (Lord Halsbury L.C dissenting) witJi reference 
to CorporaUon Duty that the primary tAject of the Instilutioii was the 
promotion of science m the ab tract and that the property and income were 
legally appropnated by Charter and applied m fact to that object, that if 
the further object of the advancement of the professional interest of mm- 
bers was to be also inferred, it was it least secondary to the ma n and chief 
object Coitimisstoners of Inland Revenue v horrest 3 Tax Cases 117 
Following the above the Court of Appeal held with reference to income- 
tax Insti'uJion of Cl d Engineers v Commissioners of Inland Rnenue 
16 Tax Cases laS that the institution was of a charitable nature, the pro- 
fessional Unefits to the members being only incidental That j rotcswOMi 
engineers alone could be members did not militate againvl Uic view 
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the primary object of the society was the ad%ancemcnt of knowledge only 
professioml ei^meers could possess the requisite scientific knowledge for 
membership The question of construing the charter and byelaws of a 
society IS not a pure question of fact 

The Royal College of SurgMins was incorporated for the advancanent 
of the science of surgery within Her Majesty’s Dominion It granted 
^nous surgical qualifications and was both an examining and teaching 
body m surgpeal subjects Held that the objects of the College were 
mainly professional that it was not a ‘scientific institution and was there¬ 
fore not entitled to exemption for buildings belonging to it used as a 1 brary 
museum etc for the purposes of the College The question being a d ixed 
one of fa« and law this judgment did not follow that of the House of 
^rds m CowMiujioHerj of Inhtid Revemte v Fovest 3 Tax Cases 117 
15 App Cas 334 

Per Lord Adam If the sense of tlie Act the mam 

and leading purpose of the institution is the advancement of <cicnce 
it will not be the kss entitled (o the exemption claimed because it aids 
incidentally consequeutiall) the promotion of professional purpose 
and t^t appears to he the case or very much so of the Instifut on of 
Civil Engineers m London On the other hand if the mam and lead 
mg object be that of advancing a profession then that it may also 
incidentally and as a consequence of that promote science will bot 
D ® l«s) make it other than a professional institution Sulley v 
Ro^al College of Surgeons Edinburgh 3 Tax Cases 173 29 ScLR 


By the Customs and Inland Revenue Act 1885 a duty was imposed bj 
way of compensation to the Revenue for Death Duties which obviouslv 
cannot be levied on Bodies Corporate and Unincorporate the rate of 
being five per cent per annum on the net annual value income and pmn** 
01 real and personal property belonging to such bodies Property whicn 
or ttic income or profits whereof shall be legally appropriated and appl'^ 
or any charitable purpose or for the promotion of education literature 
science or the fine arts f48and49Vict c 51 sdctionll sub sections (2) 
and (4)) (Customs and Inland Revenue Act 1885) was exempt ant 
the Royal (^llegc of Surgeons claimed exemption from this duty ff"" 
tlie College had hvo mam objects neither of which was subsidiary to 
the other (1) The promohoo of the saence of surgery ( 2 ) The promotion 
ot the practice and encouragement of surgery including the interests ot 
those practising surgery as a profession and including also the cxamiMtion 
of students and others to qualify for practice or honours m surgery Thwc 
\TOs no legal obligation either to apply the property or the income to tn 
first mam object or not to apply them to the second nnin object and as 
Uiere was no appropnation by the collie by conveyance declaration oi 
trust or otherwise there was no le^l appropriation for a puriio« 
exempUng from duly Neither was the property and income brought mlo 
diargc appIiM so as to exempt it from duty The Royal Collegia w 
Surgeons of v Commissioners of Inland Retenue 4 Ti'C Cas 

344 (1899) 1 Q B 871 


The objects of the Medical Council m England were to keep a R».g s'®, 
of Medical Practitioners and regulate their conduct to supervise vid con" 
medical studies and examinations and lo prepare and to revise from time 
time the British Pharmocopoeia It was held by the Court of App«‘ " 
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the purpose of the Council was nrt chantabte General Medical Council v 
Commissioners of Mand Revtnue, 7 AT C 121 13 Tax Cases 819 

Following the above case it was held that the General Nursing Council 
for Scotland the purpose of which was partly educational and partly the 
professional advantage of registered nurses w-as not charitable The General 
Nursing Council for Scotland v Commissioners of Inland Revenue 14 
Tax Cases 8 A T C 384 

An assoaation does not however cease to be one with a clnntable object 
merely because incidentally and m order the better to carry out the chant 
able object it is necessary to cover certain special benefits to members see 
per LJ m Commissioners of Inland Revenue v Yorkshire Agncul 

tural Society 13 Tax Cases 58 (1928) 1 KB 611 reaffirmed by the C of 
A in Geologist^ Association v Comtmsstoncrs of Inland Revenue 7 4T 
C 298 U Tax Cases 271 

The Honourable company of Master Manners was held to be of the 
nature of a craft guild and not a chantable (literarj or scientific) institu 
tion because its mam purpose was to set up a central body representative 
of and qualified to represent the senior officer* of the Merchant Navy on 
all occtsions aud in all matter* and things relating to or affecting the Mcr 
chant Navy or the interest or status of its officers It was claimed for 
the society that this object was really michmery to secure other objects 
which were chantable Society of Master Manners v Commissioners of 
Inland Revenue 17 Tax Cases 

An Assoaation formed for the promotion of the interests of the 
teaching profession m Preparatory SebMis though it also furthered the 
advancement of education wa» considered to be not chantable R v 
Special Camimssioncrs (Ex parte the Ineorporolcd Association of 
Preparatory Schools) 10 Tax Cases 73 41 TLR 651 

The Headmasters Conferencc-~an Association for the promotion of 
the interests of the teaching profes>ioit the settlement of disputes affiectmg 
members of the profession etc, though the association was interested m 
the cause of secondary education generally was similarly treated to be not 
chantable R v Stccial Commissioners (Ex parte the HeadinasicrY Con 
ference) 10 Tax Cases 73 41 TLR 651 

Per Lord Eldon in Monce v The Bishop of Durham 10 Vesey 533— 
quoted in f? V Special Commisstofurs (Ex parte Ranks Trustees), 8 Tax 
Chscs 286 and again in the Headmasters Conference case above The 
question is whether if upon the one hand he mght have devoted the whole 
to purposes m this sense chantable he might not equally according to the 
intention have devoted the whole to purposes benevolent and liberal and 
yet not wathin the meaning of chantable purposes as this Court construes 
these words ’ 

The mutual intellectual benefit of members is not a chantable purpose 
otherwise every club could be a chantable institution A chanty implies 
as a necessity work for the benefit of others. The nature of the purpose 
IS a question of fact Geologist/ Assoeiatwn v Commissioners of Itdand 
Revenue, 14 TaX Cases 271 7 ATC 298. 

The Aberdeen Medico Chinirgical Soaety was held not to be a literary 
or scientific institution since despite its library and the faahties for inter 
change of ideas on medical and saentific subjects it was csseiitiallj^ a prt>- 
fessional society to which the other features were only incidental C^o»«miJ 
sxoners of Inland Revenue v Aberdeen Afedico Chirurgical Society, 16 tax 
1-60 
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Cases 237 Where there are two main purposes vis, (a) public benefit and 
(6) creation of a professional body, and neither can be considered to be 
subsidiary to the other the institution is not charitable Pliarmaceutual 
Society of Ireland v Commissioner^ of Inland Revenue 17 ATC 587 
(Ir) The Aladras Bar Council >\as allowed exemption on its income 
from investments earmarked for legal education but not on its income from 
enrolment and examination fee* 1W3 ITR. 1 

It should be remembered that according to the Indian Law where 
a trust IS only partly charitable the part of income which is applied or set 
apart for charitable purposes is exempt But the trust should clearly by 
down that a part is charitable and it is not sufficient that the trustee sJienQS 
a part on chanty at his own discretion 

Choral Society—The Royal Choral Society which sought no 
and trained choir singers (who were not paid for ibeir singing) was held 
to be charitable the object being educational Ver Lord Greene MR 
said the public goes to be entertained the singers «ing in order o 

have the pleasure of singing and the ten gentlemen (members) encourag 
and assist these operations in order to have the pleasure of running a cn“ 
and 1 stening to the performance Curiously enough 

find pleasure m providing education Still more curiously <ome peojnc tiM 
pleasure m being educated but the element of pleasure in 

ses IS not the purpose but a by product which is necessarily ^e 

Further education need not be confined to the education of the 
I e the singers m this ca«e and can cover the education of public taste ai 
Ro^al Choral Society V Inland Revenue 1944 ITR (Sup) J3 

Political trusts—In the Bonar lav Trust Memond case 12 A^ 
164 17 Tax (ilases 508 the Court affirmed that the test m all such c® 
is what IS the dominant purnose of the trust A trust which was f j 
for educational purposes mainly would not cease to be such merely dk 
the trustees were a polit cal party On (he other hand a trust ^ 
propigation of political principles would not become educational me / 
because it simulated or adopted educational methods i 

The same view has been taken in India also see In re 
the Tribune 1939 ITR 415 (P C ) and following this In re Tilak 

rial Fun! 1942 ITR 26 (Bom ) in which Iwo of the objects were « 
charitable vis po! tical propaganda of a particular kind and any ° 
at the discretion of the trustees of national or international import 
and the trustees had absolute d scrction as to the money to be spent o 
several objects On the other hand even if an association is set o 
by a political organisation and is closely connected with it the 
with the ixDhtical organisation will not make the object of the 
the less cliantable if its real (*ject is the relief of po\erly j-p 

Sfinnerd dssocuiUon v Conn itsstotur of Income tax Bombay, 

R 482 (PC) 

Technical education—A college imparling technical 
branches of the woollen industry and maintained mostly out of subs 
from woollen manufacturers Was held to be an educational 
Scottish IVoollcii Technical College v Conmissiencfs of Inland . ^ 

(CofS) 11 Tax Cises 139 On the other liand ^vlcre 

even though it may be for the good of the community and m any ca 
the benefits are confined to the members of a dub there can ‘ ? .jjg ckili 
i)le purpose however easy it might be to become a member ol 
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Scottish Flying Club v Commissioners of Inland Rcicnuc, 20 Tax Cas 1. 
(1935) SC 817 


Agricultural Society—A Mwety numbenng about 3000 members, 
imincorporated and without any deed of trust held annual sho^vs and inter 
ested itself generall) m the improvement of agnculture including infer o/ia 
the improvement of agricultural bnds The income comprised gate monej 
subscriptions etc and the excess of income over expenditure Ma« mvcsleil 
Held by the Court of Appeal that there was a charitable purpose Cow»iu»- 
swners of Inland Rei enue v Yorkshire Agncultural Society 6 A T C 862 
(1928) I KB 611 The law however has been amended m the United 
Kingdom m respect of such income of agncultural societies See section 
23 of the United Kingdom Finance Act of 1924 

Though live lock may conceivably incinde hounds fox hunting ii not 
directl> beneficial to the community and a Foxhound Show Society is not 
therefore charitable Peterborough Royal Foxhound Shout Society v Com 
misstoners of Inland Rnenue, 20 Tax Cas 249 (1936) 2 K-B 497 

Col Probjn of Prob>-n$ Horse obtained in 1864 certain lands on lease 
from Government (purpose not stated m lease) and with these lands and 
certain funds from vanous sources founded a stud farm There Mas no 
tru^t deed but the main object of the farm was to supply remounts to the 
regiment and to improve hor<e breeding The bulk of the horses were sold 
to the Arm) and those unfit for ihc Army were sold to outsiders The 
officer commanding the regiment administered the farm nnd he had discre 
tion as to spending ilie funds eg a large «um was once paid as bonus to 
the regiment and other sums had been given for tuch items as a farewell 
party to the Commander in<hief and a wedding party It was held that 
the purpose of the trusts was not chanuble In re Prohynabad Stud Farm 
1936 ITR 114 (Uh) 

Convalescent Home—A home cMablished for the benefit of mem¬ 
bers of the drapen and allied trades obtained its income from the original 
endowment and other investments from donations and «ubscriptions from 
concerns in the trades and frewn pavanents b> visitors The persons using 
the home were convalescents from illness per>oiis rcquinng rc<t and change 
of air and perrons taking a holiday and the la«t class had to pay higlicr 
rates than the others The visitors were admitted cither on the recommen¬ 
dation of the donor and robsenber finns or on special letters of introduction 

Held by the Court of Appeal following Re Esthn 72 L.J 687 and 
Rc Cordon (1914) I Qi ^2, that the home was chantablc Commusioners 
of Inland Rc^enuc v Trustees of Reber's Marme Mansions 11 Tax C!a‘cs 
423 41TI-.R 270 

Benevolent Society—Commercial methods —In Trustees of Psalms 
and Hymns v Whu^nll 3 Tax Cases 7 it was hchl that tha bus ness of 
selling a hymn book was a iradt even though the resulting pnilfs were 
dismbuted among widows and orphans of ministers and missionanes. In 
Rcfi^ous Tract and Book Sacielif v Toritr, 3 Tax Cases 415 in which the 
society whose primary object was the diffusion of religious literature, mn 
dentally earned on a Iiook selling *hop it was considered to that extent to be 
engaged m a trade At the «ame time it was held that a oJportage agency 
earned on b\ the same roacty m which the chief business was not so much 
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Government with” should be construed to mean 'entitled by the law ol 
British India to or entrusted by a Government authority in British India 
with” It follows therefore that there can be no "local authority” outside 
British India within the meaning of clause (in) of sub-section (3) of sec 
tion 4 of the income tax Act This view does not of course apply to local 
authorities in British administered areas in Indian States to which the 
Income tax Act and the General Causes Act have been applied (Income 
tax Manual) 

Tra^e or business—In view of the definition in section 2 (4), 
words ' trade or” are superfluous 

Computation of income—A local authority was authorised 
required to supply water and to obtain payment from the persons to "UO''’ 
the water was supplied but such payment was by law restricted to an 
amount which was insufficient to meet the cost of supplying the water, an 
the authority A\as empowered to meet the deficit by levying a general rate 
through other local authorities The revenue so received was 
Macnaghten J , not to be a trading receipt but the Court of Appeal decidw 
the contrary The sums paid by the local authonty to other local aiithti- 
nties, whether under precepts' or not, for water supplies to it were 
sidered to be part of the pnee of the water, ai^ therefore held to w 
trading expenditure, Ostunc v Pontypndd citd Rhodda Jotnt Waterboara 
1944 C A 

(jt/) Interest on securities which are held by, or arc the 
property of, any Provident Fund to which the Provident FuhQ* 
Act, 1925, applies 

History —The exemption in this sub section was given by NotificabO" 
before 1918 when it was incorporated m the Act 

Exemption of Provident Funds —^This clause which applies onl> ^ 
funds covered by the Act of 1925 exempts the interest on securities heio ; 
certain provident funds, while under section IS (1) contributions ^ 
subscribers to such funds up to a certain Imut are exempt njs 

The accumulated balances paid out of those funds are capital m the W 
of the recipients, see Shoiu Wallace & Co v Comnitssik07ter of ’ 

Bengal, (PC) 59 Cal 1343, 59 IA 206, also perhaps interest then 
though the question is arguable 

The exemption granted to Provident Funds which comply 
provisions of the Provident Insurance Soaeties Act, 1912, or ^ 
exempted from the provisions of that Act was withdrawn by the in ^ 
tax (Amendment) Act, 1924 (XI of 1924) Provident Insurance 
to wluch the Provident Insurance Societies Act, 1912, applies, or 'jn’jLg be 
been exempted from its provisions and which were m existence be 
1st ApnJ, 1924, continue, however, under executive iHcy 

the exemptions under section 4 (3) (tv) and section IS (1). , \I 

were entitled under Act XI of 192^ before it wtis amended by the t 
of 1924 

As regards "recognised |»o\ident funds”, see section 4 (3) lO!’ 
section 15 and chapter IX A 

“Securities” —The words “interest on securities" do not 
restncled meaning as m section 8 of the Act In section 4 
they cover interest on a mortgage Nor is the meaning wf 
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restncted to the ordinary limited legal sense, m which it must always ha%e 
reference to a loan Provident Fimda ate entitled to inve'-t m any trustee 
sectmt), and it has not been the intention ot Got emnient to discnimnate 
between the various classes ot investments which are ihu> legally authonsed. 
The word ‘securities m section 4 (3) {tv) is therefore to be interpreted 
as covering all secunties mentioned in section 20 of the Indian Trusts Act 
(Income-tax Manual) 

Provident Funds to which this clause applies.—The Provident 
Funds Act, 1925 (XIX of 1925) applies to all Government and Railwav 
Provident Funds and to such provident lunds as may have been established 
for the benefit of its employees by any local authonty as defined in the 
Local Authorities Loans Act 1914 so which the Local Government may 
bv notification extend the Provident Funds Act. 

Court of Wards servants—In an estate under the Court ot Ward* 
the officers are appointed by Government th«r salaries are fixed bv them 
whose orders the officers must obey The receipt of salaries from the e»iate 
merely means that Government direct the officers to help themselves to a 
limited extent from the estate funds te, Government direct the Ward tc 
pay for a particubr class of Govcmoieiit employ ees WTicther a person i 
an employee of a particular authonty for the purpose of the Provndeiit 
Funds Act depends on whether membership of the lund is controlled by tba* 
authonty and not on from which sources the employees >alary is paid or 
on the legal relationship between him and that authonty Mtla according 
ly that a servant of the Court of Wards ts a Government tenant tor the 
purpose of the Provident Funds Act Rutherford v Commustotur cf 
Intome lax, Bdiar and Ortssa, 5 ITC 71 10 Patna 315. AIR 1931 
Patna 451 

. 

History—^This clause which ran as below was deleted m 1939 as being 
superfluous 

'any capital sum received in commutatiou of the whole or a portion 
of a pension, or in the nature of consolidated compensation for death 
or injuries, or in payment of any insurance phey, or as the accumulated 
balance at the credit of a subscriber to anv su^ Provident Fund. 
Rulings—Accumulated bonu>es paid out of a provident fund are ot 
the nature of capital irre'ipective ot the employee':, legal nght to them and 
even though the bonuses are not of the nature of a windfall but are pa d 
on a plan. There is no csNential difference between such a payment and a 
sum paynble under a policy of in urance on its matunty, Comn itaoner of 
/nvvwritrr, h^ns^nji: s FScKtk*~r, ITR -I3SIPCI 

It was ruled in Rutherfords Case, 10 Pat 315, 5 ITC 7l by the 
Patna High Court that as m the case of terms like 'jicnalty' and liquidated 
damages’, the real nature of a transaction should be exam ned, and that 
merely callmg a payment a gratuity will not make it such if it is really of 
the nature of a commuted pension. A lump sum aauanallv equated to a 
hypothetical pension is a commuted payment of pension for the purpose of 
this clause. It is not necessary that a pension should be first sanctioned, 
or even claimable as of right Further the concession given by this clause 
Is not confineil to pen ions granted by Govemment 

A lump sum gratuitv in lieu of pension was held to be taxable m Balaji 
Rao V Commissioner of Intome-tax, Madras, 8 ITC 8), hot the nilicg 
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II. of doubtful authority in view of the Priv> Council rulings m Sh^ 
Wallace and Co s Case, 59 1A 206 and Fletcher's Case, (1937) IT R 42tl 
(in) any special allowance, benefit or perquisite specifically 
granted to meet expenses wholly and necessarily incurred m the 
performance of the duties of an office or employment of profit 

History—In the 1886 Act the corresponding provision 
contained m the definition of salary uhicb ran as below — 

Includes lUowances fees commissions perquisites or profits 
cd in heu of or in addition to a fixed salary m respect of an office w 
cniplojinent of profit but subject to any rules which may be present¬ 
ed m this behalf it docs not include travelling tentage horse or 
sumptuary allowances or any other altoivaiice granted to meet «.peouc 
expenditure. 


Perquisite or benefits not capable of conversion into money— 
The provision m section 3 (2) (tx) of the Act of 1918 that any perq“ 
site or benefit, v.bich is tieitiiei money nor Tca«os\a-bly capable of 
verted into money was not liable to lax was oimtlcd in 1922 ^ 

same time section 7 (I) of the Act was amended to provide for the taxat 
of perquisites m the form of rent free residences The old provision w » 
based on 7’c«no«t v Smtlh (1892) AC 150 referred to later 

The following instructions are found in the Income tax Manual — 
All perquisites received by an employee m lieu of or m ^dd 
salary or wages are liable to the tax House-rent allowances and the « 
of rent free quarters form additions to the remuneration of an 
and even where residence m a particular town or building is 
the proper performance of the employee s duties such allowances or 
sites cover expenses of a personal character which the cmplojc® „ 
otherwise have to incur They do not therefore meet expenses 
and neccssanl) incurred m ihc performance of the duties of an om ^ 
employment of profit and are therefore not covered by the exempt o 
section 4 (3) (w) of the Act and are taxable , ^ 

Two conditions liave to be fulfilled before the exemption jp-fc 
section 4 (3) (vi) can apply The expenses incurred by ^^5 
must be wholly and necessarily incurred m the performance of jjjed 
as an cnployee and the allowances or perquisites must have been g 
by the employer with the said purpose of meeting the extra 
caused to the employee and the extra expense only It is thus a q 
of fact m each case whether a house rent allowance or the value 
free quarters is exempt from the tax but the following examples a 
for the purpose of general illustration — 

(o) A currency officer is granted rent free quarters in ^^propiy 
office Even though his residence m that office is necessary for qJ {iJ 
performance of his duties he will be liable to the tax on the vai 
rent free quarters since he would m any case have had to 
with a residence and the perquis te does not therefore meet 
incurred in the performance of the duties of in office or eiup > 


pront j 

(b) A firm m Calcutta makes a practice of providing inf^ 

witli rent free quarters and houses some of its employees »i 
premises as resident clerks The emph^efts of the firm mclud g 
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iltnt clerks Will, as m the previous ci§e, be liable to rncoinc fax on Uie 
\alue of than rent free quarters , 

Such perquisites as (for example) tiffin, domestic services or the \aluei 
of passages by rail or steamer pro\ided by emplajers free of charge for 
their ertipIo>ees are not taxable but passage money paid in India by an 
employer to his employee to enable him. to go on leave is liable to tax 
Reirards granted to officials for passlr^' compulsory examinations must 
be distinguished from grants made to assist candidates to meet tlie expenses 
of preparing for such examinations Such tuition grants fall under section 
4 (3) (in) of the Indian Income tax Act (XI of 1922) and are not liable 
to tax even if they are paid only to the successful candidates 

Wholly and necessarily—The words wholly and necessarily’ are 
stricter than the words 'wholly and exclusively’ used m section 10 (2), and 
the word 'solely” m section 12 (2) In the case of salaried persons a 
deduction may be made only if the allowance is given for meeting expen 
diture which is not only wholly incurred m the performance of the person's 
duties but ako necessarily incurred See first proviso to sub section (1) 
of section 7—where (he words ‘‘wholly necessarily and exclusively' are 
used 

Expenses—Means actual disbursements, not allowances for loss of 
time, (/ones V Comorthen), I OLJ Lx 401 The position is made dear, 
in the sub section, by the word incurred “ Incurred ’ can only mean that 
there has been, or would be an actual outgo, and notional expenditure can' 
not be ‘incurred except by express provision to that effect Actual outgo 
however, need not be in cash 

Perquisite—^The word dales from feudal times, and meant casual 
income arising to a feudal chief (see Slroud) The meaning of the word 
was considered in Tennant v Smith. (1902) AC 150, J Tax Cases 158 
which decided that a perquisite should be capable of conversion into money 
before it can be taxed This was the law in India also till 1922, see notes 
under section 7 (1) 

In MacDonaid v Shand, 8 Tax^ Cases 420 in which the question was 
whether a perquisite should be taxed on the year’s income as- part of 
salary or on an average of three years (this question cannot an^e m India), 
Lord Birkenhead said Infinite disputation is possible as to what, m 
different contexts, may be the proper connotation of a term such as ‘per¬ 
quisite.’ In one context it may have 3 bad or an irregular connotation, m 
another it may be nonnally ranged under payments which are both frequent 
and regular in commercial transactions ’ 

According to Murray s Dictionary, the word means any casual anolu 
ment, fee or profit attached to an office or position m addition to salary or 
wages’ f 

Rent-free residences—^This clause applies only to cases m which the 
assessee is actually put to expense and is recouped therefor Accordingly, 
the value of a rent-free residence given by an employer to enable the 
employee to aitertam the employer's guests is not exempt from tax Abbot 
V Commissioner of Income tax, Bthar and Onssa, (1935) 9ITC 9 As 
regards the law in the United Kingdom, see Tennant v Smith 1892 AL 
and other rulings referred to later 

Lambardan fees —Such fees (m the Punjab) are reimuieralion for 
coUecUng land revenue, and whdher pr not the out of pocket expenses of 
1-61 
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tlio lajiibardar caH be tla!utled from such ft.es ihc fees ns a uholc are not 
Lovered by this dause Co«M//f \ Continissioner of Ijicvinc tax, (1936) 
n R- 137 (Lah) 

Vniiorm grant^A (kitctite-sergeant in tlic imploynit/il of a 
Municipal Corjwraiion was nsstsscJ on his salary which included a adi 
allowance given to him for clothing in heu of free supply of lunfonn. 
rhe clothing which the otRccr must purcln‘'t with the ease lilowancc vas 
spuifietl, and was subject to tlic approval of a supenor officer The 
illowanct, for clothing was uoi regarded as income for superannuaUon jwf 
poses, and, apart from tins allowance, dtteclivt officers received the same 
rates of pay as unifurincd officers Held, tlial the allowance was a ivaymcnt 
accruing to the asscsscc by reason of Ills oftict mil was assessable to incotrj- 
tax, I irijiisaon \ A’oW. 7 Tax Cases 176 The Court suggested, however 
that it would Only be fair to permit sutli dctcclives to deduct front iheif 
meome the cxjioiduure incurred by them in making dollies suitable ictr 
their dulici and this is reported to be allowed in pnctice. 

Provident Scheme-Employee's Contribution —A sum of 
placed to the credit of an asscssee—a teacher m Dulwich College 
Provident Scheme for the AsMstant Masters of the College Of th>s 
no pan was payable until the assessec left the College, or until h«s ' 
he could not raise money on it, and as regards one moiety, payment w 
contingent on a certain luigtli of service and on good coiiduet This i^ 
represented the employers eoninbulion, and Uic other moiety the 
yees, his salary having beui raised correspondingly Held, that the ww 
sum (both the employer’s and employee’s contnbutions) was a 
tion to the asscsscc s Hilary, v Elution, 5 Tax Cases 3(5. AP 

from the difference between the Liiglisli and the Indian Acts, the 
ness of this ruling was iloubted by the Rangoon High Court, 

Burma Trading Corporaticn, ltd \ Commissioner of income tax, j 
1T R. 152 The lathciwi. of the Acta both vn this country and m the Cm 
Kingdom is to tax actual and not iwtcntial sources of mconic The a^en ^ 
ment of section 7 m 1939 which taxes salaries on an aecruiaJ instead o 


cash basis would not seun lo affect the position m Uus rt'pecu 
Boarding—Cost of—A man and Ins wife were employed ^ 
asylum at separate fixed salaries payable weekly, but were gi'^" 
lodging, etc , the necessary deductions being made from their wages. « 
that the asscssces should be assessed on their gross income . 

Per Rou!laU, J — These ^»e, cases like Tainont v ,{ 

cases m wluch there js a fixed salary ^ius something vise tlut 
we get a Case where a person is paid a salary and ^nes 

salary has to pay a counter amount to secure himself some 

there is no relevance iii the question vvheliier what n s 
by Uie counter payment can be disposed of for money , „ 

He lias been paid a salary, and what he does with 
immaterial Cordy v Gordon, 9 Tax Cases 304, (1925) 2 
A was enbtled to pay at i30 plus free board, lodging, 
umforoi valued at £40 per annum Later on the free ajlovvauces W' 
exception of the uniform were abolished, and an increased rate o 
given,^ but the cost of food, etc, was deducted from, the pay eveiy wee 
claimed that the board, lodging, etc., were not convertible into be 

that only the net money receivrf after deduction for food any 

taxed The General Commissioners held that A had not entered i 
fresh contract for service when the method of remunerating “ 
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chaiigecl and that Ins clanw Ha* correct Held that the Commissioners 
were wrong and that the gross salary should be taxed Machon v 
McLoughhn (1926) 11 Tax es 83 a ATC 381 (C A ) Cordy v 
Gordon 9 Tax Cases 3(M GrtbbU 4 Tax Cases 522 (1903) 1 K.B 

517 followed 

Per Kg' latt J —If a person is paid a wage with some advantage 
ihrowTi ui jou cannot add the advantage to the wage for the purpose 
of taxation unless tliat advantage can be turned into mone} 

But ivheii JOU have a person paid a wage ivith a necessity —the con 
tractual necessity if jou like—to expend that wage in a particular waj 
then he muat pay tax upon the gross wage and no question of al ena 
biUty or inalienability arises the question is whether he is 

paid a wage part of which he has to expend in a particular way bj 
way of counter account or whether it is that he receives as his wages 
the net sum after allowing the^c amounts (Confirmed by 

the Court of Appeal ) 

Clergyman—Expenses of—A mmister of the Church of Scotland 
was alloyed to deduct—(I) expenses actually incurred m visit ng the 
members of his congregaUoa living beyond the limits of his pansh (2) 
travelling expenses incurred m the discharge of duties imposed on hm bv 
his ecclesiastical superiors (3) cost of stationery and (4) communion 
expenses but not the cost of bfxA^ or the rent of the part oi ht^ house used 
for his work Charlton v Commustoners of Iniattd Revenue, C S 1890—27 
Sc L.R. 647 

A clergjmiau cla med deduction m respect of his expenditure on (1) 
Horse and Carnage (2) Communion Element (3) Process of Augmen 
talion and (4) Pulpit Supply dunng holidays Tne Conumssioners had 
only allowed so much of the amounts claimed under heads (I) and (2) as 
the> were satisfied had in fact been incurred wholly exclusively ^nd neces 
sanly in the performance of his duty and had altogether disallowed the 
amounts claimed under heads (3) and (4) Held as regards (1) and (2) 
tlat the amount allowable was a question of fact, and that the finding of 
the Commrasioncra thereon was final and as regards (3) and (4) that the 
allowance had been nghtly refused Jardme v Gillespie 5 Tax Cases 263 
(1907) Sess Cas TJ 

The expenses incurred by a curate ronoving from one curacj to another 
which he had taken up were held not to be expenses mcucred wholly 
exclusively and neces^rily in the performance of his duties as a curate 
and were therefore inadmiss ble as deductions m amvmg at his liab hty 
to mcome tax ly Fnedson v The Rev F H Glyn^Tliomas 8 Tax 
Csses3SQ 

Domestic servant—Cost o£ employing—A man and his wife were 
appointed master and mistress of a on a joint salary The master 

claimed a deduction of i30 in respect of the cost of a domestic servant 
emplojed to carrj on the duties of hishous^ld while his wife was engaged 
at the school Held that tlus was not an expense meurred m the perfor¬ 
mance of the duties of the offices of master and mistress of the school 
Bovvers v Harding 3 Tax Cases 22 (1891) 1 Q B 560 

Motorcycle—Cost of—For going to place of work—A store 
keeper employed by a shipbuildmg oxnpany contended that, owing to the 
abnormal shortage of houses in that town he was compelled to take a house 
at some d stance outside, and claimed W doluct from his salary the expenses 
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of iiiamtainmg a motor-cjcle lo get to his work The General Commis 
sioners on appeal allowed the deduction sought, but the Cro\ni 
appealed against this Held, that the expenses in question were not incurred 
in the performance of the duties of Ae ^ce^and that the deduction claimed 
was not admissible, Atidrcws- v Asiley, 8 Tax Cases 589 

Recorder—Travelling expenses of—A member of the Bar who re¬ 
sided and practised in London was appointed as Recorder of Portsmouth 
He claimed as deductions from his assessable income the expenses incurred 
by him in travelling from London to Portsmouth and back, and hotel ex 
penses at Portsmouth Held, that the deductions were inadmissible 

Per Lord Chancellor Caje - “ They are incurred, not 

because the appellant holds the office of Recorder of Portsmouth, but 
because, living and practising away from Portsinoutli. he must traiel 
to that place before he can begin to perform his duties as Recorder, 
and, having concluded tliose duties, desires to return to his home Thej 
are incurred not in the course of performing those duties but partly 
before he enters upon them, and partly after he has fulfilled them ^ 

' A man must eat and sleep somewhere, whether he has or has no* 
been engaged in the administration of justice Normallj he perform^ 
those operatidns m his own home, and if lie elects to live away fro® 
his work so that he must find board and lodging away from hom^ 
that IS, by his own choice, and not by reason of any necessity ansmj 
out of his employment, nor does he, as a rule, eat or sleep ui the ewrse 
of performing hts duties, but either before or after their perform 
ance ” 

Per Lord Blattcsburgh—" Undoubtedly its (f 

Sell E) most striking characteristic is its jealously restneted language 
some of It repeated apparently to heighten its effect ' 

Jiicketts V Colquhaun. 10 Tax Cases 118, (1926) AC 1 c 

On the analogy of the above case, it was held in Holder v , 

AT C 251, that the cost of a telephone kept at an employee’s 
facilitate his receiving instructions irom his employers is not an 
deduction from his taxable income On the other hand if the emP‘°J 
incurs, out of his pocket, expenditure over and above any allowance g*' 
by his employers for the purpose of discharging his duties, such extr 
expenditure can be deducted 

Perquisites—Not capable of conversion into money —H banki^ 
company assigned to its agent, as a residence, a portion of the bank , 
^cupied by them, in respect of which thqr were assessed to 
The agent was'requtred to reside m the buildings as the servant of the h 
and for the purpose of performing the duty which he owed to his employ 
He was forbidden to sublet the residence. Held, that the value ot ^ 
residence was not an emolument of office m respect of which the ^gon 
chargeable with income-tax, and was not to be included m estiniabng 
total amount of the agent s income, for the purposes of a claim oi 
ment, Tennant v Smith, 3 Tax Cases 158, (1892) A.C 150 (H of 

A Mimster of the Free Church of Scotland claimed that 
value of the manse occupied by hun which was vested m trustees and 
he could not let was not to be taken mto account in calculating his 
income for the purposes of his abatement Held, that the annual vai^^ 
the manse did not form part of bis income for such purposes, M'Doug 
Sutherland, 3 Tax Cases 261; 31 Sc.L.R 630 
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(These decisions are not applicable to India in their entirety, in view 
of the explanation to section 7 (1) see notes on that section ) 

In another case, m which also a minister of the Established Church 
claimed that the annual N-atue of his manse was not to be taken into account 
m calculating his total income for the purpose of his abatement but he 
could let the manse it w as held Uiat the annual value of the man e formed 
jiart of his income for such a purpose and irDougall \ Sutherland ivis 
distingui'hecj Corke v Frj 3 Tax Cases 33S 32 ScLR 341 

Til Lad'! Mellor v hdond Revenue 15 Tax Cases 2a I^rd Warrington 
fell that \/c Doitgail v Souihtrland had been wronglv decided and that 
while Corke \ Fry was rightly decided it had been so decided on an 
irrele\-ant factor Ma the ability to let His view also rested on certain 
provisions peculiar to the United Kingdom law In Reed v Callcrmole 
21 Tax Cases 3S Lady \feUor*s case was distinguished and it was held that 
the value of a rent free hou'e required to be occupied by the incumbent of 
an office and mamtained at the cost of the emplovcr was not assessable on 
the cniplojec as his income ic Tatnant v Smith was sfnctl> followed 

(</») an> receipts, not being receipts arising from business 
or the exerci'ie of a profession vocation or occupation, which are 
of a casual and non recurnng nature or are not by way of addi 
tjon to the remuneration of an employee 

History—Section 4 (3) (zit) was introduced at the mstance of the 
Select Committee m 1918 to remove doubts There was no provision 
under the previous law <c of 1886, except tndirecll} in the definition of 
svlarv and there are no rulings on Ihc subject under that Act 

Casual —According to ilurra/s New English Dictionary casual ’ 
means— 

'subject to depending on or produced by chance accidental for 
tuitous occurring or coming at uncertain times not to be calculated 
on uncertain un‘CUled occurnng or brought about without design or 
prcmcdintioij coining up or presenting itself as it chances 
In the Un led Kingdom law Uic nearest corresponding words are 
not annual as to the meaning of the word annual however sec RyaJl 
V Hoare 8 Tax Caso 521 (1023) 2 K.B 447 

Non recurring — \s to the meaning of the word non rccumng see 
decisions cited infra and particularly In re Chiinilal Kalyan Das 1 ITC 
118 47 All 372 AIR 1925/\II 265 

Capital receipts.—Under section 3 capital receipts are not taxable 
Seclioii 4 (3) (*.■») therefore applic> onlv to revenue tccapts such receipts 
being vM-mpt only if they satisfy both the conditions laid down txs.. («) 
they arc casual md un recurring and (6) Uicy do not ari«e from a 
business etc 

Profession.— A profession in the present use of language, invoIv« 
the idea of an occupation requinng purely inlelleclual skill or manual sknlj 
controlled as m painting and «culpture or surgery, by the intellectual «km 
of the operator, as distinguished from an occupation which is substantahy 
the production or sale or arrangements for the production or sale of 
commodities appears to me clear tlat a journalist whose 

contnbutions have my literary form as distinguished from a reporter, exer 
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ciscs a ‘profession’, and that the editor of a periodical comes m the lame 
category It seems to me equally clear that the proprietor of a newspaper 
or periodical, controlling the pnnting, publishing and advertising but not 
responsible for the selection of the literary or artistic contents, does not 
exercise a ‘profession’ but a trade or business per L I 

Scnitton III Commuisioners of Inland Retenue v Maxse, (1919) 1 KB 
647, 12 Tax Cases 41 


Only an individual can exercise a profession See IVtUiam Esplf” 
Son V Inland Revenue (1919) 2 KB 731, Inland Revenues 
Meintye, 12 Tax Cases 1006, individuals in partnership can no cKiuW 
exercise a profession 

Occupation—'Occupation’ means the Trade or calling by which a 
person seeks his livelihood, Lucktn v Hamlyn, 31 LT 366, or the 
m which he is usually engaged to the knowledge of his neighbours (iPio.) 
and the statement of which would be sufficient to identify him to 
who have had dealings with him Thrassell v Marsh, S3 LT 321 (Tn* 
above with reference to the Bills of Sale Acts) Under the Libel anQ 
Registration Act when applied to a person, it means his trade or 
(Stroud) In interpreting restrictive covenants, it has been held tMt 
teaching or carrying on a school is a ‘calling’, notwithstanding that the can 
ing may be under an illegal organi'ation, e g, Society of Jesus, > 
Barden. (1899) 1 IR 514 

Vocation—'I do not think employment’ necessarily means a ca*® m 
which a person is set to work by other men to earn money A man m*) 
empW himself in order to earn money in such i way as to come 
that definition, but I think the word ‘vocation’ is a still stronger word 
is admitted to be analogous to the word ‘calling’ winch is a very large 
it means the way in which a man passes his life and it is a very laf'?*"'®, 
indeed In my opinion if a man were to make a systems 

business of receiving stolen goods the Income tax Coir^>' 

sioners would be quite right m assessing him There is no bm ‘ 

as to Its being a lawful \ocalion,’ per Denman, I, in 
Mallandatnc, 2 Tax Cases 179 18 QBD 276 


1 1 "md 'calling are synonymous terms, and if anybody 

asked what was the calling or vocation of these gentlemen, the answer 
would be professional book makers’ ” Hatvkttis, I, 

i^artridge v Mallandatnc, su[^a ' 

Note however that sections 7 and 10 of the Indian Act disunguul’ 
between employment", on the one hand, and ''profession' or ‘v«atioa^ 
r Dames v Bratlluiaite. 18 Tax Cases 198. (1931) - 

(}£6, referred to under section 7 


' Is a wider term than salary (jce Stroud) 1} .y 

a ?i«a pro quo for service rendered If a person was m receipt of a p L 
raent or a percentage or any land of payment, which would not be an a 
money payment, the amount he would receive annually m respect ^ „ n 
would be remuneration’, per Blackbwn J m R v P M G, I 
663 ’ ’ 

Law in the United Kingdom—There is no specific exemption'fjy 
Acts in the United Kingdom, as in India, of casual incomes y 

jnscs usually only m respect of Schedules D and E Fronts 
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be taxctl broadly speaking onK if tliq (») arise from a trade —Schedule D 
Case I or (») arc anmuU profiU orgams from other source*—Schedule D 
Case VI or (»») arise from a socation occupation profession or employ 
ment—Schedule E or Schedule D Case 11 

Trade mem» for this purpose practically the same a* though a 
little narrower than bu«ine s under the Indian law Whether particular 
transaction* constitute i trade or not has been held to be a que*tion of 
fact S e rulings quoted under seclions 2 ^4) Bu*iDe*s and 3 Capital or 
Income In GraJiam v Green 9 Tax Cases 309 the General Commis 
* oner* held that the profits Irom backing horsesi were tn the circum tanccs 
of that case liable to income tax Rowlatt J reversed the decision and 
the Crown did not appeal In \ Coo^tr 10 Tax Case* 29 (see 

he! \v)—the special Commi sioners held that the profits from speculating 
in cotton future* were not m the circumstances of that case liable to 
ncoine tax—whether u ider Case I or VI —not liable under Case I bccau e 
there was not suffiaent continuity in the bu<inc«s to constitute them into a 
trade nor under Case VI because they were pure gambling transaction 
le irregular md not rccurnng at mierval* Rowlatt J revered the 
finding and held that the profits were from trade (Oi c 1) but the Court 
of Appeal fthe M of R dissenting) reversed the decision of Rowlatt T 
on the ground that the question was one of pure fact As regards the 
second part of the finding of the Commissioners which involved a question 
of law the Court of Appeal held that the profits w ere taxable under Case VI 
Is otlier annual profits i c not from trade (TTie M of R. considered 
tJiat a question of Kw was involved m the finding a» to trade and that 
Rowlatt J nghtlv reversed the deci ion of the Special Commissioners ) 
Per Atkin f J — 

There is no doubt that speculations in commodities of this kind are 
just like «pecu1ations m shares You have to look at the facts 

this gentleman has been making his profits not by invest 
mg his capital because he never invested any money m this matter but 
by making executory contracts which he closed by other executory con 
tracts 

But where a cotton broker enters into a speculative transaction in 
futures with a cotton dealer the transactions arc not purely wagering tran 
‘actions as ihev rest upon real and enforceable contracts in vvluch the 
differences could have been sued for on otic side or the other Profits 
from such transactions are taxable and iteration, is not neces ary under 
La*e VI Temnsendv Cruidy J8 Tax Cases 140 12ATC 293 In this 
■fjse .'he 7^?essee a a^Avirfaclarer stf ags ruUmaJ itofilacww/j who ^ 
ciliated in cotton futures The broker* knew that the contracts were not 
to be fulfilled but the merchants for whom the brokers acted d d not 
As to how far speculative transactions constitute trade, Atkm L J 

*3id 

For my part I see «ome d fficuKy in trying to form an opinion of a 
trade which consi*ts of entering into transactions which would merely 
result m differences and when the supposed trader never intends to 
get po session of any commodity so that he may in fact have the d s 
posal of t bv himself or o third party 

The meaning of the word annual as used in the English Income tax 
Act schedules with reference to annual profits and gains ^ "was di5CU«sed 
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m great detail by Rowlatt, J in Ryall v Heart, 8 Tnx Cases 521, (1923) 
2KB 147, referred to later 

Rewards—Examination—Prixes. etc—If the receipts recur, they arc 
clearly taxable Otherwise it his to be cximiiicd whether tlic reward- 
or fees anse from a profession or occupition If for instance the pas^ng 
of an examination is obligatory, the income undoubtedly accrues b> 
of the assessee's office and is Uicreforo taxable as salary If on the otn 
Kand the passing of the examination is oiitional it may still be incom 
arising from his profc« ion even if he rccenc'* if onh tx Qralia ^ ^ 
person not holding the office would not be eligible for the reward luc 
reward would clearly arise out of the office 

Rewards for arresting or tracing offenders would not be taxable if 
paid to a person whose ordinary dutj was not that of arresting or tracing 
offenders but if paid to a man whose mam dul) was that for example to a 
Police Officer or an Excise or Opium Officer or a Customs Officer these 
rewards would undoubtedlv be taxable as thc> would arise from the office 
or profession A prize given for an essay would not be taxable but not <o 
the premia receiaed b\ say an architect who frequently tendered plan® 
invited by public competition Similarly fees for setting or a ahiing cxami 
nation papers would clearly be taxable if such dulic- \vcre part of the 
assessees professional or other duties Faen if it was not part of ^ 
duties a person who is an expert in a subject and who is frequently called 

upon to examine in it would still be taxable but the tax would be not a 

part of salary, but income from other sources or professional earnings 
as the case mat be Examples of this would be a professor m a college 
setting papers (or a UniverMty or a lawyer setting papers m law Sceoi'' 
Hon Singh Coin's Case, 3 ITC 350 Borderline cases arc easily con 
ceivabfe for example a Government servant say a policeman setting ^ 

paper for a University m a subject like Mathematics or History for 3 

number of years m succession In such a case the prc<iumption would be 
that he was an expert m that particular subject and exercised the vocation 
of an examiner Feo for giving expert evidence are clearly taxable 3S 
they undoubtedly arise from the exerci'ic of a profess on Similarly fe£^ 
paid to a Government servant for doing work for local bodies which are 
first credited to Government and then paid to the officer are clearlv taxable 
as part of the salary and so also honoraria paid by Government to its 
officers^ 

Rulings—rhe following questions viz, whether receipts are cap tal 
or income whether transactions constitute a business wliether receipts are 
casual and non recurring and whether they arise out of a business etc. are 
all often so closely connected with each other that the rulings referred to 
under this clause should be examined ^ong with those under section 3 
(capital and income) section 2 (4) (business) and section 7 (perqui'^ites 
of office) 

As regards income from unlawful transactions see notes under 
section 3 

Gifts—Even gifts would be taxable if recurring and regular 
casual and isolated Kedar Naram Stngh v Commissioner of Income » 

U P , (1938) IT R 157 (All ) As to gifts from an employer 
und?r §fctiOP 7 A voluntary payment of gratuity madq personally *>/ 
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head of an associated company to the emplojces of a company that 
gone into liquidation and \»as under no obligation to pay any gratuit 
its employees was held to be exempt Commissioner of Income lax, Bt 
V Johnstone 1934 ITR 390 7ITC 330 

It has been held in the United Kingdom that a mere gift is not a p 
or gam at all the fact that it recurs will not make it a profit or } 
Accord ngly where a company looted recumng payments (which « 
two in«taiments were stopped) virtually amountmg to pension to 
ex ^^anagI^g Director who became an ord nary director and hardly atter 
any meeting because of ill health he having no claim to such pa>ment i 
though the company had often made such pajments to its employees 
Revenue disallowed such pajments in computing the income of the comf 
and their action was not interfered with The recipient was also considi 
not taxable on these gifts Beynon v Thorpe, 14 Tax Cases 1 
ruling as also Sicdeford v Beloe 1932 A C 388 16 Tax Cases 
were nullified by the United Kingdom Fmancc Act of 1932 under wl 
voluntary pa>ments made to employees and their dependants are deei 
to be income taxable under schedule E »<■ as salary of an officer 

Gift* from employers to employees whether in cash or m mor 
worth and debited to the profit and loss account of the employer are tax 
as salary irrespectitc of whether the payments are as of right or me 
ex gratia IVeston v Hearn (1913) 2 AUER 421 23 Tax Cases 
(KBD) 

Betting—Booh maker—Profits of —A person who attends ra 
and sysfematicallv bet* is liable in respect of the profits he derives from 
vocation of betting i e that of a book maker Partridge v 
Q B D 276 On the other hand in the case of i person whose sole me. 
of livelihood was betting on horses from his private residence with boi 
makers at starting pnees it was held that the earnings were neither pro 
nor gams Graham v Green 9 Tax Ca es 309 (IS^) 2 KB 37 1 
ratio decidendi wns that there must be a certain amount of organisat 
before there could be profits or gains 

Per Roulatt J — The question anses under Case VI whether ( 
winnings on Ins bets as bet* are profits or gains within the meani 
of that case and under Case TI as to whether as‘ummg f 

winnings from the bets them elves are not profits or gains the a|^i 
gate of his w inn ngs as the result of his sustained and continued actic 
are the profits or gams of a vocation within the meaning of Case 1 
or posSi'oly as it rm^ift "havt ticen ^/cA, t«f a Vridt or adventure with 
the meaning of the general word* of Case I 

Afy attention of course was drawn to my decision in Kyall 
Hoari (1923) 2 K.B 447 8 Tax Cases 521, which was the case of 
gentleman who had guaranteed an overdraft for a company of whu 
he was a director he got a ci»nmi«sion for it and it was the only tin 
in his life he ever did anything of the sort The question before n 
there was not whetlier a commis*ion paid to a man for a semee t 
this kind, was a profit or gain in itself which it obviously was as 
payment for commeraal services rendered but whether it was a 
annual profit or gam In the course of my judgment I said that 
mere receipt by finding an objea of value or a mere gift was not 
profit or gain and I hardly feci much doubt about t^t I further $ai< 
that the winning of a bet did not result in a profit or gam Until I an 
I—<12 
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corrected I thuilv, I was right in that Whether it is a gift, or whether 
it IS a finding, there is noting of which there is a profit There is no 
increment, there is no service, there is merely the picking up of some¬ 
thing either by the will of person who had it before, or because 
there is no person to oppose the picking up 

“When one comes to the question of a bet it seems to me, the posi¬ 
tion IS substantially the same What i- a bct^ A bet is merely an 
irrational agreement that one person should pay another person some 
thing on the happening of an event A ngrees to pay B something if 
Cj hor«e runs quicker than D r or if a coin comes one side up rather 
than the other side up There is no relevance at all between the event 
and the acquisition of propert> The evuit does not really produce 
it at all It rests, as I sav on a mere irrational agreement 

So much for Case Vl But then there is no doubt that if >ou «ct 
on foot an organised seeking after emoluments which arc not in them- 
schts profits, you may create, by way of a trade or an adventure ora 
vocation a subject matter which does bear fruit in the shape of profits 
or gams Really a different conception arises a conception of a trade 
or vocation which differs m its nature m my judgment from the mdi 
vidual acts which go to build it up just as a bundle differs from odd 
sticks You ina> say I think without perhaps an abuse of language 
there is something organic about the whole which does not C5u«t m 
its separate parts. 

"It IS said that this gentleman by conunualI> betting with wcat 
shrewdness and good results from his house or from an> place 
he could get access to the telegraph office, had set up a vocation That 
is contended by the Revenue on the facts of this case and certamiv 
the contention is one which if sound, has very startling results because 
a loss in a vocation or a trade or an adventure can be set off against 
other profits and we are face to face with this result, that a gentlemW 
earning a profit m some recognised form of industry, but having 
bad habit of frequently persistcntlj continuously and systematical^' 
betting with book makers might set off the losses by which he squ^ 
dered the fruits of his industry, for Income tax purposes against his 
profits—a very remarkable result indeed and one I am ifraid, of verv 
wide application Allowances arc granted to the income tax pa)W 
because of the family he has to support and we are now threalen^*^ 
with a further allowance m respect of the loss which he makes by habi 
tua! betting It certainly sounds very remarkable, and would entitle 
1 person when he wastes bis earnings by betting to make the ^1* ® 
partner in his gambling However the question must be faced 

“As I have said there is no doubt that one might create a trade by 
making an organised effort to obtain emoluments wiuch arc not in 
themselves taxable as profits and the most familiar instance of all, 
of cour«e is a trade which has for its object the securing of capita 
mcrcinent. A person who buys an object which subsequently 
out to be worth more than he gave for it, and which he sells, docs no 
thereby make a profit or gam for income tax purposes But he can 
organise himself to do that m a commercial and mercantile way, 
the profits which emerge are taxable profits, not of the transaction but 
of tile trade In the same way be may carry on the trade of 
things which he has not got and buying them when the pnee lias fall^ 
That ts a capital accretion, only fte operations arc reversed He sells 
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first and buys affenvards And in that way he may make losses or he 
ma> make profits If he makes losses the losses cannot be said to be the 
result of tl e individual acts Thqr are the results of the trade as a 
whole Test it in this waj A perscHi may organise an effort to find 
things He may start a salvage or exploring undertaking and he may 
make profits The profits are not the profits of the findings, they are 
the profits of the adventure as a whole Agam he may make a lo's 
One caniiot say that the loss was due to the failure to find The loss 
IS due to the trade That is a good test becau^e it shows the difference 
between the trade as an oiganism and (he individual acts 

So much is clear I think about the case of making a (rade or a 
vocation of an adventure of obtaining differences in prices or obtain 
ing things which are the subject of finding The trade or vocation 
which has to do with difference"? m prices may be popularly spoken of 
as gambling’ because there is no intention reall) to accept or deliver the 
thing bought and «old But they are operations in relation to the 
differences of prices of commodities and there is an element of fecun 
dily m those and indeed those operations form the subject matter of a 
great deal of trade 

Now we come to belting pure and simple (I do not mean to saj 
that mercantile baigains are tainted with the element of gambling ) 
It has been settled that a bookmaker carnes on a taxable vocation 
What IS the book-makers system^ He knows that there are a great 
many people who are willing to back horses and that they will back 
horses with anybody who holds himself out to give reasonable odds as 
a bookmaker By calculating the odds m the case of vanou horses 
over a long period of time and quoting them so thkt on the whole 
the aggregate odds if I may use the expression are m his favour he 
makes a profit That seems to me to be organising an effort in the 
same way that a person organises an effort tf he sets out to buy him 
self things with a view to securing a profit by the difference m what 
I may call their capital value in individual cases 

Now we come to the other side the man who bets with the book 
maker and that is this ca e These are mere bets Each time he puts 
on his money at whatever may be the starting pnee I do not think hei 
CQuld be said to organise his effort in the same way a a book maker 
organises hi« I do not think the subject nutter from his point of 
view IS susceptible of it In effect all he is doing is just what a man 
does who is a skilful plajer at card* who plajs every day He plays 
to day and he plays to morrow and he pla>s the next day and he is 
skilful on each of the three days more skilful on the whole than the 
people with whom he plays and he wins But it does not seem that 
one can find m that case, any conception arising m which his mdi 
vidual operations can be said to be merged m the way that particula' 
operafiona are merged in the conception of a trade I think all you c^n 
say of that man in the fair use of English language i that he w 
addicted to betting It is extremely difficult to express but it seems 
to me that people would say he ts addicted to betting and could not say 
that his vocation la betting The subject is involv^ in great difficulty 
of language which I think represents great difficulty of thought There 
is no tax on a habit I do not think habitual or even systematic* 
fuliv desenbes what is essential in the phrase trade, adventure 
employment or vocation ’ 
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All I can say is that in my judgment the income which this gentleman 
succeeded m making is not proSts or gams”, Graham v Green, 9 Tax 
Cases 309 (1925) 2 KB 37 See, however, observations m the 

Court of Appeal m Cooper v Stubbs, (1925) 2 KB 753, 10 Tax 
Ca^es 29, suggesting that the above dicta of Rozvlatt, J, are too wide, 
and leaving open the question whether continuous betting bringing an 
income receipt might not ^ profits or guns’ and therefore taxable 
The Allahabad High Court, in In re Lala Indra Sen, 1940 ITR 187, 
shared the doubts of the Court of Appeal Tn the Allahabad case, two 
of the Judges considered Uiat on the facts (which as set out in the 
case were meagre) the rating and belting transactions of the assesses 
(a money lender and dealer in precious stones) were not business 
though there was a difference of opinion as to whether the racing (cc 
the maintenance and running of horses) and the betting might be a 
single business or separate ones while the third Judge Iqbal 
considered that there vvas no evidence to hold that the transactions did 
not constitute business 

Per flronud / —I should for mjsclf be very unwilling to try to lav 
down any general definition of tt hat a business’ ‘profession’ ‘vocapon’ 
or occupation’ is because it is a matter which to my mind, must 
necessanlv depend m every case on (he circumstances of the assesses, 
the particular things he does and the degree to which and the object 
with whicli he does them A philatelist collects «taraps for his own 
entertainment A stamp dealer collects them for his profit A country 
gentleman maintains a garden for his pleasure while a market gardener 
or florist does so for his profit And yet m neither case would it 
be right to say that either the desire for or an indiftcrence to profit as 
the case may be was an cxliausti\c test for business and pleasure may 
well be combined And still less is it possible to my mind that an actual 
profit would necessarily convert what was pnmarly a hobby or a 
pastime into a business For 1 do not doubt that many stamp aro 
com collectors entertain a secret hope that they may one day by good 
chance and to thar profit acquire a rare and valuible speamen 
1 think they would be surpnsed to know, if that were to happen 
they had been carrying on a business’ The trutli I think is m tbs 
as m so many other cases that no exhaustive lest can be applied but 
that all the surrounding circumstances must be considered and commai 
sense applied If there is one test which is as I think, more 
valuable than another, it is to try to see what rs the man’s own dominant 
object—Avhether it was to conduct an enterpnse of a commercial 
character or whether it was pnmanly to entertain himself 

A father and son who claimed to forecast accurately the results of 
horse races and contributed a betting system’ m the shape of articles 
to newspapers chimed msaccesslullv that their remuneration ior 
writing the articles was not taxable, Graham and others v Arnotl 
I9IIKBD 

The mere fact that a person is persisting with an activity m spite of 
losses year after year wiU not make it a hobby, if otherwise the activity 
IS a business or a source of income e p the running of a dramatic 
troupe on commercial lines P 5* Fonerv Commissioner of Income tax 

1940 ITR. 628, 

^^nning on bets on golf matches played by a golf professional do 
not anse out of his vocation as a professional Doivn v Comfston, lo 
ATC 64, (1938) ITR 596 (KBD) 
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There are many rulings under the Australian law -i> to when profits 
from horse racing and betting are taxable, the broad trend ot the 
rulings being the same as in the United Kingdom xns. that the profits 
are taxable if there is continuity and organisation, otherwise not 


Isolated transactions—Profits from—-A sum received by a busi 
nessman as brokerage on the sale of immovable property was held to be 
assessable to income-tax, although such a transaction was not appareniK 
m the assessees ordinary line of business and might or might not be 
repeated In re Chunm Ltd Kalyan Das, 47 All 368 

‘The particular transaction is certainly one of the business of a 
broker, and it comes within the definition of business It is not pos 
sible to exclude from the expression ‘adventure', indeed «ucccssful 
adventure, the negotiation of a sale of a targe null which resulted in a 
commission payable to the value of Rs 75,000 

'In our view his transaction, although an isolated transaction wac 
not of a casual or non recurring nature To some extent the discus 
Sion of this question overlaps the question whether a particular receipt 
IS a receipt ansing from business or the exercise of a vocation In 
taking the view we do, we found ourselves mainly upon the use ol the 
word 'nature in the exemption The word is not ‘occuiienue’ If 
the language were 'a casual or non recurring occurrence there would 
be much to be said for the contention of llic assessee But the expres 
Sion ‘nature’ appears to us to be a word used independently of the 
acudent of the event happening m fact once only or more often in a 
fortunate year It connotes a class of dealing which might occur only 
once, but which might occur several times Now the advcntuie ot a 
businessman who is enabled through his business association to nego 


tiate a large transaction and thereby to earn a heavy commissiou, may 
undoubtedly be in fact non recurring m the sense that so successful 
an adventure would not be likely to occur again But, on the other 
hand, it is a class of transaction which might occur to any such 
businessman once only or half a dozen times again during the course 
of the year The Government Advocate put what may be said to L«. 
a deasive illustration of the true meaning of the word ‘nature when 
he pointed out that if you sold your own house at^a profit, although 
the question would also anse as to vvbeUier the result of that transaction 
was a profit at all but rather only enhanced capital it would m any 
discussion as to whether it was brought within this exemption 
undoubtedly be a transaction of a non recurring nature You coul I 
not do It twice But if, on the other hand you engaged m a solitary 
transaction of bnngmg two of your fnends together, and negotiated 
the sale of the house of one of mcm to the other, and thereby earned 
a commission, you would, in our opinion, be carrying out a transaction 
whidi although casual in fact, woidd not be of a non recurring nature, 
because, having done so once with success, you might be asked by some 
vendor to do it again Our answer therefore is that the 

particular profit m question was not of a casual and non recurring 
nature within the meaning of the section". In re Chunm Lai Kdjan 
Das, I IT C. 419, 47 All 36S, 37IW71, A LR. 1925 All 469 


A banker and mon^ lender, reimtt^ from Madras sums aggregating 
over 4 lakhs of rupees to Penang such sums bemg invested ihere m fsiraits 
Settlements dollars and ultimately reconverted mto rupees and remitted 
back to Madras. The TcrmUances were made rm eight occasions wathin a 
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period of four months in 1919 ami iht retnnsfer to Madras was on thirteen 
occasions covering a penod of four luonlhs from the end of 1920 to the 
beginning of 1921 Owing to the flucluattons in exchange which varied 
between 83 and 175 rupees per hundred dollars, he made a profit of a con 
siderable amount on the transaction and was asses‘«ed to income tax on 
that profit 

Per Sir Walter Schtabe, C J {Coutts Trotter, J, cmzMmag)- 
Transactions need not be part of some already established business 
but they must together form a business. If the transactions form part 
of the ordinary husmesa of the assesses the profits or lo«ses on them 
must, of course be brought mlo account But where the transactiona 
are outside the scope of the ordinary business of the assesscc it is otten 
a difficult question to decide whether or not they are to be treated a» 
subject to income tax Profits made on an isolated speculation are not 
^liable to income-tax but those made in speculation of a similar kind a® 
a part of busmess would be liable A difficult question may however, 
anse as to whether transactions arc of such frequency as to amount 
to carrying on a business 

Ihe right inference to be drawn from the facts i8 that in this case 
those dealings m exchange had become part of the assessee’s banl mg 
busmess and I think too that even looked at apart from Ins orAnarj 
busmess he did not enter into these transaction> as an isolated invest 
ment of capital or speculation, but as a business of a dealer m exchange 
Board of Revenue v Arunach^am Chetuar, 1 I T C 238, 47 ^lad 
197 

\Vhether a purchase of shares has been made as an investment of capital 
or with a view to resell at a profit is a question of mleniion and can only 
be inferred from the circumstances of each case The question therefore 
18 one of fact on which the findings of the Commissioner will be final so 
long as there is evidence for them In re Seth Ganga 5*ogfor, 1934 IT R. 
149, A-IR 1934 All 370 

An assessce consented to be appointed under a power of attorney to 
dispose of cotton bales for and on behalf of a firm that had got into d ffi 
culties to pay what was due to several Muccadams and Banks and after 
deducting from the net sale proceeds of the cotton bales all his costa 
charges and expenses m respect thereof and his remuneration to distribute 
the balance amongst the several persons and firms whose names had already 
been submitted by the firm to the assessee Under that power of nttornev 
the assessee sold over 100000 bales which realized about Rs 16300000 
and received as his remuneration Rs 1 88 750 The assessee claimed 
exemption for this sum under section 4 (3) (w») of the Income tax Act 
Per CJ — It has been argued chat business 

connotes continuity, and that only the receipts arising from a business 
which is earned on continuously can be assessed Bui tne section 
refers to receipts arising from business and not to receipts arising 
from a busmess It is not necessary according to the delmition of 
business’ m section 2 (4) that the receipts should anse irom a business 
continuously earned on dunng the year to make tliem liable to is^ess- 
inent Even if they arose fttmi a single adventure in busit ess they 
would be liable to be taxed. * 

‘Now it seems clear that the profe<aiou or occupation of the as es'see 
being that of a cotton mercliant any receipts arising from he buying 
and sellmg of cotton would be considered as arising from trade or 
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commerce and the argument that receipts from an extraordinary 
transaction connected with business such as the one in this case which 
has only occurred owmg to exceptional circumstances and which would 
not be likely to occur again for many >ears can be placed in the same 
categoiy as receipts entirely disconnected with business or the profe^ 
Sion or vocation or occupation of the assessee which m ght be considered 
of a casual and non recumng nature cannot be accepted Commis 
Stoner of Iiuomc tax Bombay v Str Pursfujttamdas Thakurdas 2 
ITC 8 AIR 1925 Bom 318 

Where however a hide merchant acted as arbitrator m a dispute 
between the heirs of a rich fnend and tlie Court granted him remuneration 
as arbitrator though nothing had been stipulated m the first instance it 
was held that the receipt was casual and non recumng and not ans ng 
from a profession etc and therefore not taxable Commissioner of Income 
tax M^ras v Ahmad Badsita 1943 IT R a90 

A money lender took over a rubber estate and certain debts in setti 
ment of an outstanding loan As monies were realised the lo s m recover 
mg the debts was allowed as a bus ness dcducbon The expenses on the 
estate and its income were also mcluded m the business account When 
the estate was sold there was a gain and it was claimed that it was a capi al 
appreciation Held that the profit from the sale was part of the profits nf 
the money lending business Of? M 0 M S P LalshmoMit Cutmr 
V Commissioner of Incone tax Madras, 4 I TC 200 It cannot however 
be assumed without evidence relating to each case that merely because the 
prevalent practice among similarly circumstanced persons is to buy and sJl 
property as part of the business the asses ees iranvactions in property are 
part of his money lending or other business R M V R M yeerappa 
ChetMr V Comnnssioner of Income tax Madras 4 ITC 2CH AIR. 
1930 hlad 123 

Where the assessee a money lender received from his father a going 
money lending business and certain pbniaticns and treated the plantations as 
part of the capital of the money leading business deb tting the business with 
the cost of mamtammg the plantations and taking ertdit fur the income 
therefrom and finally sold the plantations and credited the proceeds to the 
business it was held that the profit on the »ale wa» a part of the profit of 
the money lending business K Ar S T Artmaehalam Chettiar v 
Commissioner of Income tax Madras 1946 1 T R 61 

For a small consideration in ca b a money lender got an assignment of 
a mortgage on certain house property cariymg certain other encumbrances 
Eventually m a circuitous manner and after IiUgation he took over tlie 
houses and sold them after enyoying the rents for some time Held, that 
though the original transaction was speculative and isolated it was not essen 
tially different from the assessee s other business tran actions and that the 
profit was not a capital appreaafion and therefore not exempt from tax 
S R. S Subramania Chettiar v CommtssioneT of Jncome lax Madras 
19M IT R Z?5 A mining engineer prospecting for minerals and taking 
out licences but with no capital of his own to work the mines and selling the 
rights therefor to others was taxed on the profits made on the portions sold 
Held that the quesUon whether the transactions amounted to a business was 
one of fact Warwick Smith \ Commissuincr of Income lax, Burma, S 
ITC 451 On the otlier land where in return for a loan given lo a 
Mumng engineer the lender received the sale proceeds of certain raining 
rights held ly the borrower it was held that the gains of the fender was 
not taxable since it was not li s business to finance such mines 
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\ firm of <tone, marble and grantfc merchanU m Lnglantl, made a 
contract vnth a firm tor ibt lt> them of marWc ind contcnjpjaJcd 

acquiniig some of this marble m Ilal> Fn ordur to faalit He their purchase 
of this marble later on thev bought Italian lire at ni The lire ro«e in 
value and the firm brought the nioncv bach in »ierling n! the lire fell m 
value and the firm converted the monc) again mi 1 r that the 

profits on the lire were not taxable 

I do not think, it has anything to do with ihr pit ii f lie coitracl 
Itself (that of the supplv of marble) It Uu a mere 

appreciation of something which they Ind got in hand — 
Per Rov-lait J m McKwlay v lenkitis & Sous Ltd •> \TC 317 
10 Tax Cases 372 

Li this case it was found as a fact by the Cr mniNsu tier that it was 
no part of the company s busine-vs to sjeculate in the exchmgL Th 
money was lying idle in the bonk. 

On the other hand if the Inusactioiis irom nliich the profit*, an c arc 
part and parcel of the trading operations of the a stssec the fact that the 
cau e of the p oat u abnormal e g England s going off the gold st ndard 
I's no reason to hold that the profits do not arise from the trale lander 
Bros V Smpsoii U \TC 489 fKBD) 19 Ta\ Ca «« 62 

Similarly where a shpowmer (not a coal merchant) who had extracts 
for the supply of coal to him m excess of his needs transferred Uic contracU 
at a profit it was held that the profit was trading profit the coal being 
consumable stores on revenue account c scntial f>r the purpose of the 
assessces trade The claim of the as^esscc wa that the profit represents 

g prcciation of vapital (on the analogv ©f John Sni lit \ \foort 12 Tax 
ses 266) or a ca«ual profit since the assessce wa nrt i coil merchant an 1 
coal was not his trading ’lock George Thompson Tr Co v Inland Revenue 
12 Tax Cases 1091 

In Impcnal Tobacco Co \ KtUy (Cjk.) 1943 21 Tnx Ca«vs 292 die 
company used to ucumulale dollars m \nicnca throughtut die year so as 
to be lu a position to purchase Virginia leaf at auction sales It had a large 
accumulation of dollars whai war broke out Tlit Treasury aeki 1 it to 
stop buying Kaf md tool over the dollars at a pnee which left v profit to 
the company It wa held that lie profit wi-* taxalk Tlie companv 
merely '•old a aurplu stoek of dollars thit it had on rcvaiuc account like 
any commoditv and it wa« nnnnlcml that the «ale wis fontd and not 
voluntary 

An assessee who was a money lender and had been cimiieeted with U e 
film business and aU«> been a dealer m real proj/erty parclw'ed wiulc 
on a visit to Germanv a large rjuaniuy of toilet (wjier at cheap rates /fx«n 
a bankrupt Gernua firm anJ sold the whole l» one pers* n and mvJc a 
heavy profit l/c/l tint t wa» trade The api>eilani was himself livble 
for the [urcha«t oi i!l» va t quuitity of toilet lajuf for no inlniiual or 
personal purpose of hia own but plainly and nainifcstly (/or 

the purpose of) re-sclling it at a pn lit The elenciil of ailvoiturc 

accordingly entered into »l from the first —Per L P Ojde Ruttedjr 
osid Sons \ Conmxssxon rs of Inlarsi Rehenue, 8 ^VT C, 2*)7 14 I ax Case' 
A90 (1929) Sess Cav379 

A companv wlw>e buintsv eo braced prosMLUng for ■nd ai-ijurij, 
options over nnueral proicrtits ail over the worfl and j orJws-nh aixl rc 
iCllms such properties to dcvelojurtot coinparn* nviicl on»-kr (not 
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shareholders) to participate m individual ventures by subscribing towards 
the cost of prospecting and acqutnng the options over particular properties 
If the prospecting was satisfactory, the options were exercised and develop 
ment companies fonned m which the subscribers, vtc, the parent company 
and the outsiders had to—and did—take shares On the other hand, tlic 
parent company was under no obligation to form a development company, 
e g, it could sell the rights and hand over cash to the subscnber^ The 
outside sufasenbers tool no part m the management beyond being consulted 
as to any increase in the initial commitments The parent company was 
taxed on the value of shares held by it in the development companies and 
the money invested by itself in the \arious ventures since the ventures 
constituted it<; trade But the outsider subbcnbers were not similarly taxed 
since the ventures were not part of thur trade and their profits were there¬ 
fore capital accretion Lojiry v Field, Lo jry v WtlUains, etc, 20 Tax 
Cases 679 See also Pickford v Quirke 6 A T C 525, 13 Tax Cases 251 
(CA), referred to under section 2 (4) 

Two individual' who had been for some years buying, selling and 
developing building lands bought cerlnin undeveloped lands m equal shares 
and almost immediately each of them gave his share of the land to his wife- 
And soon after, each of the ladies sold her share to a company in which the 
husbands were the only directors and m which each of the latter held Iw* 
the shares Two years afterwards a similar transaction occurred The 
question arose whether the ladies earned on a trade in respect of these two 
transactions and the Special Commissioners decided in the negative The 
High Court declined to interfere on the ground that tlie Commissioners mo 
evidence to support their decision l^i//iOHif v DotnesS’ Ntsbet, (1945) 1 
AU C R. 304 

An assessee, instead of purchasing an annuity laid out a large sum 
of money m buymg 63 endowment insurance policies and a life policy o** 
the lives of other people, so arranged that he could get regular receipts 
every year from these policies as they fell due for payment At a latet 
stage, owing to a change m his circumstance vis, receiving a phjsiw 
injury m war service and liaving to change his residence permanently he 
ashed his solicitors to gift away some of the policies and sell the others 
The question arose whcUier the profit form the sale of policies was taxable, 
and the Special Commissioners decided that m view of the number o* 
transactions and the organised manner of purchases and sale^, there was a 
trade and that the profits were therefore taxable Macnaghten, J reverseo 
tins decision on the ground that buymg something with tlie intention ot 
keeping It cannot be trade and that a subsequent intention to sell it canno 
by itself, make the transaction trade. Smith Barry v Cordy, (1945) * 
AUER 695 

Where an assessee whose busmens activities were confined to money 
lending owning land and to an interest in certain mills bought on 'pvcu 
lation an interest m certain legacies and after protracted litigation recovereii 
a substantial sum, it was held that the transaction was not an adventure lU 
the nature of trade, Molhay Gangaraju v Commissioner of Income 
Madras. 1935 ITR 58, AIR. 1935 Mad. 387, 58 Mad 363 

Where an assessee agreed to advance money to another for the purpose 
of litigation on condition that if the case was won llie borrower was to pay 
a bonus to the lender and that if the case was lost the lender was to lose 
the money, and eventually rccuved a bonus, it was held that the bonus arose 
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from business, tc, the business of inventing moncj in financing litigation 
The specuhtivcness of the transaction or the absence of a specific rate of 
interest d d not in themselves rrake the transaction an\ the less an invest¬ 
ment of money, In re Gova Prasad and Clofey Lai, 8 IT C 64 iVI R. 1935 
All 195 1935 ITR 177 (All) A Full Bench of the same Court how 
ever, dissented from this ruing later on In re Major John 1938 ITR. 
434 (All ) In that case, the asscs'Ce wlio held the greater part of the 
debentures of a company obtained a decree against the compan\ the assets 
of which were auctioned in the execution of the decree The a ee see was 
allowed by the Court to act -vs auctioneer and received on that account 
5 per cent of the sale proceeds as commission under the orders of the 
Court The question arose whether this 5 per cent was capita! or income, 
and the Court held following the observations of the Prm Council in 
SI Wallace Company's case, 59 Cai 1343 591 A 206 that it was capital 

Where an assessee, not a <tock broker or a company promoter but an 
emplojee of a sugar factory sold a large number of shares m a company 
floated bj hts employer to tike oier the factory and the Directors in recog 
nition of the as«essee’- work allottcii some shaio to him 11 their own accord 
and without any previous arrangaiient it was held that the value ot the 
shares was a windfall and not locome It also did not arise from business 
since there was no activit> Iiaving for >(» object the acquirement of profit 
which could be chimed legally In re Mahaintnad Farug 1938 ITR 1 
CAlLi 

A mere adventure, however, will not attnci tax unless it is in the 
nature of trade A purchase therefore on speculation even if made with 
a view to sale does not lead to taxable profit unless the transaction is in 
the nature of trade. What constitutes trade is a question of fact Where 
the wife of a partner m a money lending firm which also dealt in bullion 
(she having a money lending bu mess through the agency of the firm but 
not a bullion business) bought a quantity of silver on 'peculation with a 
view to «ale and sold it at a profit through her husband’s firm there being 
no other activity on her part m respect of the transaction it was held that 
there were no materials for a finding that (he transaction was i^the nature 
of trade. The fact thg,t the husband’s firm dealt in bullion or that other 
persons were also 'peculating in silver at that tune was considered 
irrelevant, Mrs Soiiiram Poddar v Cowimirjioncr of Income lax, Burma, 
1939 ITR. 470 The above dec.sion was dissented from by the Lahore 
High Court m In re Bcharrlal Jhandumal 1944 ITR. 209 In that case, 
a Hindu undivided family with a money lending business brought a large 
quantity of gold when England went off the gold standard and paid for it 
b) borrowing or prematurely vvilhdrawmg fixed deposits from banks 
Alter five years, it sold oil one fourth of the gold at a profit, and it was 
held that the profit wa taxable there being evidence for a finding that the 
adventure was in the nature of tridc 

The governing factor in deciding whether isolated transactions are 
ventures iii tlie nature of trade is the intention of the assessee at the time 
of purchase, but his subsequent conduct may liave a material bcanng on 
tJie question of his ongtnal motive. Kahanehand and KtsJieiuhand v 
Coinmisstonef of Income lax, Punjab, liM4 ITR 472 

An asses'ee purchased an inam village near a citv. with borrowed 
money and laid out a part of Uus area for development a» a nud<ue cla s 
suburb spending money in the process He «old a substantial 
plots, but not all of them, in two con«ecuuve years and it wa> neW tna 
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there was cMdencc for a findmg that the transaclious constnuttd a business 
In re Mody 1940 ITR 179 tBom) 

An architect was told on a social occasion by the owner ot an estate that 
he wanted to sell it and the former brought about i mteting between a 
client of his and the owner The estate was bought by the client on beh^t 
of his company, and subsequenth it was agreed betweai the ^ 

his client s company that m return for his attempt to dispose of the estate 
he was to get of the net profits The estate was sold soon ana tn 
architect received his share of the profit* He did not bow ever 
work beyond preparing a plan which was not used It held that 
share of the profits was taxable Brocklesby v Merrteks 18 Tax Cases 
(CA) 

Grants to Clergymen—A gift of money raised bj voluntar> sub 
scnption and made annually to a minister of religion b\ his congregation 
was held to be assessable 


Per the lord Ordinary — It is true that it is a voluntary contn 
button by the parishioners one which they are under no obligation to 
make and which they may withdraw at any time But still it is a pay 
nent made to the appellant as their clergyman and it is received b> 
the appellant in respect of the discharge of his duties of that office 
In re the Rev George Walter Strong 1 Tax Ca es 207’' n Sc I R 
704 

Tn a case in which the Queen Victoria Clergy Susteiitatioii fund made 
grants to a Qergyinan in augmentation of the income oi his benefice it was 
held that the grants were assessable on the Clergyman as profits accruing 
to him by reason of Ins office In tins case the Court considered the pre¬ 
cise form of the application for the grant and of the resolution autliorizing 
the grant The decision was given m favour of the Crown on the grouna 
that (1) no enquiry was made as to the personal means of the incumbent 
but only as to the income of the benefice, it being left to the incumbent to 
ask for the grant if he needed it and (2) if the benefice was vacant the 
grant was^dividcd between the outgoing and incoming incumbuits » 
followed therefore that the income accrued by reasmi of the office Turner 
V Cuxson 2 Tax Ca es 422 was distinguished on the ground that the grant 
in that case was as a personal gift of an eleemosjiiar) character and the 
principle underlying the decision ui In re Strong, Jii^ro was approved. 

Per Collins MR — Now that judgment (the Strong case ^ 

is certainly an affirmation of a principle of law that a payment mat he 
liable to income tax although it is voluntary on the part of the 
who made it and that the test is whether from the standpoint of tn 
person who receives H it accrues to h m m virtue of hi« office 
That seems to me to be the test and the liability 

income tax is not negatived merely by reason of the fact that there w 
no legal obligation on the part of the persons wlio contributed the money 
to pay It Rev G N Herbert v J A McQuade 4 Tax Cases 
(1902) 2KB 631 

A curate received from a religious Hjciety a grant renewable 
at discretion on certain conditions The grant was in recognition of 
ful service as a clergyman but not m respect of the particular curai^ 
clergyman held Held that it was not assessable to income-tax, 
5tron;7 1 Tax Cases 207 distinguished 
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Per Coleridge, Cl — ‘Ivow here the paymtiu is made, not for ‘er- 
\ices in the pan«h at all not hy the persons v.hom he ser\(.s and not m 
respect of the particular services nhtch he renders—but it is an hono- 
ranum paid b) a society , to i deserving man because 

he has done his duty nell Turner v CitJeson, 2 Tax Cases 422, 22 
QBD 150 

A gratuitous payment with no conditions attached made to the Lord 
Bishop of Lucknow as such i c ex 4)fficto by the Colonial Bishopnc Fund 
was held to be a pert|uicite of his office, Saunders (Dr) v Commissioner 
of Income-tax, UP (Oudk) 5 ITC 454, 54 All 223 

In a case in which the grants were to ccasc on the Minister s death or 
his resignation of the pulpit ic the grant was given on quasi-personal 
grounds, it was net erthelcss held that the grants were assessable to Income 
tax, hating regard to the facts of the case, nr, (a) the ability of the congre¬ 
gation to make adeqiialt provision for tlicir minister, {f>) the fact that the 
minister had been regularly educated for the vocation (c) the amount 
of his income, Po^niuig v Faulkucr, 5 Tax Cases 145 (C of Al 21 TL 
R 428 

A portion of a colkciion made m Church was given b\ wax of 'Easter 
oftenngs to an incumbent bv rea on of his office, but the gift m ould not have 
been made had not the recipient besides being the incumbent, been also 
poor Held, that the otfenngs were not given as an additional remunera¬ 
tion for services but on account oi peisonal poverty, and that, in thc»e oi- 
cumstance-, they were not assessable to income-tax Turton \ Coofer, 5 
Tax Cases 138 21 TLR 546 

The correctness of this decision was however doubtvd m Cooper v. 
Blaktsfoii, 5 Tax Case# 347, vi/ra 

Easter Offerings were given to a Vicar by parishioners and others m 
response to an appeal made by the Bishop and supported by the Qiurch- 
wardens The offenngx were mainly received through collections m 
Church the residue coii'istiog of sums sent to the Churchwardens or direct¬ 
ly to the Vicar Held by the House of Lords that the offenog« were asses¬ 
sable to income tax 

Per DuckUy, LJ —‘The quealion i> not what was the motive of the 
payment but what was the character m winch the recipient received 
It Was it received by him by reason of his office^’ 

Per the Lord Chancellor —"In my opinion, where a sum of money 
IS given to an incumbent subslaiilially in respect of his services as 
incumbent, it accrues to him by reas>on of his office Here the sum of 
money was given m respect of those services Had it been a gift of 
an exceptional kind, such as a testimonial, or a contnbution for a 
specific purpose, as to provide /or a holiday, or a subscription peculiarly 
due to the per>onal qualities of the particular clergyman, it might not 
have been a voluntary payment for services but a mere present 

‘Li tius case, however, there was a conUnuily of annual payments 
apart from any «pecial occasion or puqiosc, and the ground of Uie call 
for «ub cnption was one common to all clergymen with insufficient 
stipends, urged by the Bishop on behalf of all alike What you choose 
to call it matters htllc The point is, wliat was it m reality^ 

' It was naluHil, and in no way wrong, that all concerned sht^d 
make this gift appear as like a mere present as they could. But tfiQr 
acted «lraightfoniardly, as one would expect, and the cliaracter 
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of whit uas done appears dearly enough from the papers m rshich 
contributions were solicited ' Cooper \ Blahston, 5 ia 

Cases 347, (1909) AC 104 


The proceeds of voluntary collections from a congregation at IVhitsim 
Ude for the benefit of an assistant stipendiary curate hive been held to oe 
taxable as part of the emoluments of office, Slauey v Starkey, 16 Tix Uis 
45 (1931) 2 KB 148 In all these cases, if these grants had been maoe 
(sav) on the retirement of the clergyman or his golden -vsedding, the amounts 
would not have been taxable See the Lord Cha}iCcUor^s observations 
Cooper V Blakis'on above 


Income from profession—^Tor income to arise from a .c 

employment it is not necessary that the income should be paid only 7 , 

person or persons engaging the services Wlicre a solicitor who . 

bis client (from whom he received fees) in a meeting 
got some proposals tlirough was given gratuitously Rs 10 000 by pers 
not his clients—because they benefited by his action in the meeting, i 
held that the Rs 10(XX3 arose from his profession In re Susn ocn, 

ITR 261 (Cal) 


Liquidation—Honorarium—An assesses acted as Secretary of ® 
Company without remuneration from (he date of its incorporation until m* 
appointment as Liquidator of the Company When the liquidation 
Company was completed there was a sum m hand, after discharge of au 
liabilities which according to the Company’s Memorandum of Assoaation 
was divisible amongst tlie ordinary shareholders of the Company By a 
unanimous resolution, these shareholders voted the <um in question > 
equal shares to tlic (Chairman of the Company, and to the assessee Ih 
as«essec contended tliat this payment was a voluntary gift and that tn 
whole of his duties as Secretary and Liquidator had terminated before tn 
gift was made Held by the Court of Appeal, that the sum voted by tn 
shareholders of the Company to the assessee did not accrue to him 
respect of an office or employment of profit and tliat therefore he was no 
chargeable to income tax in respect of the sum in question 


Per M R S‘<eTndale — The argument was rather narrowed to ‘' 
that a voluntary payment cannot be a profit of the office after the o 
has terminated unless that office had been an office of profit belo 
liand Now I cannot accept that as a broad proposition R . 
me that there may very well be a payment in respect of an office 
had been gratuitous up to its end but which still mav be a 
the services of that office and therefore be a profit accruing by rea 
of the office I do not think that a hard and fast line can j 

In Duncan's Tnis'ves v Panner, 5 Tax Cases 417, 
Dunedin sajs My Lords I confess I have 

able to «ec how it could possibly be said to be in respect of 111 “ 
when the whole reason it was given to him was that he was no loni. 
m the office ’ At first sight that may seem to bear out the proposj 
that was contended for I do not think tliat it does because it wi 
seen that the noble Lord was speaking of the facts of tliat case 
an annuity was granted to a Minister of the 
on retirement Uirough ill health and therefore it w^ ^Wained 
him as a sort of compassionate allowance and could not be oo 
except when he had resigned his cure Therefore I do not thm 
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proposition can be maintamed But the fact iliat tlic otU(.e is at an 
Old IS a fact of very great weight, and when you add to it that the 
payment is made, not b) the cmplojer, because it was not made and 
could not be nude here bv the Cimpanv whicli was the employer but 
b> other per'Ons—in this case it was the shareholders individually— 
the facts still more point to it not being a payment for services or a 
profit accruing by reason of the office To mv mind that 

points to this not being a payment ra respect of service'- rtndered, but 
being something in the nature of wJiat is referred to bi I ord Lorebuni 
in Cooper v Blackiston, 5 Tax Ca«es 347, (1909) V <- 104 CoiMn 
V 5*owiour, 7 Tax Cases 372 (I920) 1 KB 500, 509 tC ) revers 
mg the judgment of Roulatt, J, in (1919) 2 KB 146 

Overdrafts—Guarantee of—Conunisston for—The bankers of a 
company refused to allow its overdraft to be mcrcased except upon the joint 
and ^cvcral personal guarantee of its directors, of whom the assessee^ were 
two In consideration of snch guirantce the company granted to each of 
the directors a commission of two per cent of the whole amount guaranteed 
The. original guarantee was for one year only but, similar circumstances 
arising m the following year, the directors renewed Uicir guarantee (for a 
still greater amount) for a further year and were granted commission 
thereon at the -anu rate as before Tlie assvsscc conltnded that the com* 
missions arose trom casual unsought and cxcipuonal transactions and 
tt ure not chargeable to Income tax. Held, that the commissions w ere annual 
profits or gams within the meaning of Case VI of Schedule D, nnd had been 
properly assessed to Income-tax thereunder 

Per Roalalt, /—“It was not m the line of business of either of them 
to give a guarantee, and one of them at any rate who is a solicitor, 
had never done it before, and probably will never do it again, they did 
it unwillingly it aeems to me that, on the view 

of the facts taken by the Special Commissioners, by which, of course, 

I am bound, I must treat this case as just on the same footing as if a 
person, not connected with business at all, received a commission from 
another person, also not connected with business for doing him the 
favour of guaranteeing his account at a bank ‘ Profits or gams” mean 
something winch is in the nature of interest or fruit, as opposed to 
principal or tree A person may have an emolument by reason of a 
gift niter wes or testamentary, or he may acquire an emolument 
by finding an article of value or money, or he may acquire it by winning 
a bet It seems to me that all that class of cases must be ruled out, 
because they are not profits or gams at all Without pretending to 
give an exhaustive definition, I think one may tal e it as dear that 
where an emolument is received, or, rather, where an emolument 
accrues, by virtue of some service rendered by way of action or per¬ 
mission, or both, at any rate that is mduded within the words “profits 
or gains” Now what is the meaning of the word “annual”? It may 
mean, and perhaps its most obvious meaning is “annually recurring", 
like the sea‘=ons, or if not recumng m perpetuity like the seasons as 
a matter of nature, "annually recumng” in the ordinary way for a 
considerable «pice of time, or it may conceivably mean ‘lasting only 
for a year’, a'- vou speak of an annual plant, but I do not think that 
IS really a very true meaning of die word “annual”, because I think 
when yxiu «peakof an annual plant what is m your mind is the necessity 
of annual sowing, the plant is not annual, it is the sowing that is annual. 
1—64 
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At aiiv rate that is a possible meamng of the word annual Thirdly. 
It might mean "calculated with refcrutce to a year”, that is, hke 
interc't of so much per annum. If there i& anything in the suggestion 
that 'annual’ means or includes lasting for a year” I must pomt out 
that this guarantee did last for a year, and it was renewed for another 
year, but there is nothing in that, becau'C it was renewed dc ,ioto and 
did not run on it was a transaction for a year twice repeated Those 
arc three possible meamngs of the word “annual”, but I do not think 
an% of them is applicable in this particular case dealing with Income 
tax- One is not left entirely witfiout guidance, at any rate a-, a matter 
of practice. Take the case of letting a funnshed house It Ins been 
recognized that if a furnished hou-c is let even for a tew weeks m 
any one \ear ihe letting will attract Income tav, under this case, upon 
the profits ^o made That is the iiivctentc practice, and although it 
has never been relied upon in pniitrple^ by the Courts it has been 
tacitly rs'iumi.d b\ the Courts m Scotland, and it seems to me out of 
question thit i Court of First Instance at any rate, could po'^ibly wy 
that that is wrong The letling m such a case is not recumng yearlj, 
nor does it last for a vear nor is it calculated with reference to i jtiu'* 
bccau«c it IS calculated w th reference to the amenities of a tew parti 
cular Weeks Again take the ease of i person who is appointed to 
perform come ervices which might po«Mbly be by way of an office, ^ 
person appointed lo: carrving on an\ tride or any business, but wh® 
happens to be appointed- as a ret red ludgt was appointed some ywr* 
ago to hold a %en important arbitntion in coimecUon w th tho J-ondon 
water- appointed w ith a lump sum remuneration to do i particular piKC 
of work, or lo take a bui iblcr iiisUnce, which is more familiar perhaps 
to Us bert the ca i c>t a Judge's marshal, who gets liiile appomtniwl 
for a week or two he suffers a deduction of income tax when 
modest emolument is paid to him Now recognizing that position, >t 
scems to me that annual’ here can only mean'm any year*, and that 
‘annual profits or gains' meani ‘profits or gams m any year as the sUC* 
cession of year^ eoincs round’ That being the position in which * 
tlimk I am tins litigation seems to me to rai<ie the wliole question ot 
casual profits I liave already referred lo the furnished house 
iration Now, a man may earn on no business and no profc'Sion. he 
may not be a journalist he ma\ not In? au author but he may 
upon to wnte an article for a paper for reward He may find pa 
there would be a demand for a single book from his peai, as a iraveuef. 

I 'oldier, a vulor or a statesman or what not Now it 'ecm< to 
that all caves of that kind, like this case of these gentlemen who ipv 
ihts guarantee arc instances of casual profits which cannot m any 
be dislmguislud from Uic profit which is obtained by a man who iw 
his house furntehed' f?aii//v Ifoare and Hpncy:i.nll 8 Tax Ca'Cv • 
(1923) 2 K.n 447 

lollowing the ibow it was held tint t boiiliv reicived by » 
from Ins cliait n return for guaranteeing an overdraft },ranled to the 
by a bank was uxablc even tliough the overdraft (bd not continue bciono 
single year, Slu-r-i.iit v Hanus, 16 Tax Cases 278 

Similarly, when .i solicitor len^ money or arrinii,fd lor a Joo^' 
money on two i/coisioiis to a bmldtr to cnabk the 1 liter lo purcln^c 
properties and receivwl a bonus on the loanv when iK ju j>trtic« 
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ventuaJlj oU ii was held that the bonnses were taxable not being ol 
he nature of accretion of capital but pa>ments for the finding of nionei 
ind (having) the character of income The decision of the Commissioners 
was overruled The assessee contended unsuccc'sfuUy that the bonuses 
were analogous to premia on repayment of debentures IVils'^ii \ Uaii/iooch 
16 A T C 121, 21 Tax Cases 178 fK B ) 

The C3«e however was near the border line and the tact that it is 
i«ual for a sohator to arrange for finance may have infiuenced the 
decision and outweighed the isolated nature of the tran«ict!ons 

Compcnsat on for loss of office —A firm of ship managers were 
“mploj ed as such b) i steam hip company and remunerated by a percentage 
af the company’s annual net profits "ITie company went into voluntary 
liquidation and transferred iSOOOO of 5 per cent bonds to the firm as a 
compensation for loss ot office Held that on the finding of the Com 
missioners as to the nature ot the payment whicli there was ev dence to 
upport the «um was not a profit habit to mometax 

Per Rotohtl J — I thmlv eveiybody i agreed that 

in cases ot this kind the ctrcumsl'inte that the payment in que tion is 
3 voluntary one docs not matter Ycoi must not look at 

the pome of view of the person who jiivs and see whether he t com 
pcllablc to pav or not you have to look at the pomt ot view of the 
person who receive to <ee whether hv receive it in respect of his 
services or m respect of trade If it was a 

payment in u«pect of the tenninalton ot Iheir emplovment 
I do not think that is taxable as profit A payment to 

make up for the cessation for the future of ininial (ax<ble profits is 
not Itself an annual profit at all I hould not have 

thought thvt either damage for wrongful dismtvvil v>r \ jiaynwnt in 
lieu of notice at am rate if it was lor a long h penol—.1 will not sav 
i payment in litu of notuv I will say a voluntary pavment m respect 
of breaking an agreement which had some time to run—would be tax 
able profits But at any rale it doe^ seem to me that compensation for 
loss of an smplovment which need not continue but which was likclv to 
continue is not an annual profit within the scope of the income tax at 
all’, Chibbett v Joseph Rahnson S' Sons and Commissioners of 
Inland Rcii.nue v Joseph Robinson & Sons 9 Tax Cases fW 
According to the articles of a vompaiiv, a director vacating cflice tx 
cept in certain specified circum lanccs after not les» than five years’ service 
as a director, v as entitled to certain compaisation There was no contract 
of service between the director!, and the company rollowing Chbbetts 
case Rowlalt J held (in a group of thixc casts) that the compensation 
was not taxable but the Court of Appeal rcvctvcd the dcasion on the 
ground that the compensation vva.. really not for li«s of office since it was 
also payable in the event of death or voluntary resignation and therefore 
amounted reall) to a lutdmg over of a part of the rcniuncraiion tiU the 
director vacated ofiicc. In the Dr^hurst case, the director wanted to retire 
but the other dirc..lfr« wanted him to remain he accordingly resigned 
olficL as chairman received a lump sum a^ compeusatvon and vontiiiacd as 
a director on a low cr vahn Tht Court of Appeal however -.aiv no maten.il 
difference between thv three ca cs The House of LonN revcr vcl the 
dcci lon in die i>ts*liuril car, on the grovavd that the compeiwt'on 
givvn in con idtrjiion of tht as essee*. not receiving rctnuneralion 
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crvicc as chairman as agreed A sum of money paid to obtain a release 
from a contingent liahihu under a contract of employment is not rectixed 
under the contract of employment and is not remuneration for <emces 
rendered under or to be rendered under the contract The other two cases 
did not go to the House of I» rds Henry v 4 Foster, Henry v J Foster, 
and Hunter \ Dnhurst IOTi-k Cases 605 

On the other hand when a director of a prosperous pruate company 
\/ho Wished to resign \\a induced to remain a« director on a lower salary 
f doing less work) b> p \ ment to him of a large lump sum at once, it was 
held that this pa)ment irose from his office There were two contracts 
one for the pajment ot tl e lu up sum and the withdrawal of the resignation, 
and thi, other for the lower sdary The question was whether the lump 
turn was paid n iirtiie of the office of director or as consideration for the 
withdrawal of the resignation The consideration for the payment was his 
agreeing to remain m office and there was no discharge of 
contingent liablitv as m De'ihursls case There is in substance no difie 
rence between a promise not to resign and a promise to continue and the 
essence of the contract was the continuance in the office. It was wrong 
to think (as the dissenting aiew m the lower Court held) that the continu 
ance was intrclv a b\ product of the undertaking not to resign, Prendergari 
V Cameron 19 ATC 69 (HI ) 

An employee when entering into an agreement of services for fi'e 
\ears (determinable earlier m certain events) simultaneously agreed in 
the event of his service being determined from whatever cause earlier not 
to work m a competitive capacitv lor a specified period m a specified acca 
and received a lump sum in consideration of the latter undertaking 
was held that the lump sum vas not received as remuneration of bis 
employaravt and represented onK the value of a covenant that would arise 
after tennnation of employmait Beak v Robson (///), 1943 IT!<- 
(Sup) 23 

riie Managing Director of j Coinf»any was cnlitJed to a salary 
£6 000 a year ami if he vacated the post to a pension of £4 000 a year for 
ten year# He gave up the hltcr rj,,ht and agreed to receive ‘alary at 
£2 000 a year md a lump sum of i-JOOOO to be paid in two ms almcnts. 
The House of I^rds held that neither the pension nor its commuted lurnp 
sum irosc from ofiice and tliat part of the £*10000 which represented the 
drop m salary was taxable as salary »<*, profit from office of director 
The ord nary way of remunenting an employee is by penotlical paymrn^* 
and an arrangement which reduces future payments by a larger piyrucri 
m the first instance cannot convert the latter into capital Tilley \ IPoUs 
1943 ITR. (Sup) 09 

Following the above it was held m IVtUon v Nicholson, Sons 
Danuls, 1944 K.BD (?) that a sum received by a dominant Man**g‘J» 
Director as compensation on his voluntarily resigning his office wa» , 
Where a Society under llic Industnal and Providsnt Societies Act ^ 
itself into a cornpaiu and one of the directors received compensation « 

Jie loss of his rghls as a dirccior but continued as a director on the ^ ^ 
term it was held that the compensation was income from the r>^ 
director /t. > FoarJanJ, fCUD (?) 

Where, under a contnet. a lump urn was paid to the rtpri.se 
a dtceasctl cmjloyct to wIvmh or whjse reprc'-eniativts iht um wa* 
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on the termination of hjs service from any cause other than wilful negli¬ 
gence on hi3 part, it was iield that the pajmcnt was a profit from ofBce, 
the death being the occasion for and not the cause of payment Allen v 
Trchearn^ 21 Tax Cases 15 

Compensation for loss of office’ is a well Jenown term and means a 
pa^TTient to the holder of an office as compensation for being deprived of 
profits to Mhich as between himself and his employer, he would but for an 
act of deprivation bis employer or some third party such as the 
legislature have been entitled Per Ramer, L.J, in Henry v Arthur Foster, 
16 Tax Cases 605 

In the earliest ruling in India of this type of cases, the Calcutta High 
Court lieltl that coirpetisat on received by a company for the los» of one of 
the managing agenaca held by it was not exempt under thi» section Turner 
Morrison & Co \ Commusioucr of Income tax, Bengal. 3 IT C 214, but 
the same Court observed in a liter case Afundy v Coi tmusioner of I icome 
lax, Assam, 4 IT C 370 that the above ruling was based on the particular 
facts of the case The Madras High Court ruled that corapen'ation paid to 
a Government senunt for his premature rclircinent on the basis of a pro¬ 
portion of the difference between his pay and hi* pension was taxable as 
salary, Comnussioiier of Income tax, Mairas v Panehapakesa Iyer 62 M 
LJ 656 6 I T C 69 The Patna High Court held that a commuted pension 
paid in lump to an employee was not exempt under section 4 (3) (mi) 
because It aro»e from the office Rutherford v Commusioiivr of Income tax, 
Behar and Onssa, 10 Pat 315 i\ll these rulings however have been super* 
seded by the ruling of the Privy Counol that in this clause reetpts from 
busincs*, etc ' can only mean receipts from the carrying on of business etc 
Tliereforc the compensation paid to an agent for the ceesaUon of his agency 
IS not taxable since the receipt does not inse from the carrving on of the 
business Turner Mornson’s ease was definitely disapproved by the Privy 
Council CommusiOiicr of Income tar, Bengal v Sha v IPallace S’ Co 59 
lA 206 

Where an agent on termination of his agency and m consideration of 
past services and also of refraining from competing wnth the principal, 
opened his own office, and reemved from the pnncipal a monthly payment 
for five years the pavment being continued to his 'on, if necessary, to make 
up the period of five years, it was held that the payment was taxable Com 
mtsstoncr of Income tax (Sind) v Katrak 1937 ITR 527 The case was 
different from 5 '/ij4 »> If^o//ace <5'Co'oi case 59 I A 206 59Cal 1343,AI 
R 1932 P C 138 and really governed by Gofal Saraifs case, 62 I-A 207, 
14 Pat 352, 1935 ITR 237, the agent being allowed, so as to epeak, to 
continue to enjoy a part of the fruits of the tree which he had vratered, 
provided he did not destroy it fay competing 

Commission—Addition to salary —4n Incorporated Accoun ant 
who was Secretary and Director of a Ompaiiy received a salary as 'uch 
He negotiated a «ale of a branch of the ccwrpany’s busme-s, and received 
il.OOO as commission for his services m negotiating the sale Held, that 
Ihe il.OOO was part of the profits from his office 

Per Ro-j-latt, I —“If an i^cer is willmg to do something outside the 
duties of his office, to do more than he called upon to do bv the 
letter of his bond and his employer gives him something in that respect, 
that Is a profit, it becomes a put of his £^ce which is enlarged a hitle 
o as to receive it , Alndd \ CoPinx, 9 Tax Cases 297, 41 TLR- 358 
Under a verbal arrangement, the Secretary of a Company negotiated 
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for die sale of the Company s works and tlie Direclora confirmed b> a 
minute the. \crbal promise that the excess of the sale proceeds over a certaui 
fimire ivould be paid to the Secret iry The Company went into liquidation 
after the ^ale and the liquidator paid the agreed amount to the Sccrelao 
The Special Commis loneis held that the case was governed b) Lo^an, \ 
Se\moiif 7 Tax Cases 372 and that the paymait being a gift 
taxable but {• inlay J overruled the decision On the e\idence ° 7 , 
conclu ion was possible viz that the money was paid for scrvi^ renderw 
«mce the liquidators could i ot give away the asstU ot the Com^nj 
presents to persons with no claims against the Company, S } 
Skidnwrc 16 Tax Ca-ics 748 < i t 

In another case Dtiiiiy \ Reed 18 Tax Cases 254 12 ATC 4j3 it 
was held on llu evidence that certain voluntary payments paid to 
employee m additon to his salary mid regularly deduct^ from tiic 
emplo\ers taxable profits were perquisites of the employee^ ofticc 
All asses ee was the chairman of a British Company In 
his ordinar\ let he wa< allowed a certain remuneration for ® 

the Companv s agencies m Gniu and ncgoitalmg with the Chinese 
meiit Held that the additional remuneration was part ^PP, 

profits as ihairman iiotwilhstauding its being given for work done 

Per Ro'ilatt J- There appear to be in jiower for a Direct^ t 
divide him elr into two and to be a Director in China 
Director in England so as to be capable of beutg rtgnrded as „ 

severable capacities Barson \ !»re\ sATC 65 (C. of A) 

Cases 609 ^ 

An as«ea<ee whose remuneration as general manager of a 
coiiTjiany eonsisted partly of a fixed annual salary and partly of * 
mission or bonus on the company s net profits, had been assessed to me ‘ 
tax on the ba«is of the total imouni of salary and commission or 
received or receivable by him from the company m respect of each o 
years Held by the House of Lords that the commission or 
‘perquisites and therefore assessable McDonald v Shaud 8 a 

420 The chairman of a company was voted along with other dire 
bonus 111 addition to his ordinary remuneration Held, setting asi 
decision of Uie commissioners that the bonus was taxable as it arose 
the as'itssec s offiee RadeltQe y Hoin 11 Tax Cases 621 

Profits from underwriting shares—An as essee whose oral 
business was that of a rope manufacturer underwrote 15000 ^ 

Oil Company for which he received a comraiscioii It was contended 
his behalf that the profit arose from an isolated transaction and w 
therefore of the nature of capital recapts Held by Rov.’lalt, J y 
Ryall V Hoare 8 Tax Cases 521 that tlic profits were taxable Lyoi 
Co-ulur, s AT C 226 10 Tax Cases 438 ^ 

Bonus dividend—A bonus dividend is not exempt 
Forbes V Comtnis-^ncr of Income tax, Bchar and Onssa 6ITC 
to the extent of its liability, see section 2 (6-A) 

Professionals—Benefits—An assecsec was a professional <.ric^<- 
A match was idayed for lus benefit and m accordance with the 
the club which employed him the net pnicccds of the match and certain 
auins obtained by public subscription were 
trustees ol the club After i few years the investments were 
the proceeds made over to the aescssec wlio with the con'cnl of y c 
bought a farm It was -ulmitted bv the Crown that receipts from i 
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subscription:, weri. not taxable but tliat the gatt,*nionc> was on iho ground 
that It was a perquisite of hia tanployincnt as a profe>sional end ttcr It 
was held bv Kowlatt J that the gatemonej was not taxable The ratto 
decidendi u !>• that such receipts come to a man oni> once m a lifetime and 
were rtallj of the nature of m endomnent, that there was rea!I> no 
difference between the gate ihoml} add the other publn. subscriptions and 
that the as essee had no control mer the monej except with the consent of 
the club This decision was reversed bj the Court of Appeal (Sargent 
h~J dissenting) but the House of Lor^ restored liowlatt J s judgment 
(Lord Atkin'^n dis«enting) Rud \ Se\tiioiir IJ Tax Ci c*. 623 (19271 
AC S-vt 

In Da<,tt.s \ Harnsen 6 4TC 336 It Tax Cases 70“ in which a 
professional footbalkr was given a benefit on transfer from one club to 
another it was held tint the benefit was liable to tax the case being dis 
imguishtd from Rccd \ 'ieMiiour |] Tax Cases 623 on the ground that 
having regard to the rules oi the clubs aud the league controlling the clubs 
the benefit was reall> a business irrangtnicnt being a pre anaitged reward 
for sersace and not a toluntarj gift or compensation for loss of emplojment 
Retd \ 5‘4‘M»ioiir was di (mguishvd also u Corbett v Du^ 1942 
ITR (Sup ) 35 ui which benefit p3)3nen«s from matches (m accordance 
with the Football League Regulations) were made to a professional The 
test laid down m Cooper \ Blaktston and R>.ed v Seymour is whether 
the pajnnent is in respect of office or a mere personal testimonial The 
regulations of tlie Football League contemplated such patments which 
though not coiiirtviual were expected The benefit wa gi\en for a 
certain length of emee and for lojai and mentonous services and was 
therefore of the nature of avcnied pay The case was almost on all foura 
with Ilovicr V Harnson It was ihereforv held that the payments arose out 
of the office or employ mem 

In IVmg \ 0 Ci niicll \927 I K 5J4 ii \va> held by the Irish Supreme 
Court (Mumaghan J dissenting) reversing the deei'ion of the High 
Court that the presents received by a jockey from the owners for whom 
he rode were taxable even tliough the presents were given yoluntanlv and 
after the emplovment had ceased 

(wit) Agricultural income 

itc notes undvr section 2(1) 

(it) Any income received trustees on behalf of a 
recognised provident fund as defined m clause (o) of section 
58 A 

History —This clause was uitroduced by Act XH of 1929 
See section 58 A Tht funds referred to are not governed by the 
Provident Funds Act 1925 Funds governed by that Act are exempt from 
tax on their investments bv virtue of clause (iv) of this sub section 
{x) Anv income received— 

(tj) by a person accredited as representative m Bntish 
India for political purposes of an Indian State or the Ruler 
thereof, as his remuneration from the State or Ruler for service 
in such capacity, 
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(b) by a Consul General, Consul, Vice Consul or & 
sularAgait of a Foreign State, as rmuneration from such 

State for service in such capaaty, , , „r n foreimi 

U) by a person employed by the consida e of^a 

State, not being a British ’State for service in such 

State, as remuneration from such foreign State tor 

“'“‘’'(d) by a rrade Commissioner or other official jep^ 
sentative in British India of Uie government o L his official 
of the British Empire or of a Foreign ,f any, 

sahry, if tlie official salary of the corrc-ipondi g 
of the Central Gmernmcnt resident for Jy, 

country concerned enjoy a similar cvemp Commissioner 

(c) by a member of the staff of a l„s 

or official representative referred to in sub country 

official salary uhen such member is a s“^l orresponding 
represented and the country represented lias 
provisions for similar c-eemptions m ‘•'c Government 

staff of Uie corresponding officials of the 1939, 

(an) With effect from the 2 iid day of S p 
the income chargeable under the head jj, jiu Majest/S 

member of the Nepalese Military force servin^^^ g 

Forces or of any nieiiiber of an British IndiJ 

and any other income accruing or art^ng sudi 

which IS received in or brought into Bn serving with fits 
member while the Force to which he belongs i 
Majesty’s Forces j pjtore 

History—Sub clauses (x) and (jrt) „,ipr section 60 

1939 such exemptions were given by notmcatian u ^ and it i* 

timce that ditc that cction cannot be used for sucii p f 
necessary to amend the statute itself . , j front 

( vii) Any income chargeable under the head 
propert/ m icspcct of a building titc erection of^ t ' ^jst 
and completed between the 1st day of April 194o 
day of March 1948 (both dates inclusive) for a penoa 
years front the date of such completion ^ part 

History—Th s clause was added bv Act VIII ^ order w 

of the postwar reconstruct on polict if the Govenimtnt m 

stnni^tejju^^ will be observed that both the beginmiig and wiU 

nf the erection nust fall within the two slated da levelling 

nrobably include earthwork pr^imnYJ to building ,„ll 

dgging^for founlations and ^ forth but it is not 5 
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include at the $tage o£ completion Perhaps it should be confined to those 
processes that make the hou^e inhabitable, and probably the Municipal or 
other report of fitn,ess for occupation will be a piece of evidence It is 
hoped that the clause will not be attempted to be construed tw meticulously. 

The freedom from tax is only for two years from the date of comple¬ 
tion This penod may run into three accounting or fiamcial years, for llie 
tau c does not refer to the two next taxable periods but m luo \ears ie, 
continuous periods of twelve months each 

Exemptions generally—United Kingdom Law.—Under the English 
Acts, there is no provision corresponding to section 60 of the Indian Act 
giving power to the executive to grant exemptions, and the exemptions are 
111 the Acts themselves. There are certain exeraptions under the Eiigli'h 
law which have no counterparts here. Tliese are the exemption of Friendly 
Societies, Savings Banks, Trade Unions, Iiidustnal and Provident Societies 
(corresponding to CoKiperativc Societies here—but the English Societies 
enjoyed greater cotice:>sions than tliose given to Co-operative SiKietics m 
India under section 60) National Insunnce Fuiid<, Unemployment 
Schemes, and Superannuation Funds (about tins Iwwcver, see notes under 
section 10 and Chapter IX-B) The exemptions iti favour of Friendly 
Societies and Co-operatue Societies have however been mostly withdrawn 
since 1933 All exemptions m the Umteil Kingdom have to be clamicd 
fiom the Special Coiumis-noners who ate at\ olTicial body —see notes untitr 
section 5 

4-7?. For tlic purposes of this Act— 

(а) any individual is resident in British India in any year 

if he— 

(i) is in British India in that year for a period amounting 
in all to one hundred and cighty-twodays or more; or 

(»j) maintains or has maintained for him a dwelling place 
in British India for a period or periods amounting in all to one 
hundred and eighty-two days or more in that year, and is in 
British India for any time in that year; or 

(hi) having within the four years* preceding iliat jear 
been in British India for a period of or for periods amounting in 
aJI to three hundred and sixty-fivc days or more, is 5n British 
India for any time in that year otherwise than on an occasional 
or casual visit; or 

(iv) is in British India /or any time in Uiat year and the 
Income-tax Oflicer is satisfied that sudi individual having arrived 
in British India during that year is hkcly to remain in Britisli 
Inilia for not less than three years from the dale of Ills arrival; 

(б) a Hindu undivided family, finn or other as-'Oeiation 
of persons is resident in British India unless the control and 
management of its affairs is situated wholly without Britidi 
India; and 

1— 
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(c) a company is resident in British India in any year (a) 
if the control and management of its affairs is situated wholly in 
British India in tliat year, or {&) if its income arising in British 
India in that year exceeds its income arising without Bntish 
India in that year. 

History —^Thi<; section was first inserted m 1939 as a consequence of 
the radical clianges made m section 4 Sub clause [iv) of clause (o) ''*35 
added in 1941 m order to cover a lacuna 

Individuals—The words "any year" m clause (o) clearly refer to 
the “previous year’, since tlie section has to be read with reference to 
section 4 From the definition m section 2 (H), tlic “previous year" may 
be more or less tlian 365 days according to arcumstances 

The word is” in sub clause (») refers to physical presence, Tracuons 
of days will evidently be reckoned as days, for there is nothing m tlus 
definition 10 require tiie pre<iciicc of the individual for any minimtan 
number of hours m a day It should be noted that the different sub-elauses 
are alternatives and the fulfilment of any one of tJic conditions wiU make 
the individual resident' 

Under sub clause {it), two conditions have to be satisfied, vtz, (o) 
the maintenance of a divellmg place for not less than 182 days m the year 
and fb) physical presence in British India, no matter for how short a 
penod (even a few hours would seem to suffice) There is nothing to 
require that the pliysical presence m British India should synchronise w«|n 
the maintenance of the dwelling place or that this asscssee should actually 
live m tliat dwellmg place or anyvvhcrc near it ^ nn 

A "dwelling place” need not be a bouse and can include accommowt 
reserved in a hotel or a boarding house But it should be niaintameo Y 
him 1 c, at his cost and under his coiyrol or maintained for him, * >• 
intended for his occupation whether at his cost or not . 

Under sub-clause (m), three conditions Iiave to be satisfied, 
within the four vears (‘previous years’ or periods of 365 days’, 
tlie former) preceding the previous year under assessment, the 
should have been physically present m British India for 365 days or m 
in ill, (b) he should be physically present m British India dunng ^ ^ 

vious year under assessment for any time, and (c) such presence s 
be otherwise than on an^ occasional or casual visit Havmg regard to t 
the ‘any time referred to under (&) cannot be a few days ^Vha 
“occasional or casual’ must be a question of fact, and these ^ 
out the idea that the visit must not be part of the assessee’s plan of hv'& 
Periodical visits would not be occasional or casual, aud even, be 

i£ in connection with an established business or profession, could 
coii'idered casual All such question^, however must, as already obse 
be questions of fact 

Sub-clause {iv) was added tn 1941 in order to deal with new vrn 
xn British India 

Physical presence —It will be seen that each of the altemativ 
requires Uie presence of the mdividoal in Bntish India for at lea<^t '■onic 
time, short, during the year m question Cf Cooper 

Codft-.oaldar, 5 Tax Cases 101 

As a consequence, aud because a person cannot be ordinarily resident 
and non resident simultaneously and also because a remUtance into 
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India by a uon resident i' not taxable under secbon 4 an indniduai even 
though ordinarily resident, can fay reuiaiiung away from British India for 
the whole of a ‘preMous jear’ and remitting foreign profits into British 
India during that jear escape tax u so far as it has not been already taxed 
m earlier jears on the basis of his residence (and ordinary residence) In 
the United Kingdom, a Bntish subject whose ordinary residence has been 
in that country, remains assessable though abitn* abroad if such absence 
is for occasional residence abroad only Tlus rule was applied in Rogers 
V Inland Revenue, 1 Tax Cases 225 in which a master manner was 
absent the whole year on a voyage 

Residence in Burma before 1st April, 1937 —Having regard to tlie 
de&nition of Bntish India in the General Causes Act, 1897, as amended by 
the Adaptation of Indian Laws Order 1937 residence in Burma before ^t« 
separation from India amounts to rc'idence in Bntish India during that 
penod Commissioner of Income-tax Madras v Papammal, 1942 IT R 
349 

Residence of firm —In T S Finn v Conumssioner of Income lax, 
Madras. 50 Mad 847, 2 ITC 320 it was held (before 1939) that the 
residence of a firm does not depend on the physical residence of the 
partners but on the place of control, and also following, Swedish Central 
Railway v Thompson, 9 Tax Cases 342 (HX.), that a firm can have more 
than one residence A similar decision was given in In re Sarupchand 
Hukamchand, 1945 IT R. 245 (Bom ) Both ihe«e deasion« relate to Uie 
ore 1939 law when there was no statutory definition of 'residence’ In the 
Utter case the as<es$e’s claim was that the pnncipaJ place of his world' 
business was outside Bntish India, and not the same place as the principal 
place of the asses«e’s business ui Bntish India 

In Mahomed lamaluddin v Commissioner of Income-tax, Madras, 
1942 IT R. 484, a firm of Colombo opened a branch in British India where 
one of the partners resided and managed that part of the busuiess It was 
held that the finn resided m Bntish India av its management was not 
situated wholly outside British India. 

Hindu undivided families —In a case before 1939, the Madras High 
Court held that a Hmdu undivided family even if a trading family, resided 
in all the places where its meitibera resided, Co/wwiujKJMcr of Income-tax, 
Madras v V S K S Somasundaram Cheltiar, 6 ITC 96, 55 Mad. ^5 
The Rangoon High Court observed in Contfiiisstoner of Income lax, 
Burma v S P K AR M family that the dictum m the Madras case 
was too wide, though the decision in the particular case was rightly made 
if r^ard be to the amendment lo J9J9 which merely c/anfied the law 
The kar^j m that case visited Bntish India periodically for the purpose of 
supervising the business Wiat the law means i« that the residence of a 
family should not be inferred from the fortuitous residence of individual 
members but from whether they reside for the business 

De facto control—The dcfiuitioit of ‘residence’m thi- sictioii rclalc~ 
to actual events and it t« residence ra fact that attracts tax. There is 
nothing in the section to impose lax becau^of mere power to control and 
manage even though ui fact the power is not e-xcrcised at all If mere 
power was the test, eveiy firm in which any partner was in Enli h India 
would be resident The power may be a relevant consideration but is not 
conclusive, Naii v Commtsaoner of Income tax, Bombay 1915 ITR 
124 The test is not where the individuals who van control and nnnage 
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in fact reside but where ‘ccmtroJ and management ’ is ‘situated’ This 
applies to all cases and not only to firms A partnership of six individuals 
owned a rubber estate in Malaya All the partners had money lending 
busmess of their own in Malaya. According to tlie partnership deed two 
partners in rotation had the control of the estate from year 
to year, and it vns Open to the controJliog partners to act through their 
money-lending agait*! During a particular year, of the two controlling 
partners, one resided in British India The firm claimed that copies of 
corrc'pondence between the conlrolhng partners and the persons m charge 
of the plantation had not been preserved, but it was seen from a letter 
written before the year under issue that (he agents in Malaya had asked 
for instructions for the disposal of profits whether they were to be spent 
m replanUng etc and there was nothing to siiow that the nature and 
extent of control during the year under issue was different Held, that 
part of the control was m British India and that therefore the firm was 
resident in British India Coiumissioncr of Income (ax, Madras v 
Shaiimugham Rubber Estate, 1945 1T R 329 

The omission of the words “m any year" should be noted, unlike 
§ub-clauses (o) and (c) under which residence depends on events during 
the previous year sub clause (h) regulates residence with reference to 
iocus of control and management which »s not likely to change from jear 
to year 

It will be noted tlrat unices the control and management he zvholly 
outside British India the family, etc will be resident, so even if a part 
Of the control and management is m British India the firm will be resident 
It will be a question of fact where and to what extent control and 
management are situated 

Where a famdy and its karta reside outside British India and (h« 
busmess of the family is earned on in Bntish India through agents the 
mere visit of the karla to British India for a few da)s will not m itself 
make the family resident What is required to make the family resident 
IS evidence that durmg the visit the karta exercised control or managemOTU 
CoHimujioncr of Income tax, Madron v Cangabtshnn Moltanlal, 

ITR 20 

It should also be noted that, both in sub clause (6) and m sub-clau^ 
(c), the reference is to "control and management and not to cettir 
Control and management 

Note also that in both (b) and (c) the words control and manage 
ment ’ are followed by the singular is and not by the plural ‘are , the t\vO 
words together therefore, constitute a smgle actinty Consequently the 
control must be effective, i e, of the nature excrased by an owner, and not 
restricted like that of a mere paid manager Therefore if the partners o 
1 firm do not reside in British India, the firm could not be resident ^ 
also, if there is only a sleeping partner in British India who exerases n° 
'control and management 

Companies —^There are two alternative conditions to be fulfilled by a 
resident company, (a) either the control and management he wholly m 
British India, or (6) its income arising m BnUsh India m the previous 
year exceeds its income arising abroad It wiU be noted that whereas a 
Hindu family or firm or other as«ociaUon will be considered to be resident 
unless the control lies wholly abroad a company will be deemed to be non 
resident unless its control hes whrfly m Bntish India So, m cases of 
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divided control and management «t firm or other association or a Hindi 
family would be resident while a corapany would be non resident (apar 
from the effect of the alternative condition about proportion of Bmi^ 
Indian to foreign profits) 

The words used in condition (6) of sub-clause (c) are "ansuig m 
Bntish India and not “arising to the company m British India.'’ Are the 
British Indian profits then to be calculated with reference to receivabilitj 
m Bntish India or with reference to sources m Bntish India’ In the 
latter alternative, difficult problems of mixed fact and law will anse with 
reference to the place of ansmg of profits of business like 'hipping, banking, 
insurance and even imports and exports Such questions however arose 
even under the law as it stood before 1939, not with reference to the deter¬ 
mination of residence but with reference to tliat of liability of profits to tax 
Where the Bnti«h Indian profits cannot be easily separated Rule 33, and 
m respect of msurance businesses Rule 8 of Schedule will evidentl) have 
to be applied 

According to the Income tax Manual it is only the income arising in 
British India and not the income which maj be deemed to arise in Bntish 
India, that has. to be taken into account m determining whether or not a 
company is resident m British India. Tlie whole of the income ansmg in 
Bntish In^a (including agricultural income and any other income which 
may be exempt from tax) has to be taken into account in determining 
whether more than half the income an'cs m British India This view i3 
evidently based on the use of the word income and not total income m 
this section, as m sections 3 and 4 

It IS submitted that arising in British India’ m this context refers, 
not to receivability but origin or derivation from a source m Bntish India 
In order to determine (he residence of a company with reference to the 
relative magnitude of the profits abroad and in Bntish India, sums paid to 
a company for a partn^ar purpo<e tns, for pa>inent of mteren on 
debentures and earmarked for that purpose are not part of the profits of 
the company abroad, the> do not belong to the compan) at all ConiHiiiiionf-r 
of Iwome-iax, Bombay y B B & C I Ry, 1943 IT R 578 

Whether section 4-A (c) (&), uHza vires —^The validitj of this 
provision has been questioned unsuccessfully on the ground that it was 
beyond the jurisdiction of the Indian Legislature It was held by the 
Federal Court tliat the legislature which has the power to imposetax has 
al'O the power to determine who should pay and for that purpose to Jav 
dowTi rules as to who is to be regarded as resident and what income is to be 
regarded as accruing etc, in British India There is also nothing in the 
Government of India Act, 1935 precluding the legisbture from, passing 
extra terntonaf legislation, {('’affacc Brothers, Ltd v Commissioner of 
Income tax, Bombay, 1945 IT R 39 See also notes under Explanation 3 
to 'ection 4 (1) (c) m respect of which also the jun«diction of the Indian 
legi«Iature has been unsuccessfully challenged. 

English rulings—The foUownng nilings ui the United Kmgilom 
w ne-e there is no definition of residence will be of interest 

'Residence’ signifies a inan*< abode or continuance in a place '^\'heIl 
there is nothing to show that it is used in a more extensive 'cn'e (it) 
denote.s the place where an mdividua! eat^, dnnks and sleep* or where 
his family and servants cat dnnk and sleep, ’ per Bayley, /, m R v 
North Curry 4 B i. C 959, but it is an ambiguous word per 
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Cotton, LJ —In rt ilwvif cx parte, Barn.e!l, 1(> Ch. D 484 l ex 
Pollock, C B—'Thz word ixsidc^ does not necessarily mean 'dwell 
Per Mar'iii, Ji —' Strong gtound for coniuiding that one who ‘pends 
the day at Ins shop attending to hts business, and maj there be sem 
and conversed with on mailers of busincs«, and dots not choosc to be 
communicated with elsewhere is residing' there” iHomey-Gcneral v 

il/cZ.fa«, 1 H & C 750 

The words 'residence and 'place of abode’ ire flexible and miKt be 
construed according to the object and intent of the particular lepslation 
where they may be found R 'iTyrone Jtulxces, (1901) 2 I R. 510 (from 

Stroud) IT t>d 

In connecuon with house keeper’s allowance, which, under the Uma 
Kjngdom law, can be claimed by widowers in certain circumstonc^, it 
been held that 'residing witli' means ‘sleeping at the place of Driron \ 
Adamson, (1937) 2 A C R. (K.BD) 792, 16A.TC 90 


Domicile has nathing to do with residence, Atiorney~Gt.neral v Coote, 
(1817) 4 Price 183 A man can have two or more residences m two or 
more different countries but can lia\c onU one doniicilt, Lloyd v S\dley 
2 Tax Cases 37 See also Wakot v Boffidds, (1854) Kaj 534 (a ease of 
construction of a will) Tlie domicile of an infant may be m a countrj to 
which he has never been phjsicallj 'Residence connote* the idea of the 
person's bodily presence at some time or other In />» re Young, I Tax 
Cases 57 a master manner who was abroad for the grcaltr part of the yev 
was considered to be 'resident bccau<e his wife and family resided in the 
United Kingdom m a house of which he was the tenant A similar dca* 
Sion was given in Rogers \ Inland Revenue, 1 “Tax Cases 225 and Ljoyo 
V Sulley, 2 Tax Cases 37 (m the latter ease the assesste resided mostly at 
Leghorn where he carried on business) In Turnbull v Foster, 6 Tax 
Cases 206 it was hid down that “the test of liability is not having a rM« 
dence m the United Kingdom, it is residing m the Umted Kingdom ® 
/ ord Trayner 

If the person does not reside even for a day m Uie Umted Kingdi^ 
dunng the year of assessment, he is not a 'resident' for this purpose m 
Cooper V Cadivaladar, 5 Tax Cases 101, an /American ordinanly 
m New York, and wiUi no place of busmess in the United Kingdom w 
had rented a house and shooting rights m Scotland for a tenn of years ^ 
spent two months there every year was held to ‘reside’ in the Unite 
Kingdom 


Per the Lord PrestdenB .—"A person may have more than one resi 
dence if he maintains an establishment at each of them ” , 

In BroTini v Burt,,5 Tax Cases 667 the assessee—an alien, who h3 
lived for 20 years on board a yacht anchored near the shore in an 1 ''S’ 
port—was held to ‘reside’ in the Umted Kingdom In . 

Bensted, 7 Tax Cases 137 it was hdd that a person employed by 
company m Nigeria who was the rated owner of a residence m 
where hts wife and family resided and who spent four months a year 
‘resided’m the United Kingdom ^ 

Per L I Clark —"I think, m the sense of tlie Income tax Ac s 
man may reside m more than one place at the same time. 

"When you arc considenng a question like residence, you 
denng just a bundle of facts ’-^Per Rowla.t, J, m Loev-cns 
Dc Salts, 10 Tax Cases 424 
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must be a question of degree and of tact 
I suggest as a characteristic factor for consideration even if it does 
not fulfil the nature of a test, to ascertain if the suggested alternative 
place of residence is one which the subject seeks willingly and 
repeatedly m order to obtain rest or refreshment or recreation suitable 
to his clioice where for a time he is embedded m ihc enjoyment of 
what he desired to attain and found in the abode of hi- own option 
Another factor may be found and an important one—if he returns to 
and seeks his own fatherland tn order to enjoy a sojourn m proximity 
to his relations and friends' Per il R Hanworth in Lcvene v 
Coinmtsstoners of fidand Revenue 6 ATC 323 12 Tax Ca«es 486 
(1927) 2 KB 37 (1928) AC 217 
See also Karupptah Kaugant v Commisswuer of hicome tax Madras, 
3 IT C 282 We entertain no doubt that he could properly be 
described as residing here he owned a house in the Ramnad Distnct 
where his second wife and her children by him lived and he staved m 
the house whenever he came to British India ' 

An establishment is not necessary in order to have a residence m a 
country Even a tramp must be resident in a country If a man choo e$ 
to hve m hotels or even to stay with friends or relations it makes no 
difference Ejisasht v ComHiwnoners of Inknd Revenue. 6 ATC 64 13 
Tax Cases 511 (1928) AC 234 

Decisions on the question of residence under Statutes other than Taxa 
tion Acts eg Military Service Acts would evidently not be applicable 
to Income-tax 

Residence of companies —Per Lord Loreburn in De Beers v liotve, 
(1906) A C 455 5 Tax Cases 198 

"A company cannot eat or sleep but it can keep hou«e and do bust* 
ness We ought therefore to see where it really keeps house and does 
busuiess The decisions of Chief Baron Kelly and Baron Huddleston 
in the Calcutta /«V ilfiWr v Nicholson, 1 Tax Cases 83 and the Cesena 
Sulphur Company v Ntcholspn, (1876) IR 1 Ex D 428 1 Tax 
Cases 88 involved the prmaple that a company resides for purposes 
of income tax where its real business is earned on These decisions 
have been acted on ever since I regard tliat as the true rule and 
the real business is earned on where the central management or control 
actually abides 

A company registered both m ihe United States of America and 
Ireland, purchased raw linen goods m Scotland and Ireland arranged for 
manufacture by other firms and folded Ihe fimshed goods themselves and 
sold them chiefly m the Umled States of America. The registered office 
of the company was m Belfast where general meetings were held, the 
minute book was kept, the accounts were audited and dividends were 
declared. But the sole director who had exclusive control resided in die 
United States of Amenca Held that tJic company was resident m Ireland, 
John Hood and Co \ Magee 7 Tax Cises 327 

In Nc'o Zealand Shipping Company v Thevj, 8 Tax Cases 208 die 
company was incorporated in New Zealand with its registered office there, 
with two boards of directors, one in London and the other in New Zealand. 
The London Board had exclusive control over finance and administration 
and bigger questions of policy The <rtheT board conducted tlie business 
m Australasia and negotiated independently of the London Board most ot 
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the freight contracts General mtcimgs utre held and tlie share registers 
kept III boUi countries hut the accounts were kept and the dividends declared 
m London Held, tint the Commissioners hod sufficient evidence before 
them to arrive at the finding tliat the company was re^Idcnt in London, and 
that where a coniixiny or i pcrwii resides «s i question of fact 

An English company which was registered in tlie United Kingdom and 
carried on business there promoted a company to own certain cotton mills 
m tlie USA the hller company being incorpontcd ind registered in 
the USA Iso part of the output of the mills was sold in the United 
Kingdom The entire slock of the American company vvns owned by die 
English company either directly or through trustees Under tlie bjc-laws 
of the American companj there lud to 1^ seven directors of whom three 
had to reside in Aincnci The current business of the company was to 
be directed b) an executive cominitice of three directors rc'idcnt m 
America and the regular meetings of the Board were to be hdd in Amenca 
extraordinary meetings being held m the company’s office m England 
The more important powers could he exercised only liy the extraordinary 
meetings of directors m England for example, the appointment of higher 
offiaals ihe filling of casual v-icancics among directors, entering into con 
tracts for over one year, the appomlincnt of directors, the borrowing of 
money, etc In practice dividends also were declared m the extra* 
ordinary meetings in the United Kingdom Held that there was suffiaoit 
evidence before the CommisMoncrs to justifv Uicir finding that the American 
Company was resident in Uic United Kingdom Aincncon Thread Company 
\ Joyce, 6 Taii Cases 1 and 163 28 TLK 233 29 TL.R- 266 

The ‘ head and brain’ of a business cannot be a paid employ ec, or m 
the case of a company any one else than the Directors however valuable 
might be the ‘crviccs of sudi employee or manager See per Roc^latt, J » 
inAob/cv MUehcU 11 Tax Cases 372 (1927) 1 KB 719 

See also incidentally San Paulo Kadumy v Car^r, 3 Tax Cases 
(1896) A C 31 Apilwrf'c v Peter Schoenhofen, etc, 4 Tax Cases 41 
Croze \ Ellwlls and Parhnson, 3 Tax Cases 481 and St Lo tis Breuenes 
V Apthorpe 4 Tax Ca«es III, referred to ui the notes under section 4 
Can a Company have more than one residence?—As to whether a 
company could have more than one residence there liad been obiter dicta i^ 
the aftirmative —sec per C/io««cf /, m Goers & Co v Bell, (1964) 2 
KB 136, per Phlhmore, J, m De Deers v Howe, (1906) AC 455 (the 
House of Lords did not disapprove of this otifir dictum), per BuckUyi 
LJ m American Thread Company v Joyce, 6 Tax Cases I The decisi<w 
m Mitchell V Egyptian Hotels, Ltd, (19lS) AC 1022 6 Tax Ca^es 542 
mough It did not expressly dcade this point, is, as pointed out by Loi^ 
Cajc m Swedish Railway Co v Thompson, (infra), inconsistent with the 
view that company cannot liavc more tlian one residence. A definite pr®: 
nouncement was made on this question for the first time in Swedish Centrai 
Raxkvay Company v Thompson, 9 Tax Cases 342 infra 

A con^My owned a railway in Sweden, which was let to a company i® 
Sweden The income of the former company whose registered offices 
m London consisted only of the rent received for the railway Th® 
Secretarv resided m London but the tbrectors resided in Sweden The 
control was exercised m Sweden and only the formal administrative bu*' 
ness was conducted in London by a Conunittee residing there 
(Lord Atkinson dissenting) by the House of Lord that a company whicn 
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is controlled from abroad but \ hich is roistered in the Lnited Kingdom 
can for the furpose of Income tax reside both in the bnited Kingdom and 
abroad -S' edtsh Central Rmhvav Co \ Tlwmbson 9 Tax (5<;es o42 
(I92a) \C49a 

Per Lord Chancellor Caje —An individual may clearlj have more 
than one residence Cooper \ CadvMlader (1904) 5 Tax Cases 101, 
and on pnnaple there appears to be im> reason why a company should 
not be in the same position The central tnanagemenl and control of 
a company may be divided and it maj keep house and do bu mess m 
more than one place and if so it ma} ha\e more than one residence. 

(But) I am not prepared to sa> that registration in the 
Ended Kingdom would itself be sufficient proof of residence here 
that point does not arise in this case and I express no opinion on iL 
But however that maj be 1 am sati fied that the fact of registration 
together with the other circumstances which were found by the Cbm 
missioners to exi t were sufficient to enable them to arrive at a 
finding 

Per Lord Bitch lasier —The reference to the registered office is im 
portant it is to my nimd one of the critical facts m determination of 
residence m this country but not necessarily the scle and exclusive 
fact It lines m consequence m every instance. Nor even if it were 
the sole tact would t folio % that a company incorporated anl with a 
registered office elsewhere could not also be resident here for purposes 
of income tax. 

In Todd V Egyp*tan Delta Laid and Imfrotcment Co 14 Tax Cases 
119 (1929) AC 1 the Lower Courts decided that a registered office m 
Itself involved res dence but the House of Ixirds did not accept this 
view The reasoning was as below The Companies Acts say nothing 
dbout re«idence E>o in to t8a3 most taxpayers were natuntl persons 
Throughout die United Kingdom Income tax Acts therefore the word 
resident with its various qual fications actually ordinanl} occasionally 
tanporanly and so forth is used m a <ense in every way appropriate to 
natural persons but only artificially applicable to mcorporated persons and 
never really appropnate. Indeed the words a person ordinanly resident 
n the Enited IGngdoin are so inappropriate a term for a person though 
in artificial one who is always and by law immovably resident m the 
Ututed Kingdom that it cannot be sustained When the question of 
residence of conpames under Income tax Acts first came before CourL 
they might well have left it to the Legislature to enact what residence of 
artifical persons meant but the Courts applied the word by analogy from 
latural persons In the ca e of the latter residence depends on personal 
lact' Place of birth national tv and allegiance are not the tests nor is 
loniicile What does matter is voluntarv cl oice and habitual and repealed 
action—such as making a home, keeping an establishment pursuing a 
ettled object in a particular place. Therefore there can be no real analogy 
between natural persons and artificial peraons except that both must cany 
on business somewhere and it i» realK this that 'cttles (he residence of 
compames 

Under die Campames Act no busmess need be done at us registered 
office and no profits or losses made there The obi gation to have a regis¬ 
tered office to ke^ registers for inspection etc. is intended u> help cre¬ 
ditors and not to attract tax. The latter is o be done bv a Taxing Act 
and not by the Companies Act 

I_66 
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In the Sjiedish Rmltmy case iHvasuimecessarj lor the House of 
to deade more than that a company could reside m S 

question IS one of degree on facts, and that was really > f 
control at tile two places Yon cannot have one test 
foreign companies viz. place of control of business and another for 
companies vis place of incorporation You must be consistent. 

4 J3 For the purposes of this Act—(itr) an individual is 
not ordinarily resident” m British India in 

OrWAPy. IH 

British India m nine out of the ten vears preceding that year or 
ni he has not during tlie seven years preceding that year d 
B ritish India for t. period of or for periods amounting , 

more than two jears (b) a Hindu undivided famdy is e 
to be ordmanh resident in British India if its manager is 
anly resident in British India (c) a company firni ° 
association of persons is ordinarily resident in Bnti'^n 
it IS resident m British India 


History—This section is new and dates from 1939 
Clause (a) —. In an> year t e the previous year a defined 
section 2(11) It is v th reference to that year that the lanous 
residence and ordinary residence as laid down in sections 4*A 
have to be applied Comu tssioi er of hcome fax Madras y V B K ^ 
Saumuimurn, 1946 IT R. 185 It will be noted that even ordinary rest 
dence may vary from year to year and that it does not depend as la ^ 
United Kingdom on the general impression formed by the Commtssione 
as to the general course and order of the as>essees life over a 
time but on a ngid fonnula as a consequence of which the assessec s sta 
may change from year to year The meaning of this section gave t 

able difficulty to die Legislature as will be seen from the proceedings 
the Legislative Assembly The reasons for the definition are given 
following speech of the Hon ble the Finance Member m the Legislati 
Assembly 

The Honourable Sir James Grtgg Sir I will do my best to 
these conundrums In the first place we were trying to cover 
compendiously two entirely different classes of cases firstly 
European offic al or the trader for that matter in the early years of ’ 
stay ih India before it has become estabhdied that his an 

India The other is the case of the Indian trader abroad who jj 
ancestral home m India to visit very irregularly but possibly en 
to become tcchnicallv res dent in everv year Tlie conditions ^ 

satisfied are cumulative that is a man has to be reside it m _ 

out of ten years preceding the year of assessment Now J’’ jjc 
that there are three ways in which a man can become can 

can become resident by being in the country for six mimths n 
become resident if he has got a house in the country and pne 

for one day he can become resident m a year if he is here i ^ 
day and if he has been here before that year for one year 
four, »r a regular visit of about three months a year ^ 0 } 

these definitions of resident or one or other of these detini 
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resident has got to be satisfied in nine out ol ten year&. Then, you 
come to the second wing, to the case where a man becomes resident 
technically in every one of the ten years although his visits are very 
short and he becomes resident in the main, m fact entirely, because, 
he keeps an ancestral house m British India, and, therefore, unless he 
IS m India for a substantial period over seven years he is to be 
regarded as not ordinarily resident That was the objective which the 
Leader of the Muslim League party had, that is, to cut out the Indian 
trader whose connection with India had become rather attenuated and 
only existed at all because he had an ancestral house and come back 
to it at odd intervals for short penods So that a man is not ordinarily 
resident unless he satisfies both of those conditions and both of those 
conditions amount to saying that he must have been resident m nine 
out of ten years and he must have been here for substantial penods 
in the preceding seven years And those are the criteria we have 
invented to cover two different types of cases There are two cases 
m whidi a man may become resident by being m India for a single 
day for a tax year The first is that he has got a turnished house and 
he occupies it and the second is, if he has been a regular visitor for 
substantial penods for four years preceding that year, and the criterion 
tor that Is that he has been here for one jear m the preceding four 
And m both those cases a man can tec^cally become resident by 
being m the country for one single day And you cannot exclude the 
rather absurd extreme case where a man has been here for (say) one 
day m mne years out of the preceding ten and becomes ordinarily 
resident by that entenon alone. And that was the objective which not 
only Mr Jinnah but the Leader of the Congress Party had in nimd, to 
cut out the person whose connection inth India hid become so 
attenuated as to be non existent 

Mr S Satyamurti Are these accumulative or alternative condition*^ 
The Honourable Sir James Gngg They are accumulative ” 

Individuals—From the fact that the words not ordinarily resident” 
are enclosed in quotation marks, it can be argued that they show signs of 
being intended to connote a positive concept and not merely the negative of 
ordmary residence, especially since the second proviso to section 4 (1) to 
which the definition in this section is related does not use the positive form 
and determine in terms the Iiabihly of a person ordinanly resident but 
merely seeks to limit liability, subject to certain conditions, of a person not 
ordinarily resident On the other ha/td, classes (£•) and (r) oS section 4 B 
use the positive form “ordinanly resident” It is obvious that the fulfil- ’ 
ment of either of the negative conditions m ebuse (a) will make the person 
“not ordinanly resident” It «houId be noted that while under the first 
alternative, the entenon i> residence dunng preceding years as defined m 
section 4-A, the entenon under the secmid alternative, which uses 'has 
been” IS that of physical presence m Bntish India tor a period of more 
than two years m all dunng the seven precedmg years 

The propo ition A is not B if he is either noi-X or not-K is best dia- 
grammatically represented as follows. It is dearly not the same vs that A 
IS B if he IS neilher not A”" nor ntK-K ^ 
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To put It differently, nothing can be inferred dcfinitclj as to 
must be B, all that can be «tatcd is that either not —X or not —Y (nw 
necessarily both) carries the inevitable consequence of being not —B (w* 
Its attendant leniency) and that A, m order to be B, must be both X a 
T hat IS, the area of B caiuiot be wider tlian this common area of X and y. 
but it can be smaller, \.e, <omc more conditions ma) have to be fulnlled 
declare /f to be i? It can therefore be argued that while 'not ^ordman > 
resident is to be interpreted m accordance widi the definition, “ordinarty 
resident ’ should be interpreted at the discretion of the Income tax autno* 
ntics as a question of fact and m accordance wiUi the trend of rubngs w 
the United Kingdom Clau«t (ft) referring to Hindu families 
mahes it necessary to determine positively whether its manager is 
resident and on the whole it would appear that the more probable / 
of this section is that B should be coterminous with the common part 
X and y, I e , 18 5 if it is both X and Y, thougli the words of the 

do not necessarily convey that meaning Tlus also borne out by ^ 
James Gngg’s statement in the Legislative Assembly that the two condition* 
m clause (o) are cumulative 

The official mcw is contained in the followuig instruction in the form 
of Return of Income (Rule 19) ‘An individual is ordinaril> resident m 
British India if he lias been resident as defined above m nine out of W" 
jears preceding the year and has been in Enti-'h India for previous 
amounting in all to more than two vears during the seven vears preceding 
that year 

Another way of looking at the matter is that if the asscssec fail' ^ 
discharge the onus of provmg that he is not ordinarily resident, te,he wm 
be assumed to be ordinarily resident and ftr hypothest he cannot question 
such an assumption which is merely founded on the equivalence or "ordma^v 
resident ’ with "not not ordinanly resident”, vvhidi may be assumed for tiic 
purpose in the absence of any'lhmg to tlie contrary 

Data for determination —It will be seen that in some cases the r^ 
dence in the ten years preceding the previous year will have to be examin^ 
Under section 4-A (a) (iw), it may be necessary to refer also to anotce 
four years earlier, thus making it necessary in all to cover a period of 
years including the previous vear The questions to be considered however, 
will all be questions of fact t 

There is nothing in the seebon however to prevent tlic period> ^ 
residence ^and 'tav in Briti«h India of the successive minagers o 
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family (Hindu joint) dunng its continued existence faemg added together 
for the pur^se of the section, ManmuiJtu Ptllat v Commissioner cf 
Income iax Madras, 1945 f T ^ 186 ‘Seven years refers to seven 
periods of twelve calendar months each preceding the appropriate 
previous year and not to the period of seven years ending on 
3lst December, before the prevtous year. Commissioner of Income tar 
Madras V V E K R i'awKummrty, 1946 ITR. 185 This, however, may 
result in some cases, where different prevtoas years are adopted for diffe 
rent sources of income, m the assessee’s being considered resident in respect 
of some <ources but not in respect of others 


Hindu undivided family —It will be observed that the status of the 
family will vary from time to lime entirely with reference to the status 
of Its manager and irrespective of any other conition The status of the 
Manager will be detemuned with reference to (o) of this section 

It IS not clear why the words ‘deemed to be” have been used in 
condition (h) alone but not in (a) or (c) 

Companies, etc —^This part of the defimtion presents no fresh 
difficulty, le, apart from the deterroination of the company’s residence 
under section 4-A 


In a wa>, this definition merely codifies Lord Sumner's dictum 
in Todd V Egyptian Della, etc, Co, 14 Tax Cases 119, that the words 
“ordinarily resident” are singuarly mappropnate in the case of a conipan> 
United Kingdom Law—There is no definition m this law, either of 
residence or of ordinary residence The word "ordinarily’ in this connec¬ 
tion has however been interpreted by the House of Lords to mean as part 
of the reg^r order of a man s life or habitually and normally and in the 
customary course of events, rather than conunuously or mainly, the 
converse to ‘ordinarily’, is 'extraordmanly*, and that part of the regular 
order of a man's life adopted voluntarily, and for settled purposes, is not 
'extraordinary,'” see per Lord Sumner m Lysagh^ v CbrnmiwOMcrr of 
Inland Revenue. 13 Tax Cases 511 A ‘volunta^ beginning is however, 
not essential for ‘ordinary’ residence. An inmate of a mental hospital was 
therefore held to be ordinanly resident ilackenste v Attorney General, 
1941 \Vhat about a foreigner who comes temporanly, commits a crime 
and IS imprisoned for a long period, or a pnsmicr of war m a lengthy war? 
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5 (1) shall he the foUov.u:tg 

Income tax authoni.ej classcs of Incocnc tax authontics for the 
purposes of this Act, namely — 

(o) the Central Board of Revenue, 

(&) Commissioners of Income tax, 

(c) Assistant Commissioners of Income tax who may be 
either Appellate Assistant Commissioners, of Income tax or 
Inspecting As'ustant Commissioners of Income-tax 
(<f) Income tax Officers, 
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(X) The Central Government may appoint a Conimis- 
sioncr o£ Income-tax for any area specified in the order of ap¬ 
pointment, and may appoint Commissioners of Income-tax, no 
more than three in all, cacli to discharge, wiUiout “ 

area, and to tlie exclusion of any Commissioner appointed tor 
any area, the functions of a Commissioner in respect of any lasK 
or classes of cases assigned to him hy tlie Central Boar 
Revenue. 


(3) The Central Government may appoint as m^y 
Appellate or Inspecting Assistant Commissioners of Income- 
and Income-tax Officers as it thinks fit. 


(4) Appellate Assistant Commissioners of Income-tax 
shall be under the direct control of the Central Board of Revenue 
and shall perform their fmictions in respect of sucli persons or 
classes of persons or of sucli incomes or classes of income or 
respect of sudi areas as the Central Board of Revenue 
direct, and, were such directions have assigned to two or 
Appellate Assistant Commissioners of Income-tax the s 
persons or classes of persons or tlie same income and c as ^ 
of income or the same area, in accordance with any orders , 
tlie Central Board of Revenue may make for the distribution 
allocation of the work to l)c performed. 


(5) Inspecting Assistant Commissioners of Income-tax 
and Income-tax Officers shall perform their functions in respw^^ 
of such persons or classes of persons or of sucli incom^ 
classes of income or In respect of such areas as the Coinmissio 
of Income-tax may direct, and, where sucli directions 
assigned to two or more Inspecting Assistant Commissioners 
Income-tax or Income-tax officers the same persons or 
persons or the same incomes and classes of incomes or 
same area, in accordance with any orders which the Commissi 
of Income-tax may make for tlie distribution and 
the work to be performed. The Commissioner may, 
previous approval of tlie Central Board of Revenue, by 
or special order in writing, direct that the powers 
the Income-tax Officer and the Appellate Assistant Commissi 
tjjr or under this Act, shall, in. respect of any specified 
class of cases, be exercised by the Inspecting Assistant _ 
missioner and the Cominissioner, respectively, and, for ““ 
poses of any case in respect of which such order applies, 
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ences m this Act or m any rules made hereunder to the Income tax 
Officer and the Appellate Assistant Commissioner shall be deemed 
to be references to the Inspecting Assistant Commissioner and 
the Commissioner, respectivelj 

(6) The Central Board of Retenue maj, by notification 
in the official Gazette, empower Commissioners of Income tax. 
Appellate or Inspecting Assistant Commissioners of Income-tax 
and Income tax Officers to perfonn such functions m respect 
of sudi classes of persons or such classes of income or for such 
area as may be specified in the notification, and tliereupon the 
functions so specified shall cease to be performed in respect of 
tlie specified classes of persons or classes of income or area by 
the authorities appointed under sub sections (2) and (3) 

(7) Assistant Commissioners of Income tax and Income- 
tax Officers «hall, for Uie purposes of this Act, be subordinate to 
the Commissioner of Income tax for the area m which they per 
form tlieir functions or where they perform functions assigned 
to them b> a Commissioner of Income-tax appointed mthout 
reference to area, to that Commissioner 

(7 A) The Comnussioner of Income tax ma) transfer 
any case from one Income tax Officer subordinate to him to 
anotlier and the Central Board of Revenue maj transfer any 
case from an\ one Income tax Officer to another Sucli transfer 
may be made at an) stage ol the proceedings and shall not 
render necessar) the re issue of any notice already issued by the 
Incon« tax Officer from whom the case is transferred 

(8) All officers and persons employed in the execution of 
this \ct shall observe and follow the orders, instructions and 
directions of die Central Board of Revenue 

Provided that no sucli orders, mstructions or directions 
shall be given so as to interfere with the discretion of the Appel 
late Assistant Commissioner in the exercise of his appellate 
functions 

History—Sub- ections (3) and (6) were amended in 1933 m order 
to enable Government to appoint Couimiss oners for such areas a-! ma) be 
found administratwe!) convenient instead of b) provinces and sub-section 
(5) so as to enable Commissioners to distribute work according to ain " 
trative exigenaes The Calcutta nibng m Basantlai Natlianis Case ^ 
ITC ll-t is obsolete The whole section was recast in 1939 so as (1) 
separate Appellate Assistant Cbmimss oners from Inspecung Assi tanl 
Commissioners (2) to have not more tian three Central CommiM oners to 
deal with speaal classes of case, (superseding the ternton^ ^mmis«a3 
nets) (3) to place Appellate A<sf«fa«t CtwnnMssionerj under the direct con 
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trol of the Central Board of Rcvemic and (4) “ e" 

Revutue formal powers of administrative control williout interferng 
the Appellate Assistant Commissioner’s discretion Tlie s''*!?'’ "? “®i,t 
revised along with section M in >m_^lIiretrospec .ve effect fromjd 


Annl 1939, assessments by Income tax Officers under the nonaiM 
cLn'ussioners having been snccessfnlly challenged before the 


the following grounds (a) section 64 had not ^f 

pleted nsse>sments (t«? right of appeal or revision) "L, was 

The power to transfer a case from one Income lax OlHccr lo anotn r 

Income tax Authorities—(1) The Central Board of 'j 


appointed by the Central Government Apart from its rule making 
under section 59 its specific jiowcrs are mentioned in the ^ ,, o 


under section ay its mccinc tiowcrs are mcmiuneu ui luw • ,, o 

eg, sections 2 (6) 2 (11) (6) 5 (6) 18 (6), chapters A and 1 ^ 
and section 64 The Board aKo issues exccutnc instructions 
guidance of subordinate authontics regarding the intcipr«a' . 

the provisions of the Act and the rules and is entrusted with the g 


admmistraUon ot the Act bub section (,») oi secuon j v' 

administrative control of the Central Board of Revenue which it 
along excrci'ed Certain rules m reganl to recognised proviuait 
however are made by the central Goveniment , 

(2) The head of the Income tax Department of a province or oti 
area or group of cases entrusted to him is the Commissioner of Income 
who la appointed b> the Cuitrat Government 

The specific powers conferred ujion the Commt'Moner m regard to in 
come tax proceedings arc specified m sections 5 28, 32 33, 33 A, 
3S, 37, 34 (5) 38 E oS-D. iSS-G, 5S-J, 64 (3) and 66 of the Act 1» 
particular he is vested with power under section 33*A m certain sta 
circumstances to revise orders passed b> an income-tax authont) s 
ordinate to him, and he alone ma>, under section 66 of the Act . 
behalf of the Crown for a ca e to be staled for the opinion or 
High Court 

(3) The fiuictions of Appellate Assistant Commissioners of 
tax are set out in sections 28 (1) 30 (2), 31, 35 and 37. 
appointed by the Central Government without reference to j 
whidi IS determined by the Cditral Board of Revenue The junsdic 
may be by persons or classes of persons or incomes or classes of income 
areas as may be found convenient 

(4) The functions of an Inspecting Assistant CommiS'tonCT are 

maml> extra statutory Hi« statutory powers are set out m section 5 w 
(the last part), 2? A 28 38, 39 and S3 The powers under se^tjons ^ 
39 and the last proviso of section oO can evidently be exercised by t> 
classes of Assistant Commissioners . 

In'pccbng Assistant Commissioners are also appointed by the 
Government and without reference to jurisdiction which is 
the Commissioner of Income tax As m respect of Appellate 
Commissioner junsdicbon may be by persons or classes of 
incomes or classes of income or area as the Commissioner 
convenient Where there is an overlap of junsdiction as between 
than one Assistant Commissioner, the Central Board of Revenue 
ca^e of Appellate Assistant Commissioners and the th® 

case of Inspecting Assi<^tant Commissioners will give directions a 
allocation of work 
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Tlic Assistant Coinmtssioncr when cx«-cising the powers of the Income 
tax Officer need not actually go to the area of the Income tax Officer to 
exercise the functions Afaharajadhtra/ of Darblimga v Cot tmisstoner of 
Income tax, BtJiar and Onssa 4 ITC 283 9 Pat 240 AIR. 1930 Pat 


(5) Income tax Officers arc the actual assessors Section 64 of the 
Act specifies the particular Income tax Officers by whom asses ments shall 
be made Sub section (4} of the same section provides that every income 
tax Officer shall have aJI the powers conferred by or under tJie Act on an 
Income tax Officer in respect of any income, profits or gams accruing or 
-arising or received within the area for which he is appointed This parti 
cular provision was inserted mainly m order to permit of enquines being 
made into the profits of a br^ch business by the Income tax Officer of the 
place in which the branch is situated and in order to enable every Income 
tax Officer to make enquines regarding all income profits and gams arising 
or accruing within the area to which he is posted even though the assess 
ment m respect of the particular income profits or gams may not be made 
by him Income tax Commissioners have therefore been directed to secure 
by issuing instructions or otherwise that there is no overlappmg m tins 
matter and that the same person is not assessed to income tax by more than 
one Income tax Officer but that all Income tax Officers should at the same 
time give the utmost assistance to the assessing Income tax Officer m rerard 
to any property mcome profits or gams within their respeenve areas which 
.are liable to a<sessinent elsewhere 

(6) While the mcome tax staff are nonnally nppointed in provincnl 
cadres there are certain classes of cases for which it may be advisable that 
assessment should be made by an all India staff or by apectally trauied stall 
Examples of the following are the cases of military officers and of officers 
of other departments serving directly under Uie Govenimcut of India who 
are. liable to transfer from one province to another, and there may be othvr 
cases such as the assessment of railway or insurance companies or banks 
which may be dealt with by special officers for die whole of India Sub 
sections (3) and (6) make provision for the appointment of special officers 
and Speaal Commissioners in such cases Examples of the odier knd are 
the special staff m big cities like Bombay or C^cutta who deal under the 
supervision of a Special Commissioner and Assistant Commissioners wr h 
intricate cases specially made over lo them For a b't of special officers 
under sub section (6^ See notifications 

Sub section (2) —‘Any cases or class of cases These words peruuc 
individual cases—not necessarily classes of cases—being dealt with by oie 
of the Special Central Commissioners 


Sub-section (4) —While it is staled in this sub-sccfion that the 
Appclhle i\ssistanl Comimssionos will be under the ‘direct control ’ of the 
Cwitral Board of Revenue, it is stat&l ui sub-section (7) that A^^'Stant 
Commissioners, i e Appellate and Inspecting will be subord 
Ccmimissioncr conccraoi The subordinaDoii contemplated m 
IS one lucrelv of /unsdiction a> will be seen from section 
l-<i7 
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Transfer of «a^.UT.lUiK0 .here 

of a case from one 1"“"'''“ P??"notices issued by the pre- 

tronj^r 

peUtion from one Commissioner to another. 

Proviso under sub-section ^rtonmissioiier 

sioner” referred to in the proviM ^“^ '''““5“ sub-section (S). 
functioning as Appellate AssisUnt Coninnssioiier under 

Income-tax Officer promoted as ^SJ,“‘°hc must not, 

an income-tax Officer is promotid as Assislmit officer nlnoli 

in fairness, hear appeals against his own ^pointed und" 

should be dealt wiUi by anoUier Assistimt /owb in executive 

sub-section (4) ThU, it ts believed, has been laid oown 
orders. 


CHAPTER II-A, 

ApPFALLATE TfUCOHAU 

S-K. (1) The Central Government shall “PP™" 
xSeAppe-u.eTnW.i. ' P='>.*'<= THbunal Consisting ^ 

ten persons to exercise the tuncuous 
ferred on the Appellate Tribunal by this Act. 

■ '(2) The Appellate Tribunal shall consist of ^ 

number of judicial membets and accountant members as n 
after^ defined. 

Provided that die Tribunal shall not be 
invalidly constituted merdy by.reason of a temporary m i 
caused by the death,'retirement or removal of any memo 

(3) A judicial member shall be a P“'®°" *^5 suck 
exercised'die powers' of a.District Judge or who ffie 

quaUfications a^s aVe normally required for ..PP“‘"‘“ ^,1 be > 
MSt of DilltrM. Judge; and, an .accountant aclisef 

Mrson who has; fob a period of not less than sm ^ ’^P^ Begb' 
professionally aS'a Registered Accountant enrolled o 
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ter of Accountants maintained by the Central Government under 
the Auditors’ Certificate Rules, 1932; . 

Provided that the Central Government ma> appoint as an 
accountant member of the Tribunal any person not possessing 
the qualifications required by this sub-seciioo, if it is satisfied that 
he has qualifications and has had adequate experience of a 
character which render him suitable for appointment to the 
Tribunal. 

(4) The Central Government shall appoint a judicial 
member of the Tribunal to be president thereof. 

(5) The powers and functions of the Appellate Tribunal 
may be exercised and discharged by Benches constituted from 
members of the Tribunal by the president of the Tribunal. 

(6) A Bench shall consist of not less than two members 
of the Tribunal, and shall be constituted so as contain an equal 
number of judicial members and accountant members, or so that 
the number of members of one class does not exceed the number 
of members of the other class by more than one. 

(7) If the members of a Bench differ in opinion on any 
point, the point shall be decided according to the opinion, of the 
majority, if there is a majority; but If the members are equally 
divided, tliey shall state the point or points on which they differ, 
and the case shall be referred by the president of the Tribunal 
for hearing on such point or points by one or more of the other 
members of the Tribunal, and such point or points shall be 
decided according to the opinion of the majority of tlie members 
of the Tribunal who have heard the case, induding those who 
first heard it. 

(8) Subject to the provisions of this Act, the Appellate 
Tribunal shall have power to regulate its own procedure, and the 
procedure of Benches of the Tribunal in all matters arising out 
of the discharge of its functions, including the places at which 
the Benches shall hold their sittings. 

Powers.—As regards the powers and duties of the TrilonaJ. si< 
sections 28, 33, 35, 37, 43 and 66. 

Rules of procedure.—^The mlca n.ade under sub*sectiOii (8). which, 
however, must be "subject to Uie provisioos of this Act” have f>ectj set out 
along with o'lber Rules. 
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CHAPTER III. 

Taxable Income 
G. Save as otlierwise provided by this Act, the following 
heads of income, profits and gains, shall be 
diargeable to income-tax in the manner 
hereinafter appearing namely.— 

(«) Salaries 

(n) Interest on securities ‘ 

1 (tn) Income from property. 

(ty) Profits and gams of business, profession or vocation, 
(u) Income from other sources 
History —In the Act of 1886, Income was taxed under four 
schedules—Salaries, etc , Interest on Government securities, Profits of J®’ 
Stock Companies, and other Income In the 1918 Act, a sixfold classificati 
«as introduced the wording being as below — 

(t) and (u) Same as now, 

(til) Income denved from house property, 

(w) Income denved from business, 

(v) Professional earnings, 

(w) Income derived from oUier sources, 

and a decision m Rowe & Co v Secretary of State, 1 IT C. 161, ynit 
1921 LB 30, confined (i«) only to residential house property. { 
the words “Income derived from” in items (tn), (iv) and (w) 
ted, and the word “heads’ was substituted for ‘classes” Simultaneo . 
section 9 was altered so as to make “properly ’ include all buildings 
agpunca^nt lands nof used for busmess The word 'pcoperty' 
sections 6 and 9 in this restricted sense Real property not falling 
section 9 therefore comes under “other sources” which is a true resio ^ 
head, Prabhat Chandra ^anca v C<»Hiiiiw«o«er of Income (aX, 

I A 228 , 59 MLJ 814 (PC) Income from mining leases. 
pie, is not income from "property” but from "other 
sxoner of Income tax, B and O v Kamakshyo iVarawi Suigh, i9W l 
563 So long as something is income and does not fall undci* one o ^ 
other heads, it will fall under this head, unless it is excluded from to 
come’ altogether by one of the exemptions m section 4 (or section / ^ 
Items (xv) and {v) were amalgamated, and the words ‘fneome f*"®®* 
inserted both m items («») and (v), in 1939 

Scope of section—^Though Chapter I is headed "Charge of 
tax” this section is according to the Privy Counal really the 
section inasmuch as it sets out the different calegones of taxable 
jee the ruling of the Pnvy Council m the case of Raja ^ V gll 

Barua v. Comtmssioncr of Iftfome tax, Assam, 57 I A 228 , 59 ^ ^ 

(P C ). This remark, according to Kama, J 

10, was merely due to the express reference m secuon 4 (1) • jn 

before 1939) to section 6, and this remark has no significance n ^ 
Raja Roghunandan Prasad v (^mmtssxoncr of Income tax, si 
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1933 ITR. 113, however, the Pnvy Council though not re/erring to sec¬ 
tion 3 in terms as a charging section assume that it is such Sec also 
Co}ni7iisswner of Income tax, U P v ShrtmaH Sinaart Bai. 1945 ITIL 
224 (All ) 

Section 6 contams a list of sources only m the sense of atlnbuting 
income to property as distinct from employment and to business as distinct 
from employment and so forth and not m the sense of attributing income to 
one property ratlier than another or one business rather than anotlier, Co«i- 
mtsstoner of Income tax, Bombay v C B Mehta, 1938 IT R. 521 (P C) 

Section 6 however, merely sets out the different sources of income liable 
to tax if the conditions laid down m section 4 are $ati->iicd.»c , if the income 
IS chargeable with reference to that ‘ection, the manner of taxing each head, 
or rather the method of compnlmg mcome under each head is explained m the 
following sections As to the computation of the income falling under each 
of the categoncs set out in this section see the notes under sections 7 to 12 
and 13 

Income, profits and gains —While this section uses the words profits 
and gains’ in reference to a business, profession or vocation and income 
with reference to 'property' and ‘other sources’, a study of tlie different 
sections of the Act will show that the words are used more or less promis¬ 
cuously See, however notes tmder section 2 (6 C) 'Income' and under 
section 3 as to the difference between 'capital’ and 'income'. 

The tax is uot on gross receipts but on "income, profits and gams,” i e, 
after deductions have been made as provided under sections 7 to 12, Probhot 
CiuDidra Bania v Comintsaoncr of Income tax, Assam 57 I A- 228 , 59 
MLJ 814 (PC) 

United Kingdom Law—TIic corresponding provisions m the United 
Kingdom Law are in the several elalmrate and complicated Schedules, the 
scope of which i» roughly vummansed below 

Schedule A—In respect of the property in all lands, tenements here 
ditameiits, and heritages m the United Kingdom This is known as the 
‘properO’’ or tlie owners’ tax, and covers not only lands ind buddings but 
iJso mines, gas works, waterworks, salt-'pnngs, docks, railways, fi«hcries, 
roads, markets, fairs tolls, bndges, fcme«, etc N'ccdlcss to say, it also 
includes ngncultural Luids It wiU be seen that this Sclicdule {wrllj covers 
the following heads under the Indian law, tie, Property, liusiness and 
OUxet «iQurce‘ There are elaborate rules as to limv a property shall be 
valued, what deductions may be allowed which pcr»ons may be charged, 
ami so forth 'TTicse roles, Irawever, arc not of inuvh interest in India. 

Schedule B—In re^pcct of the ot.cupatiun of all lands, taicmciits, 
hereditament*, and heritages t» the United iOngdom This is known as the 
occupiers’ tax. There is no corresponding lax m India 

Schedule C—In respect of all profits arising from interest, innumcs, 
dividends, and shares of annuities pa>ibk out of any public reveiioc Tfii* 
coiTC<{wnds to a p.vit of the tax on Stcunlas m India under section S. 

Schedule D —In rc<pcct of— 

(u) Tlie annual profits or gain* ansng or 


accniuig— 
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But ‘ Money' passes through the hands of a great number of people 
jou have received your money and have paid Income-tax upon 
it and then you pay it out again to other people and they niahe a profit 
out of It and they pay Income tax upon it again’ Per Grantham J, 
m Leeds Bwlduxg ioctcJy v hfalUmdame 3 lax Cases 577 (1897) 2 
QB 402 

There could be double taxation if the Legislature distinctly enacted 
It but upon general words of taxation and when you have to interpret 
a Taxing Act you cannot so interpret it as to tax the subject twice over 
to the same tax But it all depends on its being the «ame tax and 
there is nothing to prevent either one Legislature or two Legis 
latures, if they have jurisdiction over the subject matter, imposmg 
dififerent taxes on the «aDie subject matter ’ per Channel, J, in Stevetv 
V The Durban etc Mxmng Conxpany, 5 Tax Cases 402 25 TLR. 
316 

“ the assessee is only a reversioner of the estate and 

the owner thereof during the lifetime of the present u\cunibent, and the 
allowance liaving been paid out of the agricultural and taxed income 
of the e tate may be taxed again when it passes from the owner of the 
estate to the assessee, for m his hands the diaracter of the income has 
been clianged Kedar hlaram Stngh v Comtmssicner of Income 
UP, 1938 ITR 157 (All) 

Tcniuuit V Simth, 3 Tax Cases lS8 (H L ), which exempted the value 
of a rent free residence on the ground that it could not be converted mw 
money was decided ^lely on uiat ground and not on the ground Oia 
the employer had paid tax on the building under Schedule A, sec Room 
san\ Cerfy. 18Tax Cases 411 (CA),(1934) 1 KB 240 
Per Mukerjee, J, m Manwdra Cliattdra Nandi v Secretary of 
34 Cal 257 Courts always look with disfavour upon double taxation, s® 
Statutes will be construed, if possible, to avoid double taxes see tho . 
vations m Carr v Pauite, (1893) 1 Q B 2SI To the same effect 
observations of Chief Justice JVai/c m Tenifessee v IVhttzvorth, (looOj 
117 US 139 m which that learned Judge m delivering the tmanuu® 
opmion of the Supreme Court of the United States remarked 
follows — 

It IS no doubt within the power of a State to subject a corporation to 
double taxation Double taxation, liowever is never to be presumed 
If property is taxed once m one way, it would ordinarily be wrong t® 
tax it again in another way* when the burden of both taxes falls on the 
ame person Sometimes tax laws liave that effect but if tliey do « 
is because the Legislature has unmistakably so enacted All prc>omp* 
tions are again such an imposition 

But when the Legislative mtent is clear and unmistakable effect roust 
be gi\en to the statutory provisions on the subject The question ot 
double taxation is one of expediency for the consideration of the Legis 
lature, it cannot be affirmed, as a matter of law, that double taxation is 
forbidden Jtc the decision ohthe Supreme Court of the United States 
iiv Davidson v Nctv Orlcaiu-. (1877) 96 US 97, New Orkor^Jf 
Houston, (1886) 119 265 see also licclamaitoii v Hagar, (1^/ 

6 Sawyer 567, 4 Fed I?cp 366 and Unned States v Benzon, (ISW) 
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2 OifF 512, Zi Fed Rep 1112 It must te held consequently tJiat 
the To>aIty received bv Uie plaintiff is liable to be a messed mth cesses, 
as It Is part of the net annual profits from tlte mine and it is also liable 
to be assessed mth income tax ina<nnich as it is taxable incwne’ with¬ 
in the memmg of the Income tax Act ' 

Again in Haja Probliat Chandra Barua's Cast 1 IT C 414 per 
Rank\n J — 

' In Mantndra Chandra Nandi \ Secretary of State, 34 Cal 257, 
reference \v as made to certain dicta of American Courts and to the Eng 
hsh case of Carr v Foa.U, (IS93) I Q B 2Sl But the onl> observation 
m tilts case was to the effect that the statute presumably did not mtend 
that a vicar should in effect pay the same tax (land tax) twice on the 
same hereditament This is plain enough Thus the income tax is 
one tax, and income assessed under one Schedule cannot be assessed 
all over igain under another That there is any legal presumption 
of 3 gcniril character agam^t ‘double taxation iii an) wider sense is 
a proposition to which I respectfullj demur as a pnnciple for the con 
structioii of a modem statute In \famiidro Chandra Nandx v Secre 
iary of Slat«t 34 Cab 2S7, it did not avail to cut down clear though 
absoluteli general language 

In an Allahabad cast In re Afukund Sorup 2 ITC 495, SO All 
495, A.IR, 1928 All 81, there are suggc<tions that Ihe Legislature should 
be nresumed not to have intended to tax Uie same source of income under 
different Acts But these su^estions were questioned by tlie Patna High 
Court, Rajmn Prasad Stngh v Commsstoner of Income *ax 4 IT C. 264, 
who were disposed to agree with the views of Ranhn, J quoted above 
The Madras High Court m Commusioner of !neome-{ax v S V K L 
Somasmdaram CheAxar 6 ITC 88, saw no indication of any general idea 
m the Act against double taxation All that the Act did was to exempt 
certain kinds of income from being taxed twice Cf section 14 

Holding Companies—Taxation of—^The super tax paid by companies 
in India is not paid on behalf of the shareholder —see sections 16 18 and 
49 B, It IS reali) of the nature of a corporation tax on profits Double 
taxation can arise onl) if the same person is taxed twice in respect of the 
same income See, however exemption under section 60 in respect of m 
come of Investment Trust Companic: 

Can the Crown choose the head under which to tax?—The problem 
often arises m the United Kingdom m respect of mvestinents m the course 
of business, chiefly tliat of Insurance Companies, whether to tax the invest¬ 
ments (/cjj expenses) or the net profits Several decisions —Noranch Umon 
Ftre Insurance Co v Afagee 3 Tax Cases 457 Rmll v Edinburgh Life 
Insurance Co ,3 Tax Cases 221, Li</erpool and London and Globe v Bennett 

6 Tax Cases 327 had assumed that the Crown had the right to choo'^e the 
source under wluch the inaane may be taxed 

The question whether income from lands and buddings can be assessed 
alternatively under Schedules A and B and under Schedule D was examined 
by the Hou«c of Lords in Fry v Stdubwry House Estahs ltd (193^ A 
C. 432, and if wa» decided that the assessment must be made under Sche 
dules A and B the assessment beuig exfa^stive and there being no option to 
the Crown to tax under Schedule D the excess of the profits over the assess¬ 
ments under Schedule A or B TTie OfMiOn of the Crown m re'pett of 
1-68 
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other schedules and in respect of the different ca«cs of Schedule D was left 
undecided. 

As regards income from house property, a sunlar view to that m s 
case, supra, has been taken by Indian Courts, In re Commeraal Properties 
Ltd, 3 ITC 23; Comntirnojicr of Income-‘cx, Madras v ASJ*LVR~ 
Chettiar, 1933 IT R 389 set also query by the Pnvy Council m 
Commissioner of Income tax, V P ^ Basantrai Takht Singh, 60 I A 307 
Where, however, income is of a compovite nature and arises partly from the 
ownership of property and partlj from business, e g, the income to an owner 
of a 'tied" house which partl> arises from the ovvnership of the house and 
partly from the ownerk trade of supplying liquor to the public, an 3 sscm* 
ment can be made partly under Schedule A and partly under Schedule D 
Alfred Leney Co v Whelan, 13 ATC 100 Fr^s case prohibits an 
assessment under Schedule D only m rc'pect of income anting from sources 
which are taxable under Schedule A or B, it does not prohibit additional 
taxation if the land is put to specific u^c‘^, and profits ansc from actmties 
other than tlie ownership or occupation of land Section 21 of the Unitw 
Kingdom Finance Act of 1934 has however largely altered the effects of the 
ruling m Fry’ll case (1930) A,C 432. 

In India, the words "Credit shall be given to him therefor m assess' 
ment, if any, made for the following year under the Act” m section 18 (5) 
uouJj seem to imply no option to the income lax authontie« to tax mterut 
on securities as a separate source finally The assessment is made with 
reference to 'total income' (sections 3, 22 and 23), and ‘total income' « 
defined in section 16 Under section 24, set-off is ^owed as between the 
different sources of income It is clear from tbe«e provasions and section 
48 that if the interest on lnve^l^nents made by an assc'see, is m excess of 
his ‘total income’ (after set-off), the tax deducted at source on the interest 
on investments is partly or wholly refundable 

V (1) The tax shall be payable by an asscssee under the 
s-Utjc* bead “Salaries” in respect of any salary or 

wages, any annuity, pension* or gratuit), 
and any fees, commissions, perquisites or profits in lieu of, or 
in addition to any salary or wages, whicli are due to him ftotn. 
whether paid or not, or arc paid by or on behalf of, the Crowm, 
a local authority, a company, or any otlicr public body or associa* 
tion, or any private employer. and for the purposes of tins ^tib* 
section advances by way of loan or otlierwisc of income char<?^' 
able under this head shall l>e deemed to be <?alarj' due on the date 
when the advance is received. 

Provided that the tax shall not be pavablc in rc'^pect of ai’/ 
sum which the as^esscc by the conditions of his einployancnt 
required to spend out of his rimiiiiLration wholly nccc'sarily an 
exclusively in the performance of his duties* 

Provided further that the tax shall not be payable 
pcct of any sum deducted from the salary payable by or on 
of the Crown to any individual, being a '-mn dcduct«J in acet 
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ance with tlie conditions of his service for the purpose of securii^ 
to him a deferred annuity or of making provision for his wife 
or children, provided that the stim so deducted shall not exceed 
one sixth of the salary 

Provided turther that where tax is deductible at the source 
under section 18, the assej>see shall not be called upon to pay the 
tax himself unless he has received the salary without such deduc 
tion 

E vplanatioii 1 —The right of a person to occupy free of rent 
as a place of residence any premises provided by his employer is 
a perqmsite for the purposes of Uik sub-section 

Explanation 2 —A payment due to or received by an assessee 
from an emplojer or tormer employer or from a provident or 
other fund is to the extent to which it does not consist of con 
tribuUons by the assessee or interest on such contributiona a 
profit received in lieu of salary for the purposes of this sub 
section unless tlie payment is made solely as compensation for 
loss of employment and not by way of remuneration for past 
services 

Provided that nothing herein contained shall render liable 
to income-tax any pajment from a provident fund to which Uie 
Provident Funds Act 1925 applies or any pa>nnent from a recog 
msed provident fund within the meaning of Chapter IX A if such 
payment is exempted from paj-ment of income-tax under the 
provisions of Chapter IX \ or an\ pavmentr from an approved 
superannuation fund withm the meanmg of Chapter IX B made 
on the death of a beneficiary or m heu of or m commutation 
of an annmt}, or by way of refund of contributions on the 
death of a beneficiar> or on his leaving the employment in con 
nection with which the fund is established 

(2) Any income which wow\d be chargeable under this 
head if paid in British India shall be deemed to be so chargeable 
if paid to a Britisli subject or any servant of His Majesty in 
any part of India by or on behalf or the Crown or bj a local 
authority established in the exercise of the powers of the Crown 
Representative or the Central Government in that behalf 

History—For corresponding pnnns ons m the I8S6 Act tee sections 3 
(4) 3 (5) 7 8 and 9 of that Act In the 1918 Act there was no cxpla 
nation clause and the section did not extend to notaries paid by all pnvate 
cmplovers, but onh to tho-< paid 1^ cmidoyers who had cnterid into an 
agrecmtait w lb the Tncome-iax Ctf*icer to ttxoivr the tax on behalf of 
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Government. Tlie words "or my eervaot of His Majesty" m subsection 
(2) A\ere inserted m the Act of 1918 so as to bring all servants of the 
Crown, whether Bntish subjects or not, within the purview of this sub¬ 
section 

The following changes were made by the Amending Act of 1939 — 

In sub section (1),— 

(o) the words 'received by him" were omitted, 

(h) for the words which are paid by or on behalf of the Crown" 
the words “which arc due to him from, whether paid or not, or are paid by 
or on behalf of, the Crowni were substituted, 

(c) for the words ‘ bj or on behalf of any private emplojer” the 
words “any pn\atc cmplo>cr and for the purposes of this sub-section 
advances b> wa> of loan or otherwise of income chargeable under this head 
shall be deemed to be salarj due on the date when the advance is received r 
were substituted 

(d) the fir-t and third provisos of sub section (I) and Explanation 
2 with its proviso were all added 

In IW, Uie words ‘at or m connection wiih the termination of his 
cmpIojTnent, whether or not the einploymenl is then terminated or to be ter¬ 
minated, occurring after other fund’m Explanation 2 were omitted 

Explanation (1)—Under the Act of 1918 (section 3 (2) (tx)] 'a 
perquisite or benefit which is neither money nor reasonably capable of being 
inverted into monev' was exempt from taxation This merely set out thf 
English law as expounded b) the House of Lords m Tennant v Smtlk, 
CJ892) AC 150, 3 Tax Cise< 158 In 1922 it was decided to abandon 
this position, as it led to inequalities and to tax perquisites and benefits that 
possessed a money value whether or not they were in fact capable of con¬ 
version into money But the wording of section 7 did not fully carrv out 
this intention, for in no sense could it be said that a rent-fee residence 
'paid’ to a person, hence the ‘explanation’ ebuse m 1923 

Perquisites—Other than lesidences —-The position regarding beiie- 
nts other than free residences, c g , free medical advice, free conveyance for 
other than official duties, free board, etc., should be evidently governed bj 
the principle of Tcnmnt v Smith, (1892) AC ISO, 3 Tax Cases. 15S 
Such benefits are not ordin mly capable of conversion into money, and are 
no more 'paid’ than free residences These benefits are therefore not 
taxable 

Where however a coinpanj paid its managing director thh taxes and 
cost of his repairs of Ins house (which he was asked to occupy partlj i“ 
order to mamtam the dignity of the business'), and also his lighting, heating 
telephone and other domestic expenditure, it was held that the taxes, etc^ 
were money’s worth' and therefore taxable as tlie income of the managiHo 
director, Ntcoll v Austin, 19 Tax Cases 531 (K B D ) Per Finlay. J, 
seems to me to be impossible to say that Mr Austin when he was 
tlie amenities and pleasures of his house and his garden was engaged who y 
and e.xclusivcly on the business of his company '* See also notes under 
section 4 (3) (vt) and Abbot v Coimmsstoiicr of Income tax, B and 0 , 

IT C 9, referred to there Ntcoll v Austai was distinguished m , 

Cattermole, 1937—in which case the rates on his houie paid to a 
minister were held to be exempt—on the ground tiiat he occupied the 
m a representative capacitj while Mr Austin occupied his hou'C m 
mdividual capacity 
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Where a company allotted shares to its officers (as bonus) at par on 
condition that the shares '^erc not to be sold except with the permission 
of the Directors, it was held that the officers received an advantage that 
could be converted into money and that therefore the difference between 
the true value of the shares (whidj was the market value less a deduction 
on account of the restnction on safe) and the par value was taxable as salary 
Ed. V IVtlson a»d Comdjall, (1945) 1 AH E R. 367 (KB) 

Salaries—Tax on*—Collection of—As to how taxes are collected on 
‘salanes, see section 18, as regards annual returns to be furnished by 
employers see section 21 and as regards refunds, see section 48 

Meaning of words Salary — Signifies a recompense or considera 
tion given unto any man for his pains bestowed upon another mans 
business” (Terms de fa ley) (Stroud) 

Wages — Though this word might be said to include pa}mcn£ for 
any service' yet in general the word salary* is used for payment of 
services of a higher class, and wages’ is confined to the earnings of 
labourers and artisans ’ per Graze J, in Gordon v Jenmngs, 51 L-J 
QB 417 

Wages then are the personal earnings of labourers and artisans. 
(Stroud) 

This distinction between 'alary and wages ts of no importance m India, 
as the law does not prescnbe different arrangements for the taxation of 
salaried persons and wage-earners as the United Kingdom law docs 

Annuity— A ycarlj payment of a certain sum of money granted to 
another in fee for life or years charging the person of the grantor only” 
(Co Litt 144-i) (Stroud) 

But in this context it simply represents a recurring annual payment 
Pension —Is reall) deferred pay or a compensation for past services, 
•etc., and is 'ometunes distinguished, in India at any rate from gratuity, 
the latter refers to lump sura payments while the formur denotes penodical 
recurnng payments 

But according to the Concise Oxford Dictionary gratuity means a 
money present of amount fixed by giver m recognition of an mfenor’s good 
•offices” 

Fees —Here evidently refer to fluctuating payments depending on the 
work done as ffistinguished frean salaries, etc, which are fixed ivith reference 
to a penod of time 

Commtsstons —Payments being percentages on amounts involved 
Perquisites—See notes under section 4 (2) (m) 

Date of receipt—^The head of a Government Office who draws the 
salary of a subordinate from the Trea«ury and disburses it to lum i» not 
drawing the money from the Treasury a* a trustee or bailee for the 
subordinate and it is not therefore open to the Income tax Officer to lax the 
subordinate with reference to the ifate of drawal of the salary from the 
Treasury by the head of the office Banke Behan Led v Cornu issioncr of 

iMOinetax, Punjab, \9i7 IT R Wa This ruling was given with rcferaicc 

to the law as it stc^ before 1st April, 19^39 

Which are due to Jiim—.Whether paid or nob or arc pafd—fin, 
section as it now stands has adopted m rc«pect of sahnts lioth the *accni.i]‘ 
and ‘receipt' bases instead of, as formerfy, tht. receipt' basis only, {hough 
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wth the adoption of the «Jab »v'‘iun of taxation the mcuiUve to post 
pone receipt of salar> mostly disappears The NNords whether paid or not* 
are superfluous and merely repeat and emphasise the sense of tlie word 
due 

While the section adopts, both the accrual and receipt basis it does not 
say with uhom the option rests of choosing either basis Section 13 cannot 
be applied because it does not refer to •'cction 7 Is the option Uien to be 
that of the Income tax O/ficcr? 

Though it is not stated in terms it may be asuuned that salary taxed 
m an earlier >tar on an accrual ba«is cannot be taxed a second time on a 
receipt basis when recened m a later year Further, where accrual basis 
has been adopted and the collection of tax on sahrj is postponed till it is 
actuallv Ttcmcd t wculd evidently not be open to the Income tax Officer 
to change the basu afterwards and tax the salary on a receipt basis (tCf 
including it in the total iuc«»nc of the year of receipt) instead of on an 
accrual basis (i c as part of total income of year of accrual) 

Similarly vf salary has been taxed as a loan or advince in an eariief 
year it cannot be taxed again when adjusted by the employer against salary 
earned m a later year Adjustments made after 1st Apnl 1939, m respect 
of advances of «alar\ made before the date can presumably be 
the accrued basis at the time of adjustment «mce the amendment tn 193^ 
will not hate retrospective effect 

Salary due but not received—The last proviso to tins ub scctiou 
ensures that the employee cannot be taxed direct unless he has reccisw 
the salary without deduction of tax It has been evidently put in 
abundant caution for even m its absence it would be held on the 
of 5“/ Lucio Usuies and Estates Co \ St Ltirio (1^4) A.C 508 aa 
similar rulings that income of the nature of «ilary could not be 
taxed before receipt An assurance was given to the Select Coninuttc 
and repeated in the Legislative A<=«cmbly that administrative action wou 
be taken to obvnate tlie liard«lup tliat might arise when salary due had no 
been received or might not be received at all Action m this respect caon 
be taken under section GO as vvill be seen from a perusal thereof but only 
through executive orders and it Was «-tated by Government that uistjV^ 
tions would be issued for the postponement of collection of tax on 
not actually received The tax «o held aver would evidently be won^ 
out at the average rates laid down m section 18 (2) see also notes unle 
that section 

The basis of taxation being salary due, whether receaved or not, a*' 
employee cannot escape tax nicrelv by not drawing it Such surrender 
merely be an application of inrtnne on the other hand if ab vnlto ffiere 
no idea of drawing any salary there will be no liability See Reade 
Brearley, 17 Tax Ca>es 687 and Daly v Inland Revenue, 18 Tax 
641 On which side of the line a case falls can only be determinated by the 
facts ot the case and having regard the original object of the amendment 
of «ertion 7 in 1939, vis to prevent avoidance of tax by salaries being drawn 
late and the comparative absence of a similar motive under the «lab svstOT 
of tax, it is believed that in practice the Revenue do not carrv the 
implications of section 7 to the utmost hmiL 

For the purposes of this section—These qualifvmg words 
ignificance of which is not dear mtg^t Create the anomali that while an 
employee was taxed on tlu ground that aoniethuig was his salary his 



SALARIESJ 


S 7] 


543 


employer imglit be reluied the corrcspttiding deduction from his taxable 
profats In any ca«e the explanation clause has to be read m conjunction 
with section 2 (6-C), section 18 and other connected sections 

Due date —*The time at which a person becomes entitled to a remune¬ 
ration must be deterramed with reference to the relevant arcumstances 
eg,tht contract of service or the rules and conditions of emplovment, and 
in the case of a director of a compaiij, the articles of as ociation of the 
companj the date of declaration of bonus or extra dmdends if any and 'O 
forth cf Grey v Tifcy, 16 Tax Cases 414 The law presumes nothing as 
to the intervals at which salaries are payable for they are to be governed 
b> the facts of each case 

It was suggested m passing in In re Usharani, 1942 IT R 199, tliat 
tlu. taxable salan need not be due in respect of the year under assessment 
but might cover salar) due in re«pect of earlier years also 

Employment and Professron —As to the distinction between the two 
words see notes under section 4 (3) (ii») If the eamiugs of a person' 
hvelihood depend not on obtaining a single post and sticking to it more or 
less but on obtaining a senes of separate enpgemcnts and moviug so to 
speak from one to another (he person exercises a profession not an employ 
roent, Davtos. v Braithuaile, 10 A.TC 2^ (1931) 2 K.B 628 There 
should be a relationship of emplover and employee or of principal and 
agent if a payment from the one to the other is to be considered salary A 
restnctive covenant undertaking to refrain from doing something is entirely 
different m its nature from a contract of service and a payment in conside 
ration of such a covenant cannot be salary' Conmiissroner of Income tax, 
Sutd V Mills Store Co WI ITR. 642 

An official liquidator under the Companies Act holds an 'office’, and 
lus remuneration is ‘salary’ (under section 7) and neither professional 
earmngs (section 10) nor income from ‘other 'ources* (section 12) In re 
Bhagaz^.’oti Sliankar, 1944 ITR. 193 

Honoraria—Honorana or fees paid to Govemmuit servants by local 
bodies or pnvate persons companies, etc, for professional work, the whole 
of which is in the first instance credited to Government, after which the 
whole or part is drawn under proper sanction by the Government semnt 
concerned on a bill, should be taxed as salary by deduction at source "^ey 
are obv lousiy fees comnu' ions, or perquisites receiv ed m addition to salary 
and paid by or on behalf of (^eminent [section 7 (1)) 

Child allowance—^An allowance paid to an employee to meet “the 
mcreased cost of children ’ is not a payment belonging to the children but 
a part of the salary of the parent and if botli the fatlier and mother are 
employees of the same employer, tJie allowance should be treated as part 
of the salaiy of the father and not of the mother since the father is the 
natural guardian Commissioner of Income-tax U P v Ret Manry, 1912 
ITR. 205 (All) 

Place of payment—Immaterial—^The tax is chargeable irrespective 
of the place of payment, even though Mich place be not merely outside 
Briti'h India but outside India It wUl be sufficient if the income clearly 
accrues or an«cs in Bntish India. 

Under Explanation 2 to section 4 (1), income which would be ciurgi. 
able under the head *«alancs it paya^ vn British India and not being 
pension payable without India «houM be deemed to accrue or ansi in British 



THE INCOME-TAX ACT. 


[S 7 


India wherever paid if it is earned m British India The second sub¬ 
section of 'cction 7 applies to income which is neither paid in British Jn^ 
nor accrues or arises m British India, See also the amendment to section 1», 
sub-section 2 (A) introduced in 1925, which goes further and applies to 
sterling overseas pay which is payable outside India but earned by service 
m Bntish India ,, 

Advances by way of loan or otherwise of income chargeame 
under this head—The words ’or otherwise’ are merely put m out or 
abundant caution The advance must be of the income, t r, it cannot cov 
a bona debt even if such debt was secured on pay or measured jn teiw 
of pay Advances for specific purposes, eg, purchase of houses, 
cars, typewriters etc will not ordinarily be advances of salarj 
nature of the advance-—whether it is of salary or not—must obviously be 
question of fact The advance if caught by this section will be deemca 
be salary due on the date of receipt of the advance 

The nature of income as ‘salary* cannot be changed / 

assigning it to a creditor m pa>mcut of a debt Cf Parking v W • 
25 Tax Cases 419 (K B D) 

Out of-pocket expenses—The first proviso merely 
principle of section 4(3) <ts) and makes it dear that e%penditure in^ . 
out of salary for the purpose of the employer’s work should be oe 
from taxable income see also notes under section 4 (3) (w) 

It should be noted that the use of the word ‘necessarily’ 
provision more stringent than similar provisions in sections 10 (2) 
and 12 The words conditions of his employment mean, evicten y 
circumstances of his emplo>ment and not contractual conditions. 

A parson was bound by law to live m the parsonage and make it oyer 
to his successor The Government proposed to extend an aerodrome^f 
which purpose they had to acquire the parsonage ind its grounds The 
parson opposed the Bill which Government brought for this purpose, auo 
as a result when the Bill became law, there was provision in it for acquiring 
another site and building a new parsonage The expenditure incurred by 
the parson in opposing the Bill was allowed as a necessary expenditure m 
computing his income under Schedule C Mitchell v C/i»/a 1942 Taxation 
Reports 243 On the other hand costs payable to an employer b> an em 
ployee in respect of unsuccessful litigation about the latter s pension 
been disallowed as a deduction from pension Magrazu v Lewis, 18 Tax 
Cas 222 Similarly fees paid to an employment agency to secure a job 
were not allowed to be deducted from salary, as the expenditure was no 
incurred in the performance of the duties of office Short v Mcllgosnu 
(1945) 1 All E R 391 (KB) Medical expenses incurred by an ein 

ployee, even tf his illness be due to the conditions of his employment ar 
not incurred m the performance of office Norman v Goldcr, 1945 I i 
21 (Sup) (CA) 

The travelling expenses to and from a college incurred by a 
assistant in the research laboratory of a business, it being a condition ot 
employment that he should attend evening classes m the college and 
degree in science were held not to have been incurred in the y 

of his duties’ as an assistant m his employer’s laboratory, Blacka-cl 
Mills, 1946 K.B D ^ 

Bonuses, gratuities and accumulations of provident jp. 

planation 2 yead with the definition of ‘inctwne’ in section 2 (6-C) J 
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tended to nullify the Pnvy Counai deasjon m Conmissioner of IncomL'- 
tax V FUtchcr, 1937 IT R 42S (P C>, by d.danng Out the paymcrlj m 
question which arc. inherently of the nature of capital will lx- deemed to be 
income. 


It should he noted that in iJiis oci^anation also the iccrual tn«i» is 
adopted 

The reference to other fund ts only out of abundant cau lo i and la 
any case other should evidently lx. construed ejusdem g »cru 

In In Tc S R ilittra 1912 IT R 259, which arose after the amend 
ment m 1939 the Patna High Court hdd that a Junp sum nceived in the 
course of an cirployces service (not at or m ccuinccticn with the tenm- 
natioii of his scraice) representing the employer’sconlnbu ion to a provident 
fund was not taxable. Hic ratio decxdtndi i» not dear hat the c'^’cc* of 
tin. dcoson has been nullified ty the omission of Iht words it o m con 
nccuon, etc tn the explanation clause in I91-I 


Solely as compensation for loss of employment and not by way 
of remuneration for past services.—The word solely’ <ho\ s that a 
payment cannot be dissected mlo separate part* if it is of n iittcd na ure 
and that if it is only partially of (he nature of coinpoisation the vvho'e of 
tt will be ptesucicd to be remwneraiion Tl« lefercncc to ‘'p3‘‘t veniccs" 
shows that a premium in re pict of future services may be capital and not 
covered by tiiis cxphiwtion A payment to an ex*onplo)cc for rcfnin rg 
from competition would be ncitb».r compensation for Jos of raipoyrrcit 
nor remuneration for j>a«t services. A gift pure and sunpic, lo an ex- 
employee would presumably Iw neither reiruncration nor ctr-pea ation 
to what conslitulcv coirpensation for loss of ©Dice itt notes undi.r sections 3 
and 4 (3) (^») 

So long as tie paynicnt m trulli rq>n.»cnts compcii.atwn for l«u of 
tmployrncnt it ts iinratenal m what manner the service terrariofcs vvhetUr 
by formal rcsigiiat on by the employee or by hw dismissal and al>o by what 
name the eorrpcn>aiion »s de cni cd- InreAAi?j/a IWSITR 436(L.h.) 

Exceptions—The provi'o covers (1) ptvmcnts from Gcvcn«fc*it and 
Railways etc Provident I unds unconditionally. (2) payino t* from recog¬ 
nised Provident funds under Chap'er l\ A if the ptvyinents ate cic-pt 
under that chapter and (3) certain pjymciiis fnxn Supcrannail on 1 unds 


imJcr Cluptcr IX B ^ , »t ^ 

Gratuities._JiC notes urdcr‘cctxwi 4 (3) (.«) T1 e . laJru H gh 

Court ruled tliat a griUify panJ lo i Banl. cmp’oyie o-i h s tv r^ent was 
uxilik Klim R*> ' o/ U 5 ITU, M, IS 

r T C S but this IS not in accordance with the Pnvy Council nJ,c^ la ShM 
n uLUc'r car .‘=9 Ij\ OlTC I/i 

In I/'-n ' rrAfarst^ 22 Tax Cas. 15, an employee wi» cn nj«f 'o * 
lumi) I ri paynicut jo l>e pa d to I m or his riprcscntainTS on th- tern nt* 
tion of his •ervicc from any cause uthcr than wilful nrgl gcccc on h s pi»t. 
He died ard the lump si>»» paid to hi» repreieautise* was taxed ai iroflt 
frxJsn c bee on vi c g^curd tlut ifce death wa* the iJceavoxs for aoJ oo< tl«c 


caUM. of, t ic i vi 


Wlicrc loiwesi-r, an ageat, oa tcnmaaiion of tu» agency and la 
■uleraLcn of Us past efviccs ard aLo ^ f«* rrfram ig fn*rj c* fs'J-g 
w ih tl c pfi-ep.! wbAi c^xmoJ his cwo ofnee. receive! a ro=itJjf 
fir a jxr isl cf vears ( IiC j ayr^t l-rrg tact nutt!. after fc * t j h s 
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”¥i'rc=S«^^ 

sU a State ts not Government (see i^bhc body 

authontj (timi), nor a State can hardly be 

or association, nor a private employer .1. tore p . tlierefore 

considered a public bod) “ 12 thoSb lu. some straining 

income under 'otlier sources’ under lection IZ tliougu niui^^ 

they may be considered to be mcome from pr Income tax 

either case deduction of tax cannot be made sowce, mm 

Officer can onl> reco^er the tax after a«ses<ing the income at 

the year , 

Annmttes—Not paid by em^oyer—This 
annuities other than those paid by Gover^mt, ^ Company) fa# 

Such amiuities (ej, under a will or ^id by " „„ s„eh anoniUO 

under income from olher sources’—section and n't 

cannot be deducted at source under section 18 

Real nature ot salary to be seen-A school“ofSffl 
body and staffed by priests who under the rules "“'rHuents of 

to receive any remuneration In response however to ^ ^ should be 
the Board of Educauon that only teachers on formal aEjeemenU ^ 
employed agreements were made between the school and the t ' 
the transacnoES on account of salanes were shown “ P“?“? „o^ng w« 
and simultaneous per contra douaUons by them to the stbool" “ 

paid to the teachers Held, that the so^alled salanes were not t^b 

V Srearley, 12 ATC 96 17 Tax Cases l»7 payments 

to meet the household expenses living pa>tncnts 

were made from the mission to wh^ Tax 

were not held to be emoluments of office Dal), v Inland Kev 
Cases 64 , i IT C 

In Secretary of State v Mohtuddm Aht^, 27 Cal 6/*+. i f^}^ank}u^ 
the facts of which were peculiar, it was held that the endowment 

(a hmd of monastery) was tlie owner of the “ “non 

and not the recipient of a salary Uierefrora The mcome m j^penor 
wholly apicnltural, and therefore exempt m *' bands or 
hut if he had been a salaned employee, he would have been tax 

Whether a salary paid out of agricultural income is pai if 

mcome or not depends on the facts of each case Bro y ^emp^' 

the salary is given directly as a share of such income, it ppids 

otlienvise not So, where the joint owners of certain ^ ,t under 
arranged that one ot them should reside on the estate and ““^unerati® 
Se Erections of another and the resident fff'''f/,3 diet the 

over and above his sliare in the income from die l^ds therefe^ 

rlSuMiadon was ’salary and not a share ot *e income ana ^^35 

LSle Ma,or (Tonoifle v Commusi^r of where a 

S r W So also in a partnership having agncuhurf mco 

rSl/'rTro“ I^I^'R-yrSef^note. under 

Sn 2 CD regarding paymente out of agrieultural incom 
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Wliere bonuses were allowed from year to year entirely at the dis 
cretion of the employer, and not on the basis of contractual rights, te certain 
selected employees satisfying certain conditions laid down in the rules of 
the fund made by the employer and the bonuses were accumulated till the 
employees retired or died when alone he or his estate could draw the money. 
It was held notwithstanding the trust created m favour of the employees 
which each of tlian could enforce on the fulhlment of the conditions by 
which his interests were bound that the bonuses were not of the nature of 
deferred salary but were merely the measure of a sum ivhich the employer 
volunteered to pay at the time of termination of the employee s service and 
that the accumulations m the fund were capital Comntsstoner of Income^ 
tax Madras v Fletcher, m? ITR 428 (PC). IL.R (1938) Jfad 1, 
AIR 1937 P C 261 This was followed m In re //atfionpadi 1940 ITR. 
85 (Bom) 

All thc«c rulings are now obsolete m :he light of the new definition m 
section 2 (6-C) 

Salaries—Exemption —For classes or portiocia of 'sa/anes which are 
entirely exempt from lax see exemptions under section 4 (3) (x) and 
(jrt)and by notification under section 60 

Salaries paid m India but outside British India—Section 7 (2) 
With regard to salanes paid m India but outside British India the following 
instructions have beui issued for the guidance of the Department — 

Under sub section (2) of section 7 all servants of Government inclu^ 
mg those whose services have been lent to a local authority csta^ 
blished in exercise of the powers of the Crown Representative or the 
Central Government are liable to pay tax on iheir salane» if they art 
cmplojcd m any part of India irrespective of tlieir nationality 
The pay ot officers whose services have been lent to, and ivhort 
salaries are paid b> Indian Stales i» not chargeable to uicomc'ta* 
under this section unless it is drawn or received in British Ino' 
The portion of salanes of Goverruuent Officers serving ui 
States which is paid in the first instance by the Central 
but Is subsequently recovered from the State concerned is 
to tnconie tax Leave allowance not drawn or received m 
India for leave earned during the penod of service in an Indian bta ^ 
IS also not taxable as it docs not fall within the purview of Explanatioo 
to section 4(1) 

Object of sub section (2) —^Tliis sub section is necessary bccau** 
otherwise the «ahnes would not be taxable, as they ncitlicr accrue j\ 
m British India nor arc received therein —see notes under section 
regarding the meaning of Uic word ‘accrue’ or 'ansc’ This sub 
suggests tliat the cancelled exemption under section £0 exempting S" 
of officers on deputation abroad who also received thtir «ilancs abroso, 
superfluous 

Endowed income—^Whether salary—In Secreary of 
Mohutddin Mmcd 27 Cal 674,11T C 4, the facts of which were 
it was held that tlie Superior of a KhanUus (a kind of nionaatco) , ^ 
the owner of the income from the endowment, and not the rtcipic* 
salary therefrom Tlic income in question was wholly Pecu 

therefore exempt lu the hands of the rcciprait hut if the Superior u 
treated as a salaried employee he would have hcen taxable 
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Salaries—Paid free of tax .—A Railway Company had been assessed 
to income ta-t under Schedule E in respect of all offices or employments of 
profit held under tlie company In pursuance of a contract wnlh its officers 
the company did not exercise its statutory right to deduct on paj-ment ol the 
salaries the tax m respect thereof payable by the company and tlie 
Schedule E assessment had accordingly been made upon the company in a 
sum representing the amount of salanes actually paid plus the amount of 
income ta\ thereon borne by the company on b^alf of its officers Held, 
that the contract to pay the ^alanes free of mcome-tax constituted in effect 
an agreement to pay the salaries plus the tax thereon and that the 
Schecule E assessment upon the company had been correctly computed by 
refennee to the amount of salanes actually paid plus the tax thereon borne 
by tl“ company The Vorfb Bnhsh Ratb^y Company v 5c£>ft 8 Tax 
Caes332 (1923) AC 37 

In a later case it was held that the income tax paid by the employer on 
an employees salary—e%en (hough under no legal obligation to do so—is 
part of the employees emoluments for purposes of income tax Har land \ 
Dtjgtnes, 5 ATC 117 10 Tax Ca es 247 <19261 A C 289 

Salary received m arrears or advance —See section 60 regarding 
the powers of the Caitral Government to grant relief in cases jd which as a 
consequence of salary being received in advajice or in arrear income is 
assessed at an unduly high rate 

United Kingdom law ~>The provision corresponding to section 7 in 
Ind a is contained in Schedule E the detailed rules in which are materially 
different and give nse to numerous questions ep what is a pubic cffice 
within the United Kingdom which have led to considerable litigation See 
for instance JfacniilJan v Guest, (HE) W3 ITR (Sup) 35 

S The ta'c shall be payable by an assessee under the head 
‘Interest on securities’ m respect of the 
intrnat t.n leeur I ei jnterest receivable by him on any security 
of the Central Government or of a Provinaal Government, or on 
debentures or other securities for money issued by or on behalf 
of a local authority or a company 

Provided that no income tax shall be payable under this 
section by the assessee in respect of any sum deducted from such 
interest by way of commission by a banker realismg* such interest 
on behalf of the assessee or m respect of any interest payable ^ 
on money borrowed for the purpose of investment in the secunties 
by the assessee except interest chargeable under this Act which 
is payable without British India, not being interest on a loan 
issued for public subscription before the 1st day of Apnl, 1938, 
unless m respect of interest which is so chargeable tax has been 
paid or deducted under section 18, or unless there is a person m 
British India uho may be appointed an agent under section 43 lu 
respect of such mterest 
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Provided, further, that no income-tax shall be payable on 
tlie interest receivable on any stcunty of the Central Government 
issued or declared to be income-tax free* 

Provided, furtlier, that the income-tax payable on the 
interest receivable on any security of a Provincial Government 
issued income-tax free, sliall be payable by that Provincial 
Government 


History -^See sections 13 and Second Schedule, Part III in the Act of 
1886 and section 7 of the 1918 Act The reference to the securities of a 
Local Government including the relative proviso, dates from 1922, formerly, 
Local Governments did not issue securities The first part of the first pro¬ 
viso was added m 1933 and the second part, » e, the words after ' assessee 
m the first proviso was also added in 1939 thus regulansing a concession 
formerly given by executive orders As rcgirds the non deductibility of 
interest pa>able outside Bnbsh India and chargeable under this Act, except 
under certain conditions compare proviso to section 9 (1) (fv), proviso 
to section 10 (2) («i) and section 12 (2) (b) 

Scope of Section —The interest chargeable under this section is the 
interest only on securities of the Central Government or of a Provincial 
Government or on debentures or other securities for money issued by or on 
behalf of a local authonty or company It does not include the interest on 
debentures issued by firms assocnlions, clubs or individuals the interest on 
nhich IS chargeable under section 10 or 12 

Exemptions —For interest on other securities which are entirely e* 
empt from tax /// Notification of exemptions under section 60 

For interest on securities held by Provident Funds see notes under 
section 4 fS) (tv) and (tx) 

For interest on securities held by Chanties, see notes under section 4 
(3) (t) and (») 

For interest on secunties held bv a Co operative Society, see exemption 
Under section 60 

Taxation at Source —As m respect of salaries, so m respect of interest 
on secunCtes, income tax is chargeable at source, t c, at the time the interest 
is paid The person paying the interest ts personally responsible to the 
Crown for collecting the tax and making it over (section 18) Super t« 
IS not deductible at source’ except in the special cases indicated in section IS 
V even though the interest disbursed by the same person to a single individual 
mav exceed the appropnate limit 

The special provisions m section 18 apply only to dividends of cow 
panics, interest not being interest on secunties or any other sum chaigeabl 


^ As regards refunds, see section 48 

I t Tax-free securities—^These are not tax-compounded securities ^5 
sense that the receiver of interest is credited with a notional , , 

income fax The owner therefore is not entitled to any 
section 48 («mall incomes relief) or 49 eiseq (double-tax relief) m respe 
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of such tjx constructively paid by him not even m respect oi tax free sccur 
ities issued by a Provincial Government though tlie tax in »ucb ca«es k paid 
to the Central Government by the Provinaal Government 
Debenture —^The following extract is from Stroud 

No one «eenis to know exactly what Debenture n cai« (Euckl 
192 citing Bntish Indui Stean Najiqaiton Co v Inland Revenue oO 
LJQB al7 7QBD 16o in which Crai-e,/, said This s a word 
which has no definite signification in die present tate of the English 
language Florettce Land Co Cx parte A/£?o« -ISLJ Ch 137 10 
Ch D 530 It should rather be said that no one has v et laid down an 
exhaustive definition of a Debenture. The Bnttsh Inda Stean Nav\ 
gahon Co s case show that it is not true to say that a Debenture is 
neceasanlt an crfil gation under eal or a charge on anj property 
Font de mi ux it is su^e:.te<l that a Debentun. is a w ntten Obi gation 
or Acknowledgment m an iniper->oaaI form and with conditon more 
dUborate than tho'e of i Promis on Note given by or for a Corpora 
con or a Corapan) to ccore a sum of money Thus in the Bnttsh 
India Steam Naiiqation Co s case LindJey J aid Now what the 
exact meaning of Debenture is I do not know I do not find any par 
ticular definition of it and we know that diere arc vanous classes of 
lostniments called Debentures You may have Mortgage Debeo 
turea whch are charges of <ome kind on propertj vou may have 
Debenturea which are Bonds >ou ma) have a Debenture which is 
nothing more chan an Acknowledgment of debt >ou ma> have an instru 
xnent like this which is something more—It is a statement by two 
Directors that \ Companv will pay I think any Instruments of that 
sort maj be Debenture* So m Brown v Inland Revenm 64 L.J il 
C 211 Charles J said A Debenture, though never I believe legally 
defined is included under one or other of the three descriptiona laid 
downbvRnu'fn LI m English and ScothahTnutv Brunton (IS^) 

2 QB 700 62 LJQB 136 as—(1) a simple Acknowledgment 
under eal oi the debt (2) an lostruraent acknowledging the debt and 
charging the property of the Company with repayment (3) an Instru 
ment acknowledging the debt chaiging the propertv of the Company 
with repayment and further restricting the Company from giving any 
prior charge 

Other Securities for money—^There is no definition ot this exp^cs^lon. 
Generally speaking a secunty* is anything that makes money more assured 
in its payment or more reaily receivable as distinguished from a mere 
IO U which IS only evidence of a debt In its most general sense the ex 
pression woii’iS include Barik niftes td YxxVcnjgt Prtiuti' xm -ntAta 

and cheque* 


Mortgages are secnnlies for ouaiqi Dicks v Lambert 4 Ves 72a 
Ogle V Xiti/'c LR. 8 Eg 434 It does not include Bank stock (Ogle v 
Xnite) nor shares m a company Huddleston v Couldsbury 10 Bea 547 
ReA/oWond 74 LT 274 MDohhcBv Aforrotu 23LR-Ir 591 It would 
mclude a Life poliq Laarente v Galsworthy 3 Juv N S 1049 Bonds 
Dicks V Lambert supra Matitland v Upjohn 41 Ch,D 142 Bills of 
Exchange, Choiues and Promissory notes if complete Barry v Harding 
1 Jo. and Lat 47a R v Hart 6 C &. P 106 Gofdrww d v Ha nfton 5 
CBNS 94 (Stroud) 
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In ihis ‘^eclioii of the Indian Incomt-m Act the expression ‘securities 
for money' should evidently be construed e}usdni} rjenens with debentures, 
te, as referring to sccunlie^ lu Uic nature of debcnlurus It would not 
therefore include a life i>ohc) or cheque on neither of which, bj the way, 
would interest ordinarily be pa>ablc—nor bills of cxdiangc nor promissoij' 
notes (on neither of which would interest be paid at fixed recurring periods, 
which IS evidently the generic tenure conlauplated by the section) The 
expression evidently refers to bonds in tlie nature of debLntures, and would 
clearl} not include Hank dcjiosits See however dicta cited below 

United Kingdom Law—It is i iiutUr of iiniiortaiice iii the United 
Kingdom—espcciallj when the income arises abroad to a resident—whether 
the income is from ‘securities” or not, also whether the securities are 
brought m ‘‘cum coui»n’* and sold “ex coupon” 

' Shares m a company are not ‘sccuntics' but portions of its capi^i 
per IVnghi /, in 73or//jo/o»n<iy BrninHO Company v IKjaV, 3 Tax 
Cases 213. (1893) 2 KU 499 

“The holding of sliarcs in a foreign corjionition entirely situated wd 
carrying on business m a foreign country comes unquestionably under 
Rule 5 (Case V)"—Per rieUhcr Afottiion, LJ, la Gramopiione 
TypnJnlcr Company v Stanley, 5 Tax Cases 358, [19081 2 K-B 89 
The point m this case was that if it was “securities” it fell under Case 
IV whereas otherwise it fell under Case V 
"The word 'Securities' has no legal significatjoii winch necessarily 
attaches to it on all ocasions of the use of the term It is an ordinan 
English word used in a variety of collocations, and it is to be interpreted 
without the embarrassment of a legal dchnition and simply according to 
the best conclusion one can make as to the real meaning of the term as 
it IS employed in. say, a testament, an agrcuncnl or a taxing or other 
statute as the case may be,’ per Lord Shatv in Singef v • 

Tax Cases 419, (1921) 1 A.C 41 
"A ‘security, I lake it, is a possession such lint the grantee or Iwjlder 
of the «tcunty holds as against ihc grantor a right to resort to 
property or some fund for the satisfaction of some demand, after wbos 
satisfaction the balance of the property or fund belongs to the graiito^ 
There arc two owners and the ngUt of the one lias precedence 
right of the other A share in a ^rporation does not answer the 
descnption There are not two owners, tlic one entitled to a so^^ity 
upon something and the other entitled to the balance after satisfju|S 
the demand A sliare confers upon the holder a right to a proportioi^ 
part of the assets of tlie Corporation, it may be a proportionate par‘ , 
its profits by way of dividend or it may be a proportionate 1“^. 
its distributive assets in liquidation. There is no owner other m 
htra«elf,” per Lord IVrenlmry m Stngcr v IViUtams, supra. 

"The normal meaning of the word ‘securities' is not open to doubt- 
The word denotes a debt or claim tlie pajment of which is m some way 
secured. The secunty would generally consist of a nght to report to 
some fund or property for payment, but I am not prepared to say 
other forms of secunty (^ch as a personal guarantee) are excluded- 
In each case however where the word is used in its normal sen^e 
form of secured liability iS postulated! No doubt the meaning of uj® 
w ord may be enlarged by an interpretation clause contained m a statute 
. but m the absence of any such aid to interpretation I think i 
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dear that Ihe >%OTd ‘sccunhe. mu«-t be construed in tht. scuse above 
defined and accordingly does not include share* or 'lock in a company,' 
per Viscoiim Cazt. in Swqcr \ IVdboms. supra. 

Receivable and payable—It m.iU be noted that the word* used are 
not h-eceivcd and paid and that as a consequence the ‘accrual basis is 
to be adopted under this seclicwi Ii 13 doubtful how ever whether in the face 
of rulings like the one in St I ucia Cf tines and Estates (1924) A.C 508, 
interest can be taxed before it is received unles* it i« part of profits of a 
business, profession or vocation and 1 taxed on an accrual ba«i^ under 
section 13 

In any ca^e midvr cction 18 tax can be ujllected at source only when 
mtere'^t is actually paid and under cction 19 the tax cannot be collected by 
tJic Income tax Officer until there has been failure to collect under section 18 
Therefore, even if tax is lev led on an accrual basis the interest being included 
in ‘total mconic’ i« for regubting tax on other blocks of income the tax 
on the mtercsl it clf cannot be collected till the interest has been actually 
received 

Interest on securities docs not come un Itr cction 18 A tor the purpose 
of provisional advance payments of tax 

Receivable—Whether m British India —The mtere«t need not neces 
sanly be receivable in Bntij.li InUa Ii is <mffici«ii i( it accrues or anses 
there, sec Raja Bahadur Baasilal Maidal v Commissioner of Income tax, 
Bombay, 5*1 Bom 460 The questicni bv whom the income is receivable is 
of some importance when it has to be deaded whctlier a mistee or beneficiaiy 
should be assessed Trustees of Cummbhot Ebrahm Baronetcy v Cemmts- 
Stoner of Income lax Bombay, 1954 ITR. 148 (PC.) These decisions 
however were given before the amendment of '•eclion 4 and <ection 41 in 
1939 

Interest chargeable under the Act. etc.—S'tc section 42 as to the 
nature of such interest 

Conditions to be satisfied to secure allowance—(a) The inlcrtst 
should be payable m British India, or (fr) if payable outside Bnlish India 
but chargeable under section 42 ( 1 ) mujl be interest on a public loan issued 
before 1st April, 1938, («) or tax on it has been paid under section 18 or 
(tn) there is an agent under section 43 (who need not have been already 
aisesscd) As to fin), the Income lax Officers judgment is evidently to 
be the detenniiurg factor Tor Similar provisions, sections (9) (1) («v) 
proviso, 10 (2) (ill) and 12 (2) (b) 

Income from securities—Deductions—^The “following executive 
instruction* liavc been js<.ued 

Where a Bank or other coneem engaged in business 'imilar to that 
of a Bank receives deposit or loans ui the course of its business and 
invests the money so l»rn>wed as occasion anses the entire interest on 
such borrowings will be allowed as a deduction against its entire income 
liable to tax without attempting at allocation of the Iwrrrwed money to 
investments m tax free and c4faer ^ecunties 
Wiere, however, there is a d^mtepniol (not a mere mferwice) that 
a certain urn las pecifically borrowed by a Bank or similar concern for 
the purpose ot ini tstment in tax free secuntie* and has. Leuii so inv csled, 
♦he interest on money so borrowed vnll be Set-off again t the inlere<t on 
the tax free securities onlv 
r—70 
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In the case of Co operative Societies whose business income has been 
exempted from tax under section 60 of the Act a proportionate amount 
of interest will be allowed against the income from interest on taxed ana 
tax free securities This interest will bear the same proportion to the 
total mterest paid as the capital invested in securities bears to the total 
working capital 

Under each category of income—sections 7 to 12—the law sets out 
what deductions may be made in arriving at the taxable income and no 
deductions were contemplated in respect of interest on secunties, till the 
first proviso was added m 1933 Maharaja etc Sahi v Commissioner of 
Income tax, 6 29 2ITC 281 Rajnt t Prasad Smgh v Commissioner 

of Income tax Patna 4 ITC 264 Raja Btjoy Singh Dudkuria v Co»i- 
mtssioner of Income tax Bengal o7 C 918 Forbes v Commissioner of 
Income tax Bihar and Ortssa 4 IT C 1 all these rulings were given 
before the first pro\iso was inserted other deductions than those allowed by 
the proviso e g, brokerage on sale or purchase are not admissible even now 
The first proviso applies onlj to taxable securities while the second applies 
to tax free ones Madras Provincial Co operative Bank v Commissioner 
of Income lax 1942 IT R 490 

Accrued interest since tlie date of last payment paid to a vendor is not 
deductible Prasad Smgh v Commissioner of Income tax Bihar and 

Ortssa, 4 I T C 261 Rm ir Ar Rm ArunachoUom Cheittar v Commis 
Mner of Income tax Madrasi (unreported case) (see also Wtgmore y 
Thomas Swnmerson & Sons 9 Tax Cases o77 and other cases under 
section 3) not even if such interest is specially quoted in the contract of sale, 
Havelishah Sardart Lai \ Conimitsioner of Income tax Punjab, 19361TR* 
^8 nor the depreciation m the value of securities held by a bank In re Tata 
I ^^ tstnal Bank 1 I T C 152 Punjab National Bank v Emperor, 2 ITC 

Impartible Hindu Family—Interest received under secuon 8 ot 
under section 12 (but not income under section 9) by the holder ot an 
impartible Hindu family is taxable on the basis of his being in individual 
even though he may liave sons from whom he has not divided. lu 
simplest form the question is whether the mterest comes to him as the 
person beneficially interested or as a manager on behalf of himself aud 
others Commissioner of Income tax Punjab v Diwan Kidian Ktsore 1941 
ITR.695 (PC) 

Indian Tax free Securities m Burma—Under clause 10 of di® 
Burma Adaptation of Laws Order and section 148 of the Govemmeat ^ 
Burma Act income tax free «^unlies of the Government of Ind a 
before the Government of Burma Act came into force could not be mao 
liable to income tax m Burma during their currency Commissioner oj 
Income tax Burma v Central Bank of India 1940 IT R 264 

Set off—The net income under section 8 after deducting the interest 
paid out can be negative and m that case the loss can be <;et-off nno 
section 24 against other heads of income. 

United Kingdom Law—In the Umted Kingdom the Crown 
certain cases the right to choose under which head of income it shall 
asscssec (see notes under section 6) and the law and practice in that cotm^ 
do not therefore form a guide for interpreting the Indian Hw m this re p^ 
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Set however Hughes V Bank of Nem Zealand 17A.TC 139 (H ol 
I-.) referred to under section 10 (2) (*«) 

© (1) The tax shall be payable by an assessee under the 
head “Income from Property^’ in respect of 
the bona fide animal value of propertj con 
sistmg of any buildings or lands appurtenant thereto of which 
he IS the owner, other than such portions of such property as he 
may occupy for the purpo'^ea of any business, profession or voca 
tion earned on by him the profits ot which are assessable to tax, 
subject to the following allowances, namely — 

(i) where the property is in tlie occupation of the owner, 
or where it is let to a tenant and the mvner has undertaken to 
bear the cost of repairs, a sum equal to one sixth of such value, 
(») where the property is in the occupation of a tenant 
who has undertaken to bear the cost of repairs, the difference 
between such value and the rent paid b> the tenant up to but 
not exceeding one sixth of such value 

(m) the amount of any annual premium paid to insure 
the property agamst risk of damage or destruction, 

(w) where the property is subject to a mortgage or other 
capital charge, the amount of any interest on such mortgage or 
charge, where the property is subject to an annual charge not 
bemg a capital cliarge, the amount of such charge, where the 
property is subject to a ground rent the amount of sucli ground 
rent, and where the property has been acquired, constructed, 
repaired, reneived or reconstructed with borrowed capital, the 
amount of any interest pajable on such capital 

Provided that no allowance shall be made in re<ipect of 
any interest or annual charge payable Mthout British India and 
chargeable under this Act, not beings interest on a Joan issued 
for public subscnption before the 1st day of April, 1938, except 
interest or a charge on which tax has been paid or from whi^ 
tax has been deducted under section 18 or m respect of which 
there is an agent for the payee in British India who may be 
assessed under section 43, 

{v) any sums paid on account of land revenue in respect 
of the property, 

(vt) m respect of cotiection charges, a <;um not exceeding 
the prescribed maximum, 
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(?/») m respect o£ vacancies tlie part of the annual 
value, \\hich is proportional to the period during whidi the pro¬ 
perty IS wholly unoccupied or, where the property is let out in 
parts that portion of the annual \alue, appropriate to any 
vacant part, whicli is proportional to the period during which 
such part is wholly unoccupied 

(2) For tlie purposes of this section, tlie expression 
“annual % ahie ’ shall he deemed to mean tlie sum for which the 
property might reasonably be expected to let from year to >ear 

Provided tint where the property is in tlie occupation of 
the owner for the purposes of Ins own residence, such sum sha » 
for the purposes of this section, be deemed not to exceed ten per 
cent of the total income of the owner 

(3) Where property is owned by two or more persoi^ 
and their respective shares arc definite and ascertainable, su 
persons sliall not m respect of such property be asses'sed as a 
association of persons, but the share of cacli such person m ^ 
income from the property as computed in accordance witli i 
section shall be included in Ins total income 

Rule 7—Under secUon 9 (1) (w) of the Act the sum to 
m respect of collection chargv« «hall not exceed 6 per cenL of «« 
value of the property 

History—Under the Act of 1886 uictmie from house 
taxable under Other income and there was no provision m the 
what deductions could be made. There \vas also a special section ts 
24) as regards occupying owners These persons were a««essca at 
sixths of the anniul value of the house 

In the 1918 Act the corresponding section covered only house 
and did not cover otlier buildings or lands appurtenant to any building 
all house property was taxed under this head and a corresponding oeduc 
was made under business in respect of premises used for business 

Clause (tv) of sub section (1) was amended in 1933 so as to P'^^^ 
the deduction of intere t on borrowed capital even if not charged upon- 
property and was further expanded in 1939 

The following are the more important among the changes 
1939 —(a) tlie exception now applies to property used not only 1° j 
assessee s business but for his profession or vocation (6) interest etc. 
to non residents are disallow^ except under certain cond tions « 

allowance m respect of vacancies has been made less discretionary 
the annual value can now be a negative figure and set-oft against . 
income (e) sub section (3) was added m order to deal with ° 
ownership of property The words net and after deducting tn ^ 

going allowances qualifying annual value and occurnng tivice m 
(cti) were omitted m 1940 
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Provincial property tax —A proper^ tax, levied by a province, on 
buildings and lands, even if based on annual value, is not necessarily a tax 
on income and may be merely a tax on lands and buildings within item 42 
of the Provincial legislative list m the Government of India Act In 
section 9 of the Income tax Act, the income from property is one of the 
elements making up the total income of the tax payer, which is v/hat is 
taxed, and the fact that this element is measured by the ‘annual value’ of 
the property docs not necessitate the conclusion that every tax bas«i on 
the 'annual value' is a tax on income. It is not the measure, but the 
substance that has to be seen, Str Byramji Jeejeebhoy v Province of 
Bombay, 1939 IT R. 670 

Property outside British India.—On the analogy of Schedule A 
of tlic English Act, the Madras High Court held under the pre 1939 law 
that this «ection applies only to property m Bntisli India property outside 
falling under Other Sources” (section 12), j 4 S P L V R Rafuuwann 
C/icVwr V Co/!iHitfno«er of ineeme tax, 1933 ITR. 3E9, AIR 1933 
Mad 59 Under llie present law however where a resident in British 
India owns property abroad, his mcomc therefrom is to be worked out with 
reference to section 9 even tf the property »s acquired lO the course of 
business, S N A S A Annamalat Chetliar v Commissioner of Income' 
iax, Jlfodroj, 1944 ITR 254, Anuioclw/om Chtitwr v Commissioner of 
Ifteome-lax, Madras, WS ITR, 183 

Business premises—Buddings or lands appurtenant thereto, occupied 
by the owner for his business, profession or vocation, the profits of which 
are assessable to tax cannot be taxed under secuon 9, and no allowance will 
be given under section 10 for any notional rent of such premises the profits 
being taxable without deduction of rent for such premise^ If for any 
reason, the business profession or vocation is not assessable, then the 
income from property will be taxable 

Property and business —See In re Kalodan Sitratee Basar, I IT C 
50 (under section 2 (4)J and MangaJagin Factory case, 97 I C 850, 2 
ITC 251 (under section 10 (2) (wj The computation of income from 
property should be calculated under section 9, and not under section lO 
Income derived from 'property’ is a speafic category, and the mere fact 
tliat the owner of a property ts a company will not make the income one 
derived from business’. In re Commcrciat Properties, Ltd, 3 ITC 23 
On the other hand, in the Afonpafajnn core, 21T C 252 and Commissioner 
of Incomc'tax v Bosotto Brothers, the Madras High Court ruled that 
depreciation allowance was admissible on mills (in the first case) and a 
hotA baiMing {tn thtf sewwd case} when let &it as part of s huainess It 
was held by the Allahabad High Court that income from leasing land and 
erectuig stables thereon is income frmn other sources' and not from 
'property’, but the correctness of this view vv;\s doubted by the Pnvy 
Council In re Basantrai Takhat Singh, CO lA 307, 55 Ail 452, 6 ITC 
459 

The erection of buildings for rent is ordinarily of the nature of invest 
ment and not of that of trade or business, but even if the ownership and 
letting of buildmgs should be so conducted as to make the transactions a 
business, the assessment should be still made under section 9 

Under section 12 (3) however, whidi was introduced m 1941 it would 
seem that income from buddings Irt out along with machmeiy or plant 
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(vfi) in respect of vacancies, the part of the annual 
value, which is proportional to the period during which the pro¬ 
perty is wholly unoccupied or, where the properly is let out id 
parts that portion of the annual value, appropriate to any 
vacant part, whicli is proportional to the period during which 
such part is wholly unoccupied 

(2) For the purposes of this section, tlie expression 
“annual value” shall he deemed to mean tlie sum for wliich tlie 
property might reasonably he expected to let from year to )car. 

Provided that, where the projicrty is in llic occupation of 
the owner for the pnrpo'cs of his own residence, such sum sna , 
for the purposes of this section, be deemed not to exceed ten pcf 
cent of the total income of the owner 


(3) Where property is owned by two or more person^ 
and tlicir re«pecti%c shares arc dermitc and ascertainable, 
persons shall not in resiwet of such propeTly be assessed as an 
association of persons, but the diarc of each such person m t« 
income from the property as computed in accordance with tn» 
section shall be included tu his total income. 

Rule 7—Under section ^ (I) <tn) of the Act, the sum to be 
in respect of collection elnrgi-tt 'hill not exceed (> i>cr cent of the 
value of the property 

History—Under the Act of 1886, imonu. from house 
taxable under ' Ollier mcome", ind there was «u pru\i«ion m the 
what deductions could be nndc There wns al'o a special stcliou i'- 
24) as regards occupying o\s-ncrs These persons were assessed at 
sixths of the annual v^uc of the house 


In the 1918 Act, the corresponding i.cctioii ct>\ ered only house 
and did not cover other buildings or lands appurtenant to any buildings ■ 
all house property was taxed under this head and a corresponding deau 
was made under ‘ business” tii respect of premise^ used for business 

Clause (tv) of sub section (1) was amended in 1933 so as to 
die deduction of interest on borrowed capital t\cn if not charged up® 
property and was further expanded m 1939 


The following are the more important among the cliangc-' n 
1939 —(o) the exception now applies to property used not onlj j 
assessee’s business but for his profession or vocation. {&) interest, 
to non-residents are disallowed except under certain conditions, t > 
allowance m respect of vacancies has been made less discrctionao 
the annual value can now be a negative figure and set-off 
mcome; (c) sub-scction (3) was added in orter to deal with *^®*^*. fore- 
ownership of property The words “net'’ and ‘‘after deducting t 
going allowances” qualifying "annual value” and occurnng twice 1 
(i/ji) were omitted m 1940 
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Provincial property tax—property tax, levied by a province, on 
buildings and lands even if based on annual value, is not necessarily a tax 
on income and may be merely a tax on lands and buildings \viUiia item 42 
of the Provincial legisbtne list in the Government of India Act In 
section 9 of the Income tax Act, the income from property is one of the 
elements making up the total income of the tax payer, which is what ig 
taxed and the fact that this clement is measured by the ‘annual value’ of 
the property does not necessitate the conclusion that every fax based on 
the annual value’ is a tax on income It is not the measure but the 
substance that lias to be seen, 5‘tr Byramjt Jeejeebhoy v Protntice of 
Bofnbay, 1939 I T R. 670 

Property outside Briti^ India.—On the analogy of Schedule A 
of die English Act the Madras High Court held under the pre 1939 laiv 
that this section applies only to properly m Bntish India, property outside 
falling under Other Sources ’ (section 12) A S P L V R Ramasuximt 
Che‘iuxr v Co)umsnoner of huome tax, 1933 ITR. 389, AIR 1933 
Alad S9 Under the present law, however where a resident m British 
India owns property abroad, his income therefrom is to be worked out with 
reference to section 9 even if the property is acquired m the course of 
business S N A S A Annamalat ChetUar v Con rnssioner of Income^ 
icr, Afadras, 19+4 ITR. 254, Arunaehalont Chetluir v ConmtsstOHer of 
Income-tax, Madras, 194^ ITR. 183 

Business premises—Buildings or lands appurtenant thereto, occupied 
by the owner for his business, profession or vocation, the profits of which 
are assessable to tax cannot he taxed under section 9 and no allowance will 
be given under section 10 for any notional rent of such premises the profits 
being taxable witliout deduction of rent for such premise* If for any 
reason, the business profession or vocation is not assessable, then the 
income from property will be taxable 

Property and business— See In re Kaladan Suratee Eaxar, 1 ITC 
50 [under section 2 (+)] and Mastgalayin Factory case, 97 IC 850, 2 
ITC 251 [under section 10 (2) (wj The computation of income from 
property should be calculated under section 9 and not under section 10 
Income denied from 'property is a specific category and the mere fact 
that the owner of a prop^y is a company will not make the income one 
denved from 'business'. In re Commercial Properties, Ltd, 3 ITC 23 
On the other hand, in the Mangalagin ease, 2 IT C 2S2 and Commissusner 
of hicome tax v Bosotio Brothers, the Madras High Court ruled that 
depreciation alloivance was admissible on mills (in the first case) and a 
hotel building (m the second case) when let out as part of a business It 
was held b> the Allahabad High Court that income from leasing land and 
erecting stables thereon is income from other sources’ and not from 
'property’, but the correctness of this view wa.s doubted by the Pnvy 
Counol In re Basantrai Toihat Singh 60 IA 307, 55 All 452, 6 ITC 
459 

The erection of buddings for rent is ordinarily of the nature of invest 
ment and not of that of trade or business, but even if the ownership and 
letting of buildings should be so conducted as to make the transactions a 
business, the assessment should be soil made under section 9 

Under section l2 (3) however, whidi was introduced m 1941, it would 
seem that income from buddings let out along with machmciy or plant 
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should be treated as income from ‘other sources and not as income from 
property under section 9 

Where the actual profits exceed what is taxable under section 9 and 
the o\vner«hip and letting are of the nature of business it is not open to the 
Crown to make an as«cssment under section 9 on a notional income la 
accordance w ith that section and a supplementar) assessment under section 
10 or 12 of the difference between the actual profits and the notional income 
Cf Salisbury House Estate Lid v Fry, 15 Tax Cases 266, (1930) A.U 
432 (H L ) If however the income is of a composite nature ansing pard) 
from the ownership of property and partly from other trade, c< 7 , the 
profits of a brewer from a tied house” which arise partly from the owner 
ship of the public house and partly from the sale of liquor to the publican 
assessments can be made separately for each part of the income, Alfrio 
Leney&Ca \ Wheian 13ATC 100 (KBD) 

In Shop liwesUnents v Swee"' 19 ATC 35 (K-B), it 
held on the facts, that the difference between the Schedule A 
nient and the actual rent was a profit ansing out of the business of ledi°» 
of the premises In Crojt \ Seyurell Aerodrome, 1942 ITR. 96 
the facts in which were peculiar, the Court of Appeal reached a somewM 
contrary conclusion See, however, the United Kingdom Finance Act of 1 -W 
which allows an additional assessment in such cases and for this puipos®» ‘ 
was held in Mclloy.s \ Buxton Palace Hotel, 19^ (CA.), that coinp« 
sation paid by Government to an owner of a commandeered building » 
the nature of rent the Crown being the tenant 

The various rulings of the United Kingdom referred to above rest on 
provisions not to be found m the Indian law Under the latter, if a 
petty (or part thereof) is not used for business and therefore falls 
section 9 the income therefore is merely the 'annual value’ (less th 
allowances) ns defined therein and if it is used for the business li 
compensation received (say) for commandenng will ordinarily 
a receipt of the business of a revenue nature and therefore taxable as 
businc s receipt So also rent received for a part of the business 
Tlie tax under section 9 is on the owner's rights m the properly and w 
ability to exploit such rights if he exploits the property itself,' apart in> 
his nghts in it and if such exploitation is not for his business, 
or vocation and at the «ame time produces income, such income, it 
seem would fall to be taxed under section 12 as income from otlier source 

Property—What it includes—^The tax is payable under this hea 
in respect of property consisting of any building or lands appurtenant to a 
building by the owner of such proper^ Lands not attached to a builom? 
are not chargeable under this section The income derived from 
lands let out in urban areas for the purpose, c^,-of storing matenal i 
chargeable to the tax under «ection 12 (Income tax Manu ^) , 

Land—^Would evidently include ponds, etc, if they are ‘apparteosii 
to the buildings 'Appurtenant' means usually enjoyed with or occopicu 
with stc Baylev V G W Radrna^. 26 Cl,!) AU.Ongleyy ChambfTS 
(1824) 8 Moore CP 66 (Stroud) 'Appurtenance is obviously 
question of fact and income if anv from surplus land would fall to be la* 
under section 12. 

'Building'— What is a building is a question of degree and 
stances, its ordinary and usual meaning is a block of bndc or j 

covered bv a roof per T ord Fsher^ if R in ilfoir v IPtlliains, 
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In restrictive covenants, various questions may arise as to what con 
stitutes a ‘buildmg’, but for the purpose of income-tax the word must 
obviously be construed in the sense of a structure possessing "annual %alue ’ 
It would therefore include docks, wharves, bridges and the like 

Annual value—Property occupied by owner—In reckoning total 
income of the owner, the annual v^ue of the house which the owner 
himself occupies should not exceed 10 per cent, of the total income Bj 
annual value here is dearly meant gross annual value before making the 
various deductions permitted under section 9 (1), and not the net annual 
value after these deductions have been made “Total income [jrc section 2 
(15)] excludes mcome to which the Act does not appl> eg ngncultura! 
income [rre section 4 (3) («i«)l 

The insertion of the word ‘own" between the word his" and 
"residence” indicates that the phrase applied only to a human being and not 
to a fictional person like a company The benefit of the proviso to the 
second sub section cannot therefore be daimed bj a company m respect of 
its offices, In re The Calcutta S'oek Exchange Association, Ltd 1935 
ITR.10S.62Ca1 547 

Oefinitioo of annual value —Tax is chargeable in re-pect. not of any 
actual rental or cash received but of the botio fide annual value The bona 
fide annual value is the full annual rental at which the building could be 
let from year to year if the owner bears all owners burdens including 
municipal rates or taxes chargeable on the owner and if the tenant bears 
alt tenant's burdens including muniapal rates and taxes chargeable on the 
tenant It differs from the actual annual rent payable on a lung term lease 
or the actual rent payable on a >earl> lease under a privileged rental or 
with tenant’s liability to pay owner’s rates or taxes (Income tax Manuai) 

The words 'bona fide" are otiose, the expression ‘annual value' having 
been defined bj sub-section (2) "Dona fids' merely repeats the idea of tlic 
word 'reasonably'm that subsection A deasion on 'bona fide' or ‘reason¬ 
able' value IS necessarily a deusion on a pure question of fact see Cour's 
case, 3 IT C 33 It seems obvious from the defimbon that the annual value 
mdudes the value of any easement rights that may go with the buildings or 
lands 

The Uabilit) to tax under section 9 arises out of owncrslup of the 
property and irrespective of whether the owner can receive Uie mnual value 
or not. Trustees, therefore, who own a building occupied b> bcncficiancs 
free of rent are liable to tax D Vahl v ConimiAtioKer of Income tax, 
l^6ITR.298 (Bom). 

Annual value—How to be worked out ~Tlie annual value is a ques 
tion of fact to be determined on (he evidence. It is onI> when the actual 
rent is not ascertamablc or dtxrs not represent the true rent that the question 
of a h>polhetical tenant and the rent tlat he would pay arises In shops, for 
example, the annual value wxruld not ncccssanl> be the same as 3^ times the 
dailj rent In ascertaining the annual value, no allowance should be given 
for cost of repairs, interest on capital, fair profits and the like, for, the 
assessce would then get double deducuons m respect of certain itcm>. eg, 
repairs, and escape altogether m respect of others, e g, interest and profits. 
There is no analogy between Mumcipal Acts which allow such deductions 
for the purpose of local taxation and the Income tax Act which specifically 
provides for certain deducuons onlv from the gross annual value, Sooratre 
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Bazaar, Ltd v Commissioner oj- Income tax, Burma, A.I R. 1931 Rang 
99 [reviewing Sooratec Bazaar v Mwuctpai Cgrporation of Rangoon, 5 R. 
7151 IVtlltam v Sanders, (1927) 2 ICB 498 and Aitortiey-Generol v 
Mu uai Tontine, etc, Association, (1876) 1 L R.EX.D 469 Even the actual 
rent paid is only pntm facie evidence of annual value and a consideration of 
the rents paid for similar and sinulariy situated properties m the locality may 
show the annual value in any particular case to be less or more than the rent 
actually paid, Lallamal Sungkamlal v Comimsstoner of Inco ne tax, Punjab, 
1936ITR 250,AIR 1936Lah 762. 

Owner’s taxes —A Biviston Bench of the Lahore High Court held w 
Nawab Muhammad Akbar Khan v Coinmustonef of Income tax, 3 ITC. 
344 that the expression annual value tn section 9 (2) includes House tax 
payable to a local authority realised by the landlord from the tenant An 
other Division Bench of the same High Oiurt came to a different condu 
Sion m Chuna Mai Salig Rant v Commissioner of Income tax, 3 ITC.^ 
Tlie matter agam came up befori. a Full Bench of five Judges of the Lahore 
High Court m Chu mx Mai Salta Ram v Commtsstoncr of Income tax, 3 
ITC 316 The Full Bench held, approving, 3 ITC 465, and overruling 
3 IT C 344 that the annual value’ of property under section 9 does no* 
include sums paid b) tenants to owner on account of Municipal 
payable by owner The Calcutta High Court dissented from the abme 
Full Bench ruling, In re Knshmlal Seat, 60 Cal 357 The annual value 
15 a hypothetical sum, and the question who pays tax can come m only w 
the extent that the actual rent is evidence of annual value If the tenw 
pays the tax, it is obviously part of the consideration paid by Inoi to ^ 
landlqrd A bench ot seven Judges of the Lahore High Court j 

the decision of the previous Full Bendi in Chuna Mai Svig 
adopted the view of the Calcutta High Court Lallamal Sungkamlal y u , 
nitssioner of Income tax, Punjab, 1936 IT R 250 See \ 

Kanhaiyalal V Commissioner of Income lax, U F.ilOdS I T R 210 (A / 
The term 'annual value’, it should be noted, does not necessarily m 
the annual money benefit derivable from the property b> the landlor 
The present executive instructions in the Income-tax Manual relerreo 
to later follow the above decisions and explain how owner's and occupiers 
taxes should be dealt with The form of the Return of income (Rule 19' 
makes the position dear 

Under the English Acts, there arc elaborate rules regarding the 
taiiiment of annual value’, but these are of no assistance in mterpreUng * 
Indian law Reference however may be made to cases of rating, the 
principles of which (m so far as they are not m conflict with 
Income tax laws) can be applied to valuations for income tax purposes a 
That IS the Income tax Officer sliould value the property with due nj 
the environment, the nature of the building, its amenities both intemai 
external, and so forth, and not merely with reference to its bare 
its four walls and the roof, sec L C C y Enth Churcha.ardens, t*y v 
AC 562, Mersey Docks and Harbour Board v Birkenhead 
Committee, C1901) AC 175, Kirby v Hwislet Umot Assessmen'' 
niUtee, (1906) AC 43, nil, rating cises 

‘ Whatever is fixed to the realty so as to pass landlord's fixtures in a 
demise of the premises must be taken to be part of the . 

purpose of ascertaining its rateable value," per Blackburn, J, in Chtlcu } 

V IVest House, (1874) 32 L.T 486 
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Things which are on the premises to be rated, and which are there 
for the purpose of making, and which make the premises fit as premises 
for the particular purpose for which they arc used, are to be taken into 
account m ascertaining the lateaUe value of smi premises It 

seems to me that when things are brought into that category they would 
pass by a demise or premises as such between landlord and tenant ’— 
Per Lord Esher, MR, in Tyne Boder Works v Tynemouth fI8S61 
18 QBD 81 ' 

See dso the following cases — Stocks v Sulley, 4 Tax Cases 89 i.i/ra 
and Gtmdry v Dtinham, 7 Tax Cases 12, referred to under section 2o 

Annual salue is but an hypothetical sum arrived at in i certain 
manner ’—Per Buckley, LJ 

It IS ‘not an actual but an hypothetical sum’ —Per Kennedy LJ,\n 
R V Spccwl Commissioners Ex parte Essex Hall, 5 Tnx Ca e 636 
<1911) 2KB 434 

In the words of the Enghsh Poor Law statutes, it is the rent at which 
hereditament might reasonably be expected to be let from year to year free 
of all usual tenant’s rates and taxes and to the commutations tenth charge 
if any ” 

Under the Lmted Kmgdom law, insurance premia paid on property 
cannot be deducted m full in all casc», and an attempt was made in Turner 
V Carlton, 5 Tax Cases 395, (1909) 1 K.B 932, m winch the lessor agreed 
to pay the insurance premium, to deduct tins premium from the rent before 
ascertammg the annual value. The case was thrown out on other ground*, 
but Channell, J, iDcidcntally expressed the opinicti that the JuIucHon was 
not admissible It wns held in a later case House and Property Investinent 
Co V Kttecii, 17 A.T C 113 (K B ), that in such circumstances the gross 
rent, s.e, including the insurance premium and not the net rent is the annual 
value In India, under section 9 (1) (i«), the innual premium paid foi* 
insurance against damage or destruction can be deducted 

Under the United Kingdom law (section 138 of the 1918 Act), if a 
dispute arises as to 'annual value' under Schedule A or B, the Gtneril Com¬ 
missioners may if they consider necessary, and shall, if required by the 
appellant, direct him to cause a valuation to be made by a person of skill 
named by them, and may require the same to be verified on the oath of such 
person The annual value shall thereupon be dtlenmncd in accordance w itli 
such valuation, and with reference to this provi»jon, it has been held that 
the function of the Commissioners j> finally and formally to adopt the 
valuation of the person appointed, except in cases of dishonesty, fraud or 
other apparent invalidity, Lyons v Collins, 'IS ATC 510 (CA ) 

Evidence o£ municipal valuations—^TJiough tin. annual value is a 
quc'iion of fact, the value adopted by local bodies for rating purpO'.c^ would 
have a high evidentiaJ value Svc Guttdry v DuvJuxtn, 7 Tax Case* 12, 
referred to under section 23, but the muniapal valuation would not bind the 
Income tax Officer 

Reasonably—It would be uurcasoiuUe to expect an exact definition 
of the word KenaOn vanvs ui Us conclusions accortling to the i(ho<yncrac> 
of the individaa! and times and orcum^taiKcs ui which he think* Tie 
reasoning which built up the old scholastic k)gic, sounds now hkc die jiughug 
of a iffiild’s toy Rut ni-uikind mu t be sUi«fied witJi the reasonabtenc'J 
within Tcadv, and in ca«e» not coverol by authonly, the verdict of a lury 

1-71 
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(or the deusion of Judge sitUug as a jury) usually determme^ wbat is 
reasonable ui each particular case, but frequently reasonableness ‘bclongetb 
to the knowledge of the law*, and therefore to be decided by tlie justice. 

” (Co Letc 56 D)— 

Cost of building —It would bt open to tlie Income tax Ofiicer lu ar¬ 
ming at the annual value to take mto account the cost of erection of the 
building though, ordinarily it Would only be a remote consideration, Dt- 
-iSMnehand v CoiiinnrnoMcr of Income tax, Punjab, 1933 IT R- 218, 7 ITC 
358. 

Annual value—Evidence—Lease—Not conclusive —A luothtf 
granted to her son a lease of a public house at a rent of £1910 j, 
lease, dated 2nd May, 1898, being in continuation of one dated Julj, 1»9 
The Commissioners considered that thej were not bound to accept eithtf 
lease m the circumstances as conclusive evidence of the annual value of tw 
premises, and fixed such value at £-Vi The Court affirmed the detenmM 
tion of the Commissioners, Stock v SttUey, 4 Tax Ca«es 98, In re Babwoi 
Raj Garhuj 1936 ITR. 148 ((^1) 

Of which he is the owner—Should evidently be constituted as 'of 
which he was the owner Junng the />rewous year, the previous jear biJO? 
understood of course with reference to section 2 (11) The present tcn>6 
m ‘is has no specific reference to the point of time at wbidi the tas i* 
assessed. Section 9 is primarily a section of computation, the liability to ^ 
being determined by sections 3 and 4 The liability to tax will therefore 
not cease merely because since the clo«e of the previous year’ 
sessee has ceased to o\mi tlie property. In re Behanlal Mulltek, 2 IT C 
(Cal), 54 Cal 630 AIR 1927 Cal 553 

According to one view, since abandoned of whicJi’ means ‘of 
annual value' if the section is to be in conformity woth the general sm^ 
of the Act, Cowmitjjwjicr of Income tax, Bombay v Abubaker AO 
Rehvujit, 1939 ITR 139. consequently where bencficianes ^nes 

come the trustees having no discretion as to its disposal, the 
are the owners Coinmujioncrv Income tax, Bombay \ Ibrahwtji noktefP’- 
1940 ITR. SOI 


‘ It must be presumed that the Legislature was aware tliat the ex 
pressions owner', 'ownership' and the vxrb 'to own’ in its » 
tenses have been frequently used in Acts of a similar nature 
further that they can be and are used in vanous meanings ui dinf*”^ 
Acts in some of wlucli they have been specially defined for the 
poses of particular sections Nevertheless, the expression ha« not tie^ 
defined for the purposes of this Act It may have the narrow and tew 
meal meaning of tlie full ultimate and legal owner but if this w®*' 
tended it could easily have been expressed and the failure to ^ 
points to it not having been so intended " The Burma Railways ^ 
party v The Secretary of State for India, 1 ITC 140 AIK 
L.B 9, 64 IC 801—m whidi it was accordingly deaded to ta* 
Railwav company managing a State owned Railway 


T -r i lax. Punjab v Dttuan Kisan Ktsore, 

LT K 427, toe Lahore. High Court dissented from the aboi e rulings of o 
Bombay and Ran^n &urts. and the Pnvy Council also m the sfT’ 
case on appeal IWl ITR 695, agreed with the Lahore High Cbutt T 
whatever the difficulty m applymg^ to particular cases the simple and 0 ™* 
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naiy phrase ‘o£ \\tuch he, is the owoer, it is not peitni sible to substitute a 
phrase of dubious and noticeabI> different meaning In that case it was 
held that the owner of buildings of an impartible Hmdu family is the 
family even though the holder thereof may Iw the owner of the income 
The Pnvy Counal felt that the question of ownership is of some 
difficulty when it has to be settled whetlier a trustee or a beneficiary should 
be tax^, Trustees of Sir Cummbhoy Ibrahim Baronetcy Trust v Coiti~ 
missioner of Income fas, 19J4 IT R- 148, 61 I209 

See alsoI> M Vakil v Commtsstofier of Ittcome tax, Bombay 1946 IT 
R. 208 already referred to under “Annual value" 

See also notes under sections 40 and 42 as to the taxation of trustees 
and agents 

The word ‘owner" may even include a person with a nght of occupancy 
only and without full nght of property, cf Lady Miller v Commissiontr;^ 
of Inland Retenue, 15 Tax Cases 25, (1930) A.C ??? 

'There may be cases, as, for instance, the case of a person who re¬ 
ceives an allowance from his father, where the sum js certainly not 
assessable under any clause of the Income tax Act and yet it represents 
income which the man is free to expend as he pleases And, con¬ 
versely, there are sucli cases as that of a person who has a hfe rent 
of a house under a trust or settlement, which be is by the terms of the 
deed, precluded from letting There again bis ngbt is not value in 
money, because he canno) let it, and yet he coifid undoubte^y be sub¬ 
ject to assessment under Schedule A and without relief from any 
other party,” pec Lord McLaren m Corke v Fry. 3 Tax Cases 335,32 
SC.L.R 341 

'Owoer* evidently' means beoefiaal owner, cf Joly v Pinhoe Nurseries, 
Ltd, 20 Tax Cases 271 (K.BD), 0936) 1 All ER 841, m which 
under Schedule B of the United Kingdom Act (occupier’s tax) it vras un¬ 
successfully contended that the trustee tn bankruptcy was retrospectively 
occupier from the tune of the act of bankruptcy Lawrence, 1, held that 
'occupation' meant benefiaal occupation The radical nght of a bankrupt 
however, in his sequestrated estate is nothing but a nght of reversion to ffie 
balance remaining after the creditor^ are sansfied, for which balance he is 
entitled to call the trustee to account It is not a specific right to parti¬ 
cular assets or a nght which applies speafically to that part of the rever 
Sion which onginated from revenue on the one hand and that part which 
onginated from capital on the other Therefore, the income of the estate 
IS the mcome of the trustee who alone has the nght to put it into his 
pod.et as mcxinvc, and cannot become the income of the banl^pt on his re- 
mvestiture, Commissioners of Inland Revenue v Fleming, 14 Tax Cases 78 
(CJv ) ToWownig rolmg, the. Calcutta High Court have held. In re 
Official Assignee {Estate of Jnanendranath Promanxk) 1937 IT R, 233, that 
the Official Assignee is the owner of property under his admmistration for 


the purpose of this -eclion 

In Eglington v Norman, 46 L.JQB 559 the expression was defined 


“The person m whom (with his or her a<isent> it (the property) is 
for the time being beneficially vested and who has the occupation or con¬ 
trol or usufruct of it, c fir, a lessee is during the term the owner of the 

lu section 9 a distinction is implied between an ‘own^ 
and a 'tenant’, and it would appear from the general structure of the 
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section—which merely contemplates the taxation of the annual value ('ub* 
ject to certain deductions)—that it is intended to tax only one person, that 
IS, the ultimate owner The mtcrmediitc tenants if any, arc chargeable 
on their income as income from ‘other sources’ under section 12—if the 
circumstances are such that the intermediate persons cannot be taxed under 
section 10 (Business) See dicta in In re Goobtu Estates, Ltd (Calcutta), 
57 C 910 

The Allalnbad High Court look tlic viev^, In re Basanttrai Takluit 
Singh, 4 I T C 324 and 5 I f C 442 that if n house is built on leaded land 
and would eventually revert to the lessor, the lessee should be taxed m 
respect of rents received from the houses and shops and from squatters to 
whom portions of leased land hid been let out, under suction 12 income 
other sources’ ind not under section 9 This view however was ma 
dentally questioned by tlie Privy Cbunal m Commisstoiur of Incom iax 
UP V Basantrai Takhat Stugh, 1933 ITR 197, 60 TA 307, 6 ITC 
459 before whom this particular point wis not takai on appeal If djj 
house will not revert to the lessor (eg. perpetual lease) the lessee sbouW 
be taxed under section 9, Rochtram Khattar v Commissioner of Income- 
tor, Pimjoi, 6 ITC 127 A person constructing a building on leased 
iMd is liable to be taxed as owner in so far as he has the right to reino'* 
tte superstructure Madras Crteket Club v Commissioner cf Incont ios 
1934 ITR 209 If the superstructure cannot be removed and if ^ 
house wU revert to the lessor, it has still to be definitely deeded whether 
or not tlie case falls under section 9 and if so who is the owner 

Before an asscssec can be taxed as ‘owner’, it must be decided that he 
IS m fact the owner of the property m question, and this dtasion rests w 
tte Income tax OflScer subject to the usiul rights of appeal and referee®- 
The mere existence of a dispute as to title, even when a suit has been nt^ 
cannot, of itself, hold up an assessment, otherwise, it would be open 
an asscssee to delay in assessment indefinitely by arranging for the 
proceedings, In re Keshardco Chamrta, 1937 It 
246 (Cal) In this case m a suit for partition m a Jlitakshaia 
family, a consent decree was passed declaring two persons (of whom t 
assesses was one) to be equally entitled to the residue of an estate ana a 
Commissioner was appointed to partition the estate Meanwhile the 
persons were allowed to collect the income of the estate and incur w 
necessary expenditure The Income tax Officer assessed each of the iw 
on one half of the annua] value of the property as owners thereof, . 
it was held that the assessments were m order, and that the assessee (a 
the other person) were not managers on behalf of anotlier under section 

Repairs 9 ( 1 ) (,)j _The alb,ranee lo be made on aOT»»‘ 

or repau-s, has nothing to do with the penod for which the hou«e has b^ 
occupied. The allowance is also a fixed sum, namely, one-sixth of th 
ann^I value and it can neither be reduced nor increased by the 1”®°'” . 
^ Officer Similarly, under clause (n) of section 9(1) where the tenan 
has unde^en to bear the cost of repairs, the allowance is also a 
amount, being the difference between the annual value of the house 3 
the rent paid by the tenant, subject to a maximum of one sixth of tn 
annual value. 

The allowance will be given m full even when an allow ance is g"'*" 
for vacancies under clause (v») 

In the United Kingdom, only the actual cost of the repairs is ahaw 
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Proof of expenditure—The ^towance tor repairs being a &xed 
figure can be claimed without an) proof, on the other hand, the allowances 
under clauses (i») to (ta) are related to actual expenditure and the 
Income-tax Oificer is entitled to demand proof of such expenditure 

Property—Insurance deductions [Scefton 9 (1) (iii)]—^The only 
insurance deduction penoissible is the amount of the annual premium paid 
to insure the property against nsk of damage or destruction According to 
the old departmental instructions, wlucb do not, however, find a place in 
the latest edition of the Income tax Afanual, where an owner insures 
against loss of rent and asks for an allowance on account of the annual 
premium for uch insurance it should be allowed if such owner agrees to 
pay tax on any amount recovered from the insurance companj Where no 
such allowance is claimed or allowed, tax is not to be charged on the amount 
recovered from the insurance company 

Annual premium.— It is not usual to enter into contracts for fire etc 
msurance for long periods, but it a person entered into such a contract and 
paid a lump sum premium for a longer period than one year only the pre¬ 
mium for one year could be deduct^ from the income St<r howeicr the 
meaning of the word ‘annual’m annual profits discussed by Ro Jali, J, 
in RyaU v Hoare, S Ta< Cases S21, also see section 10 (2) («*') and IS 
m which the word annual' docs not appear The omission of word 
"annual” in section 10 (2) (tv) is pro^bly accidental 

Damage or destruction—Troai an> cause whateier, eg fire, earth¬ 
quake, lightning or civil commotion 'Damage’ means a partial in/ury to 
the proper^ whereas ‘destruction’ is complete damage 


Mortgage, ground rent, etc.—(Jrc/wn 9 (1) (tv)!—The question 
anses, under tins clause of the sub-section, whether, when thu property is 
subject to a mortgage or charge, the amount of interest ti> be allowed as a 
deduction should be the interest that has accrued or the interest that ^s 
been actually paid donng the year In respect of premiums paid for insu 
ranee or on account of land revenue, the word 'paid has been used in 
clauses (h) and (v). and it would seem from the absence of the word 
'paid' in clause (tv), that a charge or interest on mortgage may be deducted 
when it has accrued —even if it has not been paid. Behanfal Mulltek v. 
Comiiitssioner of Income tax, 54 Cal 636. 2 I TC 328 

Outside the Presidency towns, a mere deposit of title deeds will not 
result in a charge. In re Basantrai Tak/at Siuglt, 4 ITC 324, sec also 
section 59 of the Transfer of Property Act 


So long as there !« a mortgage or charge, the purpose for which the 
mortgage or charge was created is irrelevant and interest can be deducted 
from the annual value On the oilier hand where income from land is 
assessed under section 12, no such deduction can be made untc'-s the mort- 
oa-re IS for the purpose of earning the income under assessment. In re 
‘kmulyadhan Iddj others, 1936 ITR. 164 (Cal) 

Where the properly belongs to a Hindu undivided family and what i> 
mortEaaed is only the share of an individual roemlicf the interest on the 
mort^tre cannot be deducted cither from the income of the family or «rcm 
that of the individual member Both the property and the mortgage 
relate to Uic same a-scsseeif die interest is to be deducted hi .hnuliodhaa 
.tdh a»J others, supra. 
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Before 1933, no allowance \vns given for interest iinlC'S there was a 
mortgage or charge From that year allowance is given for interest on 
capital borrowed for acquiring the property, even i£ there is no raortgaw 
or diarge, and since 1939, tlie concession is extended to money borrowed 
for constructing, reconstructing, repainng or renewing the propert) 

The word ‘annual in ‘annual chin^c' simply iiis.aiis ‘recurring’ and docS 
not exclude interest or charge for shorter periods See Ryall v Hoare, 
referred to under section 4 (3) (Mt) All the items referred to m this 
clause can be claimed on an ‘accrued' basis, and there is nothing requiring 
that tliey should have been actually paid in tlie accoimting year concerned 
In respect of the concluding item a^ already pointed out no charge is 
necessary on the property 

It -was claimed m Commissioner of Income-tax, Bombay v 
Mahomedbhoy Rowji, 19-13 IT R. 320 that the Bombay City Municipal tax 
was an 'annual charge’ because, if the tax fell into arrear, it became a 
chaise on tlie property The claim was disallowed Per Beaumont C J 
'I do not find it very easy to say ivhat is the meaning of an 'annual charge 
The words would mean a charge ansing annually But charges, as a ruie 
do not arise annually The words, I think, would cover a charge to stcur 
an annual liability I find it impossible to suppose that the Legis 

lature {having regard to the scheme of the Act, which allows only 
to preserve the property or earn income), whatever they may have 
tlie words to cover, can have intended to include Municipal tJ^^es m su 
an expression as an annual chai^, not being a capital charge ' A sirwi 
view was taken by the Madras High Court in Muhamnud Key*, v 
mussoner of Income tax, 1943 IT R, 484 m respect of the urban tax ^ 
immovable property m Bombay City That tax is nather 
charge nor land revenue The relevant Act clearly 
the tax and land revalue On the other hand it was held m GW”.,-, 
iCanhaiyalal v Commissioner of Incomc-'ox, UP, 1945 ITR ^ 
that house tax and water tax were deductible under section 9(1) j 
the ground that under the relevant Municipal Act the«e taxes were 
charges on the buildings or lands //- i v a 

In m re Chowringhce Properties, Ltd, 1944 ITR- 
company purchased its debentures with an overdraft from a b^ 
whom the debentures were pledged as security Interest was pa'd 
overdraft but no interest was paid on the debentures It was YrUtch) 
interest on debentures was alloivablc (following In re Behanlal 
even though it was not paid, because the debentures had not been 
and were alive and the Bank could have proceeded against draft 

interest on the debentures if there had been a default in the ov 
account The result however, is at variance with the general for 

the Act which allows only for actual or accrued expenditure be 

remotely contingent and possible expenditure, and even then it sho _ 
noted that in this particular case the Bank could not have ^,nst 

than the interest on the overdraft, though it could have proceeaea •‘S 
the interest on the debentures not 

A house inherited or recaved as a gift with an attached or 

receive exemption in respect of interest unless there is a mortgaS 
charge, fo'r it is not 'acquired' with borrowed capital . . j 

The proviso prohibits the allowance of interest or charge g, 

non resident except under ccrtaio omdittons, c f first proviso to secti 
proviso to section 10 (2) (m) and «iection 12 (2) (b) 
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As to what IS chargeable under the Act, see section* 4 and 42 
Property—Collection charges—9 (1) (ii)] 

As regartl* collection charges. Rule 7 fixes 6 per cent of the annual 
value as the maxuuum amount petnussible. TTie burden lies on the 
assessee to prove that he has mcurred the expenditure claimed bv 
him as allowance. Legal e^iense* incurred in recovenng ruits from 
tenants are allowed subject to the foUomng conditions ~{a) Only 
net expenses that is, expenses deducting any costs recovered from the 
opposite party are allowed (h) The total allowance for collection 
charges including legal erqienses allowred does not exceed the tatu ory 
6 per cent 

No collection charges can anse m respect of property occupied by 
the owner Under this clause notional expenditure cannot be claimcA 
Maliarajadliira) of Darbhanga v Cowmttnonfr £>/ Income ta.r, BiJtar and 
Onssa 10 Pat 261 This allowance is m the discretion of the Income tax 
Officer le, with reiereiice to the evidence before him subject to the 
maximum prescribed b> the rules In re BascuUrai Takhat Stnah 5 
ITC441 

Legal expenses in collecting interest on arrears of rent as distinguished 
from the rent itself wil not be dedciclibte cf RamaTam'iia\o Prasad v 
Btkar, 1912 ITR 446 

The amendment to clause (tu) in 1939 has removed most ot the dis 
crction which the Income-tax Officer had before and mahe-. the allowance 
more or less automatic m respect of the length of time. Bui u still leases 
two problems uncertain vis. (a) what is meant by 'wholly unoccupied'? 
Would the occupation by ^ watchman or by a few servants be covered b> 
these words^ If not if the question is to be one of degree it is obvious 
tlut the Income-tax Officer must excrase some discretion (&) What is 
'appropnate' to the vacant part* This can only mean whal m the judgment 
of the Income-tax Officer can be attributed to the vacant part in relation 
to the occupied part-* having regard to all (he relevant circumstances 

While the Income tax Officer would 'cem to have discretion aboil* 
these two points he has none m regard to the period foe which the allowance 
IS to be given 

The word net betore atinual value’ and the words alter deducting 
the foregoing allowances’ after 'annual value' were omitted in 1940, in 
order to remove a legitimate grievance of property owners’ (to quote tlic 
Slaicment of Objects and Keasonsy 

Under Rule 4, No VII Schedule A of the LngLsh Act a vacant 
house is automaticily exempt for the penod of vacancy 

The expres ion used in the English Art u 'unoccupied and not vacant’ 
and its variants. In Queen v 77ie Assessment Committee of St Pancras, 
(1877) 2 Q B D 581, which was a ratuig case, it was held that the test of 
occupancy wa* not actual faabitaUon of residence but the state of the bouse 
whidi pennits of its being inhabited or resided m at any titre. 

Per Lush.J —If, however, he (the owner) furnishes it (the house) 
and keeps it ready tor habitation whenever he pleases to go out, be is 
an occupier though he may not reside m it one day m a year" 

In SnuSi V Daune^. 5 Tax Cases 25, a case undvr tlie Inhabited House 
Duty Act, the asse'<ce paid Incomo-tax on property under Schedule A but 
disputed the liability to Inhabitctl House Duly It was held that the words 
Tuibited* and ‘occupie»r meant the same thing, and that the house lo 
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question whith ^v•as furaiMicd ready for use, was assessable to the Inhabited 
House Duty, even thohgh it wi« not dwelt m or slept m b) aii} person 
during the jtar m question 

In Cotnnussxoner of It,cotiu tax, ifadras v Sn Krishna Chandra 
Gajafali Narayatta Deo 2 IT C l(M, 49 Mad 22, AI li. 1925 Mad 
the Madras High Court held, followingv St Pancras CmmitUe, (IS77) 

2QBD 581 

Tf i man owns a house read) for hts own occupation, ready for hua 
to ii\e in when he chooses to do ‘■o , he is asses'-able.” 

A house occupied bj the owiiei, tc, kept in such a manner that he can 
enter into re-idencc at any time, and not let is not vacant unless dismantled 
and shut up The contrasting terms arc more appropriately ‘user’ and non- 
user’, rather tlian ‘occupation’ and vacancy’ Tlic provision in section 9 
(1) (t/i) IS meant for let houses It was held therefore in Maharajadhrp 
of DarbhoJiga v Commissioner of IncomC'lax, litliar aiui Onssa, 5 ITU 
35, 10 Pat 261, AIR 1931 Pat 223. tliat the owner of a house who 
occupies it himself and kecpH it as a guest-house cannot claim an allowance 
for vacanaes on tlie ground that no one resided ni Uie house, see however 
2 ITC 104 {Sri Knshtia Chauelra Goiapalt AToroyoMO Deo's Case ) 
Unrealised rent—A Notification under section 60 exempts ^ 
and also excludes from total income “such pan of income imdcr the head 
‘property’ as i« equal to the amount of rent payable for n year but not paid 
by the tenant and proved to be lost and unrealisablc, if (a) tlie tenancy >» 
bona fide, (b) the defaulting tenant has vacated, or steps have beui 
to compel him to vacate the property, (c) the defaulting tenant ” 
occupation of other property of the assessee, (d) the assessee has taken 
reasonable steps to institute legal proceedings for the recovery of the unp^ 
rent, or satisfied the Income-tax Officer that legal proceedings vnll I*®,J 
and (e) the assessee has fOr the year m which the unpaid rent Was 
income-tax in respect of tlie annual vaJue of the property to which the r 
relate*" 

The ruling m Muhammad Naqm v Commissioner of Income taf 
Punjab, 132 I C 1, AI R. 1931 Lali 656 which permitted the deduction 
unrealised rent on the strength of Cowiwiwnoncr of Income tax, Madra 
Arunachallam Chettiar, 47 Mad 660, may now bo taken as obsolete 
Deductions allowed in respect of property—It is to be 
noted that no deductions are permissible on account of any municipal ^ 
rates or taxes in respect of property AVhere however, under the 
agreement the owner pay s the occupier’s share of municipal tax, then 
amount included in the rent on account of such tax is deductible fr^ 
gross rent for the purpose bf amsmg at the bona fide annual value tj 
other hand if there is a stipulabon that the tenant will m addition 
regular rent payable to the owner, pay to the municipality the owner s 
of tax, such tax must be deemed to be a part of the rental value anU 
be added to the rent to arrive at the bona fide annual value (Inco 
Manual) 

No allowance can be claimed beyond what is provided for m tlie 
Brokerage or I egal Chaigcs In taisuig a,loan would not be admissible 
of tlio nature of capital expenditure and not provided for , 

Similarly exiiuidilurC on structural alterations, depreciation 
on the building or on its fucniUire or fittings cannot be allowed 
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as a dwelling-house, a proporUonal part only of such' amount 
shall be allowed; 

(jiV) in respect of capital borrowed for the purposes of the 
business, profession or vocation, the amount of the interest paidJ 

Provided that no allowance shall be made under this clause 
in any case for any interest diargeable under this Act whid^ 
is payable without British India, not being interest on a loan 
issued for public subscription before the 1st day of April, 1938, 
except interest on which tax has been paid or from which tax 
has been deducted under section 18 or in respect of which there 
is an agent in British India who may be assessed under section 43 
or, in the case of a firm, for any interest paid to a partner of the 
firm; 

Ejyphfiaiim '.—^Recurring subscriptions paid periodically 
by shareholders or subscribers in such Mutual Benefit Sodetiw as 
may be prescribed, shall be deemed to be c.npital borrowed within 
the meaning of this clause; 

(w) in respect of insurance against risk of damage or 
destruction of buildings, madiinery, plant, furniture, stocks or 
stores, used for the purposes of the business, profession or vocs' 
tion, the amount of any premium paid; 

(v) in respect of current repairs to such buildings, 
machinery, plant, or furniture, the amount paid on accoun 
thereof', 

(*ni) in respect of depreciation of such buildings* 
machinery, plant, or furniture being the property of the assess®* 
a sum equivalent where the assets are ships other than ship 
ordinarily plying in inland waters to such percentage on ^ 
original cost thereof to the assessee as may in any case or class o 
cases he prescribed and in any other case to such percentage 
the written down value thereof as may in any case or class o 
cases be prescribed; ' 

and where the buildings have been newly erected, or 
machinery or plant being new has been installed after the 3 s 
day of March. 1945, a further sum (which shall however not ^ 
deductible in determining the written down value for the 
of this clause) in respect of the year of erection or installa i 
equivalent— 

(o) in the case of buil^n^ the erection of which is 
and completed between the 1st day of April, 1946 and the • ^ 
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day of March 1948 (both dates indusive, to fifteen per cent, 
of the cost thereof to the assessee; 

(f>) in the case of other buildings to ten per cent, of the 
cost thereof to the assessee; 

(c) in the case of machinery or plant, to twenty per cent, 
of the cost thereof to the assessee; 

Provided that— 

(o) the prescribed particulars have been duly furnished; 

(h) where full effect cannot be g^ven to any such allow¬ 
ance in any j-ear not being a year which ended prior to the Jst 
day of April, 1939, owing to there being no profits or gains 
chargeable for that year, or owing to the profits or gains charge¬ 
able being Jess than the allowance, then subject to the provisions 
of clause (a) of the proviso to sub-section (2) of section 24, the 
allowance or part of the allowance to which effect has not been 
given, as the case may be, shall be added to the amount of the 
allowance for depreciation for the following year and deemed 
to be part of that allowance, or if there is no such allowance for 
that year, be deemed to be the allowance for that year, and so on 
for succeeding years; and 

(tf) the aggregate of all such allowances made under this 
Act or any Act repealed hereby, or under the Indian Income-tax 
Act, 1886, shall, in no case, exceed the original cost to the asses¬ 
see of the buildings, machiner>% plant, or furniture as the case 
may be; 

(vii) in respect of any such building, machinery or plant 
which has been sold or discarded or demolished or destroyed, the 
amount by which the written down value thereof exceeds the 
amount for which the building, machinery or plant, as the case 
may be, is actually sold or its scrap value: 

Provided that such amount is actually written off in the 
booVs oi the assessee: 

Provided further that where the amount for which any 
such building, machinery' or plant is sold exceeds the written down 
value, so much of the excess as docs not exceed the difference 
between the original cost and the written down value shall be 
deemed to be profits of the prewous year in which the sale took 
place; 

Provided further that where any insurance, salvage or 
compensation moneys are received in respect of any such build¬ 
ing, machinery or plant which has been discarded or demolished or 
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destroyed, and the amount of such moneys does not exceed the 
written dorvn value, the amount allowable under tins class 
shall be the amount, if any. by which the difference between the 
written down value and the scrap value exceeds the amount ot 


such moneys: 

Provided further that where any insurance, salvage or 
compensation moneys are received in respect of any such bui 
madiinery or plant as aforesaid, and the amount of such nio } 
exceeds the difference between the written down 
the scrap value, no amount shall be allowable under this c a 
and so much of the excess as does not exceed the difler^ce 
ween the original cost and the written down value less the , 
value shall be deemed to be profits of the previous year m w i 
such moneys were received: 

Provided further that for the purposes of 
the original cost of a building the written down value of w 
is determined in accordance with the first proviso to sub-sw 
(5) shall be deemed to be the written down value so deter 
as at the date of its being brought into use for the purpos 
the business, profession or vocation 

(vtti) in respect of animals which have ^ tjian 

purposes of the business, profession or vocation otherwi . 
as stock in trade and have died or become permanen y 
for such purposes, the difference between the original cos 
asscssee of the animals and the amount, if any, rea ise 
pect of the carcasses or animals; 

(fr) any sums paid on account of land-revenue, loca 
or municipal taxes in respect of sucli part of the 
used for the purpo'^es of the business, profession or v 

(.r) any sum paid to an emplo>ee as bonus l,c( 3 i 

for ser\aces rendered, where such sum would no ‘ 3 *^ 

payable to him as profits or dividend if it had not lee 
bonus or commission: . - jg 

Provided that the amount of the bonus or conunis 


of a reasonable amount with reference to— 
(u) the pay of the cmplo>cc and the 


condition'^ 


scrrice: 

(ft) the profits of the business, profession or 
the >ear in question: and 


N-ocation 


fo< 
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(c) the general practice m similar businesses, professions 
or vocations, 

(xi) when the assessee’s accounts m respect of any part of 
his business profession or vocation are not kept on the cash 
basis such sum, in respect of bad and doubtful debts, due to the 
assessee in respect of that part of his business, profession or 
vocation, and in the case of an assessee carrying on a banking 
or money lending business, such sum in respect of loans made in 
the ordinary course of such business as the Income tax Officer 
may estimate to be irrecoverable but not exceeding the amount 
actually written off as irrecoverable in the books of the assessee 

Provided that if the amount ultimately recovered on any 
such debt or loan is greater than the difference between the whole 
debt or loan and the amount so allowed the excess shall be 
deemed to be a profit of the year in which it is recovered and 
af less, the defiaency shall be deemed to be a business expense 
of that year, 

(jrti) any expenditure (not being in the nature of capital 
expenditure) laid out or expended on scientific research related 
to the business, 

(;n») any sum paid to a scientific research association 
having as its object': the undertaking of scientific research 
related to the class of business carried on and anv sum piid to n 
umversity college or other institution to be used for such 
<:cientific research 

Provided that such •’S'ocntion university, college or in 
stitution IS for the time being appro\<xl for the purposes of this 
clause by the prescribed authonly, 

(jrtv) m respect of any expenditure of a capital mturc 
on scientific research related to the business, an allowance for 
each of the five consecutive previous >cars beginning with the 
jear in which the expenditure was incurretl or where the ex 
penditure was incurred prior to the commencement of the busi 
ness, for each of the five conscculue previous jTars lieginiung 
avitli the year in which the busine«s was commenced one fifth of 
sucli expenditure 

Provadcfl that no allowance shall I>e made for any cxjien 
diture incurred more than three >car«? Iicfore the commence 
ment of the business 
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Provided further that— ' ' 

(o) where an asset representing scientific research ex¬ 
penditure of a capital nature ceases to be used for scientific 
research related to such business— 

(*) no allowance shall be made in respect of any previous 
year after the previous year in which the cessation takes place; 
and 

(ti) if the a^regate of the amounts allowed under this 
clause added to the value of the asset immediately before the 
cessation is less than the said cxpcnliture, there shall also he 
allowed in respect of the previous year in which the cessation 
takes place an additional deduction equal to the difference; 

(b) where such asset is sold without having been used 
for other purposes, the sale proceeds shall be taken to be tbc 
value of the asset immediately before the cessation, and if 
additional allowance or a greater additional allowance would 
have been made in respect of the previous year in which tn 
cessation occurred on the basis of that value, an amount equa 
to the additional allowance which would have been made or a 
the case may be, to the difference between the additional 

ance which ^\•ould have been made and the additional 
which was made for that year shall be made in respect of 
previous year in which the sale occurs- 

(c) where the proceeds of the sale phis the total 

of allowances made under this clause exceed the amount o 
expenditure, the excess or the amount of the allowances so m 
whichever is the less, shall be treated as a receipt of the busm 
accruing at the time of the sale; 

(d) where a deduction is allowed for any previous 
under this clause in respect of expenditure represented 
or partly by any asset, no deduction shall be allowed under 
(vi) or clause (vii) for the same previous year in respect of 
asset; 

(c) where an asset is used in the business after it ceases 
to be used for scientific research related to the business, 
claim for an allowance under clause (vi) or clause (vii) is ma ^ 
in respect of that asset, the actual cost to the assessee of the asse 
shall be treated as reduced by the amount of any deducts 
allowed under this clause; 
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(/) clause (6) of the proviso to clause (vi) shall apply 
in relation to deductions allowable uhd6r this clause as it applies 
in relation to deductions allowable in respect of depreciation; 

{g) if any question arises under clause (xii), clause (xiii) 
or this clause, as to whether, and if so to what extent, any activity 
constitutes or constituted, or any asset is or \sas being used for, 
scientific researcli, the Central Board of Revenue shall refer the 
question to the prescribed authority, whose decision shall be final; 

Explatujtion —In clause (xti), clause (xni) and this 
clause,— 

(i) ‘Sdentific research’ means any activities in the fields 
of natural or applied science for the extension of knowledge; 

(li) references to expenditure incurred on scientific 
research do not include any expenditure incurred in the acquisition 
of rights in, or arising out of scientific research but, save as afore¬ 
said, include all expenditure incurred for the prosecution of or 
the provision of facilities for the prosecution of scientific research; 

(i/i) references to scientific research related to a business 
or class of business include— 

(fl) any scientific research whidt may lead to or facilitate 
an extension of that business, or as the case may be, all businesses 
of tliat class; 

ib) any scientific research of a medical nature which 
has a special relation to the welfare of workers employed in 
that business, or as the case may be, businesses of that class; 

(.ru) any expenditure (not being in the nature of capital 
expenditure or personal expenses of the assessee) laid out or 
expended wholly and exclusively' for the purpose of such business, 
profession or vocation. 

(3) 'Where any building, iiiadilnerj', plant or furniture 
vn tesptcl t>i ■nVoriy arry sHOTtavic*. fe dwt vw/itT cl'a’iK. 
clause (t')s clause (x’l) or clause (vii) of sub-section (2) is nOf 
yvholly used for the purposes of the business, profession or 
vocation, the allowance shall be restricted to the fair proportional 
.paft, of the amount, which yvotild be allowable if such building, 
machinery, plant or fvwniture was wholly so used. 

(4) Nothing in dause (tr) or dause {tni) {xv?) of sub¬ 
section (iy shall be deemed to authorise the allowance of any 
sum: paid on account of any cess, rate or fax leried on the profits 
or gains’ of any business, profession or Vocation or assessed at 
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a proportion of or otherwise on the basis of any such profits 
or gains; and nothing in clause {xii) (xv?) of sub-section (2) 
shall be deemed to authorise— 

(a) any allowance in respect of a payment which is 
chargeable under the head ‘Salaries' if it is payable without 
British India and tax has not been paid thereon nor deducted 
therefrom under section 18; or 

(h) any allowance in respect of any payment by way of 
interest, salary, commission or remuneration made by a firm to 
any partner of the firm; or 

(c) any allowance in respect of a payment to a provident 
or other fun<restablished for the benefit of employees unless the 
employer has made effective arrangements to secure that tax 
shall be deducted at source from any pa 5 Tnents made from th^ 
fund which are taxable under the head ‘Salaries'. 


(5) In sub-section (2), ‘paid' means actually paid or in¬ 
curred according to the method of accounting upon the basis 
which the profits or gains are computed under this scctJOOj 
‘plant' includes vehicles, books, scientific apparatus and sur^w 
equipment purchased for the purposes of the business, 
sion or vocation, and ‘written down value' means— 

(a) in the case of assets acquired in the previous 
the actual cost to the asscssec; 

(Z») in the case of assets acquired before the 
year the actual cost to the assessee less all depreciation 
allowed to him under this Act, or any Act repealed 
under executive orders issued when the Indian Income-tax ' 
1886, was in force; 

Provided that in the case of a building previously ^ 
property of the assessee and brought into use for the pimpo 
of the business, profession or vocation after the 2Sth day 
February, 1946, ‘written down value* means the actual 
the assessee reduced by an amount equal to the 
calculated at the rate in force on that date that would hay® __ 
allowable had the building been used for the aforesaid 
poses since the date of its acquisition by the assessee an 
the provisions of this Act relating to the allowance for ®P 
ciation been in force on and from the date ofiacquisitioo- 
^ Provided further that where the provisions of the 
viso to sub-section (2) of section 26 are applicable, the ac 
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-cost to the assessee referred to m dauses (a) and (b) shall be the 
actual cost to the person succeeded m the busme's, profession or 
vocation* 

(6) A trade, professional or similar association per¬ 
forming speafic services for its members for remuneration 
definitely related to those services shall be deemed for the pur¬ 
poses of this section to carry on business m respect of those 
services, and the profits and gams therefrom shall be liable to 
tax according]) 

(7) Notwithstanding anything to the contrary contained 
in section 8, 9, 10, 12 or 18, the profits and gains of any busi¬ 
ness of insurance and the tax payable thereon shall be computed 
in accordance with the rules contained in I) r Schedii’e to this 
Act 

General ~As a rnalter of convenience the section as a whole has been 
set out here, and the sub-sections and clauses have been repeated before the 
relevant note? and decisions relating to each suh-seetton and clause 

Previous law.—Before 1918 there were no provisions in this Act as 
to the method of computing income from business, ihe subject bonggmem- 
ed rules and executive instructions The previsions introduced ui 1918 
did not undergo any radical changes till 1939 when verv considerable 
changes were made, and further amendments were made after 1939 
m respect of depreaation allowance. The details of all these changes 
are referred to in the notes relating to each «ub section and cUiwe 

Section U which dealt with professKinal earnings was deleted (as 
from 1st April, 1939) and section 10 now deals with profee>ionaI earnings 
also, the various sub-sections and chuscs haying been amended for this 
purpost. 

United Kingdom Law.—This section roughly correspond to a part 
of Schedule U and the Rules thereunder, and some of the General Rules. 

Subsection (1)—Assessee —Str notes under section 24 as regards 
the position of a partner m a firm carrying on bininess 

Where an assessee appointed certain managers to Tun his business for 
five years (without any nght of interference on his part in regard to the 
executive control) and their remuneration waS the net profits of the business 
after paying the proprietor a percentage of the gross takings and a fixed 
sum, and the agreement referred to the bu^mess as that of the assessee and 
permitted him to supervise and check bills and outstandings and the accounts 
it was held that the business was that of the assnsee and not that of the 
managers. In re ?/nsingha Chandra Nandy, 1936 ITR. 428 (Ca!) 

Business—As to what is meant by this word jee notes under sec 
tions 2 (4) (Busmess), 3 (CapTlal and Incoiwe and Afurual Concerns and 
Destination of Profits), 4 (3) (i) and (i») (Chanties), and 4 (3) (t-h) 
((^sual Profits) There is no necessary inconsistency between agricul¬ 
ture’ and ‘business’. there can be a business hi agriculture though njcome 
from such busines' is exempted by section 4 (3) (mu) 

1-73 
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Profession and Vocation—As to the meaning of the words profesr 
Sion’ and vocation, see notes under section 4 (3) (wi)—Casual Profits and 
imder section 7 —Salaries 

As to what constitutes a profession as distinguished from business', 
see also the following Excess Profits Duty cases in which the asses«ees were 
held to exercise a profession or to carry on a busine«s — 

Commissioners of Inland Revenue v Norfh (private schoolmaster), 
(1918) 2 KB 705 12 Tax Cdses 41, Comtntsstoners of Inland Revenue 
V Maxse (a magazine editor) (1919) 1KB 647 Barber & Sons v Cotn- 
misstoners of Inland Revenue (a sto^ broker), (1919) 2 K.B 222, Burt 
and Retd v Commissioners of Inland Revenue (a commission agenO 
(1919) 2 K-B 650 5‘nierton v AG (Engineer), 12 Tax Cases 166 
(1920) 1 Ch 85, Rpbbms v Commtsstoners of Inland Revenue (general 
sales manager) (l920) 2 KB 877 Cume v Commissioners of Inland 
Revenue (income-tax repayment agent) 12 Tax Cases ^5 (1921) 2 K 
B 332 see also Commissioners of Inland Revenue v Marx, 4 A.T C 467 
(CA.) under section 2 (4) 

Voluntary payments—It is immaterial, for the purpo es of taxation 
whether a payment is received on a voluntary basis or as of nght so long 
as it IS the receipt of a business profession or vocation it is taxable- 
See notes under section 4 (3) (w) 

Illegal business or vocation —^The fact that a business or vocation ts 
illegal or unlawful does not affect liability to tax See Partridge v Mai 
lanaame, 2 Tax Cases 179 18 QBD 2/6 and other cases set out undec 
sections 3 and 4 (3) (vti) 

Company-Profession of—A company cannot exercise a profession 
It obviously can have no personal qualifications or activities which are 
necessary for the exercise of a profession See Espllen (IVtlliam) San 
and Szvainston L\{ v Cemmtssioners of Inland Revenue, (1919) 2 K.B 
731 m which it was held that even though all the members of the company 
were professional men (naval architects) and the nature of the work w’as 
precisely the same as that done by individual professional men the company 
could not exercise a profession Also Commissioners of Inland Revenue v 
Hamilton & Co 6 A-TC 342 (C of A) (commercial traveller^) and 
ConimirjiontTj of Inland Revenue v Peter McIntyre, Ltd 12 Tax Cases 
1006 (auctioneers) 

Carried on —ImpRes a repetition of acts but as to whether any such 
repetition is necessary See tile rulings set out under sections 2 (4) 3 and 4 
C31 (wi\ refereed to ah^e Girry on implies a repetition or senes of 
acts per Brett, LJ, in pyrnifh V A^ersOn, IS Ch.D 247 To carry on 
business means primarily to carry on one s own business therefore a salaned 
clerk does not cany on business at the office of his employer Leiins v 
Graham, 20 Q B D 784 A clerk m the Admiralty, for example does not 
‘carry on bus ness at his office Bueklew Harrow 19 LJ Ex 151 

As to the difference between trade exercised in the country or busiriess 
earned on m the country oh the one hand and business connection on the 
other, see notes under sections 4 (1) and 42 (1) 

(2) Sudi profits or gains shall be computed after making 
tlte following allOvlrnnces, namfely— 

Profits —^There is no dcfinitioniof Profits or gams AH that is stated 
in this section is lliat cerlam deductions altme are permitted in computing" 
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profits, and that the deductions would depend on the method of accounting 
adopted by the assessee The section assanies that gross profit has been 
arrived at somehow The gros« profit will depend on the me hod of ac¬ 
counting m regard to Receipts the exclusion of Receipts on Fixed Capital 
Accounts the valuation of stocks, etc In regard to these matters it would 
appear that, m the absence of anj «.tatutor 3 provisions the accepted pnna- 
ples and practice of commercial usage and accountancy should be followed, 
and that the accounts should represent facts Wath truth and accuracy See 
notes under section 13 

Though the word income has been dropped m this secuon as being 
less appropriate to a business than ‘profits or gams the section in no way 
curtails or modifies the scope of sections 3 and 4 or alters the charge of 
income tax, which is imposed by section 3 Commissioner of Income 
tax, U P V Shrimati Stngan Bat, 1945 ITR 224 (All) 

Whether section exhaustive—Dicta particularly tho«c in earlier 
decisions, like In re Tata Indttslrial Batfk, 1 ] T C 1S2 (Bom ) Howrah 
Ainita Patkt’o^ Co \ Cemmustoner of Income tar, Bengal, 2 ITC 509, 
In re Raja loh Prasad Stngh, I ITC 103 (Pal ) to the effect that the 
deductions referred to in the section are exhaustis e are not of much signt 
ficance, e«pecially in >iew of the wide and comprehensixe nature of clause 
(jv) (formerlj clause (tr) of sub-section (2)] 

Ir S P S Ramart'omi Chetlicr v Commissioner of Income lax, 
Madras, 53 M 9(W. 59 ML.J 403 (SB) the Court ebserxed that the 
deductions detailed in sub-section (2) are not exhaustive, and that all 
deductions permitted in commercial usage eg. Bad Debts should be 
allow^ The Priv} Council al«o rated that Bad debts should be alknxed 
even though not (then) mentioned in the section Commissioiftr of Income 
tax C P V Sir S M Chtnai'iS, 59 I A 290 

Incurred—The xrard incur' according to the Oxford Dictionary 
means * to become through one’s action liable or subject to The word is 
used here in contrast xvith 'paid 

Several businesses.—^Thc (jueslion whether particular businesses are 
entirelj different from each other or xnerclj branches of the s.ame business 
IS of importance m carrying forward losses under section 24 and if there 
13 no nght to such cany fonvard m setting off losses m one Ltismes? 
against the profits m another The gain in a continuing businc's cannot 
be set-off against the loss in a closed business see notes under saJion 24 

^Vhethcr a busmc»s is a single one wih branches or is really made 
up of different businesses i« a ijueslion oi tact ffiraiht’ f^alyanmal r 
Commissioner of Income tax, Bombav, 1943 ITR 128, Commissioner of 
Income lax, CP x Ram Knshna Ramnaif-, 1944 IT R. 21 

‘Any* busmess means 'each and every’ busmos Therefore, if ihc 
assesses catnes on several busme- cs the profits of each bus ness should 
be c^cuht^ under this section and added together before anv set-off i* 
given under sect on 24 Thit section allows set-ofF bc’xreen difFercnt f-rodi 
of income as described in «ection 6 Mr Ar Ar Arwiaeholam Chtlha^s 
ease 1 ITC 278, Karam Ilakt Muhammad Sfiafl v C<ynimusi'*"er of 
Income-tax, 3 ITC 4’Vj, 11 Lah. 38 In Uter cases howei-er SidPus 
Goisder and Sons \ Commissioner of Income tax ,818 
Industrials, Ltd v Commissionfr of Income lar, Madras, 103S ITK U 
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the same High Court thought that the above constTUction of 'any as 
equivalent to ‘each and every* vias needlessly strained, and that under 
section 24, an assessee could set off loss (not capital loss) in one business 
against gam m another Sec also notes under section 10 (2) (in) as to 
the inadmissibility of set-off of losses of businesses not in existence during 
the year to which the income under assessment rehtes against profits of 
businesses then m existence 

Profits from foreign business —See notes under section 4 regarding 
the circumstances in which foreign profits may be taxed and the method of 
computing such profits 

United Kingdom Law—The following dicta relate to the United 
Kingdom law which, is practically the same in this respect as m India, 
though m*form, it differs prohibiting all deductions except the specified 
ones Ste also the dicta set out under section 3, as to what ‘income, 
profits or gams 

' What a trader receives is a trading receipt, not a profit The latter 
involves deductions on account of expenditure, adjustment on account 
of stocks, etc ’, see per RovAalt, J, and Lawrence, LJ,m Short Bros 
V Commisstoners of Inland Revenue, 12 Tax Cases 955 
"The words 'profits and gains’ are, where the context does not other¬ 
wise require, to be construed in their ordinary signification 1 can 
no reason for suggesting that this last-mentioned principle should not 
apply to the word Capital’ when used m these statutes, that it to<^ 

, where the context does not otheiwise require, should be construed m 
Its ordinarj sense and meaning’—Per Lord Athnson m Scottish 
North American Trust v Farmer, 5 Tax Cases 693 at p 70S, (1912) 
AC 118 

' It cannot of course be denied that, as a matter of business, profits 
are ascertained by setting against the income earned the cost of earning 
it, nor that as a general rule for the purpose of assessment to the income- 
tax, profits are to be ascertained in the same way . Unless the 
context requires a different meaning, or the words appear to be used- 
throughout the Act m another sense, I think that they (the words 
‘profits or gams’) must be construed according to their ordinary signifi 
cation When we speak of the profits and gams of a trade we mean 
that which he has made by his trading Whetlier there be such a 
fbing as profit or gam can only be ascertained by setting against the 
receipts the expenditure or obligations to which th^ have given rise ”— 
Per Lord Herschell m Gresham Ltfe Assurance Society v Styles, 3 
Tax Cases 185, (1892) AC 309, 321 
“The word 'profits,' I think, is to be understood in its natural and 
proper sense—in a sense whn^ no commercial man would misunder¬ 
stand ’’—Per Lord Halsbury (tbtd ) 

The Privy Council applied the above principle in the Pondicherry 
Raihoay Compands case, 5 ITC 362, observing that the principle was of 
general application and not dependent on the peculiarities of the English 
tax system 

“In determining the amount assessable to the tax, deductions are to 
be made from the gross profits of afi the expenses incurred by the 
ovraer for the time being for the purpose of earning the profits This 
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indeed is in\ohed in the \er> idea of profits —Per £.ord Fintav m 
Joht Smt‘i and Sony Moore (1921) 2 AC 13 12 Tax Cases 266 
You must find new money in order to pay the expenses j ear by 
year but then vou do find mone\ to pay the expences >ear by year and 
vou get the receipts year b} year and the difference between the 
expenses necessary to earn the receipts of the year and the receipts of 
the ^ea^ are the profits of the business for the purposes of the income- 
tax —Per M R Esher m Ci/v of London Contract Corporation v 
Styles 2 Tax Cases 239 

There can be no doubt that m the natural and ordman meanmg of 
language the income of a bank or trade for any given >ear would be 
understood to be the gam if an^ re ulting from the balance of the 
profits and losses of the business in that jear That alone is the income 
which a commercial bu mess produces and the proprietor can receive 
from it Lawless \ SuUtvan flSSl) 6 AC 373 379 (PC) 

On the other hand while following commercial practice 
'We must go b) the word of the \ct of Parliament and 

we must not allow anv item m favour oi the person who i» taxed 
merelv becau e it is an item which would proper!) find its way into 
a lo«s and profits account between a man and his partners or kept for 
himself There are a great man> thing that a prudent trader might 
treat as deductions because he w ished to make a fund to provide against 
future accidents and things of that kind which are not dealt witli at 
ail by the Income tax Acts —Per Baron Pollock m Rhymney Iron Co 
V Fovder, 3 Tax Cases 476 (1896) 2 Q B 79 

In mak-ing out the balance sheet to show what profit 
a trader ha made under Schedule D it is not to be worked out m the 
same way that the trader would make out his balance sheet for his own 
information showing what profit or loss he has made —Per S*Hiif/i /, 
in Gillalt and IVatts \ Colquhoun 2 Tax Cases 76 

As little are thev bound as the Income tax 

Commi«s oners are bound to take the balance sheet of the 

compan) as the true measure of the income —Per the I ord President 
ra Edmburijh Southern Cemetery \ ktnnonf 2 Tax Cases 516 27 
Sc-LR 71 

But It IS a ver) different question that is raised here as to whether 
though that may be a very proper operation lu a trader s balance sheet 
the sums which are received and vvluch are proposed to be applied to 
redempton. of capital can be properly regarded aa profits under the 
Income tax Acts The profits m a proper trader « balance are 

a very different thing from profits as the e have been defined under the 
provasions -of the statute —Per Lord Shand (lAirf) 

But the statute refu es to lake an ordinary balance sheet or the net 
profits thereby ascertained as the measure of the as'esemen, and 
requires the full babnee ot profits without allowing anv deduction 
except for working expenses and without regard to the 'tate of the 
capita! account or to the amount of capifit emploved m the concern or 
sunk and exhausted or withdravrn —Per the Lord president in 
Coin ess Iron Co v Black 1 Tax Cases 2?? 6 App Cas 31^ 

The law does not ptrmtl all deductions 

which a prudent trader would male in ascertain ng lu own profits 
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—Per Stirling LJm The Alianza Co v Bell, 5 Tax Cases 
60 (1905) 1 KB 184 

The phrase capital exhausted does not occur anywhere in the 
Income tax Acts It is taken from a passage in Mr McCulloch on 
Political Economy where he says profits must not be confounded with 
the produce of industry primarily received by the capitalist They 
really consist of the produce or its value rcmainingr to those who 
employ their capital m an industrial undertaking after all their 
sary payments haie been deducted and after the capital wasted aw 
used in the undertaking has been replaced If the produce de^l^^ 
from an undertaking after defraying the necessary outlay be insum 
cient to replace the capital exhausted a loss has been incurred if the 
capital IS merely sufficient to replace the capital exhausted there is no 
surplus there is no loss but there is no annual profit and the greater 
the surplus is the greater the profit I do not feel at all inclined to 
dispute the sufficiency of this definition But that is certainly 

not the scheme of the income tax —Per Lord Blackburn m 

Coluiess Iron Co v Dtaek 1 Tax Cases 287 6 App Cas 315 329 
Tatang the tv,o groups of dicta together 

It IS plain that the question of what is or is not profit or gam must 
pnmarily be one of fact and to be ascertained by the tests applied m 
ordinary business Questions of law can only arise when 
some express statutory direction applies and excludes ordinary com 
mercial practice or where by reason of its being impracticable to 
ascertain the facts sufficiently some presumption has to be invoked to 
fill up the gap —Per Lora Haldane in Sim Insurance v Clarke o 
Tax Cases 59 (1912) AC 443 Accounts however, need not be on 
a cash basts 

Of course the learned Master of the Rolls (Esher) does not 
there (in City of London Corporation v Styles, 2 Tax Ceases 239) ^7 
receipts money which is actually received he means debts which you 
will receive and which therefore on their face value require au 
allowance for bad debts —Per Stemdale MR in Hall & Co y 
Commissioners of Inland Revenue 12 Tax Cases 382 (1921) 3 KB 

The question was considered at length m the lead ng case referred to 
below 

Now in the case of a trade it is well established that this balance (o> 
profits and gams) is pnma facte to be ascertained by deducting from die 
receipts of the trade the expenditure necessary to earn them Unt 1 this 
has been done it is impossible to determine whether there has been^y 
balance of profits at all Gresham Ltfe Assurance Co's Case (189^ 
A C 309 323 and Ashton Gas Co v Attorney General (1906) A C 
10 12 However deductions which on ordinary practice and principle® 
might be deducted are restricted (by Rules) —Per Lord Atkinson m 
Usheds IVtUshre Breioery, Ltd v Bruce (19151 A C 433 452 6 Tax 
Cases 399 

The expression balance of profits and gains’ implies a< has often 
been pointed out something in ttie nature of a credit and deb t account 
in which the receipts appear on one side and the costs and expenditure 
necessary for earning these receipts on the other side Indeed without 
such account it would be impossible to ascertain whether there were really 
any profits on which the tax could be assessed But the Rule proceeds 
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to provide that 'the duty shall be assessed, charged and paid without 
other deduction than is hereinafter allowed The difficulty is that 
nowhere in the Act is there any eiqiress allowance or enumeration of 
deductions, the scheme of the Act being to prohibit certain deductions 
with certain exceptions It has been suggested that the difficult} can 
be overcome by treating the exceptions from the prohibition as imph 
citly allowed deductions The better view however appears to be that 
where a deduction is proper and necessary to be made in order to 
ascertain the balance of proBts and gams, it ought to be allowed, provided 
there is no prohibition against su^ an allowance in an} of the Rules 
applicable to the ca.e, and the decision of your Lordships House in 
Russell V The Tozvn and County Bank, 2Tax. Cases 221 and the speech 
of Lord Hatsbury in Gresham Ltfc Assurance Society v Styles, 3 Tax 
Cases 185, clearly proceeded on ihis footing’—Per Lord Parker Uhtd, 
p 458) 


If a 'ubject engaged m trade were taxed simp'y upon the full amount 
of the balance of profits or gains of such trade there can be no doubt 
that upon the facts found in this special case he would be entitled to 
deduct all the items which are now m debate before arnvtng at the sum 
to be charged. To do otherwise would neither be to amve at the balance 
between two sets of figures a credit and a debit set, which balance is the 
profit of the trade nor to ascertain the profits of the trade for trade 
incomings are not profits of (he trade till trade outgoings have been paid 
or allowed for and deducted The effiect of this structure, is, 

that the direction to compute the full amount of the balance of 
profits must be read as subject to certain allowances and to certain 
prohibitions of deductions but that a deduction, if there be such which 
IS neither within the terms of the prohibition nor such that the expressed 
allowance must be taken as the exclusive definition of its area is to 
be made or not to be made according as it is or is not on the facts 
of the case a proper debit item to be charged against incomings of the 
trade when computing the balance of profits of it —Per Lord S'nmner 
(ibKf p 467 468 ) 


The Indian Act does not use the expression balance of profits but 
this make no difference m substance for obviously ‘profits’ can only mean 
balance of profits The provisions of the United Kingdom law are tn 
some cases oti04e For example, notwithstanding the fact that the United 
Kingdom law prohibits deducuons on account of expenditure not wholl} 
or exclusively laid out for the business it again explicitly prohibits the 
deduction of personal expenses losses not connected with the trade, etc. 
As regards losses recoverable under an insurance or mdcmnitv, see notes 
on section 10 (2) {tv) tnfra 


Onus on assessee— The onus of proving that a deduction irom taxable 
income is admissible under the Act falls on the subject See Roa.’ntree & 
Co V Curtis, 8 Tax Cases 678, Nopechaad iffltpnrom v Commtsstoner of 
Jneatne tax Bengal, 2 IT C 146, Baldeodas Rainesivar v Commisstoner of 
Income tax', Bengal, 5 ITC 476, Bnjraj Hukumchand v Commisstontr 
of Income tax, Bengal, 5 ITC 303 andR N Stngha v Commisstoner of 
Income tor, Burma, 5 IT C 188 On the other hand, payments to 
persons for admittedly trading paiposes cannot be 

?usp.aon eg, payment of ro}'alt} to a wife who holds the landlord nght 
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over her husbands colliery Ram Kwkar Danerjfe v Commtssiotier of 
Income Mjr B & 0, 1936 IT R 108 Deductions in order to be ad 
missiblt should fall under one of the clause* mentioiud m sub section (2) 

Assessments made under section 23 (4) —It must be assumed that 
in assessments made under s clion 23 (4) to the best of the judgment 
of the Income tax Officer (• e not based on the accounts of the asscssee) 
that all admissible allowances under sections 10 and 12 have been given by 
the Income tax Officer Governt lent Uoi/ Motor Service \ Commissioner of 
Income tax Punjab AIR 1932 Lah 396 136 IC 706 

Allowances not mutually exclusive —^The different sob clauses m 
sub section (2) are to be read disjunctively and cumulatively and if an 
allowance falU within one of the sub-clauseo the Revenue is not at liberty to 
argue that the allowance is really covered by some other clause Rathan Singh 
V CoHiMiuflOMcr of Income lax 50 M L J 157 2 I T C 107 See, however. 
Commissioner of Income lax Bombay v lloji Jamal Nurmuhomed & Co 
1 ITC 396 49 Rom 362 AIR. 1925 Bom 251 for a different view, 
see also note under clause (ani) (now (xr/)] of this «ub section 

(*) any rent paid foi the premises in winch such busi¬ 
ness, profession or vocation is earned on, provided that, when 
any substantial part of the premises is used as a dwelling house 
by the assessee, the allowance under this clause shall be sucli 
sum as the Income tax Officer may detemimc having regard to 
the proportional annual value of the part so used, 

History—The words profession or vocation and annual value of 
the were added m 1939 

The allowance referred to m this clause is only in respect of that 
portion of the premises m which the busincs* is carried on and the same 
limitation applies to all allowances rehliiig to premises or buildings m clauses 

(«) (u) (v) (tn) and (viit) Where premises are owned by the owner 

of the business no allowance on account of rent is pennisstble s nee the 
owner is not liable to pay tax on the annual value of such premises 
under section 9 Where the trader resides m a part of the business premises 
the full rental cannot be set again«t the profits and the Income tax Offic^ 
must m each case determine the portion of the rent that may so be set off 

Meaning of words_ Premises have been nowhere defined but see 

notes under section 10 (2) (*r) infra 

Substantial is a vague relative wPrd its meaning can involve ques¬ 
tions only of fact * 

Dwelling house •—not necessarily a house actually dwelt tn— ordi 
nanly compnses a buildng alapled for and capable of being dwelt m 
and which is dwelt m whether by a care taker or others although tf e 
part of it IS used for trade or bus ne s Levin v Georqt Ne'vr es W 
L.T 160 

Even Inhabited dwelling house has been construed as equivalwt to 
inhabitable dwelling house t e Ready to be slept in ^ h 

On no single occasion during the year of assessment was it let or actually 
resided in Smith v Dauiiey (1904) 2 KH 186 S Tax Ca«es 2s 
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Premises not in use.—^Winle the redemption of an unexpired lease 
would be a capital payment {see rulings referred to under sub clause (xtt) 
now (xv) and in particular, Mallelt v Simieley Coal and Iron Co, 13 Tax 
Cas 772 (CA ) , 1928 (2) K B 405, and Cowcher v Rultard Mills Co , 
13 Tax Cas 216], rent actuall) paid for premises once required for the 
business and used by it but no longer m use would be deductible Expen 
diture need not be correlated to the profits of the year (sec notes under 
clause (xv), nor can items leading to loss be ignored items leading to a 
profit alone being taken into account Comtnusioners of Inland Rczliiuc v 
Falkirk Iron Co Ltd, I7 Tax Case 623 The annual recurnng loss in 
sub letting premises acquired for the business and subsequently found 
unnecessary is a legitimate deduction from the profits of the busine«s, 
Hyett V Leifnard 1940 ITR 133, 19 ATC 180 

Rent of railway track —In return for the grant of free land, a 
guaranteed income per mile and exemption from local ce ses a Raihvay 
Company agreed to share with a District Board m equal moieties the excess 
of profits over 4 per cent of the capital It was contended on behalf of 
the Railway that the payment of surplus profits to the Board was deductible 
from the taxable profits of the Railway either as the rent of the premise , 
*e, the track, which was laid on the free land or as a local rate on the 
‘premises or as expenditure necessary to earn that profits Held, thit 
payifient to the Board was an appropriation of profits and not deductible 
from the Railway’s taxable profits Howrah Amta Light Raihvay Co \ 
Commissioner of Income far AIR 1928 Cal 579 2 I T C S09 

United Kingdom law—In the United Kingdom, certain kinds of 
rents for easements in respect of mimng leases are taxed like patent 
royalties (under Schedule D, over and above the assessment of the land 
under Schedule A), and the payer of the rent must not deduct it from his 
taxable profits (though he can deduct ux when paJ^ng) There has been 
much litigation as to what kinds of rents fall in this clas but it is of no 
interest tmder the Indian law 

Rent paid to a partner —‘In Heastie v yeitch Sr Co, 12 A T C 471 
(1934) 1 KB 535 18 Tax Cases 305, the Court of Appeal decided (o\er 
ruling Finlay, / ) that rent paid by a firm to a partner for the use of 
business premises is deductible from the profits of the firm The test 
always is whether the service for which payment is made is made to the 
partner as such or in soipe other capaaty Under the Indian Act the 
payment of rent to a partner i» not prohibited by subsection (4), 
clause (J) which disallows only interest, salary, commission or remune 
ration made by a firm to a partner' 

Rent fiuctuating with profits—See Union Cold Storage Co Ltd 
V Adamson, 16 Tax Cases 293 under clause (jni) [now (a-)) of this 
sub section 

A landlord made exten<i\e alterations to a building to suit a particuLir 
tenant and enable the latter to run a hotel and the latter hid to pay the 
cost m 50 equated half yearh payments It w’as held that the pas-menfs 
could not be deducted from the tenant’s hotel keeping profits and that merely 
calling the paymients rent could not make it such Ainley v Ederts 19 Tax 
Oises 303 The expenditure was of the nature of capital On the 
hand even if the Iea«e says tbit the rent is not only in respect of the nght 
of user but also in respect of TOmbarsmg the cost of the building the 
1—74 



586 THE INCOME TAX ACT IS 10 (2) 

rent will not necessanlj be of the nature of capital expenditure, for the 
reference to the cost of the building may Ic only a step m the method of 
fixing the rent It has to be seen what in truth the pa)'ment Tepresents 
Race Course Bethng Board % Wild 1944 KBD (?) 

Sub letting —If a person takes a lease of premises for his business 
and subsequentlj lets out a part of the premises which he finds to be 
surplus that fact in itself will not convert the letting out into a separate 
trade and there no reason why he should not be allowed to deduct tha net 
rent paid bj him from his taxable profits Allied Ne^vspapers Ltd v 
Htndsley 16 A.T C 410 (1937) 4 All E It 677 (C A.) This ruhng 

however does not mean that if a tenant develops the property for other 
purposes the expense of the development even if a revenue item can 
be debited to the profits of the roam business for which he rented the 
property 

Where an Iron Companv rented certain premises which it was unable 
to use and let them out as far as possible to sub tenants till the lease temu 
nated the difference between the rent paid by the company and the rent 
received from the <ub tenants was allowed as a deduction from the com 
pany s profits since the premtsts were rented for the business of the com 
pany and were available for it Commissioner of Inland Rei nut v 
Falktrk Iron Co 17 Tax Cases 62a , 

Taxes—Even express words making a lessee liable for all public 
demands imposed on the owners in respect of a mine would not bring 
Income tax within such a habil ty since the tax is not imposed on the mme 
as such but on the owner in respect of his income Bengal Coal Company 
L’d V Janardan hishortlal Stngh Deo and another 193S IT R. 632 (P^ ) 
The tax therefore cannot be included in the rent 

Annual value—The reference to proportional annual value of the ^ 
part makes it clear that the Income lax Officer must go b> the share of 
annual value of the part in question and not by other considerations eg 
share of floor area 

(«) m respect of repairs where the assessee is the 
tenant only of the premises and has undertaken to bear the cost 
of such repairs the amount paid on account thereof, provided 
that, if any substantial p^rt of the premises is used by the 
assessee as a dwelling house, a proportional part only of sucli 
amount shall be allowed 

Proportion—The proportion need not be identical with that appbP^ 
to (*) it will be a question of fact for determination by the Income-l^ 
authorities how much of the expenditure should be attributed to each pan 
It should be noted however that it is only if a substantial * 

used as a dwelling house by the assessee the Income tax Officer can moony 
the allowance on account of rent 

(«i) in respect of capital borrowed for the purposes of 
the business profession or vocation the amount of the interest 
paid 

Provided that no allowance shall be made under this clause 
in any case for anv interest chargeable under this Act which is 
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pixible uithowt Bnti'h Indn not being interest on a loan issued 
for public subscription before the 1st day of April 1938, except 
interest on uhich tax has been paid or from which tax has been 
deducted under section 18 or in respect of which there is an 
agent in British India who may be assessed under section 43 or, 
in the case of a firm, for an> interest paid to a partner of the 
firm 

ErplaiKi/ion —Recurring subscnptions paid periodically by 
shareholders or subscribers in such Mutual Benefit Soaeties as 
may be prescribed shall be deemed to be capital borrowed with 
in the meaning of this clause 

History—.The proviso was added and the isords where the payment 
of interest thereon ts not in an) \mv dependent on the earmng of profits 
omitted in 1939 

Conditions to be satisfied—While the condition about interest not 
being dependent on profits has been removed stringent cond tions have 
been imposed In other directions These Utter conditions are (a) interest 
which IS liable to tax but payable abrood is disalloned unles» (t) it relate 
to a pubi c loan issued before 1st Apnl 193S or (n) tax has been deducted 
at source or (tti) there is an agent who cm be assessed under ccction 43 
(he need not have been actually assessed) and (^) interest paid to a partner 
m a firm is disallowed m all cases however iom fide the nature of the 
interest As to when interest pavable abroad is taxable ue section 42 

Compare also sections 9 (1) (tv) and 12 (2) fh) It hould be noted 
that the restriction m (b) applies only lo interest pud fo partners and not 
to interest paid to members of other associat ons 

Explanation—^This was imerted in 1922 pnmanly with reference to 
certain societies m Madras but no rale has been made since the explana 
tion if applied would give more trouble to ihe societies than the present 
procedure The rulings of the Madras High Court m regard to the mutual 
nature of some cf thc«e funi have aI«o partly made a rule unnecessary (see 
notes under section 3) Where profits of such roaeties are taxable interest 
paid by them will be allowed as a deduction and the recipients of interest 
will be taxed. 

Penodicallj excludes uncertain intervals Jones v Ogle 8 Ch 192— 
fa case under the English Appropnation Act) see also Commvssvyner of 
Income tax Madras v Madlmv Stddhanta Onnahmx Ntdht 1934 ITR 
427 Pavments should be at fixed times and under antecedent obi gation 
and not at variable penods and at the discretion of the pay er 

The so-called 'hare captal snbscnbed by members of Mutual Funds 
m Madras (a rupee or so per month for a fixed term re-payable thereupon 
with a guaranteed interest) is not share capital as contemplated by the 
Indian Companies Act though these funds are registered under that Act 
It IS really capital borrowed for the purpose -of the bus ne«s and interest 
paid on it can be deducted from tbe profits of the fund if it is really 
Commissioner of Income tax Madras \ Madura Permanent lyw 

ITR 46 '^6 Mad 415 Commisstoner of Income tar Madras t inchy 
Tennore etc Fund 1937 ITR 702 
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Interest etc, paid to partners--Pnor to tlic amendment m 1939 
d[«ilIo%M!ip unconditionally all interest paid to partners, there had been 
considerable htigatiCn as to the circumstances tn Mhich interest paid to part¬ 
ners could be allowed as a deduction from the firm s profits, and the general 
trend of the decisions (winch however have all become obsolete) vias that 
interest on bona fide advances made over and above the capital for the pur¬ 
pose of the firm s busmens all of which were primarily questions of fact, 
was a legitimate deduction A L S P P L Subramaman CheUt v 
Ccmviissiioner of Income •ax Madras, 3 ITC 187, Bhola Stngh Narsntgh 
Das V ConimwsiOHer of /itcojne tax Punjab, 4 I T C 401, Commissvyner 
of Inconu tax Burma \ k K C T Cliellyar Ann 4 IT C 388, Abdur 
Rahman & Co v Coinmisstoner of Income lax, Madras 1939 IT R 602 
Seth kanhayalal Goenka v CoiHinwjionfr of Income tax, U P and CP, 
1941 IT R 70 

Where one or more partners leave the firm m the >eir of assessment 
receiving their capital with intercut up to the date of their leaving, the surviv 
mg partners are not entitled to deduct from the profits of the firm the interest 
so paid CoHiiHjjJioKcr of Income tax Madras \ Korupfasamt Moopaitar, 
19o4 ITR 28'1- Siddha Gozvdar ^ Sons v Commissioner of fnconte tax, 
Madras 6 I T C 78 Apart from the fact that the amendment made to this 
clause m 1939 makes no difference betiveen outgoing and remaining part 
ner« the interest m quction would not be in respect of capital borrowed for 
continuing the business 

Where the 'uccessor to the business of a dissolved firm paid interest 
to a partner of the old firm in respect of capital invested in the old firm 
the interest a\as not allowed as a deduction In re JCiinjawol & Sons, 1941 
IT R 358 

United Kingdom Law—Under this law no deduction is permitted on 
account of any <j«(iMa/ interest or other payment pa>able out of profits and 
gams but the asse»see—pajer—is entitled to deduct (and retain subject to 
certain conditions) tax at the time of»payment The question what vs an 
aHHiiflf payment has therefore been of iroporlancc and there arc several 
rulings on the subject which arc however of not much help m inter¬ 
preting the Indian Statute. 

Interest during construction—^In the United Kingdom where there 
Is no pTovisvQn coirtsponding to this clause it has been held that if interest 
which IS paid on debentures during construction is debited in the assessec’s 
accounts to capital it cannot be claimed as a deduction from his profits 
CcKtroi London Roviuiov v Cowymssioners of Inland Rcventie, 20 Tax 
102 (1936) 2 All F R 375 (1937) A.C 77 
Interest dependent on profits—Even though since 1939 the conch 
tion that the interest should not depend on the earning of profits has been re¬ 
moved it does not follow that all interest depending on the earning ° 
profits will be allowed as a matter of course A distinction can 
be drawn between bona fide interest which takes the form of a 
profits and real sharing of profits described formall) as intere.«t Compa 
the Pondicherry Railway Indian Radio and Cable, etc group of cases be ore 
the Privy Council referred to m the notes under clause (•«») 

The test will often be whether what is shown is the gros> receipts or some 
ad hoc profits or the ultimate net profits In a case m the United Kingcom 
in wh ch a loan earned a fixed interest plus a share m the profits it was 
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held that the latter share was not deductible from taxable profits, A IV 
IValker & Co v Coinmission,rs cf lulattd Reienne, 12 Tax Cases 297, 
(1920) 3KB 648 

What IS Interest—It is the pnce of the use of money and should be 
disunguished from payments of the nature of compensation See Svnpson 
V MaUnce's Executors, 14 Tax Cases S91 and Hudson’s Bay Co v Thew, 
7 Tax Cases 206 There should be a capital sum and a contract to pay 
interest on it A payment to a person as consideration for guaranteeing 
an overdraft will clearly not be interest There is no element of interest 
when a guarantor of an overdraft pays up to the Bank The liability to 
pay interest is tJiat of the person guaranteed, and the habihfy of the guaran¬ 
tor IS not to pav interest but to make good the loss on the whole if any, 
Inland Retenue \ Holder, 16 Tax (^s 540 (HL) 

Wliat IS at first sight a premium on re payment of capital may iti truth 
be of the nature of interest, eg, when the amount of premium vanes iMth 
the time of re-payment and is so fixed as to form, together with a nominal 
low rate of interest, a reasonable aggregate rale of interest The fact that 
the borrower need pay the premium only when he repays the capital makes 
the premium no more capital than the lender's waiving his right to receive 
interest every year would convert it into capital, Thos Nelson and Sons v 
Commw*oHerf of Inland Revenue, 17 A-TC 408 (CS) 

Borrowing—The capital should be borrowed therefore a company 
cannot be allowed interest on its capital Interest paid to a partner, even 
on a bona fide debt due to him by the firm, has been expressly di<aIloived 
by the concluding part of the proviso t 

The guaranteed interest or dividend paid by a company to its own 
shareholders is not deductible from the company’s profits Ahinadpur 
Katzva Ratlzvay v Commtsstoner of Income fax, Bengal, I93S ITR 277 

For the purposes of the business—In the deed regulating the di& 
tnbution of profits of an assocudon of individuals it was laid down, viler 
aha, that each member would receive from the assoaation interest on the 
capital which had to be invested by him for the purchase and sale of goods 
on behalf of the association, and it was held that this capital was not 
borrowed by the assoaation for its business, Mian Channu FaCones v 
Commissioner of Income-tax, Punjab, 1936 IT R 203, 166 I C 150 

Different businesses—"The business" referred to m this clause is the 
business the profits of which arc under assessment, and the deductions 
claimable are restricted to what is necessary to earn the profits taxed No 
deduction is therefore admissible from British Indian profits on account of 
capital borrowed—even in Bntish India —for the purpose of business abroad. 
Commissioner of Income tax, Madras \ M T T K M M S M A R 
Somasundaram Cheituir, AIR 1928 Mad. 487, 2 IT C 61 and 503 54 M 
LJ 436 (FB ) In the same case the Court suggested that "capital bor¬ 
rowed for the purposes of the business" meant captal borrowed and so med 
This ruling was followed by the Bombay High Court m a case in whicJi 
a finance company borrowed money in British India and invested it abroad 
retaining the income from the investments there The company claimed 
that m the absence of equity in taxing statutes a literal construction of this 
clause permitted die deduction of the interest paid in British India from 
Its taxable profits The claim was disalltmed on the ground that section 10 
must be read with section 4 TTic fact that there were two separate bust- 
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nesses m the Madras case while m Provtdent Investment Co v Commiwionfr 
of Income fax, AIR. 1932 Bom 94, 56 Bora. 92, 6 ITC 21, the Bombay 
ca«e the business was one, made no difference An assessee, not a dealer m 
stocks and shares, borrowed money in Bntish India and invested it 
abroad income from such investments not being taxable m British India 
It was held tint the interest paid on the borrowings could not be deducted 
from his taxable income m Bntish India, Macnabb v Commissioner of 
Income tax, Pii«;ob 1936 ITR 306 Similarlj interest on money bor¬ 
rowed for the purpose of land revenue, etc, in respect of lands producing 
agncultural income which is not taxable cannot be deducted from other 
taxable income Cotfinllc v Conimtsstoner of Income tax Punjab 1936 
ITR 137 AIR 1936 Lah S9S 


The position relating to investments in tax free securities is more compli¬ 
cated In Hughes v of New Zealand (1938) AC 366, 17 

A T C 139 (H I. ) it was held that (il the exemption of interest on tax 
free sccunties (eg, British War Loans) could not be nullified by taxing 
the interest as part of trading profits, and (u) the whole cost of getting 
funds (including interest pawl to depositors) should be deducted from taxable 
profits The rctio decidendi m the Court of Appeal was (o) the Crown 
had no option as between diiTerent schedules (Schedule C applies to interest 
on securities and Schedule D to trading profits) and (b) the permissible 
deductions are in respect of expenditure for the purpose of the trade as a 
whole—and not necessarily for the purpose of the particular items of profit 
brought into charge Before the House of Lords the Crown droppw its 
claim in respect of interest on War loans As regards the other point, the 
House of Lords observed that since investments in securities were an int^ 
gral part of a Banks business the corresponding expense was incurred for 
the purpose of the trade and therefore admissible in full Expenditure in 
curred in the course of a trade which is unremunerative is none the less a 
proper deduction and it does not require the presence of a corresponding fC" 
ceipt on the credit side to mstify the deduction of a particular item of expense 
so long as the latter is laid out for the purpose of the trade. See hlso 
Sinclairv Ccdbiiry Broj, (1933) 49 TXR. 208 18 Tax Cases 156 (C A ), 
m which hnd exempt from all taxes bj a Statute of 1660 was used fw 
business and it was held that the annual value of the land should be deducted 
from the profits of the trade in the usual course (under the United King¬ 
dom Law) for otherwise the exemption would be nullified 

If the investments in securities are not an integral part of the assessee s 
business interest can be deducted only under section 8 and m accordance 
therewith 


In Commissioner of Income lax Madras s A I A R Bros 3 
ITC 209 52 Mad 296 AIR 1928 Mad 1229 m which the assessee^ 
who were bankers and money lenders started a piece goods business to 
financing which they borrowed money and there were heavy losses 
piece goods business which was wound up and the question 
later year whether the interest on the money originally borrowed 
clo'ed piece goods business could be deducted from the profits of the re 
mg banking and mon^ lending business tlie Madras High Court neia 
on the facts the piece goods business was not a separate and g„fore 
ne«s from the other business of the assessecs and the interest was 
deductible The case was more like that of branches Heoart* 

and the fact that separate accounts were kept to show whether ^ 

ments were profitable or not dd not make the departments «ep 
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nesses In a later case, South Induui Indus^iaLs, Ltd v ConmissiOHer of 
Income tax, Madras. \93S IT R 11. 58 Mad 433, AI R 1935 Mad 330, 
the same High Court considered that in the above ruling the Court ought to 
have accepted the finding of fact by the Commissioner that the businesses 
were separate and that the ruling was wrong 

The later Madras decision was followed by the Lahore High Court 
who made it clear that an assessee cannot set-off the losses of a business 
which had been discontinued before the year of account against the profits 
and gams of a current business Set-off can only be allowable if both the 
businesses are alive during the current year, £ntuh Colton ■Grozvers’ Asso- 
ctaMif (Punjab) Lid t Commissioner of Income tax Ptintab 1937 I TR. 
279 at 3M 


It has been held that interest paid in British India on capita! borrow ed 
in Briti«h India for the purpose of a foreign business can be deducted when 
the foreign profits are brought into Bntish India and that the deduction 
can be allowed even if all the profits of the >ear under assessment and Ihe 
tliree preceding jcars are not brought m provided that the actual amount 
brought in and taxed is not Jess than the deduction claimed Harhshen 
Lai V Commissioner of Income tax, Punjab 12 Lah 297 1930 Lah 982 
4 IT C 431 


The effect of some of these rubngs has been altered as a con^eijuence 
of the new basis of residence adopted m section 4, but the general pnnciples 
underlying these rulings are still operative 


Fictitious payments —In Nofechand Mognirom v Secretary of 
State, 2 IT C 146 interest was paid to an unsecured creditor whom the 
Income tax Officer found as a fact to be a partner Interest %vas also 
paid to relatives of partners mostly women, and the Income tax Officer 
found that these were all fictitious payments Held, that the Income-tax 
Officer was justified in his findings of fact, as no evidence to the contrary 
was adduced even though the assessee was given an opportunin 


A w ill made bj a harta of a Hindu jomt tanul} referred to the credit of 
two sums in the ^ks of the family business m favour of two girls and 
provided that the amounts ‘ should under the control and supervision of 
(this son) be augmented and utilised for marriage, stndhanam, etc ’ No 
assets or funds were set apart or allocated for the purpose and the funds 
remained m the business A claim to deduct interest credited to these 
accounts of girls was disallowed on the ground that the will was onlj 
precatoT) and contemplated contingent and future gifts bj the son, ,and 
that the father was not competent as a member of a joint familj, to make 
a testamentary disposition of faroih property m favour of the ladies 
E V Muthappa Chetttar v Commissioner of Ineome tax, Madras, 1945 
ITR.3n 

Two brothers sold a cotton gionmg business of theirs to a private 
company belonging substantial!) to them The w ntten-down %-alue of the 
assets was about Rs 5 lakhs, at which figure tlie assets stood in thd books 
The nnvate compan) took over the assets for Rs IS lakhs which was paid 
far b) shares for Rs 5 lakhs and debentures for Rs 10 lakhs The 
debentures were issued m favour of two pnvate companies registered m 
Canada and controlled fc> the [.rothm through thor 
ranad.fln comDanies issued equivalent-debentures to these ladies it was 
Sd S "e iSSe-tatc Officer .as ,«st.6cd disallo.ang the .ntcrest 
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on tht lUbcnturcs on tlic ifrounJ tint lhc> vrcre colouriblc and illusory, 
C’t'JiimwjiOHiT o/ /»if 0 ;iic-/ojr, Madrosv Harveys, Ltd, 1910 ITR 307. 

Guaranteed interest to Railway Companies—The Bcngnl-Nagpur 
Railway Compan) ^^as called ut>on to pa^ tax on the following items (o) 
interest dcbitaWc to Uie undertaking of the Scerctan of Stale’s opcrati>c 
capital (fc) The pajinuit to the Secretary of State m rupee currency of 
the amount of the guaranteed interest payable by him on the share capital 
of the Oatnpinv found In it and made over to the Secretary of State to l>e 
held by the latter ab'olmelv as his projierty' and re pat able only in the 
event mentioned in the agreement between the Secretary of State and the 
Bengal Nagpur Radwav Company 

The contention of the Crown was that the Company should be taxed 
on it« whole earnings «i\e sueh sums as may be deducted under section 9 (2) 
of the Income tax Act (now section 10 (2)) Held, tlvat the liability to 
tax must be determined with reference to the special agreement between 
the two parties ami the nature of ihcir relation to one another and that the 
tax should be levied on what was retained by the Company 

Per l{^a<)dr(‘ifc J — 'In my opinion the pnnciple apphcihlc is that 
the Company should ]«y tax on what they get 

In my opinion they are not liable in respect of sum (A) This is 
interest due to the Secretary of State on 15>^i Million capital found 
by him It is true that fins capital has been the means whereby profits 
have been earned in \yhieh the Company share But this is not the 
Company’s property Tins interest is detluctcd before the pr^ 

fits in yyhicli the Company arc entitled to share can be a'ccrtaincd I‘ 
IS this share of surplus profits avhich is income earned by the Company 
and so liable to tax Sum (B) represents interest which the 
get for thar three Million capital money and winch has to be deducted 
before surplus profits can bt ascertained This is deducted in order 
that the Secretary of Stale may meet his obligations to the Company 
in respect of the three Million Pounds they have made over to hun 
It IS stat«l that that money was brirrowed in England and the liability 
IS to pay interest in England and that the sum of Ri 13,07,440 is 
payment to the Secretary of State in rupee currency of the amount of 
the guaranteed interest payable by him on the share capital of the 
Company The guaranteed interest on the Company’s share capital 
IS payable and paid in London as in the case of a debenture obliga¬ 
tion by the Secretary of State and is independent of the earmngs of 
the Railway In effect the transaction is one m which the 

Secretary of State pays in London certain moneys to the Company 
which he recoups himself in this country out of the earnings of the 
Railway In that mcw of the case I am of opinion that the Coni{«ny 
IS not liable for tax m respect of this sum”, Bengal Nagpur 
Co V Secretary of Stair, (1922) 49 Cal 815, A.I R. 1922 Cal 5U.5. 
ITTC 178 


On the other hand, m M & S M Raxlwoy v Commissioners of 
Inland Revenue, 5 ATC 739, 12 Tax Cases 1111, a case relating to 
English Corporation Profits Tax, RouAatt, T, held that the 
guaranteed by the Government of India is a distribution of 
earned The Madras High Court followed Roulalt, L, and he d m 
M & S M Ry V Commwjiiofier of income-far, 19-10 IT R 280, tMt tw 
guaranteed interest is a part of the profits and therefore taxable m Bntis 
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India The same view was also taken in CcmmissiOHer of Income tax, 
Bombay V B B C I i?, 1943 IT R. 578 The sO'Called guaranteed interest 
■was onI> a dividend, which was guaranteed The recoupment of the 
Secretary of State’s guarantee was not m respect of the undivided process 
of the railway but fell on the company's share of the profits If the 
company had been unsuccessful the Secretary of State could not have got 
the recoupment b^ond the company's share, tr, if the company had no 
profits the Secretary of State would have simply paid the guarantee So, 
the case was one of distribution of profits in recoupment of a guarantee. 
If the profits were insufficient, the guarantor fad to make good the balance 
Subsequently, the contract between the railway company and the Secretary 
of State was amended, the payment of guaranteed rntcrest in/i*r aiia being 
referred to as one of the prior charges before calculating the divisible 
surplus and the Railway Company claimed that the guaranteed mtere<t 
was consequently deductible from the profits The claim was diollowed. 
The change m the contract had made no change in the substantial position 
and related only to the method of account keeping The payment of 
guaranteed interest still remained a provisional payment, which the Secretary 
of State recovered out of the ‘profits’ made in llntish India, and the case 
was still one of distribution of profits m recoupment of a guarantor w'ho 
guaranteed the profits. Commixfioner of Income-tax v M & S M By, 
1943 ITR 380 The question what would happen if the profits of the 
company fell below the guaranteed limit was left open 


(tv) in respect of insurance against risk of damage or 
destruction of buildings, machinery, plant, furniture, stocks or 
stores, used for the purposes of the business, profession or voca* 
tion, the amount of any premium paid, 

History—The words "funiiturc stocks or stores” were added in 1922 
and the words ‘ profession or vwalion” m 1939 

Business—Allowances m respect of insurance premia* The fol¬ 
lowing Executive instructions have issucil 

Allowances in respect of insurance premia jrc restricted to insurance 
policies taken out against the risk of dunnge or destruction of build¬ 
ing* machinery, plant funulute, slocks or stores, used for the purposes 
of the particular business, profession or vocation under assessment and 
no allowance can be made on acethmt of premia for other msunnees. 
Any sums not actually CTpended on premia but merely set iside as a 
reserve for insurance cannot be alTowrrf as a dedTuction 


The Art does not pnmde specifieallj for the deduction of premia 
on account of insutnnce ag^mst’s loss of profit consequent on damage 
by fire but such premia should be allowed under section 10 (2) (nO 
{noiv (jry)! without requiring the assessee to make a declaration m 
wnting undertaking to declare and pay lax on any amounts -reem cd 
from an Insurance Company under any such poKv orpoJiacs- Mon^ 
rccen-eil from an Insurance Company m respect of lo3> of profifs rau«ed 
by destruction of plant and premises fa fire was held M the rnvy 
Council in the Tir and Cedar Lumber Case, (lOl T-J I’C. 

A C 441; 147 UT. 1) to be income and liable to taxciHlerllie Rntuh 
1—7S 
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Columbia Taxation Act, 1924, and the same principle holds good tinder 
the Indian Income tax Act 1922 

Meaning of words —‘As to what is meant by insurance, "there is no 
magic in the words 'insurance' or ‘guarantee whether the tr^«action is 
the one or the other depends on the character of the contract itself —per 
Romer, J m Sca\}n \ Heath (1899) I Q B 782 In the present con¬ 
text however, insurance would include a g:uarantce 

As regards the meaning of ‘damage and destruction see notes under 
section 9 (1) (m) 

As to ‘buildings’ sec notes under section 9 (1) 

Machinery — Machinery’ implies the application of mechanical means 
to the attainment of some particular end bj the help of natural forces 
(Stroud) 

' The word ‘machinery must mean something more than a 
tion of ordinary tools It must mean something more than a solid 
structure built upon the ground whose parts either do not move at all 
or, if they do move, do not move the one with or upon the other m 
interdependent action with the reject of producing a specific and de-s 
finite result 

Their Lordships concur with Lord Davej m thinking that there is 
great danger m attemptingf to give a definition of the word 'madimeiT 
which will be applicable m all cases It may be impossible to succew 
m such an attempt If their Lordships were obliged to run the hazard 
of the attempt they I'ould be mclmed to say that the word ‘machinery 
when used m o^dmaiy language frtma facie means some mechanical 
contrivances which by themselves or in combination with one or more 
other mechanical contrivances by the combined movement and inter 
dependent operation of Iheic respective parts generate power or evoke. 


effecting so definite and specific a result But the determination m ^y 
given case of what is or i 6 not ‘machinery must to a large extent de¬ 
pend upon the special facts of that case Corporafuin of Calcutta v 
CoSsipur ilfiinici^oh/y 49 Cal 1S>0 (PC) 

"A bequest of ‘Plant and GdodwiU passes the house of busmess held 
at rack rent, also trade fixtures, benches presse' and in^lcments oi 
trade but not stock in trade or household furniture and effects of t e 
ordinary kind , Sla^e v 5‘#iow, 8 WR- 410 Johns 732 
The Employers Liability Act, 1880 contains no definition of Plant , 
as therein used ' but jp Its ordinary sense it includes whatever appa 
ratus IS used by a businessman for carrying on his busines* not ws 
«tock in trade whulh he buys or -makes for sale but all goods an 
chattels fixed or moveable, Ine or dead which he keeps for 
nent employment in his busmess per Lmdley LJ, m 
France, S7 'L'iQ-Q 17 19Q'BD 647 36 WIL281 In that 
Esher, MR, and Lmdley, LJ held that *v Wharfingers 70 

part of his ‘ Plant » ^ Of a 0>al Merchant s ship Carter'V' ^ p, , 
LT 76 The carcase of *» house is not part of a Builders 
ConvSsy v ClemencCi SO Law Times 44 58 (1885) 2 TLI^^ 
scaffolding and'ladders are Judge (1884) 13 Qn 

But (whilst rccognlzifttj Yarmouth \ France) & 
hoT«es wereTie'ldVol parTof his ‘Rant withip section (2) Bil« ^ 
Sale Act 1882 bbcaW there the context—c pr ' Trade Michtnery 
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and Fixture> mdiwtes that “riant", as there u^ed refers to som^- 
^ng connected the premises, London artd Eastern Counties Loan 
^ 76S,66LJQB 503.76L.T 612,45 

WR 4'>7 (Stroud) 


Qua, and by, section 104, Factory and Workshop Act 1901, " ‘Plant’ 
includes any gangn-ay or hdder used b) an) person emploved to load 
or unload or coal a ship ’ 

' ‘Plant and ‘Machineiy are Wo quite different things per Keie- 
vnch, / , in Re Brooke, 64 LJ Ch, 27 On a contract for the sale of 
a Freehold Brewery which provided that its Tixed Plant and Machi¬ 
nery' should be paid for by valuation, Keke^Vlch, J, held that "speaking 
generallj, Machinery' includes evetything which b> its action produces 
or assists m production and that ‘Plant’ might be regarded as that 
without which production could not go on and included 

such things as, brewer’s pipes, vats and the like ’. and that therefore a 
Qumnej Shaft which wis built just outside the boiler house but form¬ 
ed no part of it a double boarded partition forming a malt and grain 
store, and Staging erected by placing joists on the stout hirers built 
into the walU, were not to be included m the valuation (Stroud ), Rc 
iV«tfo and Finn, WN (94) 6t 


Plant—It will be seen from sub-section (5) that for the purpose of sub 
section (2) ’plant' includes vehicles, books «ctentific apparatus and surgical 
equipment purchased for the purpose of (he busme5>, profession or voca 
tion The definition extends the ordmaiy meaning of the word which is as 
follows, wr, a set of machinery, tools etc, necc'isary to conduct a mecha¬ 
nical business often including the buildings and grounds or in tlie case of a 
railroad the rolling «tock but not including matenal or produce hence the 
permanent appliances needed for any m<titution as a Pest Office (Stan¬ 
dard Dictionary) So, the allowances under clauses (iv), (tt), (w) and 
(vn) are admissible in respect aJso of vehicles, books etc used for the 
purpose of the business profession or iwalion 

The following have been held to be ‘plant’ —Ships Burnley Steani' 
ship Co V Aihn, 3 Tax Cases 275 31 ^ LR. 803, a hulk which bad for 
merl) been a sailing «htp and wa> used as a floating warchouic for coal 
John Hall & Co \ Rickman, (1906) I K.D 311, railway engines etc, and 
tools, Caledonian Railii-ay v Banks 1 Tax Cases 437, 18 ScI~R 85, and 
tramway rails, L C C y Edwrds, 5 Tax Cases 383, 100 L.T 444, 25 T. 
L.R- 319, but a sallion is not ‘plant’, Derby, Earl of y Aylmer, 6 Tax Ca^es 
665, (1915) 3 K-B 374, nor the bed of a harbour, Dumborton Harbour 
Board v Cor, 7 Tax Cases 147, 56 Sc I-R 122, nor a fcrrixoncrcte water 
to^ver ifarffre'l \ Loucsto/i tVater and Gas Co, 19 Tax Cases 481. 
14A,TC237(K.BD) 

In construing Uit. word ‘plant* for income tax purposes e«peciall) umier 
Uie Indian Act, regard must be paid tn the grouping m which the word 
occurs In chase (rr) of this subjection the grouping ts ‘budduigs, imchi 
net), plan', furniture. «!ocks or stores' m dausn (r) and (ti) it »» 
'buildirgs maclitnef), pbmt or forniWre' Considering this grouping It 
would seem that the decisions under other Acts—nn^lojer* LiaUlsfy 
Act—declaring horsir- etc., to be ’plant will not apply to mcon’c-tax G»*e< 

In Derby v -h^mer ci'ed supra though ir was deeded that a sUUwJ «* Jioi 
plant, the question vrh-ther a traction horse was ‘pLinl was left opi-n but 
tt IS doubtful whether it is 'plant' Sim laily ekpl itvt hulb«l» an * o*h'*r 
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animals u«ed in a business are not *planl' for income tax purposes See 
clause {vtn) xnfra inserted by Act III of 1928 

Furniture — 'It has not yet been declared what is meant by furniture” 
—Per Brett, Af i?, in In re Parker Ex parte Turquand, 14 Q B D 636 
“A bequest of furniture may pass pictures {Cremarne v Antrobus, 
5 Rudd 312) or fixtures but not a library of books Bndgman v Dove, 
3 AI K 202, nor stock in trade Re Presby, 92 Law Times 391” (Stroud) 
But there is nothing under the Indian Income tax Act to prevent the cost 
of insurance of a library of bool s being claimed as a deduction under sec¬ 
tion 10 (2) (xii) [now («/)l if the library is necessary for the business 
Stocks or stores —In commercial practice it is usual to refer to 'stocks’ 
of the principal raw materials and of the finished goods and to ‘stores’ of 
madental articles which are consumed m the coun>c of manufacture The 
cotton and the semi finished and finished yarn and cloth form the stocks’ of 
a cotton null the parts of machines lubricating oil coal etc , being referred 
to as ‘stores’ i 

‘Stocks’ exclude goodwill Chapman v Haym, 1 Times Rep 397 
The phrase comprises all such chattels as are acquired for the pur¬ 
pose of being sold or let to hire m a person s trade and it probably 
includes utensils m trade (Seymour v Rapur, Bunb 2&)" (Stroud.) 
Utensils in trade : e, implements and tools would however, m commer¬ 
cial practice be more often classed as ‘stores than as 'stocks’ 

Used for the purpose of the business—These words qualify all the 
words from buildings’ to “stores’ ‘The btumess’ obviously is the busi 
ness under assessment A budding used b> the assessee as his own residence 
would clearly not be covered by this clause 

Under executive instructions, where the owner of a business who also 
owns buddings houses his employees m dicm they are treated as being 
used for the purpose of the business if he charges no rent, otherwise they 
are dealt with under section 9 

When used.—Section 3 governs the whole Act, and in section 10, 
where an allowance has to be made covering a longer penod than a year 
or ascertainable only at a later period a defimte proviso is inserted to 
meet the case [see clauses (in) and (m*)] It is therefore obvious that the 
buddings, etc, should have been used for the purpose of the business 
during the previous year, Radhakuhen & Sons, y Commissioner of Income-" 
tax, 3 ITC 73, Srec Gofaljee, etc, Co v Commissxoner of Income-tax, 
Punjab, 5 ITC 267 AIR. 1931 Lah 376, C P Mangaftcse Ore Co v 
CommwjioHcr of Income tax, 1937 IT R 734, Bhikaji Venkatesh v 
Commissioner of Income-tax, C P, 1937 IT R. 626, but the buddings, etc, 
need not have been actually so used throughout the year ‘Used’m this 
clause may, however, embrace passive as well as active user, inacluncr), 
which IS idle, may well depreaate, particularly dunng the monsoon* ^ 
the ultimate test is whether, without the partiimlar user of the asset 
upon the profits could have been made Where, therefore, the asset has 
be kept m reserve ready for use at a moment s notice (espec^Hy i 
kept under covenant), it is 'used' within the meaning of tms cJaus^ 
Commissioner of Income fax, Bombay y V B Saihe, 1937 I Tic d*:i. 

The above rulings apply equally to clauses (tv), (t) and («) . 
of these conditions of admissibility being common under clauses 
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(w) and (‘^■**)» the notes should all be read together Note however that 
in Clause (i-u ), the word such and not appear till the recent amendment 
of that clause m 1946 

Partially used-—vTfr sub-^cction (3) which governs clauses (tr) to 
(Ml) and allows deductions on a pn^rtionate basis 

Plant, etc leased or let —See *ection 12 (3) and also notes belov. 

Livestock—Insurance of livestock used m business might arguably, 
be admis^ble, either as insurance of plant (which^^s doubtful) or as stocks— 
which presumably includes not onfy stocks of goods but both live and dead 
stock In view however of the express reference to furniture which is 
the same as dead stock the co<t of such insurance would be more 
appropriately admissible under clau<e (am) (now (a^)] 

Sums recovered on insurance policies—^There is no doubt that 
sums r«roveretI on insurance poliae< on account of loss of arculating 
capital eg trading stocks should be treated as revenue item* and taxed, 
but recovencs on account of loss of fixed capita] would be capital receipts 
just as the loss of euch capital would be capiLil loss The point is that it 
IS part of the cour«e of biutncss of a pnidem trader to insure stocks and 
money received from insurance companies on account of loss of stocks 
Stan Is on the amc footing a the *ale proceeds of such stocks Green v 
Ghkstor «&■ Sons (1929) AC 381 Or to put it m another wa>, the 
bus n« « of a trader is to buj and sell stock* )Vhcn stocks are «otd ihev 
are coiivefted into mone> It is unmatenal whether the conversion results 
from SaW or from insurance and it is irrelevant to argue that the business 
of an ordinary trader is not that of insurance 


Insurance of profits—As regard» insurance again*t lo»s of profits 
con*equent on fire there is no difference lietneen the provisions in the United 
Kin<»dom law and those in the Indian km In either countrj if the co*t of 
such /nsur-nte can be allowed at all it is only as expenditure incurred lor 
the puipose of the lmsme*s Under the Indian law the expenditure cannot 
be allowed under section 10 (2) (*t) but only under *cction 10 (2) (xii) 
[now (xv)l In Usher’s tf^illshrc Drriery v Bruce, 6 Tax Ciscij 399 
[1915} AC 133 It was held m the United Kingdom that premia paid b> a 
Brew ei^ in order to provide agiinst the lo s of trade occasioned b> the taking 
awav of a liceiKc from the defaulting tenant of a tied hou«e was a permis 
^ib'e deduction from the profits of the Brewei^ Similar con»idcratton* will 
appl) ffi premia paid to insure against Io*s of profits Tlie test is whether 
the expenditun. i* meurred for the purpose of the business The sum 
recovered under an insurance pohev covenng profits is n'lf a cmital sum’ 
but a profit and ihcreiorc taxable as such in the year of receipt, R v 
r C Tir and Cedar I ii^rr Co, AC A4V (P C ) Such a receipt 

anses from the husiress it canroi be said to be a windfall and is in fact 


providM for bv the paj-ment of premia even ) car The fact that sudi a 
receip’ will not recur evciy jear will not make it anj the le<.s a Revenue 
receipt ^ce nl'O Rhymney Iran & Coal Co \ To^icr 3 Tax Cases 476 
(Ifc'Xi) 2 Qli 70 Thomas v Ktehard Ezms & Co II Tax Gi*es 
(1927) I B 3.1 lores v The SonB-\\ til ImcosI tre Cool-o-sytr*^ 
n Tax Cases 790 (1927) /AC 827 and 
iUcrfJyr Co'h ry Co > Der-x, 17 Tax Cases 519 (1933) 1 KF «MaJ 
re cre^l t m l.t clia« Ti»I. mvkijI m, ) I.i Ihr “J;,, 

hat been vt.^i.c'ied tbit if the i*rt«aum wbKh is paid -gam*’ 

IS no* ■>>1'^ when recoverM cou* 1 mi* fi' titf" ’ ' 
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The executive instrucuons in the Income tax Manual alreadv referred to 
lollow R \ B C fair Ceiar 6* Lmtiber Co 

Insurance of Lives of Employees—On the same grounds as premia 
paid to insure against loss of profits a premium paid to insure the life 
of an employee who personally mfluences the business and whose death will 
cause a dmiinution of profits can be chimed as a deduction under 
section 10 (2) {xv) and the amount recovered under the insurance polii^ 
treated as profits in the year of receipt A lump sum received by an 
employer from an insurance company in respect of an employee’s habihty 
policy with reference to the death of an employee is as much part of the 
employers trading receipt as wedily receipts m respect of temporary 
disablement Murphy v Thomas Gray & Co, \9 A.T C K-B see also 
in respect of insurance on the life of a director of a company Inland 
Revenue V Wtlham s Executors 19-13 ITR 84 (Sup) (CA) confirmed 
by the House of Lords Per L C Simon the question whether a particular 
item 13 to be regarded for income tax and sur tax as capital or income 
may involve questions both of law and of fact But in the present case the 
Commissioner s determination does not disclose any conclusion of fact 
which vrould justify the view in law that the policy moneys were received 
by the company otherw ise than as a receipt of income Premia paid for 
the msurance of hve% of employees for their benefit and not for that of 
the employer will stand on the same footing as a bonus or salary 

Insurance against accidents to employees—Premia paid for such 
insurances as well as insurances against compensation under the Work 
men s Compensation Act will all fall under section 10 (2) ) and not 

under this clause 

Machinery etc—Leased—An English company had some foreign 
cold storage business wh ch it carried on either directly or through subsi 
diary companies The foreign business was transferred to an American 
company for a term of years in consideration of certain annual pajTnents to 
the subsid ary companies whose shares the parent English company conti 
nued to own receiving dividends therefrom. The Amencan company also 
guaranteed sums neces^ar) to meet the fixed charges of the English 
companj and maintain its dividends The premises machinery and plant 
of the foreign business remained the property of the English company but 
they were placed under the sole control of and were used by, the American 
company for the purpose of carrying on the business as it thought fit 
They were not demised or leased to the American company and no rent 
ivas pajable for their use but Ithe American company was to keep’them m 
proper repair and working order save as regards all ordinary wear and 
tear and damage bi fire The English company claimed that in taxing 
Its profit^ deductions should be allowed for the fire insurance prem u”’® 
paid by it m respect of the premises and for ^vea^ and tear of the machinery 
and plant of the transferred business Held that the fire insurance 
premiums did not represent mon^ wholly and exclusively 
expended for the purposes of the trade of the English company, tn^t 
machmeiy and plant m question was not used for tho«e purges ana mit 
the deductions claimed were accordu^'lv inadmissible 

FaPclIoa UR- Ihe intention of the LefPj--'"';' 

was not to make a broad general rule that wliatei.er a subject i*i<es t 
expend in his business could be deducted but only such suiM 
to be allow ed to \ h rh the character could be assign^ 
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, been i^holly and exclusively laid oat for tbe purposes of lie subject’s 
business Tie principle which is jpvoked is the principle, as 

I sa> of the Usher’s IVihshtre Brewery Company, Lid, 6 Tax Cases 
399 (1915) AC 433, and 1 think It IS important that one should just 
see what rule was intended to be laid down in that ca«e. Up to that 
time the ruling decision was the one in Brtckzuood iSr Co ^ Reynolds, 
(1898) IQB 95,3 Tax Ca«es 600 '^e decision tliere was that the 
repairs which were executed bj brewers to their tied houics in which 
their beer was sold could not be altowed as a deduction from the 
profits and gams of their trade in arriving at the true figure to be 
returned for tbe purposes of Income~lax' and ivhat Lord /u«tfce Smith 
said there was this It is true they incurred the cxpen>e upon these 
tied houses and it is true in one /sense they are useful to the trade m 
respect of which the return to Income-tax is made but he *aid, by 
doing the repairs to the tied houses they kettp up and foster the trade 
of the publican which is a wholty independerit trade wholly indcpen 
dent of the brewers.’ trade, and he ad<b at the end of his judgment 
the expense wa» incurred for many other thing one being the pur 
poses of the trade of the publicans who occupy these houses. 
Bnckuvod V Reynolds therefore took the viciv that this sort of expen 
diture inasmuch at it was expendilufe which incurred or might be 
considered to mure to the benefit of somebody eUe’s trade and not the 
trade of the subject making the return inasmuch a- that was the ca«e, 
no deduction could be chimed succes«fully in re pcct of money 
expended for that sort of trade, a inde which did no* iminedialel/ 
concern the subject making the return 

The House of Lords m Usher's Wiltshire 7?rr..fry Coi«/a«y, 
Limit d, overnilcd the case of Brtckioood v Reynolds, and they said 
that the deduction mas be allowed in cases where (he payment or 
expenditure is inatrred for the purposes of the trade of the subject 
that lu* made the return and it does not matter that ih $ payment may 
mure to the benefit of somebody else to the benefit of a third party, 
if it pnmanl) mures and w-a-» incurred and hid nut for the purpo«es 
of the trade ot the <ubject making (he return, then it is within the 
clause relating to deductmr 


I think that it would b* a vci> senous mistake and very misleading 
if the prinaple of the Vsher's Wiltshire lireu'ery case was to be 
supposed to be thi if you ran find that tlie ex{>end 'ure ha< l»eeT» made 
on commercial Iine> advantageously for the purpose of the business, 
if you are able to my tha‘ then you are cntitleil to apply tlie rule ri 
the Usheds Wiltshire Dre-i>ry e«Lu anif to secure ana tiotfuction f 
do not ihmk that the rule was intended to be lit<l domi so widely, aou 
would have to «enrini*c tbe expenditure aery narrowh to find out 
whether it was hid out for the puqiosc of the -subject s trade and 
then a<k the *econd question—was it hid out whnlh fo* the subject’s 
track and exclusiaeh for his trad*’ , Union Cold Storeje Compsnt, 
ltd a Jones. R Tax Ca^es 725 7SS 120 L.T 512 


If lettmg machinciy buddings etc on luto is. a 'bujinesi' as defined 
tfi section 2 (4) the allowance* under clauses (ru) to (tsT) wiU appivf 
ojhcrwMC, the «.« will fall unde- sub-sertmn (3) of aection 12. See also 
jiofcs under l*ie latter «ec.tiwi , 
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(x;) in respect of current repairs to such buildings, maclii- 
nery, plant, or furniture, the amount paid on account thereof, 
Previous law—The word 'furniture* was added m 1922 
Executive instructions —The phrase "current repairs' includes minor 
replacements of parts provided that such replacements are not of such an 
extensive nature as to change the identity of the asset in question Expen¬ 
diture on any asset that would have increased its capital value if it had 
been done when the asset was new must be regarded as capital expenditure 
Repairs—^This is a ivord with an indefinite connotation It ordinanly 
means to make good defects including renewal wliere that is necessary 
It will include patching where patching is reasonably practicable and 
' where it is not jou must put in a new piece”, per Lord Blackburn Inglts 

V ButVey, ZAC 552 But‘repairs do not connote a total re-construction,- 
R V Cpsom, 76 J P 389 

' An agreement to keep ‘m repair* a house out of repair means ^hat 
the contracting i»artj is first of all to put it in good repair having 
regard to its age and its class—a house in Spital fields would not be 
repaircil in the same style as one in Grosvenor Square—and (semble) 
you arc to take into consideration the condition of the premises at the 
time of the contract’. Stmlcy v Towgood. 6 L J P 129 (Stroud.) 
and Renew arc not words expressive of a clear contrast 
Impair restoration by renewal or replacement of subsidiary parts of a 
whole 'Renewnl as distinguished from ‘repair* is re construction of the 
nieanmg by the 'entirctj' not necessarily the whole but substanti 
ally the whole subject matter In each case therefore you have to consider 
the eiitireti Thus y ou repair a roof by putting new tiles m place of old, 
but if you replace the roof entirely you are having a new one, Lureo^ v 
IVakeley and IVhceler, (1911) 1 KB 905, 0 Grady v Markham M<n» 
Colliery ltd 17 Tax Cases 93 

The replacement of a ivater reservoir by a better and bigger one is 
not even partly of the nature of rcneival, it is not like the replacement of 
lighter by hen icr mis and is really crtii^y of a capital nature, Margrett 

V ;cnicstoft IFaVr and Gas Co. 19 Tax Cases 481 

Current—The word ‘current hardly adds to the connotation of the 
word 'repairs’ as this word can never include total construction or re-con 
•tmclion on such a large scale as to make it ‘capital’ expenditure 

Repairs—Question of fact—The question whether expenditure in 
a business—say, a shipowners—is current as opposed lo capital must 
C:ssentia11j l>e one of degree and therefore one of fact To elucidate the 
problem a number of outside considerations may base to be taken into 
account in ad htion to the materials provided by the a*scssee e a, local cem 
dition« Iw, onlmaty life of the type of boats used by the assessec and the 
nonnal ot of keeping them in serviceable condition The asse«sfc, liow- 
ever carnin* nigfert to provide the Income lax Officer with the information 
that is neces*arv and then take advantage of his owai negligence to pirad 
tint the Tncoint tox Officers coiiclustons arc basctl On msufficiwt 
Ramanofha v Coinmtsnonrr of Income tax, 6 Rang 17a ’ ^ ^ 

10 To the extent ihai acrountanev and business u*age have a liearmg the 
tjucytion wHtll er exjicndiiirfc is on *rq»air»' or on ’reneivals' is 
Passfl) and fohrslon v Commissioneri of Inland Retensic, 4 ATt-. 
ncasy rcimr* to a newly bought a«sct arc frtma facie capital but n« 
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necessahly, for example, if the asscssee can ihoH that the purchase price 
would ha%e been the same e\en if the \eQdor had made the repairs, the 
cost of repairs might be revenue expenditure See al-o Rhodesia Ratlways- 
V. Ineomc-tax Collector, 1033 ITR 227 (PC) reterred to under 
clause {ru) , , ' 

Such buildings, etc,—Tliat i>, bmlduigv etc, used for tlie purpose of 
the business dunng the pre\iou» \car As to this qualification jer notes 
under section 10 (2) (tv) 

Plant —See sub-section (5) extending the meaning of ‘plant o books, 
etc, and notes under clause (iv) 

(•zrt) in respect of depreaation of such buildings, machi¬ 
nery, plant, or furniture being the property of the assessee, a 
sum equivalent, where the assets are ships otlier than ships 
ordinarily plying on inland waters to such percentage on the 
original cost as may in any case or class of cases be prescribed 
and in any other case, to such percentage on the written down 
value thereof as may m any case or class ofcases be prescribed; 
and where the buildings have been newly erected, or tlie machinery 
or plant being new has been instilled, after the 31st day of March 
1945, a further sura (which shall however not be deductible in 
determining the written down value for the pur^ioses of this 
clause) in respect of the year of erection or installation 
equivalent— 

(c) in the case of buildings the erection of w hidi is begun 
and completed betiveen the 1st day of April 1946 and the 31st 
day of March 1948 (both days inclusive), to fifteen per cent 
of the cost thereof to the assessee; 

(b) in the case of other buildings, to ten per cent, of 
the cost thereof to the assessee, 

(c) in the case of madiincry or plant, to twenty per 
cent, of the cost thereof to the assessee- 

Provided that— 

(o) the prescribed particulars have been duly furnished? 

(b) where full effect cannot !>e given to any such allow¬ 
ance in any year not being a year which ended prior to the 1st 
day of April, 1939, owing to there being no profits or gains 
chargeable for that year, or oiving to the profits or gains charge¬ 
able being less than the allowance, then, subject to the provisions 
of clause (a) of the proviso to sub-'ection (2) of section 24. tlie 
allowance or part of the allowance to whldi effect li.is not been 
given, as the case may be, shall be added to the amotint of the 
allovance for depredation for the following year and decined 
to be part of that allowance, or if there is no such allowance for 
1—7(5 
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that year, be deemed to be the allowance for that year, and so on 
for succeeding years, and 

(c) the aggregate of all such allowances made under this 
Act or any Act repealed hereby, or under the Indian Income-tax 
Act, 1886, shall, in no case, exceed the original cost to the as- 
sessee of the buildings machinerj, plant, or furniture as the case 
may be, 

Written down value—subsection (5), 'written down value' 
means— 

(o) m the case of assets acquired in the previous year the actual 
cost to the as«essee 

(b) in the case of assets acquired before the previous year the actual 
cost to the assessee less all depreciation actually allowed to him under this 
section or any Act repealed thereby or under executive orders issued when 
the Indian Income-tax Act, 1886 was in force 

Provided that in the case of a building previously the propTty of the 
assessee and brought into use for the puiposes of the busmes>, profession or 
vocation after the 28th day of February, 1946 ‘written down value’ means 
the actual cost to the assessee reduced by an amount equal to the dcpreaation 
calculated at the nte in force on that dale, that would have been allotvabl® 
had the building been used for the aforesaid purposes since the date of its 
acquisition by the assessee and had the provisions of the Act rdahng to the 
allowance for depreciation been m force on and from the date of acquisition 

Provided, further that where the provisions of the proviso to sub 
section (2) of section 26 are applicable the actual cost to the assessee referred 
to in clauses (a) and (b) shall be the actual cost to the person succeeded in 
the business, profession or vocation 

The special initial allowances of 10, 15 and 20 per cent m respect 
•ot assets created after Slst March 1945 are not it should be noted, to be 
deducted from the costs in determining the written down values 

Previous law—^The \sord firm ture’ was added m 1922 Under the 
1918 Act the rates of depreciation were maxima, now they are fixed rates 
Also under the 1918 Act no depreciation could be claimed unless it had bero 
debited in the accounts Further that Act did not clearly permit unab 
sorbed depreciation being earned fonvard indefinitely until adjusted as 
the present enactment does 

Recent changes,—^The most important change made in 1939 was the 
adoption of the wntten down instead of the original cost ('straight line ) 
basis except as regards ocean going ships, the other changes embodied 
m this clause or m «ub section (5) are more or less consequential The 
definition of 'written down value’ in assets coming on from before 1“ 
\vas again changed in 1941, the basis being one of the depreciation actual^ 
allowed m the past instead of what was allowable The position regard 
ing cases of successors in business was ^so amended and clarified m i-' 
Proviso (r) is probably intended to apply only to ocean going ships w i 
are still given the allowance on the onginal cost but, as a result ot 
omission to amend it consequently on the grant of the specia mi 
^lowances in respect of assets set up after March, 1945 the p vi 
fclause (c)J would seem to nuOify, at a later stage, the concession o 
deducting the allowance in detennining wntten down value 
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Special initial allowances—It will be noted that tliere allowa^ce^ re¬ 
late onI> to assets set up after 31st March, 1^5 The allowance for build 
mgs 10 per cent and for machinery and plant 20 per cent but m the 
case of buildings begun and completed between 1st Apnl 1946 and 31st 
March 1948 the rate is 15 per cent 

Unabsorbed depreciation —Proviso (B) regulates unabsorbed depre- 
ciaticm in respect oi periods alter 1st Apnl, 1939 As regards previous 
periods sub-section (5) provided that 

(0 the written do\vn value was to be the actual cost to the assessee, 
Ies« for each financial year since acquisition, the amount of depreciation 
applicable (whether ano\\ed or not) at the rates in force each year from 
1st Apnl, 1922 and at the rates in force on that date m respect of «till 
earlier years 

ft*) but that if there was any unabsorbed depreciation m re pect of 
any of these years that amount sliall not be taken off the written down 
value These provisions were changed in 1^11 and what is to be deducted 
from the cost is the «um of the allowances received whether under this Act 
or before 

Carry forward of losses—Where an assessee is entitled under sec 
tion 24 to carry forward a loss and aI>o entitled under section 10 (2) (ts) 
to carry forward unabsorbed depreciation effect shall be given first to see 
tion 24 see proviso (5) (not (a) a> inadvertently referred m clause (fr) 
of proviso to section 10 (2) (ta)) This point is of importance because 
while a loss can be earned forward only for six years there is no limit of 
time for unabsorbed depreciation 

Actually allowed —It must be assumed that m assessments made by 
estimate under section 23 (4) or even tmder section 23 (3) on flat rates 
and so forth that all admissible allowances have been |pveu by the Income 
tax Officer The filing of the depreciation stalemeni is only a matter oi 
convenience and its absence does not mean that no allowance has been given. 
Government Mail Motor Co v Ccmmtststomr of lneome~lax Punjab 6 
IT C 120 AIR 1932 Lah. 396 


Succession (first proviso)—^TTiere bad been difference of opinion 
under the old law (jrr below) as to whether ‘original cost to the assessee' 
referred to the predecessor or to the successor the Patna Bombay and 
Rangoon High Courts holding the latter and the Madras High Court the 
fonner The Pnvy Council overruled the Madras view but the Bombav 
High Court (with a dissenting judgment) did not extend the Privy Council 
Tilling to the first assessment on a successor under section 26 (2) (as it 
stood before 1st April 1939) in respect of which he merely stepped, so to 
speak into the shots of the predecessor This proviso makes an exception 
to the general rule the latter merelv folfownng the decision of the Pnvy 
Council 

Rates of depreciation —See Rule 8 which sets out the different rate< 
to be allowed for the different kinds of assets 

The rates are fixed rates and the Income tax authonties have no dis¬ 
cretion to alter them The rates are also standard rates for the whole of 


The Income tax Officer will add bade to the profits the amount if any 
written off by the assessee on account of depreciation and aiiow 
tnnead this allowance as worked out under Rule S 



m THE INCOME-TAX ACT (S 10 (2) 

Actual cost clearly includes wt of setting up, freight, etc. ao<I all 
preliminary expenditure till the asset ts m working order 

The fact that for some reason or other the asscssec is reimbursed a part 
of the cost of the plant or inachmciy will not reduce the cost for the pur¬ 
pose of contributing depreciatjon Corporation of Birmingham \ Barnes, 
19 Tax Cas 195 1915 AER 92 

Wasting assets—Depreciation is allowed only for these four items of 
wasting assets tir buildings machinery plant and furniture, it is not 
admissible in respect of other wasting a<sets ep, mines patents and leases 

Railways and Tramways are .allowed. under a notification under sec 
tion GO to claim either actual co<l of renewals or the depreciation allowance, 
but the option once excrci«cd Cannot be changed in a later year except with 
die consent of the Commissioner 

Furniture, tools, etc—^Tlns clause provides for the depreciation of 
furruture etc however petty Us cost, and as a matter of convenience both 
to the acsc««cc and to the Income lax authorities such petty item* art often 
kept out of the depreciation account and the cost of rtplacenicnt allownsl 
instead 

Rule 8—Depreciation is allowable on the cost of installing in¬ 
laying foundations Icvellmg etc as also on freight to site and similar 
Items tiiat are part of the cost of machmerv or plant eg pay of engineers, 
labour etc the co<i would aUo include the cost of experimental test* 
\Vhere railways are allowed the com of renewals no depreciation allowance 
w ill be giv en 

Business newly taxed—^Vhe^^, a business of vuch a nature dial 
the profits derived from it were not previously liabk to tax owing to a 
special exemption conferred cither by statute or by notification or rule 
having the force of law (example are Shipping Companies and Indigo 
Companies) is taxed for the first time, the asscssee is not entitled to claim 
in the first year of taxation under proviso (h) to section 10 (2) (tv) 
accumulated depreciation allowances for all the year» during which the 
profits of the business were not liable to tax That proviso clearly contem 
plates liability to tax in preceilmg years But m such cases depreciation 
must be allowed year by year for the full period whatever it may be 
notwith landing die fact that the value of the assets when the a«sc«see i« 
ffrst taxed may be lower than the onginal cost 

Shares and Securities—^Thls clause does not apply to deprcaation 
of shares or securities held by an asscssee as part of its or his capita! If 
It IS part of his investments it will be fixed capital and any appreciation 
or depreciation thereof will not affect his Revenue account on the other 
hand if it is part of his circulating capital it is part of his stock m trade 
and the gam by appreciation or loss by depreciation will enter his Revenue 
account as profit or loss The manner m which and the extent to whicli 
such appreciation or depreciation will enter his Revenue account will depend 
partly on his method of accounting including that of valuation of stock m 
trade See rulings referred to bdow, al o notes under section 11 

Prescribed particulars —These are set out in Part V of the form of 
Return of Total Income—Ser Rule 19 (formerly m a separate stateniei t 
under Rule 9) 
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Onus of proof.—lUnless the prescribed particulars (Part V of form 
of return under Rule 19) have been furnished to the Income-tax Officer no 
depreciation can be claimed, Pr Al M Mutkukafuppan Chettiar t Com- 
misnoner of Income tax, Madras, 1939 IT R. 76. The onus of proof as 
to the correctness of the particulars furnished will, as ui almost everything 
else, rest upon the assesses DepreaatiOn allmvances being on a percentage 
basis, the assesses should furnish the prune co^ of each itetn, Ramanatha 
Reddiar V Commissviner of Income-tax, 6 Hung 17S,3ITC 10 AIR 
1928 Rang 152 On the other hand a claim for the allowance cannot be 
summanly rejected Even if the exidence produced is inadequate the 
Income tax Officer should arrive at some finding as to the original cost, 
and for this purpose he should give the as«essee a further opportunit) if 
necessary, Buheshwar Prasad v Commissioner of Income-tax, UP, 7 
IT C 74 Where the original cost can be ascertained an estimated 
figure cannot be substituted for it Under the present law, however the 
onginal cost will be required onl> in certain cases or occasions 

The ongmal cost is a question of fact and the more production of 
documentary evidence alleging a contract is not conclusive In Commis¬ 
sioner of Jncometax, Madras v Haneys, Lid, IWO ITR 307, two 
brothers sold a ginning business of theirs to a private companj, belonging 
mostl) to them The assets stood m the books at a value (gradually 
written down m the usual manner) of about rupees five lakhs but the 
private company took them over for Rupees fifteen lakhs and paid for 
them not m cash but by shares to that private company for Rs S lakhs 
and by debentures for Ifls 10 laldis (the latter being held by the High 
Court to be colourable and tllusoiy) The Income tax authonties declined 
to allow depreciation on the infiat^ figures of Rs- IS lakJij and the High 
Court refused to ftiterfere 

An arrangement entered into between the as-<s>f« and the Income tax 
Officer as to original cost in the absence of adequate evidence doej> not estop 
the assessee from getting the figure altered if he can produce adequate 
evidence, Allahabad Milling, Co v Commissioner of Income tar U P, 6 
IT C 2^ (All ) Where brothers partition an aiset on a nnitualJ> agreed 
boita fide value, the original cost is not neccssanij the mutually agreed value 
but may be the previous origmil co®t This was a peculiar case, and what 
it really did was to affirm the right of the Income tax authorities to go 
behind the apparent facts Commtssxotfcr of Ititome-tax, CP v Seik 
Mathuradas Mehta, 1939 TTR. 160 Where property j^ses by bequest 
-or inheritance, the real cost at the time of such passing, less the expenses 
in completing the title, is the original coH to the succes or, Commisnoner 
of Income tax, Burma v Solomon and Sons, 1933 ITR, 324 

Depreciation-—Meaning of—There is no definition of 'deprccmtion’. 
The word--IS used m practice by Accountants in varying senses-, often 
including even obsolescence Modem usage, however, confines the word 
to the sense of wear and tear, and even of thi» only tl«t porticwi which 
cannot be made good by repairs That is to say, depreciation represents 
the insidious and irreparable decay of the plant or machinerv^ obsolescence 
being used to signify the unsuitability of a machine or plant on account of 
Its getting out of date while still fit for use 

In view of the special proviSKUK to emer obsolescence m clause (rt^ 
■‘depreciation’ as us«l m clause (tv) dearly excludes it The expand^ 
definition of 'plant' in snb-seclion (5) covers apparatus, books, etc., used 
In a profession 
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by mere implication to withdraw any part of the mam provision, tVest 
Derby Union v MelropoUtan Life Assurance Society, (1897) AC 647 
The proviso in section 10 (2) (w), therefore, gives only an additional alter 
native to the assessee and does not take away his right of deducting the 
•depreaation even though such deduction will merely swell the losS under 
the busine--s Further according to the construction put on the words ‘any 
business' in section 10 (1) in Commissioner of Income tax Madras v M 
Ar Arunachalam Chethar, 1 ITC 278; 47 Mad. 660 , 46 ML.J 66, all 
the businesses of the assessee taken tc^ethcr should be taken as a 'ingle 
unit for the purpose of applying the provisions of section 10 The Punjab 
High Court went further and deaded m Karam Ilahi Muhammad Shaft v 
Chief Commissioner of Income tax Delhi, 3 ITC 4S6t AIR- 1929 Lah 
5S6, that unabsorbed depreciation can be set off under section 24 against 
profits under other heads of income 

Under section 24 as it stands to day the net loss of an unregistered firm 
IS carried forward while that of a registered firm is apportioned among the 
partners, who have the right to carry forward the losses So far as unab 
sorbed depreciation is concerned m the case of an unregistered firm only the 
firm as such and not the partners can carry it forward, while in the case 
of a registered firm, its net loss after allowance for all set'Off'>’, is appor¬ 
tioned among its partners, who alone have thereafter the nght to carry 
fonvard the loss But in all casc' where both loss and unabsorbed 
depreciation are earned forward effect has to be given to the wiping out 
<l the loss first because it can be earned fonvard only for six years while 
the other can be earned forward until wiped out 

Profits earned partly outside British India—Depreciation—Howi 
•computed—Cases of assessees with profits accruing partly in British India 
and parti) outside, when the foreign profits are not taxable 
under the Indm law If the assessee furnishes annual accounts for 
the whole business, the second metbi^ of fule 33 could be applied The 
'world profits’ should evidently be calculated for the business under the 
Indian law, i e , deductions not permitted in India but permitted in other 
countries should be added back and deductions admissible in India allow ed 
On this world-profits’ depreciation should be allowed according to [the 
Indian law, e g, allowance being made for unabsorbed depreciation of pre- 

Enti h India Receipts 

V lous years, etc, and of the net income, the fraction--- 

Total receipts 

should be taken as the net taxable income m Bnti«h India (without, of 
course a further allowance for depreaatioii unabsorbed or otherwise) The 
same arrangement also applies to obsolescence If shipping companies 
keep accounts not hy the year but by ‘trips’, and the trade is entirely iri 
Indian waters, the problem is simple Otherwise 'ome equitable method of 
computation has to be followed, the law not making any explicit provisions 
as to the computation see section 10 (3) allowing a proportionate allowance 
in certain cases 

Bank—Securities held by—Depreciation of —A banking concern 
claimed in computing its profits to deducf the amount of depreciation of 
war bonds and sccunties belonging to it arrived at by comparing the market 
rates at the time of clo>mg the accounts with the-OTigmal price paid for the 
bonds Held, that the d^uction was madmtssibk 

Per hfacleod, CJ —'Frdm the gross mcome only certain debits for 
depreciation arc to be allowed, and this debit asked for by the Bank not 
1—77 
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being mentioned therein cannot be allowed I think this was the ob 
vious intention of the L^slator^ since, while depreciation of machi¬ 
nery, plant and buildings can easily be calculated as provided in the 
Act, it would be a very different matter to have to enter into such cal¬ 
culations with regard to assets other than these But this much is dear 
that if the profits of a business are to be calculated according to the 
legal definition of profits that method of calculation must be continued 
from year to year, and an assess^ would not be allowed to write down 
his assets m a year when market values had declined without writing 
them up when values had mcreased , In re Tata Indtistnal Bank, 1 
ITC 152. 46 Bom 567 

A bank claimed to deduct the depreciation in certain secuntie* held 
by it on the ground that the securities represented money lent to Govern 
ment just like money lent to the bank’s customers As the bank held these 
securities not with the object of dealing with them as stock m trade from 
day to day m the ordinary course of business but as an emergency reserve 
in lieu of cash it was held that the investments were part of the fixed 
Capital as distinguished from the floating Capital of the bank and that 
therefore the deduction on account of depreciation was inadmissible, Punjab 
Naiiona} Bank V Empercr, 2 ITC I84.7Lah 227 AIR. 1926Lah 373 
This does not, however mean that the securities held by a Bank are ahvavs 
of the nature of fixed capital see In re ^mrtfsar Produce Exchange, Ltd 
1937 ITR 307 and notes under section (3) as to ‘Capital and Income’ 

A company is not ordinarily entitled to any allowance or deduction on 
account of capital lost by depreciation of it« investments Insh Catholic Church 
Property Insurance Co v Comhnsstoners of Inland Revenue, (1918) 2 Ir 
R. 510 12 Tax Cases 13 

In ScoMtsh Investnienf Trust Co v Forbes, 3 Tax Cases 231,31 Sc L 
R 219, It was held that the net profit made by an investment trust companj 
during the year by realising investments at higher prices than they were 
bought for, should be taxed even though m the books this profit had been 
set-off against the depreciation of other securities which the company 
possessed ' 

In all such cases if the business of the Bank or Company is to trade 
or deal in shares or securities such depreciation would be automatically 
allowed inasmuch as the shares or securities would be treated as stock m 
trade and valued at cost price or market pnee whichever was lower 

Machinery let—Depreciation on—It is a condition under this clause 
that the machinery, etc should be the property of the assessee and used for 
the purpose of the business under assessment In Commissioner of Income 
tax \ Mangalagin Sn Unuimakesvara Cm and Rice Factory, 2 I T C 251 
5i MLJ 360, AIR 1926 Mad 1032, the assessees, who were a limited 
company elected not to work their null but to let it out to other persons who 
worked it Held, by the Madras Hi^ Court tliat the assessees used the 
factory for the purpose of the business—not of working it but of leasing it-" 
and that deduction for depreciation was admissible The Articles of Asso 
ciation contemplated the mill being let out if the company did not want to 
work the mill and this seems to have weighed with the Court 

Eollowing the above the Calcutta High Court have held thit leasing out 
a jute press can be a business and that the les'^r can claim depreciation 
allowance in respect of the plant so leased, In re Sadhucharan Roy Chou^ 
dhry, 19'^5 ITR 114 The hirer of plant otc may be allowed the cost 
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the sums allowed m respect of repnir, and renewals having been sufficient 
to meet the loss bj wear and tear They alN© refused to grant anj allowance 
tinder the section for depre>.ation of new plant which had not yet been m 
need of repair The decision of the Commissioners was confirmed 

Per Lord Gifford — fhe Company cannot get deduction for detent^ 
ration twice over first bj deducting the actual expense of repair and 
renewal and then by deducting an additional estimate for the same 
thing Nor will it do a the Itailway Company urge to make a dis 
tinction between old and new plant and to deal with the old plant m 
one way and w th tt c new in another I think the same prinnple 
must be applied to both Caledonian Ra\hvay Company \ Banks, I 
Tax Cases 487 18 Sc I K 85 

In this case it was obviously open to the Crown to have disallowed the 
deduction on account of renewsals and allowed a deduction for wear and 
tear but the Re\enuc evidently as a matter of convenience both to the 
assessee and to the Revenue allowed the cost of renewals as a deduction 

The London County Council acquired some hor-*c tramways and re¬ 
constructed them for electric traffic At the time of reconstruction only 
a part of the track wasi completely worn out the a\cragc unejdiau«ted life 
of the horse rails replaced being eight years Under an arrangement 
agreed to by the Crown and the Council it had been the practice to allow 
as*a deduction from profits the co<t of the actual renewals in each year 
The Council claimed that the deduction under the practice should *1®^, ? 
restricted to the co t of renewal of the rads wholly exhausted (as conceded 
by the Crown) but should include an allowance for the partial cxhaustiw 
of the remainder of the track which had been reconstructed Tailing this 
they asked that the assessment should be amended by allowing the depre¬ 
ciation during the year Held that no question of law wa^i involved that 
accepting the practice the Council were not entitled to more than an 
allowance for renewal of the lines which had been completely worn oat 
and that they were not entitled to have the C3«!e re heard on a differimt 
principle London Cotinly Council v Edivards 5 Tax Cases 383,25 TX*^ 
319 

See also "Rhodesia Raihvoys \ Itfcome Vw Collector 1933 ITR 227 
(PC) referred to under clau>c (tv) ( Accumulated Repairs ) 

Live stock—^Per Roulatt J — Now those words authorise such 
deduction as the Coinmissioner«i may think just and reasonable as 
representing the diminished value by reason of wear and tear dunng 
the year of any machinery or plant I do not know whether a horse 
used for traction comes withm that or whether it does not but I am 
clearly of opinion that the diminished value of a breeding animal 
merely due to the fact that having lived a year it is a year nearer d® 
IS not withm this section 'kou need not take only the 
case of an an mal you may take the case of the value of a prolific tree 
You have here an article which you are not wearing out bv use 
have got an article whether it be an animal or a vegetable article the 
life of which is only a limited term of years As the years go on you 
take the produce and reproduebem of the animal or the tree but wh^ 
the years come to an end the anttnal or the tree or whatever it maj 1^ 
die« or IS killed because it is no longer worth keeping The d m nished 
value of an animal or tree the ^ux of time is not diminished value 
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by reason of wear and tear it is amply diminished lalue because >ou 
have invested your monej in a source of production which ts a 
wasting source of production Derb\ Earl of v A\!n er 6 Tax Gj 
665 (1915) 3K.B 374 o lax es 

The Indian lav see clause (ttw) below specificallj allows for the cost 
of replaced dead and discarded livestodc used in the bus nes 

(vii) m respect of any such building, machiner} or plant 
uliich has been sold or discarded or demohshed or destro)ed, the 
amount bj which the written down value thereof exceeds the 
amount for which the building machinery or plant as the case 
may be is actually sold or Us scrap value 

Provided that such amount is actually written off in the 
books of the assessee 

Provided further that where the amount for which any 
such building machmerj or plant is «old exceeds the written 
down value so much of the excess as does not exceed the differ 
ence between the original cost and the written down value shall be 
deemed to be profits of the previous year m which the sale took 
place 

Provided further that where anj insurance salvage or 
compensation monej s arc received in respect of any such building 
machmerj or plant which has been discarded or demolished or 
destrojed and the amount of such moneys does not exceed the 
written down value the amount allowable under this clause shall 
be the amount if anj by which the difference between the written 
down value and tlie scrap value exceeds the amount of such 
monevs 

Provaded further that where any msurance salvage or 
compensation monej s are received in respect of any such build 
mg machmery or plant as aforesaid and the amount of such 
moneys exceeds the difference between the written down value 
and the smp value no amo int sii,»ll b'* allow ibic under this 
clause and so much of the excess as does not exceed the difference 
between the original cost and the written down value less the 
scrap value shall lie deemed to be profits of the f revioiis vear m 
which such monejs were received 

F*ro\ided further that for the purposes of this cIau^e the 
original cost of a building the written down value of which is 
determined m accordance w ith the provaso to sub-section (5) 
shall be deemed to be the written down value ‘'o determined as 
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at the date of its being brought into use for the purposes of the 
business, profession or vocation 

Recent Changes—Three important chnnges were made in 1939 
(t) The condition of obsolescence t\as given up, but 
(it) the loss should be actually wTitten off by the assesscc and 
(ill) exce«s sale proceeds will be deemed to be income when such 
execs'^ an«cs 

In 1946 the concession \ras extended to buddings, and also so as to 
cover m all cases loss through demolition or destruction Turthermore, the 
excess of sale proceeds over the original cost was exempted from tax as a 
capital receipt Provisos were also added to ensure that insurance and 
other moneys for loss of machinery, etc, were deducted from the admissible 
allowance 

The rulings both m the United Kingdom and in India as to what 
constitutes obsolescence are of no interest now 

Any machinery or plant—^Till 1946, the word 'such* did not find a 
place m this clause m the beginning words, so the question^ that arise 
about user dunng the year m respect of clauses («') to (ta) did not arise 
under this clause But any claim under any of thc«e clauses can arise 
only in respect of a continuing business and not m respect of one which 
IS sold as a whole or wound up Similarh profits on the sale of machinery 
or plant in such circumstances could not be taxed under the proviso 

Buildings Furniture, etc—Note that neither the old nor the new 
clause (before 1916) applies to buildings or furniture whereas clauses 
(w) to (-w) (both old and new) so nppl> See also Rao Bahaduf 
Loxminarayan v Comintsstoner of Income tax, UP, 3 ITC 269 I" 
1946 the clause was extended to buddings 

History—The pre-1939 law is of little interest now Secre‘<‘^ 
Board of Revenue, Madras v S R M A R Ramanatkan Chettiar, l 
ITC 244, decided under the old law is of interest only m that it held that 
as the statute was punctuated, it was open to it to take punctuation marks 
into account, and that the absence of a comma ga\e the clue to the correct 
interpretation 

Original cost—Succession to business—^The original cost to 
assessee for the purpose of this clause would apparently be the same as for 
the purpose of clause (t/r) See notes under that clause as regards the 
difference of opinion on the subject 

Second proviso—This proviso as amended in 1946 results m ^ 
excess of the sale proceeds over the original cost being free from tax, bu 
the excess up to this limit and over the written down value is taxable as ® 
receipt 

Third and fourth provisos—^These deal with cases other than sal& 
In these cases the estimated scrap value of the asset has to be taken mt 
account and the difference between the wntlen down value and the scrap 
value has to be considered m malung the allowance If the insurance etc, 
moneys do not exceed the written down value allowance is given of t 
wntten down value minus the scrap value tninits the in«unnce *T*°*'^'* 
in the converse case, no allowance is given and the amount received nti 
the Witten down value plus the scrap value is taxed as a receipt m 
year in which the money is received 
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Fifth proviso—This fills a lacuna and withdraws an unintended 
benefit It has to be read with the firet proviso to sub-section (3) which 
was inserted simultaneousb In the absence of the«e two provisos ob¬ 
solescence allowance would be allowed on the basis of an ongma! cost 
relating to a time when the building was not used for the business and 
higher than its value when it first came to be used for the bu mess 

Saleable but not sold—When claim arises —In respect of 
machinery and plant discarded but not sold the cla m for obsoleccence (now 
for wnte-off) even if not obsolescent can be allowed only in the accounting 
year m which the machinery or plant is discarded, Radha Ktshen & Sons 
\ Comm\ss\oner of Income tax Punjab, 3 ITC 73 If the discard ng 
and sale do not take place in the same accounting year there mil be only 
one allo\\ance \iz in the year of discarding and at the difference between 
the \\ntten down value and the estimated scrap value and there will be 
no further adjustment iQ a later year when the machinery etc may 
be sold either by wa> of further altouance because it was «oId for less 
than estimated scrap value or by way of addition to profit because the 
machinery etc fetched more than scrap value An addition to profit sviil 
be made under the second proviso only tf the selling pnce exceeds the 
wnlten-down value which is an entirely different thing from scrap value. 

(wtj) m respect of animals winch hive been used for the 
purposes of the business, profession or vocation otherwise thin 
as stock m trade and have died or become permanently useless 
for such purposes the difference between the original cost to the 
assessee of the animals and the amount if any realised m res¬ 
pect of the carcasses or animals. 

History—The clause was inserted by Act III of 1928 Draught 
animals and other live-stock are not plant see Derby \ Aylmer 6 Tax 
Cases 655 (1915) 3 K,B 374 under section 10 (2) (ti) but they are 
analogous to plant and it was therefore thought desirable to give some 
concession in respect of them The atlo^^ance i independent of replace 
ment. Note the word realised, not realised or realisable 

The business etc. referred to is the business the income of which i» 
under assessment Accordingly where a dairy busmes« had been closed 
in 1930 and the live stock sold in 1932 and this loss was claimed in 1933 34 
in an assessment of income from bnck kilns and property the claim was 
disallowed In re Ganeshilal Bhaflouala (1938) ITR. 489 (All) 

(jx") any sums paid on account of land revenue local 
rates or municipal taxes m respecct of such part of the premises 
as IS used for the purposes of the business, profession or vocation, 
Allowance on account of rates or taxes — 

The allowance tmder this clause covers only the land revenue and 
local rates or municipal taxes paid ul respect of the portion of the 
fremtses uced for the purposes of the business Any other local rate or 
tax which IS payable irrespective of whether profits are made or not can 
be allow ed only under clause (xr) if it is not prohibited by sub sect on (4) 
Previous law—^Under the 1918 Act the whole tax was deductible 
even if only a part of the premi«es was used for the business A proviso 
to clause (ir) [corresponding to present clause (xv)] of this sub-«cction 
inserted by Act III of 1928 prohibited the allowance of local cates on 
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profits The substance of thi-. proviso was transferred ui 1930 to «ub 
section (4) 

Cesses based on Income—In In re Raja /)oli ProJoJ Stnfjlt ^ 
ITC 103 the Patna High Court held that road, public works and similar 
cesses paid on income from roj’altic^ arc not admissible deductions under 
section 12 the relevant condition in which wis then identical with and is 
now similar, to the coiresponding condition in ecetion 10 Sct clau c (xz) 
of sub section (2) The principle of the above division was reaflimicd m 
CoiitmwJionrr of Incoint Six \ Shtz'a Prasad Stnqh 2 ITC 57, 4 Pat 
7o2 AIR 1926 Pat 109 b> the same Court In Isabella Coal O? ' 
ComiJiiwioner of Ittcoitte tar 2 1 T C 87 53 Cal 76 AIR 1926 Cal 396 
however Calcutta H gh Lourt ruled that a ecss i>3id m respect of a collicrj 
to a local authoritv <n the basin of the average income of preceding jears 
IS an admissible deduction under this clause bccati^c the cess was paid m 
respect of the premises A proviso to old clause (ir) was introduced in 
1928 m order to counteract this ruling and thi^ proviso, now embodied in 
subsection (4) overrides both clause (ir) and ebuse (xf) of sub 
section (2) 

But cesses which have to be paid on output or despatches, whether 
profits are made or not are an admi«ib1c deduction In In re Vie K 3/ 
Selected Coal Coiufany, 1 IT C 281—a ca«e under section 10 (2) 
held, 

that such cesses based on output and despatches—arc not rates or 
taxe^ upon the premises of the business within the meaning of clause 
(2) (tntt) (now dau«e (i.r)] but that such expenses can be fairly said 
to come within the meaning of clause (2) (ix) (now clause (tv) J 
expenditure incurred solelj for the purpose of earning the profits or 
gams 

In Commissuiner of htcomc tax, Denqa! \ Cstrufada Dafta 1943 I TJb 
499 confinned bv the Privj Council 1946 I T R 100 it was held that the 
rates imposed on business premises within village unions under the Bengal 
Village Self Government Act arc an allowable deduction not being rates 
ba<scd on profits but on tlie circumstances and property of the assessee 
within the union where the rate relates onlv partiallj to the premi es 
the rate would have to be apportioned 

See also Howrah Amtd Railway v Comintsswner of Incoiiu lax^ 2 !• 
TC 509 A-IR 1928 Cat 579 referred to under section 10 (2) (») 
share of surplus profits m which iuch share was unsuccessfully claims 
to be a local rate 

Owner s taxes —In Inland Revenue v Scottish Central Electric Pozs 
Co, 15 Tax Cas 761 it was held (by the House of Lords) that owner 
rates paid qua owner and not gtio trader were not incurred for the 
pose of the trade but ni that case Uie assessee had already received a^i 
allowance under Schedule A and was refused a further allowance under 
Schedule D Also that case dealt with land within the United Kingdom 
% e wnthin Schedule A The ruling therefore is of limited application 
Ownership of land may be necessary for the purpose of the trade a" 
the payments in respect of the land may therefore be qm trader 

The position m India is dear Section 9 does not apply to premises 
used for the owner s business profession or vocation and while und« 
section 9 no allowance can be given for owner s rates such allowance is ad 
missible under section 10 (2) (ur), which does not distinguish between 
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owner s and occupier s rates and allow*? local rates and municipal taxes on 
such on the premises (if the allowance is not prohibited b\ sub section (4) 
Thi> I one of the several diflerences that can anse when an allowance k 
given under section 10 instead of under section 9 

Municipal taxes—Licence fees—On companies—In Con imsstoner 
of Income tax v Nedungadi Bank 1 I T C 355 47 Mad 667 it was held 
following Smith v iion Bmery Co, 5 Tax Cases 568 and bshcr's WiU 
slnre Brcu.ery Ltd v Bruce 6Tax Cases 399, (1915) A C 433 thatacom 
pan) tax levied by a Municipali^ bacedon the capital was an expenditure 
incurred sole!) for the purpose of earning profits or gams 

Per CoiUtt Trotter CJ — This is a tax or a toll not on profits 
or on income or on profession since it is based not on the amount of 
profit or salary earned but on the paid up capital It is therefore^ in 
no sense an income or profession tax. It is a compulsorv tcil on ucli 
trading companies without which |hq are permitt^ to carrj ou their 
trade for more than 60 days m any half ) ear It is not «tricti} i 
licence fee but is nearer in analogy to ^at than it is to an Ineone 
tax 

It IS dearly not m the nature of capital expenditure suite it is not 
met out of capital and does not dimuush the capital We are of 
opinion that it is not It is not a tax on profits or income but a nece» 
sarv condition precedent to any earning of profits It is an impo«t 
without paying which the firm cannot trade within the Muntcipalm 
Municipal taxes—Profession taxes—Under the Madras Gtv Muni 
cipal Act a tax is levied on professions trade? etc It was contended on 
behalf of an assessee that the tax was a licence fee and therefore an ex 
penditure that had to be necessarily incurred as a prehminar) expenditure 
before anv profession could be exera<ed and therefore deductible from the 
income under section II Held that (o) the words b) waj of a licence 
fee m section 111 of the City Municipal Act do not imply that the tax 
is a licence fee but that it should be paid hke a licence fee as there is no 
provision w^hich makes the carrying on of a profession illegal unles? the fee 
has been paid nor is any formal licence issued authorising the exercise 
of a profession (fr) professional men arc taxed not because they cany on a 
profession but because th^ earn income It seems to us impossible to 
pred cate that Government ^cers pay profession tax to enable them to earn 
their 'alary (c) being a payment out of income and not a preliminary 
expenditure necessary to the earning of income the tax cannot be deducted 
under section 11 Commissioner of Income-tax Madras v Kwg and Part 
ndqe 2ITC 142 49 Mad. 296 AIR 1926 Mad 368 

Income tax itself cannot be deducted from the profits— Now thi- 
profit upon which the Income-tax is charged is what is left after you have 
paid all the necessary expense? to earn that profit Profit is a plain English 
word that is what is charged with income-tax But if you confound what 
IS the necessary expenditure to earn that profit with the incomc-fax w Inch 
Is a part of the profit itself one can understand how you get into the con 
fusion which 1ia« induced the learned coun»el at such very considerable length 
to point out that this is not a charge upon the profits at all Tlie annver is 
that it is The income-tax is a cha^ upon the profit the thing which is 
taxed IS the profit that is made and y«i must ascertain wlut is the profit 
that IS made before you deduct the tax—you have no nght to deduct the 
1—78 
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Income tax before you ascertain wbat the profit is I cannot understand 
how you can make the Income-tax part of tht expenditure per Hah 
bury LC ,in Ashton Gas Co v Attorney G ncral, (1906) A C 10 

See also the case of the Eastern Extension Australasian, etc, Telegraph 
Company 44 Mad 489 1 IT C I^ under section 42 

In Johnston v Chestergate Hat Manufaelurtng Co , (1915) 2 Ch 338 
in which a manager was entitled under an agreement to a «alar> plus a share 
in the net profits net profits being defin^ in the agreement to mean 'the 
net sums available for dividends as certified by the auditors of the company 
after payment of all salaries rent interest at the rate of 5 

cent per annum on the capital and after making such allowance for depre¬ 
ciation as the auditors may advise’ it %vas held by Sargant, J, that income 
tax was part of the profits and could therefore not be deducted from the 
profits in settling the share due to the manager If the agreement had ex 
prc'sly provided that the income tax should be deducted before ascertaining 
the share due to the manager the position would have been different 

In constru ng a lease deed of a colliery which ran thus tlie lessee shall 
also pay an8 discharge all taxes rates, assessments and impositions what 
ever being in the nature of a public demand which shall 
charged assessed or imposed upon the said mines/ jt was held that the 
lessor was not entitled to claim from the lessee the income-tax paid by the 
former since the tax was not on the mine but on the lessior^s income, Befi' 
gd Coal Co v Janardan Ktshortlal Singh Deo, 1938 ITR 632 (PC) 

Foreign taxes—As regards foreign taxes pud the practice in the 
United Kingdom has been to allow such taxes as business expenses thtmgh 
there is no express legal provision to that effect—see Stevens v Durhain 
Roodepoort Gold Mining Company $ Tax ^ses 402 25 T E R. 316 hut 
not if there is an arrangement fjr Double Income tax Relief Rule 1 of 
Case I of Schedule D however iprovides for allowance of foreign income- 
tax in respect of foreign incoiro from securities and it has been held that 
the allow anee can be claimed only in respect of such part of the income a* 
IS taxed in the United Kingdon^ Seotlish American Investment Trust v Com- 
intssxoners of Inland Revenue 17 A T C 49 (C S ) In India the pos t on 
IS as beloiv If the income is ^ntitled to Double Income tax Relief—^whether 
under section 49 (United Kmedom) or under section 49 A—(Indian States 
and Bntish Dominions) or unner section 49 D—it should be computed m the 
manner hid dowm m this section i e foreign taxes should not be deducted 
Aurrsys '\yx) "flii wi vcfc.-5,^V«Wi 

(^) any sum paid to an employee as bonus or comnns 
Sion for services rendered when such sum would not have been 
payable to him as profits or dividend if it had not been paid aS 
bonus or commission 


Provided that the amount of the bonus or commission iS 
of a reasonable amount witli rC^et'cnce to— 

(o) the pay of the employee and the conditions of 
service, 
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(ft) the profits of the business, profession or vocation for 
the year m question; and 

(c) the general practice in similar businesses, professions 
or vocations. 

History—Tbis dau«e was inserted by Act XXIII of 1930 It renders 
the Madras High Court ruling m R E Mohammad Kasim RoutI er’s case, 
2 IT C 482 obsolete The exemption from double taxat on given by 
Notification No 8 dated 24th Man^ 1928 (see section 60) however still 
continues and applies to cases not covered by this clause 

Double taxation —Under this notification, the following class of in 
come shall be exempt from the lax payable under this Act but shall be 
taken into account in determining the total income of an as»es9ce for the 
purpose of this Act 

(1) Sums received by an asscssee on account of salary bonus com 
mission or other remuneration for services rendered or m lieu of mtertsi 
on money advanced to a person for the purposes of his business 

Where such sums have been paid out of or determined with reference 
to the profits of the business and b> reason of such mode of pa>ment or 
determination have not been allowed as a deduction but have been included 
in the profits of the business on which income tax has been assessed and 
charged under the head 'business 

Provided that such sums shall not be exempt from the payment of 
super tax unless they are paid to the assessee by a person other than a coni 
pany and have already Men assessed to su] er lax 

It will be noted that the above notification applies only to a business 
and not to profession or vxication and also only where the disallowanct is 
because of the particular mode of payment or dctennination It might 
seem therefore that if the disallossance is on other grounds tg extrava 
gance of remuneration double taxation is permissible but this would not 
be correct because even in such a case the disallowance is ultimately based 
on the ground that the case is one of distnbution of profit and not one of 
expenditure to cam the profit 

Scope—The object of this clause is to allow only bona fide payments 
and the various conditions laid doivn are intendci! to secure tins object The 
condition m the substantive part of the clause is intended to prcNcnt [art 
ners of firms and dominant shareholders in pm-ate compan c« from abusing 
this concession The conditions in the piwiso are intended to prirvcnt col 
I'usivc cfectoufiuny nr comdritiftw htOV oaspiajws 

The cond ons of service need not be contractual The qucsti ni« ans 
mg under this clause are mostly questions of degree and therefore of fact 
Where under an agreement the managers of an asscssee were entitled 
to retain the net profits after paving Uie asvessce-propnetor a percentage 
of gross realisations pins a fixed «uro it was held that the as^esvee was not 
entitled to deduct from his taxable profits the amounts retained by the 
managers for, even if such amounts were bonus or commission they vvere 
not sums ' wh ch would not have been pavable to him as profits or dividend 
if it had not been paid as bonus or conunission as stated in this ebu e In 
re Nnstfiga Clandra Vandy 19^6 ITR. 42S (Cat) 
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(xi) when tlie assessee’s accounts in respect of any part 
of Ills business, profession or vocation are not kept on the cash 
basis, such sum, in respect of bad and doubtful debts, due to the 
assessee in respect of that part of his business, profession or 
vocation, and in the case of an assessee carrying on a banking 
or money-lending business, such sum in respect of loans made in 
the ordinary course of such business as the Income-tax Officer 
may estimate to he irrecoverable but not exceeding the amount 
actually written off as irrecoverable in the books of the assessee: 

Provided that if the amount ultimately recovered on any 
such debt or loan is greater than the difference between the whole 
debt or loan and the amount so allowed, the excess shall be 
deemed to be a profit of the year in which it is recovered, and 
if less, the deficiency shall be deemed to be a business expense 
of that year 

Bad debts—This clause incorporates in the statute what had been 
originally included in executive instructions and what, in any case was 
covered either bj the Privy Council ruling m the Chiluains ease or by 
first pnnciplc> of ac(.ouiUaiic> and commercial usage 

It will be noted that this cIqu«c contemplates the possibility pf thn 
accounts of a part of the bu«iiiess profession or vocation being on a ca«n 
basis and the rest on a mercantile i e, accnied basis But can the accounts 
of the same part of the business be on a cash liasis tn respect of certain 
items and on an accrued basis m respect of others^ See notes under 
section 13 

Cash basis —There is no definition of this expression but what is evi¬ 
dently meant is a basis under winch debits and credits are made only when 
cash (or us equivalent) is received or paid instead of when a liabihlj 
created or extinguished Under a cash basis, the problem of allowance for 
bad debts will not arise because ex hy(<alhesi such debts will have been ex¬ 
cluded in working out Profit and Lo<« 

Under the mercantile accounlancj system an entry is made on 
receipt side when a sale is concluded althou^ tlie money on account of 
such a «ale has not been paid and in making up tlie accounts at the end of 
the year such entries are treated as rec«pts, and the tax is levied on these 
book profits” It may happen that some of these ' book profits ' cannot be 
re^vered, they are wntten olT as ‘bad debts” when found to be irrecover¬ 
able and since such ‘ book profits” have been included in the income as 
sessed Jo income tax, the ‘‘bad debts” must be written off against the ‘ book 
profits” in the year in which they are written off m the account' as ir¬ 
recoverable Where the cash system is adopted, there can as already stated 
be no ' bad debts” 

Irrecoverable loans of money-lenders—"Money is the stock-m trade 
of money-lenders and bankers and it is imiiiatenal an their case whetlier 
the accounts are on a cash or on a mercantile basis The claim can be 
made only in respect of losses m the ordinary course of money lending or 
banking, te, not relating to transactions of a capital (*e, fixed capital) 
nature or to other parts of the assessee’s business if any. 



S 10 (2)] 


BAD DEBTS 


621 


Actually written off—i r deducted as lo s in preparing the Profit 
and Loss Accounts according to the assessees sjstem of accounting —See 
-ection 13 It is not necessary that the bad debt or irrecoverable loan 
should have been forgiven or finally wntten off from all the accounts of 
the assessee 

Such sum as the Income tax Officer may estimate—The 

question is one of fact to be determined by the Income tax Officer with 
reference to the evidence The Income tax Officer is to make an estimate 
of the allowance each year on the facts before him 

Conditions —A bad debt or irrecovenWe loan will be allowed onh i f— 

(a) the assessee has written it off his accounts 

(b) it has actually become bad or irrecoverable ind 

(c) it actually became so in the previous yia/ but (d) any re¬ 
ceipt in later years, in respect of the loss written off will be liable to tax as 
income 

Irrecoverable—The word irrecoverable in the term ‘irrecoverable 
loan’ should be given a wider sense than its technical legal meaning — 
See rulings referred to below 

It IS for the assessee to prove when an item became irrecoverable and 
the fact that a suit became time»barrcd is not conclusive 

The contention that a debt or loan had been wntlen off the books of 
the creditor and could therefore no longer be recovered b\ suit will not be 
admitted by the Income tax Officer because a creditor who has writtm off 
a debt or loan m hts accounts as bad or irrecoverable is not in am wav 
debarred from suing for its recovery unless the act of writing off is coni 
municated to the debtor or it is agre« between fhe creditor and debtor that 
a certain amount «haU be paid and accepted m full satisfaction See Sh^am 
Chamber, Lid v Commissioner of Income lax, Punjab, 19-11 I T R 224 

Excess recoveries—Under the proviso if a bad debt allowed for is 
afterwards recovered it is treated as income and similarly if a debt origi¬ 
nally considered good bv the Income lax Officer is finally lost it t=. treated 
as an allowance in the year of loss Tlie word ‘ultimately is evidenth 
subject to no limitation of time The words business expense which 
have nowhere been defined apparently mean revenue expenditure 
admissible under clause (xv) 

There is no provision in the Untied Kingdom law corresponding to 
this proviso According to /inderson and Halstead r Birrell 16 Tax 
Cases 200 once a debt has been valued that value is final and cannot be 
reopened on the ground that the debt had grown either more or less in 
value Also according lo Lawrence J tn Lock V /ones 23 Tax Cases 
749 , “ m ^l^ctness if after a debt has been valued it is subse¬ 

quently realised at a higher figure then the excess is to be d sregarded ' 
See aso the Bntish Mexican Petroleum Co" case, 16 Tax Cases ^70 (H L ) 
referred to under section 13 

On the other hand when refemng to jhe practice of Revenue 
authorities in the United Kingdom allowing as bad debts in later years 
Items considered good at an earlier «tage, lird Simon said m Absalom v 
TMot IW (HI-) 2G Tax Cases 166 that the practice of the Revenue 
"is not due to benevolence but to statutory law 

The law in the United Kingdom on this subject is by no means cSear, 
(see the dissenting judgment of Scott, L.J, in the above case) and practice 
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seems to be to tax excess recoveries m later years and aUo to allow further 
deficiencies m such years 

Debts not connected with business—These arc of a capital nature, 
«ee Slott V Hoddinott 7 Tax Cases 85 and similar cases Thci loss ansing 
to a businessman out of his current account with his banker as a result 
of the latter s bankruptcy is a bad debt of the businessman Commtssroner 
of Income lax, Burma v llajt Abdul Gany Ayub, 1941 ITR. 339 

A debt due to a company on account of call of its capital is not a bad 
debt arising out of its busuttss and an) eventual receipt on that account 
IS a capital receipt In re Multan Lleclrtc Supply Co, 1945 I TR. 457 
Where a firm doing money lending business and also holding the managing 
agency of a company advanced a large sum of moiiej to the coinpanj and 
eventually write off thu loan U was held bv tlie tnbimal that the loan 
had not been made in the course of the money lending busme s and was 
therefore not a bad debt Tlien. was evidence for the finding b> the 
Tribunal Vissanjt & Sons v Commissioner of Income tax, 1946 I T R 272 
(Bom ) Evidently the assessee did not seek to claim the deduction as 
expenditure necessary for the agency business, if he did it would have 
been disallowed a capital expenditure 

Debts of closed business—The proviso applies only to a continui^ 
business and recoveries of bad debts of closed businesses already allowed 
for when the businesses were carried on would be capital receipts Losses 
arising in later years in respect of the outstandings of a closed bu mess are 
not bad debts of current businesses m those later years See rulings 
section 24 m respect of set-off of losses 

Where a money lender starts a separate partnership business which he 
winds up on loss he cannot convert that loss into a bad debt of the money* 
lending business merely by treating in his books as a debt due to that bust 
ness from the partner of the defunct business Mothay Gangarasu v Com¬ 
missioner of Income fax, Madras, 1939 I T R 149 

Advances by professionel men to clients—Money advanced by ® 
law agent to a client and lost will be deductible from the law agent’s profits 
only if the making of loans of this kind is an ordinary incident m h'* 
professional trade or business Loans, w'hich are bald advances to 
comparatively new clients made by a solicitor and lost would not therefore 
be deductible Lending money to clients may often be done by solicitor 
but It is not an essential and ordinary fact of their profession The Hw is 
not concerned with the motives for such transactions and no custorn 
can rest on what an individual solicitor does Hagar^ and Bum Murdoch 
v Inland Revettue. 1929 A C 386 45 TLR 338 

A fiTO of solicitors who also acted as insurance agents, factors 
registered stock brokers but did not hold itself out as financiers or money* 
lenders was however in the habit of lending money to clients and a 
question arose as to the deductibih^ of bad debts arising out of such 
lending The firm sought to distmgush its case from that of Hogart 
and Burn Murdoch on the ground that its business was a composite 
one including money lending but the Court of Session saw no difference 
because even m the other case there was a finding that the assessees m 
addition to their other work as law ^ents earned on the business of lendii^ 
money The claim to deduct bad debts was therefore disallowed 
A & F Rutherford v Inland Revenue 18 A T C 273 
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Bad debts —Although the Act (as it stood before 1939) nowhere m 
terms authonsed the deduction of bad debts of a business such a deduction 
wai necessarily allowable. What are chargeable to income tax m respect 
of a business are its profits and gams of the jear, and in assessing the 
amount of profits and gams of a year, account must necessanij be taken of 
all losses incurred Otherwise jou would not arrive at the true profits and 
gains For the purpose of computing profits and gams each year is a 
separate self-contained penod of time m regard to which profits earned or 
losses sustained before or after it are irrelevant It follows therefore that 
a debt which had m fact become bad before the commencement of a 
particular year could not properly be deducted m ascertaining the profits 
of that } ear The assessee has no option as to when he should declare a 
debt to be bad Whether a debt IS bad and when it becomes such 
are questions of fact to be determined m cases of dispute not by the 
assessee or by the exerase of any ‘option' on his part but by the appropnate 
tnbunal on a consideration of all relevant and admissible evidence Com 
mtssioner of Income fax, C P v Str S M Chfnavts, 59 I A. 290 36 
CWJ^ 797, 63 ML.J 361 (PC.) See also Ltmless v SuHizan (1881) 

6 A.C 373 (New Bumswick case) and Gleaner and Co v Assesstneni 
Committee, (1922) 2 AC 169 (Jamaica case) In the latter the Pnvj 
Council held that once debts had been valued and allowance made for bad 
and doubtful debts further alteration in later years could not be made 
See also Bniuh ilexiean Petroleum Co v Inland Pevrrfue, 16 Tax Cases S70 
(HJL.) m which debts forgiven in a later year \\ere not treated as trading 
receipts The practice in the United Kingdom however appears to have 
been to allow a debt as bad in a later year even through lo an earlier } ear 
It may have been treated as good and simihriy lo tax realisations of written 
off debts The correctness of the practice uas considered by the House 
of Lords in Absalom v Talbot (1944) 26 Ta.x Cases 166 m which the 
soundness of the decision in Cleaner & Cos case was doubted and Lord 
Simon observed that the Keveoue practice is not due to 

benevolence but to statutory law' The correct position, 

ultimately it would seem is that the badness of a debt is a que^tlOn of fact 
and that there being no estoppel or res judicata m such matters changed 
circumstances would justify changed conclusions Sec also Bnston v 
Wtlham Diehnson & Co 1946 KBD lo a similar effect 


The finding as to the nature of a specific item of debt however, 
operates only for the particular assessment RuUamal Rammall Ram v 
Commissioner of Income-tax, Punjab, 7 IT C. 352 and can aside 

by the Court if it is not based on mitenals or is perverse P R Ar M 
Muthubaruppan CAcVwr V Commissioner of Income tax Madras, 1939 
ITR. 76 Huiamekand faga^har Mol v Commissioner of Income tax 
Punjab 1935 ITR 211 British Coflon Grwer/ Assoaahon v Commix 
siofier of Income tax, Punjab 1937 ITR. 279 The form in whicli a 
question of law usually anscs is whether the Income-tax Commissioner wa* 
upon tne evidence, oblged in law to allow the deductions and if not 
whether m amvung at his decision he has departed from or mts-ippled 
the principles which m iw govern the matter In re Binjraj fluiumeland 
S ITC 303 , 58 1^1 1446 A-TR 1931 Cat 683 Dilluram I dan \ 
Cornpiijjioii’er of Income ‘ax. Punjab 1937 ITR 502 The 
Officer must be consistent m his findings For example, having found that 
m the accounU of a continuing business a debt was ,V 

cannot find on the same evidence that it became bad before 
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Hanutram Bhura ^fal v Commtsstoner of lncortie~tav, Bihar and Orissa, 
1938 TTR 290 On the other hand where, m the first jear, the Income- 
tax Officer held that a debt had not then become bad, and in the next xear 
held that it had alread} become bad, his action was not disapproaed, 
because there was additional evidence before him justifying the contrara 
conclusion Kamram Canpafan \ Commisstottcr of Income lax, B & 0, 
1941 1 T R 332 

The mere fact that a debt was incurred at a date bejond the period of 
limitation will not itself make a debt bad, still le^s will it fix the date at 
which a debt will become bid A statute barred debt is not necessarily 
bad nor a non statute barred debt necessarily good, 5‘ir M Chtlnams 
case, supra The age of the debt is no doubt a relevant matter to take 
into consideration In ever> case it is a question, of fact to be determined 
by the appropriate tribunal after consideration of all relevant circumstances 
There is nothing wrong m the assumption that mj long as there is an) ray of 
bope left however dun to recover a debt and so long as the debt is m 
process of realisation the debt is not irrecoverable, Bntuh Colton Groixer^ 
Association v Coinmunoitcr of Income tax, Punjab, 1937 ITR 279 

It makes no difference whether the debt ts due from a human being or 
from 1 joint stock company m either case it is a question of fact whether 
and when a debt becomes bad There is no justification for treating aH 
debts from companies as necessarily good merely because the debtor com 
pany has not gone into liquidation, Dinshmv V Commissioner of Income tox, 
Bombay, 1934 ITR 319 (PC) 61 IA 318 58 Bom 579 

The departmental practice of declaring a debt to be pnma facie bad 
when it IS barred by limitation is not unreasonable but this presumption is 
rebuttable Bansidar Poddar v Commwfioinr of Income tax Bihar and 
Orijjo, 7ITC U7 AIR 19M Pat 46 Refraining from pressing a 
debt out of extra business motives, eff, friendship or relationship will not 
make the debt bad Prag Naram v Commissioner of Income tax, U P 
(A1I),6ITC 110 t 

Where there ts a default in respect of hire purchase payments the 
question of an allowance for bad debts can arise only after the property 
recovered from the debtor had been properly valued cif a motor lorry 
by attempting to sell it, Shamsher Ah Abdul Hti-arom v Commissioner of 
Income tax, CP, 1945 ITR 240 A fair, expert valuation would 
doubtless be sufficient evidence of value 

When accounts are kept on the mercantile basis and interest is added 
to a debt from year to year and tax charged on such interest it would not 
be ordinarily open to the Income lax Officer to hold that the debt h^o 
become bad in an earlier year Hanutram Bhura Mai v Commissioner of 
hKOmetax, Bihar and Orissa, 1938 ITR 290 Similarly if no interest 
has been added it would not be open to the assessee to claim that the debt 
liad not become bad when the interest ceased to be so added Sheo Sahay 
Mai V Commissioner of Income tax, B and 0, 1938 ITR. 4S5 

Where an assessee took over the assets and liabilities of a debtor of 
bis and paid off the latter's creditors including himself at 8 annas m the 
rupee, and claimed to deduct as a bad debt m a later year the debt «ti1l alleged 
to be due from the debtor it was, held that since the debtor had been 
absolved from alt further itabili^ when the compounding with creditors vvas 
made, the debt became bad then and not in a later vear as claimed Sheo 



BAD DEBTS 


S 10 (2)J 


625 


Sehay Mai v Commissioner of Income tax, Bihar and Orissa 1938 IT R. 
485 

Where a partnership js dissolved and a partner tal^es over outstanding' 
debts as his share of the assets such assets are ordinarily part of his capital 
and anj bad debt ansing out of them is a capital loss, Chimanld Ramanlal v 
Commissioner of Income tax, Bengal 1940 ITR. 408 Commissioner of 
Income “etx, Burma v SPK ARM family, 1941 IT R. 6^ but if the 
debt •was a trading debt e g, due from a customer or a loan due to a raonqr 
lender from a borrower, and if at the time of dissolution the debt was not 
bad loss due to subsequent badness of the debt is a trading loss since trading 
debts are circulating capital and the loss arose after the dissolution This 
IS no doubt the underlying idea in Commtssujtfer of Income tax, Madras v 
I'enkatasubbiali Cheiti, 1946 ITR 227 and Deoktnandan & Sons \ Com 
mssstoner of Income *ax, Punjab, 1941 ITR 202, though there are sug¬ 
gestions in the latter that even if the debt had been bad at the time of 
dissolution this loss would still be allowable Such, an allowance could be 
claimed it is submitted, only if at the time of dts^oIut 10 n the extent of bad 
nesi> of the debt could not be estimated or if full value had been placed 
on the debt without any attempt to estimate its badness The ultimate 
•entenon m all such cases is whether the debts arc circulaiuig capital or 
fixed capital In the Madras case the interest on the debts taken over 
was regularly assessed. A partner in a firm cannot ordinarily single out 
a particular bad debt as his share he can only take his share in the result 
of the firms getting an allowance for bad debts Motile! Oniara Chandra 
y Commissioner of Income tax, CJ*, 6 ITC 16 

Bad d^ts due from ex partners m a business tannot be set ofi against 
profits in any other business they are not bad debts of the latter business, 
Commissioner of Income tax A/»raf v Armaehalom Chettior, 1934 ITR. 
401 (P C) A partner in a continuing partnership making a loss is cot a 
debtor, m respect of the business of the partnership to his other partners, 
and the latter cannot claim an allowance for bad debts on the ground that 
the first partner was not solvent and that therefore the other partners would 
have to bear the whole loss of the partnership Commissioner of Income tax, 
Sind V Khetnehand Ramdas 1936 ITR 173 (PC) see also notes under 
section 24 as to set off of losses 

A real debt must have been in existence if a claim for an allowance for 
bad debts is to arise Therefore where a successor m a business had taken 
over among the assets the right to the refund of customs duties which the 
predecessor had paid under protest and ra respect of which he had both 
petitioned the Government and sued in the Courts, and having lost the 
daims the successor sought to deduct the amounts as bad debts the claims 
to refund being his circulating capital for which he had paid the predecessor, 
the claim was disallowed. As subsequent events showed duty had been pro¬ 
perly paid m the first instance and a mistaken belief that a refund was due 
cannot create a debt, and it was immatenal that the assessee chose to keep 
the item in a suspense account National Petroleum Co v Commissioner 
of Income tax, Bombay 1945 ITR. 338 

■Where a debtor had absconded and the Income tax Department con 
tended that the bad debt should have been claimed at the lime of the debtor’s 
absconding it was held that such a datm •would have been premature be 
fore three years had elapsed since, if the debtor had returned it would 
have been possible for the creditor (assessee) to sue within three y ears 
1-79 ' 
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Hamand Rai Harbagat Rai v Commtsstoner of Income tax, Punjab, 1936 
ITR 366 

A debtors insolvency does not by itself necessitate the conclusion that 
the debt is wholly or even partially bad, and in the absence of other stronger 
evidence, the date on which the <Mcial Receiver announces the final dividend 
would be an appropnate date for declaring the debt to be bad finally, 
Deokinandan & Sorts v Commissioner of Income tax Punjab, 1941 ITR. 
^32, Commissioner of Income tax, Burma v Hajee Abdul Gany Ayub, 1941 
ITR 339 

A debtor of an assignee became insolvent m 1929 and there tvas hti 
gallon in respect of preferential claims 2 ^inst the insolvent, cuhnmating m 
an appeal disposed of by the Pnvy Council in 1934 The assessee consulted 
the Official Assignee in 1936 as to the prospects of a further dividend and 
on receiving a discouraging reply, wrote off the bad debt in his accounts for 
1936-37 The Income-tax department disallowed the write-off on the ground 
that the debt should have been written off earlier even m 1929, when it 
was possible to infer that hardly any dividend would be paid It was held 
that there were no matenals for the conclusion of the department, Alago 
nanda Mudaltar v Commissioner of Income tax, M^ras, 1940 ITR- 69 
December, 1921 an 3s«essee obtained a mortgage deed m his favour 
In 1924 he sued for the usual mortgage decree which was made in Decem¬ 
ber, 1925 The propertv was sold and there was a balance still due for 
which he got a personal decree against the debtor in 19K Against this 
(wree there ws an appeal which was dismissed in November 1931 If* 
the meantime the creditor (assessee) had unsuccessfully attempted to eft 
force the decree On his claiming the amount as a bad debt in the accounts 
of 1932-33, the Income tax Officer held that the debt had become bad 
in 1929, while the Assistant Commissioner held that it had not become 
bad even m 1932 33 The Commissioner agreed with the Income tax Offi 
cer It was held that there was no evidence for the finding that the debt 
had become bad in 1929 The assessee would have been guilty of a fraud 
if he had attempted to claim it as a bad debt before 1932 33, since the per¬ 
sonal decree had still been pending till November, 1931 Whether it 
became a bad debt m 1932 33 or later was a question of fact to be determined 
by the Income-tax authorities Commissioner of Income tax, Punjab v 
Hukimchand Jagadditarmal 1936 ITR. 380 

A firm consisting of two partners was dissolved at the end of 1939 and 
each partner took a half share of the assets and liabilities One of the as 
sets was a loan of $5 000 advanced on second mortgage and this debt had been 
to $5 as being worthless So that each partner’s share v.as 
A partners started a new firm with his sons on the H* 

1^49 and on this date the new firm showed the amount in its books 
claimed that it was entitled to deduct $2500 (haR 
of 5000) plus ^enses m its accounts for 1940-41 on the ground that it 
not bound by the notional figure of $2 50 It was held that the correct cn 
tenon ivas the true value of the debt on the 13th Apnl 1940 when the new 
firm started. On that date its value was ml as subsequent events showed- 
The first mortgagee took steps to bring the property to sale, and there was 
not enough e\cn to pay him Therefore the debt in question had become 
bid before 1940 and not dunng 1940-41, CommusiOrter of Income-to^’ 
Madras V Ar M M Cmn 1945 ITR 290 

Burden of proof.—-The burden of proving tint a debt has become 
bad lies on the assessee Btnjroj Hulumchand v Commissioner of Income' 
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iax, Bengal 5 IT C 303 Ditturam Idan v Commissioner of Income tax, 
Punjab 1937 IT R. 502 Baumtal Dalai v Commissioner of Income tax, 
Punjab 1941 IT R 222 So also the burden of proving that what is 
claimed as a bad debt has alread> been taxed in an earlier year In re Bal 
devdas Rameshx-ar A.I R 1931 Cal 761 13S IC 2S0 

Suspense accounts—Bad debts—^Interest on.—If an assessee keeps 
a regular suspense account for interest on bad or doubtful debts and if there 
IS no reason to suspect the bona fide nature of the accounts interest accruing 
on these debts would not be taxable profits till it was actually realised or 
otherwise adjusted. When however the bad debts are realised the 
interest would automatically go into the profits as ex hypothesi the accounts 
are maintained on the commeraal or mercantile system. 

(xii) any expenditure (not being in the nature of capital 
expenditure) laid out or expended on scientific research related 
to the business , 

(xit:) any sum paid to a scientific research association 
havmg as its objects the undertaking of scientific research related 
to the class of business carried on, and any sum paid to a uni¬ 
versity, college or other institution to be used for such scientific 
research , 

Provided that such association, university, college or 
institution IS for the time being approved for the purposes of this 
clause by the prescribed authority, 

(xtif) in respect of any expenditure of a capital nature 
on scientific research related to the business, an aUowance for 
each of the five consecutive previous years beginning with the 
year in which the expenditure was incurred or where the expendi¬ 
ture was incurred prior to the commencement of the business, 
for each of the five consecutive prcMous years beginning mtb 
the year in which the business ivas commenced, one fifth of 
such expenditure 

Provided that no allowance shall be made for any expen¬ 
diture meurred more than three years before the commencement 
of the business 

Provided further that— 

(a) where an asset representing scientific research expen¬ 
diture of a capital nature ceases to be used for scientific research 
related to such business— 

(i) no allowance shall be made m respect of any previous 
year after the previous year m which the cessation takes place , 
and 

(ii) if the aggregate of the amounts allowed under this 
clause added to the value of the asset immediately before the 
cessation is less than the said expenditure, there shall also be 
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allowed in respect of the previous year in which the cessation 
takes place an additional deduction equal to the difference; 

[b) where such asset is sold without having been used 
for other purposes, the sale proceeds shall be taken to be the 
value of the asset immediately before the cessation, and if an 
additional allowance or a greater additional allowance^ would 
have been made in respect of the previous year in which the 
cessation occurred on the basis of that value, an amount equal 
to the additional allo%vancc which would have been made or as 
the case may be, to the difference between the additional allow¬ 
ance which would have been made and the additional allowance 
which was made for that year shall be made in respect of the 
previous year in which the sale occurs. 

(c) where the proceeds of the sale plus the total amount 
of allowances made under this clause exceed the amount of the 
expenditure, the excess or tl»e amount of the allowances so made 
whichever is the less, shall be treated as a receipt of the business 
accruing at the time of the sale ; 

(d) where a deduction is allowed for any previous year 
under this clause in respect of expenditure represented wholly 
or partly by anv asset, no deduction shall be allowed under clause 
(vi) or clause (vii) for the same previous year in respect of that 
asset; 

(<) where an asset is used in the business after it ceases 
to be used for scientific research related to the business, and a 
claim for an allo^vance under clause (vi) or clause (vii) is made 
in respect of that asset, the actual cost to the asscssce of the asset 
shall be treated as reduced by the amount of any deductions 
allowed under this clause ; 

(/) clause (6) of the proviso to clause (vi) shall apply 
in relation to deductions allowable under this clause as it applies 
in relation to deductions allowable in respect of depreciation 
(g) if any question arises under clause (xii), clause (xih) 
or this clause as to whether, and if so to what extent, any activity 
constitutes or constituted, or any asset is or was being used for» 
scientific research, the Central Board of Revenue shall refer 
the question to the prescribed authority, whose decision shall 
he final: 

Explanation .—^In clause (xii), clause (xiii) and this clause,— 
(t) ‘ Scientific research * means any activities in the fields 
of natural or applied science for the extension of knowledge ; 

(it) references to expenditure incurred on scientific re¬ 
search do not include any expenditure incurred in the acquisition 
of rights in, or arising out of scientific research but, save as afore- 
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said, include all expenditure mcurred for the prosecution of or 
the provisions offacilities for the prosecution of scientific research , 

(lit) references to scientific research related to a busmess 
or class of business include— 

(o) any scientific research which ntay lead to or facilitate 
an extension of that business, or as the case may be, all businesses 
of that class , 

(b) any scientific research of a medical nature which 
has a special relation to the welfare of workers employed m that 
business, or as tlie case may be, businesses of that class, 

History—These clauses, which are closely modelled on recent additions 
to the United Kingdom law were added in 1946 The maior part of the 
expenditure intended to be covered 1^ clauses {am) and (xttt) would it is 
submitted be allowable under clause (xv) even if these clau es did not ex 
ist and any way the new clauses remove doubt 

(aii) This covers cases of revenue expenditure on scientific research 
related to the business under assessment—not to the class of bu5ine<$ and 
in the former case it is imxnatenal whether the expenditure is incurred h} 
the business itself or through some other agenej and if through another 
agency, the question of that agency being approved will not arise If for 
example a specific problem m which the business is interested is referred 
to a scientific institution and the latter charges a fee or the actual expenses, 
the expenditure if of a revenue nature is allowable whether or not the in 
stitution has been approved 

Capital expenditure—See note* under clause (xv) below 
(jTiti) This relates to cases in which the research is related not «peci 
fically to the business under assessment but to the class of business the 
business may not benefit d rectly at all Even so the money pa d to the 
association or institution is allowable but (1) the association etc. must 
be approved by the prescribed aulhonty, and (2) though the point is not 
stated m terms the sum paid to the association etc must not be of a 
capital nature, 

(air) governs expenditure of a capital nature on research. Such 
expenditure will be allowed m five consecutive equal instalments and in 
respect of what wa incurred not more than three years before the com 
mencement of the business The vanous elaborate provisions are intended 
partly to av-oid double allowances once under this clause and appin under 
the obsolescence or dcprecution clauses and partly to provide for supple 
mentarv allmvances under other circumstances Broadh speaking fullallow 

ance, but not e.xceeding the onginal cost less scrap value will be given un l?r 
one diusc or another 

Retrospective effect—The Tinance \ct of 1W6 gave rc*ro pectne 
effect to the e thivc dauses by one year 

Prescribed authority—The Central BoanI of Revenue will In 
announce the authontv who will approve assoaatons and instiiut ons for 
the purpose of grants under clause arid the au htm^ wto wiU r 
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mme diSDutes cenmlly under these three clauses as to whether 
acUvities^constituted 'scientific research’ or whether partiralar assets a 
were used for such research The hvo authorities need not be idenUal 
The St rales issued by the Central Board of Revenue prescnbe the 
Suncil of Industnal and ScienUfic Research, 

Agncultural Research and the Indian RKearch Fund 
aiithonties for this purpose WhOT doubt anses as 

relates to the business or class of business or not, no reference sTOuld SCOT 
to he to the prescribed authority, which is concerned only with whether uie 
research is scientific and whether the assets are used for it 


Explanation clauses —Sub-clause (») The definition of ‘scientific 
research’ is wide, and where a doubt anses the prescribed authority wiU r 
solve It Sub clause («) excludes the cost of purchase of patent nghts ana 
the Jike What restncts the amcession js the condition that the 
showed be ‘related to the business’ This is obviously a question of la 
to he detenmned by the revenue authonties Sub clause (t), liberalises tn 
condition by allowing the concession even where the advantage is soniew 
indirect, but even this sub-clause can give rise only to questions of lac 
It should be noted that the research of a medical nature should be special y 
related to the welfare of workers m the business or class of business 


(xv) any expenditure (not being m the nature of capital 
expenditure or personal expenses of the assessee) laid out or ex- 
pended wholly and exclusively for the purpose of such business, 
profession or vocation. 

History—The mam part of the clause has been coming on from 1918. 
a proviso which was introduced in 1928 has now been embodied m s 
section (4) The ruling in Isabella Cool Company v Cotiwitsstoner ] 
Income tax, Bengal, S3 Cal 76,2 IT C 87, was nullified by the proviso 

The wording of this clause, before 1st Apnl, 1939, iras as below 
"Any expenditure (not being m the nature of capital expenditure) 
incurred solely for the purpose of earning such profits or gams 
Provided that nothing in clause (wn) or clause (»ar) shall be deemed 
to authorise the allowance of any sum paid on account of any cess, rate 
or tax levied on the profits or gams of any business or assessed at * 
proportion of or otherwise on the basis of anj such profits or gams 

Personal expenses—The reference to "personal expenses" in^p'*^ 
evidently partly by old section 11 and by section 12 and partly bj the TJnitw 
Kingdom law. »s otio«e, for, ex hypothesi, such expenses would not satiS‘> 
the other conditions 


Death duties —Expenditure on death duties or in resisting their P'"’ 
ment or m obtaining probate or letters of administration cannot be deducte 
from the profits of a business, profession or vocation Ramaszfaim 
V Comwiuj«>«rr of Income-tax, Madras, 1W3 ITR. 594, 

Chetliar v Ibid, 19-15 IT R, J83 Such expenditure is clearly of a 'person 
nature and is not laid out for the purpose of business, profession or vocation, 
perhaps, also, it is of a 'capital nature It is no argument to say that i 
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the expenditure >vas not incurred the busmens a stu would have been dis¬ 
trained, for the assessee docs not incur such expenditure as the owner of a 
business 

Relation of clause (xv) to other clauses—It will be seen that the 
allowance under clause (xu) which is the residual clause overlaps the 
allowances under some of the previous clauses, wth the exception of 
depreciation which is not an actual but only a notional expense and of loss 
which anses when machinery is discarded or cold, all the other expenses 
set out m the previous clauses are undoubtedly mcurred, if not solely for 
die purpose of earning the profits at least wholly and exclusivelj for the 
purpose of the business profession or vocation Nor can any of them be 
capital expenditure It would seem therefore that this clause should be 
construed to refer only to those expenses—not being items referred to m 
the previous clauses, and not being capital expenditure—which are incurred 
solely in eammg the profits Otherwise the restrictions and conditions 
imposed m the previous clauses become a nullity and the proper construe 
tion. It is submitted, is one that does not so make the previous clau es a 
nulli^ see Commissioner of Income tax, Bombay v Hajt Jamal Nur 
Mahomed 49 Bom 362, 1 ITC 396 

In Rathan Singh v Commissioner of Income tax, Madras, AIR. 1926 
JI 462 , 2 ITC 2^, however, the Madras High Court held that the 
reliefs in the several clauses of sub-section (2) were disjunctive and cumu¬ 
lative, and that if a deduction falls expressly withm the words of any 
one of the clauses the Crown could not wiAhold the deduction on the 
ground that the assessee had already received a larger benefit under another 
clause The Court accordingly held that the cost of certain renewals which 
■were neither current repairs tinder clause (r) nor capital expenditure, 
should be allowed as a deduction under clause (tr) [now (xv)], even 
though the depreciation allownmce granted under clause (m) is meant to 
cover such renewals It is submitted that the distinction between repairs 
and renewils is one of degree, that according to commercial practice repairs 
are revenue expenditure and renewals capital expenditure and that the 
difficulty contemplated by the Madras High Court cannot anse If expen 
diture on renewals is not capital expenditure, it must be expenditure on 
current repairs, and therefore admissible under clause (v) 

The cases referred to under this clause (xti) fall broadly into two 
classes raising the following questions (o) what is capital expenditure’ 
and (i) when is expenditure laid out for the purpose of the business, etc 
Attention is also invited to the rulings set out under section 12 (other 
sources) in respect of which also the same two questions anse 

Capital expenditure —As regards capital expenditure, see also the 
Introduction and notes under section 3 Broadly speaking, it is the deduc¬ 
tion of expenditure on fixed capital that is prohibited, not that on circulating 
capital 

Broadly speaking outlay is deemed to be capital when it is made 
for the initiation of a business, or for a substantial replacement of 
equipment ”—Per Lord Sands m Commissioners of Inland Retenue v 
Granite, etc, Steamship Co, 6 A.TC 678, 13 Tax Cases 1 
“It is according to the legitnnate pnnaples of commercial practice to 
draw distinctions, and sharp di tmctions, between capital and revenue 
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expenditure, and it is no use cntiosing these, as it is easy to do, upon 
the ground that if you apply logic to them they become more or less 
indefensible They are matters of practical convenience, but practice 
convenience whidi is undoubtedly cr^xxlied in the generally understood 
prmciples of commercial accounting”—Per L P Clyde in Lothvin 
Chetmcal Co v Rogers, 11 Tax Cases 508 
* I know of no standard for making the vital, but often delicate, dis 
tmction between a revenue charge appropriate to form a deduction 
from trading receipts and a capital ^arge which ought not to enter 
into the ascertainment of trading profits, except the standard srt up 
by the prudence and experience of merchants ”—Per L P 
Roebank Printing Co v Commissioners, of Itfland Revenue, (1928) 
SC 701, 13 Tax Cases 864 

‘Now what IS capital and what ts attributable to revenue account I 
suppose is a puzzling question to many Accountants, and I do not 
suppose that it is possible to lay down any satisfactory definition’, 
Pollock M 2?, in Atherton v Bntwh Insulated and Helshy Cables 
Ltd, 10 Tax Cases 155 (1926) AC 205 

The question of allocation to capital or income runs on fine lines of 
distinction and the Commissioners have to direct themselves upon the 
questions of law involved The question of allocation therefore is not a 
pure question of fact, Anglo Persian Oil Co v Commissioners of Inma 
Revenue 16 Tax Ca^s 253, (1932) 1 KB 124 

From the la^e number of rulings on the subject, the following broad 
but by no means conclusive tests can be gathered, vie 

(1) Does the expenditure relate to the mam framework o^ 
assessees business’ Vanden Berghs v Clark, 19 Tax Cases 390 (HL.)» 
a case relating to capital receipts, 

(2) Is the expenditure incurred as trader or as owner of property^ 
Inland Rezenue v Scottish Central Electric Power Co 15 Tax Cases 761 
(HL), a case of assessment relating both to Schedule A (like section 9 
in India) and to Schedule D (like section 10 in India) 


(3) Is the payment recurrent’ Valtambrosa Rubber Co v Farmer, 
5 Tax Cases 529 Ouns%vor*h v Vickers, 6 Tax Cases 671 

(4) Does the expenditure relate to fixed or to circulating capital^ 
John Snuth & Sons v Moore 12 Tax Cases 266 (HL ) 


(5) Does it bring into existence an asset for the enduring benefit 
of the trade’ Atherton v British and Helshy Cables 10 Tax Cases I’’ 
(Hi) 


Wholly and exclusively laid out for the purpose of the business 
etc 


The words used in the United Kmgdom statute and now since 1939 
adopted in clau'ie {xv) of the sub section here are ‘ wholly and exclusivel} 
laid out or expended for the innpo«cs of the trade which are some|vvhat 
wider than the words ‘ incurred soldy for the purpose of eammg sucli 
profits m the clau«c as it stood before 1939 and m section 12 (1) as it 
stands even non, but this difference js not as materia) as would seem at 
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first sight, for vanous rulings had intcipretcd the “for the purposes 
of the trade” as equivalent to “for the purpose of earning the profits”, 
see, for example, per Pollock, MR, m Rowntree & Co v Curhs, 8 Tax 
C^ses 678, per Lord Davey m Strong \ WoodiReld S Tax Cases 215,- 
(1£>06) AC 448 

The Rangoon High Court (see per Dunklcy, J, in Commtsstotter of 
Incotne‘‘ox v N S A R Concern, 1938 ITR. 1^) u-as impressed bj 
the wider terms of the United Kingdom (and since 1939, also the Indian) 
formula, and so, it t^ouM seem, was the draftsman of the amendment m 
1939 Case® of expenditure, not bang of a capita! or persona! nature, 
but jet whollj laid out for the purpose of a business, through not to earn 
the profits thereof are so rare and difficult to conceive of that the old 
rulings in India cannot be treated as obsolete The real advantage in the 
new formula is that it creates no difficulties in respect of correlation in 
time or eten otherwise between expenditure and profits but this difficulty 
had been removed even in respect of the old formula by vanous rulings, 
both in the United Kingdom and in India negativing the need for anv 
such correlation whether m time or otherwise 

As regards what is meant by "incurred solely for earning the profits ” 
It IS impossible to define it, though it occurs m the Acts of offier countries 
It IS clear, however, that counter advantages of an indirect kind do not 
make moneys spent monejs incurred solely for earning the profits see 
per Sorgant, £, /, in Union Cold Storage Co v Jones, 8 Tax Cases 725 
On the other hand one must rid one’s mmd altogether of the idea that 
you cannot ask for a deduction of an expense laid out m good faith and 
exclusively for the purposes of your business unless you can show that it 
was a profitable expenditure of the business per L r Clyde in Comwitf- 
stoners of Inland Revenue v Folktrk Iron Co, 12 A.T C 239, Tax Cases 
625 The statute does not require the party claiming the deduction to show 
that any profit was in fact earned by the expenditure m question per Lord 
Pearson in Moore v 5‘Vaurtr and Lloyds. 6 Tax Cases 501, 43 ScLR. 
811 

“A sum of money expended, not of necessity and with a view to a 
direct and immediate benefit to the trade, but voluntarily and on the 
grounds of commeraal expediency, and in order indirectly to facilitate 
the carrying on of the busmess, may yet be expended wholly and ex 
clusively for the purposes of the trade"—Per Cave, LC, m Atherton 

V Bntuh, etc , Cables supra 

' Mr Justice Rowlatt a Judge of great expenence and learning m 
Revenue matters has frankly said that he does not see lus way to give 
a generaf detfnition of ffte true constnicfioirr of <Air secfura, 6at fftaf he 
is content to say about each case as it comes along whether m his view, 
it falls within the •section per Coutts Trotter, J, in Board of Rnenue 

V Muntroamt ChetPt & Sons, 1 ITC 227, 47 Mad 653, 45 MLJ 
711 

' Their Lordships recognise the difficulty which maj often exist m 
deciding whether expenditure, not in the nature of capital expenditure, 
has been incurred solely for the purpo«e of making or earning ‘income 
profits and gains’, and they agree that it may be impossible to formu 
late a te^t which will ahvajs suffice to discriminate between expenditure 
which IS and expenditure which is not allowable for the purpose of 

I—80 
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income tax Indian Radio and Cable Commumcations, Ltd v 
Commissioner of Income tax, Bombay, 1937 ITR 270 (PC) 

In the earlier English dcasions, the tendency \V 2 S to take an unduly 
strict view of what constituted expenditure for earning profits Thus, in 
regard to advertisements 

I am not aware that there is an) authority whatever for any deduc¬ 
tion of any expenses whatsoever incurred after the beer is produced, 
and really to promote or increase its sale ’, per Kelly, C B, 

in Watney and Co v Musgrave, 1 Tax Cases 272, 5 ExD 241 
It follows from this that expenditure on advertisements could not be 
allowed as a necessary expense for earning the profits The Chief Baron 
imported the idea of necessarily’ into the tvords “wholly and exclusively 
(corresponding to solely m the Indian Act) The word ‘necessarily’ 
\ Schedule E in the United Kingdom [corresponding to section 
T//^ n*” 1 decisions, however, culminating m Usher's 

iVUtshire Brewery v Bruce, 6 Tax Cases 399, (1915) A C 433, this stnct 

no7beS'deSS?^otTm.&“^'’ ^ 

. j lo iite that the question whether money is 

whollj and exclusively laid out or expended for purposes of a trade 
IS a question of fact Judges of the High Court may know, by the 
acciacm of therr previous training, something about a particular trade 
Merely to take a personal instance, I should be assumed to know some¬ 
thing about shipping but there are many trades about which I should 
toow absolutely nothing whatever, and there are equally many trades 
about which any of my learned Brethren would know nothing tvliat 
ever except what they were told by the Commissioners and m many 
cases the question whether the money was wholly or exclusively laid 
out or expended for the purposes of the trade must depend upon a 
knowledge M the facts of the trade, of the way in which it is earned 
m, of the effect of payments made m that trade, all of which are ques¬ 
tions of fact There may be cases where it is clear even to a judge 
who Imows nothing about the trade that a particular payment could not 
be wholly or exclusively laid out for the purposes of the trade I do 
not desire to go into pohUcs, but I take examples which seem to me 
fairly dear Payments for political purposes might conceivably be 
4 °^^"^ a payment by a con^iany 
to the 1 ^tf Reform League might be of great advantage to its trade. 
K might be that a payment by a company to a political party which was 
supposed to be identified with the interests of a particular trade might 
be to the adv^tage of the trade, but one can easily imagine cases such 
as paynient by a company to the National Service League where it 
wouia be impossible to conceive that anybody could find that such 
inoney ^s whdly or exclusively laid out or expended for the purposes 
or the trade there may be cases m which the Court would ha^e to 
say there is no evidence on which any tribunal could find that this sum 
was laid out or expended for the purposes of such trade but in most 
ases it appears to me that it depends on the facts of the trade of which 
the Court has no knowledge and for which it must depend on the find 
mgs of the Commissioners per Scrution, LJ in / U’ 

Smith V ^corporated Council of Latv Reporting for England and 
Wales, 6 Tax Cases 477, 4»4, (1914) 3 KB 674 ! 
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A somewhat different opini<m was held by Sir Samuel Evans m the 
Court of Appeal m Usher*s IV^ishvre Brewery v Bruce, 6 Tax Cases 399 
(1914) in which he said that a finding of fact would by no means settle the 
question to be determined and that when the facts are found the proper 
inference to be drawn m order to determine whether the disbursements or 
expenses were wholly and exclusively laid out for the purpose<i of the trade 
or concern within the meaning of the provisions referred to is a question 
of law but this was considered to be an obiter dtcUim by Scrutton LI, 
m Smith V Incorporated Coimctl of Law Reporting; cited supra Sir 
Samuel Evan s judgment was ultimatelv reversed by the House of Lords 
see per Lord Sumner — 

TThe effect of this structure I think is this that the d rection to 
compute the full amount of the balance of the profits must be read as 
subject to certa n allowances and to certain prohibit ons of deductions 
but that a deduction if there be such which is neither wjthin the terms 
of the prohibition nor such that the expressed allowance must be taken 
as tEe exclusive definition of its area is to be made or not to be made 
according as it is or is not on the facts of the case a proper debit item 
to be charged against incomings of the trade when computing the 
balance of profits of it Vsher'A Wiltshtre Brewery Case 6 Tax Cases 
399 supra. 

This was re*$tated by Finiay J as follows — If jou get the legisla 
ture dealing expressly with any subject matter if you get the legislature 
making a prohibition authorising a deduction authorising an allowance or 
doing anything of that sort then you are bound by what the legislature has 
said If there are cases where the legislat on so to speak is blank that is 
where the legislature has neither given an allowance nor made a prohibition 
then you go on the ordinary pnnciple of commercial trad ng Sutclatr \ 
Cadbury Bros Ltd 18 Tax Cases 1S6 

After reviewing various authorities the Master of the Rolls said in 
llorley V Latvford 6-Co 14 Tax Cases 299 45TLR30 After look 
mg at these cases with some care it appears to me that the solution of the 
problem (»e whether an expenditure is whollj and excluMVih laid out for 
the trade etc ) must m some cases be dcteiTnmed as a question of fact On 
the other hand there may be «ome ca«es m which it is a mixed quest on of 
fact and law and it is in all cases a question of law whether there was any 
evidence at all on which the conclusion reached by the Commiss oner» or 
by another Court can be sustained 

The Bombaj and Calcutta High Courts held that llic que tion is pn 
mani} one of fact Tala Hydro Eletfne Agenaes Ltd \ Commissioner of 
Income Sxx Bombay (1936) ITK 92 \n re. Iakshmt Narayan Sen and 
Sons Ltd, (1936) ITR 22o (Cal) But the Pnvy Council have ruled 
that the quest m on the facts found can be agitated before the court as a 
quest on of law TaSi Hydra Flectnc Agenaes Ltd \ Commissioner of 
Income tax, Bombay (19j7) ITR 202 (PC) 

Need not be compulsory expenditure nor directly remunerative 

_ It was made clenr in the above ated case of Usher's If titshre Brroery 

ltd Y Bruce and Smith v li corporated Council of Lou Reporting that a 
sum of money expended not of necessity and with a view to a d rect an I 
immed ate benefit—but voluntarily and on the grounds of coinmcrcta! expe 
diencv and m order indirectly to faabtate the carrjing on the bus ne s 
ma\ yet be expende 1 wholly and exclusive!} for the purpoecs of the , 
per Viscount Cave m Atherton v Bntuh Insvla.ed and HelsH Cables I Id, 
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10 Tax Cases 155, see also Moriey v hawford and Co, 14 Tax Cases 2^, 
and Bourne and HolUngriorth ltd \ Ogden, 14 Tax Cases 349 


'Expenditure in course of the trade which is unrcmunerative is none 
the less a proper deduction if wholly and cxclusi\ely made for the purposes 
of the trade and it does not require the presence of a receipt on the credit 
side to justify the deduction of an expense", per Lord Thankerion in 
Hughesv Bank of New Fealand 17ATC 139 1938 ITR 636 at 644 


Reasonableness of expenditure —^Thc tribunals of fact have the m 
herent nght to question the bona fide nature of any item of expenditure and 
of its quantum and the mere fact that the accounts of the assessee contain 
a debit and that the debit has been duly authorised by or on behalf of me 
assessee will not m itself make the debit deductible from taxable pront^s 
Thus though as between a company and its directors and shareholders, the 
directors may be paid such remuneration as the company s articles and regu 
lations may lay down and it is not for the commissioners to interfere wth 
theie payments the commissioners arc entitled to find m a proper case that 
the sums so paid are not wholly and exclusively laid out for the business 
etc of the company In fact it is their duty to apply their minds to this 
question and they are entitled to disallow any sums which can reasonabl) 
be held not to be spent for the purpose of the business e g, payments m 
utter disregard of the value of the corresponding goods or service* 
without any satisfactory explanation for such disregard Cobeman v IVtlw’Jf 
Flood & Sons 1941 ITR. 85 (Sup) In re Aspro, Ltd, 1932 A.C 6S3 
and In re Lakshmx Narain Sen, 1936 ITR 255 (Cal) In practice how 
ever, the tribunals refrain from exercising tlus power except in cases whicli 
clearly show «ia/o fide 

General principles—Whether a particular expendiiure has been laid 
out for the purpose of the business etc, (or incurred solely to earn the 
profits) or whether it is capital expeniture depends m each case on the 
nature of the business commercial practice the nature of the expenditure 
and other circumstances It is not therefore possible to enumerate what 
would or would not be admissible deductions under clause (xw) The fol 
lowing fe>v examples are illustrative of the general pnnciples Thus adver¬ 
tisement charges would be allowed if they were incurred for selling the 
goods m the ordinary course but if a special campaign of advertisement wis 
launched say, for expanding the business or floating a new company or ex 
tending the activities of the ^sincss m new directions the expenditure would 
be disallowed Taking legal expenses for example expenditure on acquinng 
a patent or any new asset or goodwill or the like would not be an admissibte^ 
rfecfuction whereas the same expenditure incurred in defending a pafem’^ 
might be allowed In Konpro Valley Co v Comnnssiojfer of Income tax 
Punjab (1934) ITR- 199 a contrary view was taken but it was departed 
from Mahdbir Prasad & Sons v Commwjiojifr of Income tax, Punjab, 
1945 ITR 340 the Kangra Valley Case being distinguished on its fact' 
Legal and other similar expenses eg arbitration costs would be allowed 
if not for capital purposes irrespective of whether the a««essee won ^ 
lost on the action Expenses for %htmg the liability to income tax need 
not be allowed as the expenditure is by no means necessary for earnu'S 
the income that is the subject of charge but the Central Board of Revenue 
has authorised ex gratia the allowance of auditor s fees including the tees 
for settling liability to tax but not fees for appeal or revision Bonuses 
to employees pensions salaries boarding and lodging expenses for em~ 
ployees clothing for them, would all be ordinarily allowed (always withm 
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reasonable limits onlj) as deduction Fees paid to Accountants and Audi¬ 
tors would be allowed if paid for normal work, that is, tie every day work 
of the business but not if paid for special work by wav of floating ne\v 
capital, etc. Expenditure on development, prospecting etc would not ordi 
nanly be allowed, as they are essentially of a capital nature Similarly, 
in regard to expenditure on removal from one premises to another, altera 
tons of buildings, plant, machinery, etc expenditure on fixtures and fittings 
The primary test would be whether the expoiditure w’as unusual or non- 
recurnng and whether it^ brought into existence a new asset or effaced a 
capital liabihtj Embezzlements stand in a peculiar po'iticm Embezzlement 
by/ir through the carelessness of an employee in the course of business may 
be allowed as deduction, but not money lost through the perron responsible 
for the business or money lost by theft in the business—see Curtu v 0/d- 
field 9 Tax Cases 319, 41 TL.R 373 and other rulings, infra. Bad debts 
in the course of business would be allowed under clause (x») but not lost 
money loans unless lending money was part of the butmcss Broker s char 
ges would be allowed if for selling goods or securing orders but not for 
raising loans or underwriting the issue of capital In India, royalties paid 
for patents are a permissible deduction In England they are not allowed 
to be deducted but the person paying the rovalty is entitled to deduct tax 
from the person receiving the royalty 

Insurance premia on account of theft accidents etc., would all be allow¬ 
ed in most ca es and the loss when realised from the insurance company, 
should be taken into the profit and loss account Damages paid by an as- 
sessee would or would not be allowed according as they were paid in the 
ordinary course of business or not It is usually a difficult que'tion to de¬ 
cide whether damages paid is capital expenditure or not 

Correlation of profits and expenditure with reference to tune — 
The following dicta may be noted 

' Such profits refer to the profits tamed by the business generally 
and not to the profits of a particubr year on which a particular assess 
ment is levied This ts obvioa> beause expenditure necessanly pre¬ 
cedes the earning of the profits, and much of the profits of one year 
must be earned by the exposes incurred m the previous year or years , 
per Macleod CJ —In re TaVi Iron and Steel Co, 1 ITC. 131, 45 
Bom. 1306 AIR. 1921 Bom. 391 

‘ I do not feel any difficulti in rejecting the suggestion made by the 
learned Adi-ocate-Genera! that the 'profit'^ referred to in the chuse 
must mean the profits of one particular year m which the expenditure 
m question is incurred There is no such limitation in the section 
and in tie absence of any words indicating such a limitation it is clear 
that the contention cannot ba accepted Per SftaA, J (Ibid ) 


The abo\e was endorsed the Calcutta High Court m Anglo Persian 
Oil Co V Commusvjner of Income tax. Botgal, 1933 ITR 129 These 
doubts which arose with reference to the words 'incurred rolcly fur tJie 
corresponding purpose of earning such profits or gains (which appeared 
before 1939 m clau c {xv) and the essential words m which still appear in 
section 12) do not arise now with reference to the words 'laid out <fc. 
wholly and cxdusiicly for the purpose of the business etc' 

See also the Vallambrosa ease 5 Tax Cases 529 (under sect on 2 (Dj. 
m which It was held that expenditure on maintaining rubber 
admissible tleduction eiea though the trees may not yield any proms m a 
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particular year also Ounsworth > Vickers, 6 Tax Cases 671, (1915) 3 K 
B 267 Hancock case 7 Tax Cases 358, (1919) 1 K.B 25 

The profits for income tax purposes are the reempts 
of the business less the expend ture incurred in earning those receipts 
Receipts mclude debts due and they also include at any 
rate in the case of a trader goods in stock Expenditure includes 
debts payable and expenditure incurred Repairs the running ex 
penses of a business and so on cannot be allocated directly to corres 
ponding items of receipts and it cannot be restricted in its allowance 
in some way correspond ng or in an endeavour to make it correspond 
to the actual receipts during the particular year If running repairs 
are made if lubricants are bought of course no inquir\ is instituted as 
to whether those repairs were partly owing to wear and tear that earned 
profits in the preceing year whether they will not help to make profits 
m the following year and so on The way it is looked at nd must be 
looked at is thi that that sort of expenditure is expenditure incurred 
on the running of a business as a whole in each year and the ncome 
IS the income of the business as a whole m each > ear without trying to 
trace items of expenditure as earning particular items of profits 

—Per Rou’/aff 7 in Howl Colliery Co v Commissioners 
of Inland Revenue 138 LT 593 12 Tax Cases 1017 
Nevertheless there may be items which are dearly traceable to parti 
cular accounting penods eg reconditioning the mines in the very case 
above reserves to meet future expenditure It is always a question o£ fact 

It would be a fallacious view to take it that each particular year is 
to be treated as a water tight compartment and each item of expendi 
ture in that year is to be strictly correlated to the profit of that year 
Every company carrying on bus ness mak-es future con 

tracts It may turn out that one of thoe contracts is a source not of 
profit but of liability The company must fulfil its contract 
fulfilment of (its) contract is a fulfilment of one of the purposes of 
the business per Lord Sands in Comwiusionerj of Inland Revenue 
V Falkirk Iron Co 12 A-T C 235 17 Tax Cases 625 

Nor do their Lordships agree that expenditure in order to form ^ 
permtss ble deduction must haic been incurred in the production of the 
actual year s income whidi is the subject of the assessment if by this 
IS meant that the benefit of the expend ture must not extend beyond the 
year of assessment for very many repairs have the result of enabling 
income to be earned m future years as well as in the year m which they 
are effected Rhodesia Railways Ltd v Income tax Collector 
Bechuanoland Protectorate 15Q3 ITR. 227 (PC) 

The question of law to be determined is whether the 
expenditure in question was or was not exclusively incurred m the 
production of the assessable income derived by the appellants m the 
tax year 1918 19 In considering that question their Lordships put 
aside the circumstance that the expenditure was not of such a nature 
as to produce income in the actual tax year in which it was incurred 
In every trade much of the expenditure in each year such as exp^di 
ture in the purchase of raw material m the repair of plant or the adver 
tisement of goods for sale is designed to produce results wholly or partly 
in subsequent years but nevertheless such expend ture is constantly al 
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Ig^Tcd as a deduction for the year in which it is incurred in U ard 6- Co 
V Comintsstoi‘'rs of Taxes, Netv Zealand (1923) A.C I43(I'C) 

On the other band the asses ec cannot claim to deduct e^^cnd ture not 
incurred m the year of assessment but <everal jears before CoiiiHiwnoncr 
of Income tax U P \ Basant Rot Takial Stngh 1933 I T R. 1917 A,I R. 
1932 All 45l (PC) See also AaeW Colliery v Inland Rrj nue P Tax 
Cas 1017 (HL) referred to abose. 

Where receipts not taxable—No deduction is permissible n respect 
of expenditure related to income that is not brought into charge eg agn- 
cultural income or in certain ctraitn*taitces, foreign income 1\ here ex 
penditure relates partly to taxed and partly to the taxed income an allocation 
should be made See notes under section 10 (2) (in) in respect of interest 
Whether such allocaton can or shotdd be made in a given case and if so, 
on what bas s are all que-tions of fact 

Bad debts— See the Income tax Manual and notes under clau<e (^i) 
ante as regards the extent to which and the time at which bad debts can 
be claimed as a deduction 


Unexecuted contracts—Acquisition of—Pnee paid for—Whether 
‘capital* expenditure —A part of the business act^mred by a company con 
sisted of unexecuted contracts The compary claimed that the price paid 
for such contracts should be deducted m assessing the profits ansing out 
of the execution of the contracts Held that the pnee paid was capital ex 
pend ture and could not therefore be deducted Cify of London Contract 
Corporation v Stile'S 2 Tax Cases 239 4 TL.R. 51 (Cu\.) TTu* was 
followed b) the Court of Appeal m Hltonca Co v Pell S Tax Cases 172, 
(1906) A.C 18 and approved b> the House of Lords m John Sirtt/i 6r 
Sony Moore (1921) 2 AC 13 12 Tnx Ca»es 266 (Lord ri«fay dsseni 
mg who thought that the facts could be distinguished) 

An assessec acquired as part of a business certain unexecuted contracts 
left by his fsther for the supplj of coal to him at favourable pnc*s Tht 
value of these contracts wav estimated bv Chartered Accountanls at £30000 
which the as essct actoall) paid for Later on, the pnee of coil n><c verv 
high and the as'cssee made huge profits The question nro«e whether the 
£30000 should be deduci«l from the frofitv a» the purchase price of the 
stock in trade and the House of Lords (by t majontv) regafued the 
asses‘ees contention that the sum should deducted John Smill C~ Son 
V Moore (1921) 2 AC 13 12 Tax Caie« 266 


Per VueouHt Hdld<ye— profits ma) be 

produced m two wajs. It mav result from purcluses on income ac¬ 
count the con of which i« deb ted to that account and the jnwj rta 
1 <e<l ihertfrom are credited or it maj result from realisation at a pri>* 
fit, of asstts fonmng |Mrt of the conc’^ In such a 'ase a j n 
mm of business wiU no dot,bt debit to profit and Ion the v"»lu' of caf® 
tal assets realised, ami take CTcdit onl) for the balance the 

apptUsnt f«d brought as par of the esfx a! of the 

business hi« fathers contracts These enaUel h m to purcluK- na’ 
from the collier) ownc's at what tre were telJ wis a very a «rantj;c<wv 
pnee Ue was a*!e to Iwv at ih s price l*cc3o*< the r gl ? 

to do so was futt of the asset* of the buvioe«r V.a* f £ 'nut -g 
cap 'al’ 
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Sly Lords, it is not necessTjy to draw an exact line of demarcation 
between fixed and circulating capital Since Adam Smith drew the 
distinction m the Second Book of tus WcaNi of Nations, which appears 
m the chapter on the Division of Stock, a distinction which has since 
become classical, economists have nc\er been able to define much more 
precisely what the line of demarcation is Adam Smith described 
hxed capital as what the ovmer turns to profit by keeping it in his outi 
po'session, circulating capital as what he makes profit of by parting 
With It and letting it change masters The latter capital circulates in 
this sense 

My Lords, in the case before us the appellant, of course, made 
with circulating capital bj buying coal under the contracts he Md 
acquired from his father’s estate at the stipulated pnee of fourteen shil¬ 
lings, and reselling it for more, but he was able to do this simplj be¬ 
cause he had acquired, among other assets of his business, including 
the good will, the contracts in question It was not bj selling these 
contracts, of limited duration though the> were, it was not by parting 
With them to other masters, but by retaining them, that he was able to 
employ his circulating capital in bi^mg under them. I am accordingly 
of opinion that, although thqr may have been of short duration, they 
were none the less part of his fix^ capital That he had paid a price 
for them makes no diflference” 

On the other hand Lord Ftnloy who was m the minority said 

If the amount of coal, which they represented had been in 
yards belonging to the coal-dealer, it could not have been disputed tmt 
the price paid for it would have been a proper deduction as against tnc 
pnee realised by the resale It can make no difference for this 
that the coal dealer followed the more convenient practice of 
contracts with the colhenes and despatching it from the pit’s mouUi 
straight to his customers There is not here any provision of coal to 
a long time ahead—there is no purchase of a colliery from which the 
coal IS to be extracted—that is merely provision in the only convenient 
way for the stock required up to 31st December, 1915, from /tn 
March, 1915 There js nothmg in the nature of capital expenditure 
m the purchase of the stock ivanted for re-sale during the current year 

The coal repre«ented by the contracts was circulating capital it 
was bought for use in the business, and was so used. At one stage ot 
the argument in this House, an attempt was made to distinguish the 
case of contracts for coal, from the case of coal already delnered ano 
stored m a coal dealer s yards and the Lord Justice Clerk m par* 
rests his judgment m favour of the Crown upon the distinction betwem 
“goods ’ and "choses in action”, such as contracts for coal This 
distinction seems to me to be for this purpose untenable The cont- 
tracts gave the means of getting coal, and there is no difference lOf 
. this purpose between havji^ coal stored in your yard and having a 
contract which enables you to get it from time to time as you want it 
This, indeed, was admitted by the Lord Advocate m argument when ne 
was asked the question spo^cally by Lord Haldane If the Crown 
IS entitled to disallow what the appellant had to pay for the«e con 
tracts, it would be equally entitled to disallow as a deduction the price 
paid for coal actually in stock 
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Tor the present purpose these coaJ contracts are not distinguishable 
from the coal which they represent 

The contracts cannot be r^arded either m whole or in part as a 
fixed asset like a coal mine tbq are merelj the machinerj for getting 
coal and the coal which thej commanded is the article by the re-«ale 
of which the applicant made his profit A contract for deliserj of 
certain quantities of coal at a certain pnce may be made m considera 
tion of a bonus paid when the conlrict is entered into in which case 
the price to be paid on deli\cr> would be somewhat lower or it may 
be constituted simplj b> the pnce to be paid on each del \en In each 
case the whole amount so paid represents circulating capital the coal 
which the purchaser means to re sell The purchaser doe not re sell 
the contracts h^u e> them from time to time as he requires coal for 
re sale WTiere there is no bonus paid if would not I suppose be 
suggested that there was an> element of fixed capital in such contracts 
How can the payment of a bonus affect the case’ The only differ 
ence is that the pnce which the mine owner is content to take and the 
coal dealer to paj is in the first case made up bj a bonus cm entering 
into the contract and the amounts paid on each delivery while in the 
other ca e it consists simpl> in the payment of a large amount as the 
price payable on each delnreiy. t * . ' 

VtseouMi Cate who was m the majonty put the case on different 

grounds 

The i30i>00 was not paid by the firm for coal nor was it pud by 
the trading firm as such for coal contracts it svas pud by John Ros» 
Smith out of his private pocket a$ part of an overhead transaction 
under which the business with its assets and future profits passed 
into his hands and it left the trading profijs of the firm unaltered 
If I bu) the crop of an orchard m a particular year for £20 and 
sell it for £40 my profit is only £20 But the profit of the orchard 
i> £10 and m companng the produce of the orchard m tbit vear 
with Its produce in anotlicr year it t> the £40 and not the £20 that 
mu t be taken into account 


I may add (hat the contraiy view would lead to strange rcsufts. If 
John Smith jun had lived until the end of 1915 it is clear that he 
would have earned the profits assessed and would have had to pav the 
duty chimed Can it be that because he dies in Marth and the bu i 
ness and business assets were transferred to hi» son upon terms 
involving a payment of £30000 for one of the assets the assessable 
profit was r^uced bv that amount’ If so then if lolin 'smith jun 
had lived for another six months and had then died the conlracls 
i>eing still unperformed the contracts might then have been valued at 
£60000 anl tJie asse sable profits wxJdld have been reduced bv that 
sum \nd upon the same showing if John Smith ;un instead of 
dying had at «omt time m 1915 convenevl the bu mess into a cempany 
the company paying £30000 or a larger sum for the eonl contract the 
company would Inve been cntiticil to deduct the whole pure! ase-mcno 
paid for tliose contracts from ns assessable profits ant John ‘tmith 
jun if he Ind held all the shires of the company would hive received 
Ihc whole profit freed to that extent from Excc's Profits Duty I 
caimot think tliat this i-. the true meamn" aryl effM of the 
Join Sottll & V Mo'ire (1921) 2 A.C 13 

12 Tax Ca<cs 266 
1-Sl 
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Fixed capital and circulating capital—The following dicta may be 
noted. 

What IS circulating capital and what is fixed capital 
IS a question which m many cases may well embarrass the businessman 
and tlie accountant as well as the lawjer According to some of the 
definitions the same asset may be fixed capital in one company and 
circulating capital in another , The Ammonia Soda Co, 

Ltd V Arthur Chamberlain and Others (a case under the Companies 
Act) (1918) 1 Ol 266 (CA) 

In one sense the words capital asset are words of art because you 
do not have one set of assets representing capital and another set of 
assets represent ng income but what is meant 

IS that this IS an asset which represents fixed capital as opposed to cir 
culating capital that is to say that this is an article which is possessed 
by the md vidual m question not that he may turn it over and make a 
profit b) the sale of it to his advantage but that he may keep it and 
use it and make a profit by its use For instance if a bank 

or a mercantile company finds it is more expensively housed than it 
needs and sells its country house and its offices that is not part of the 
business of banking* per Rtnvlatt J m Rees Ro urbo Development 
Syndicate V Commisstonert of Inland Revenue 6ATC 597 15 Tax 
Qses 366 (1928) AC 132 

money may be » capital 

expenditure of the person who pays it and the income of the person 
who receives rt Per Razedalt J in Thomas v Richard Evans & Co 
5 ATC 551 11 Tax Qses 790 (1927) 1 ICB 33 (1927) AC 827 
Thus the cost of machinery or plant purchased by a business would 
ordinarily be expenditure on its fixed capital but the same machinery or 
plant would be part of the stodc in trade * r, the circulating capital of the 
manufacturer of or plant machinery Tor further examples see the judg 
ment of Rankm C J m Anglo Persian Oil Company (Ittdia) Ltd V 
Commissioner of Income tar, Bengal 1933 T T R. 129 60 Cal 843 
IT C 419 There is however no ovemdmg principle of law that income- 
tax can be levied at least once on every payment—either in the hands of 
the payer or in those of the payee and the taxability of a particular item 
at each stage should be considered w th reference to the circumstances of 


each stage i e those of the payer and of the payee 

While a kennel of a breeder may be stock in trade the kennel of * 
company supplying runners (.greyhound racing) oc ruiuxuig its ovm dogs 
IS not stock m trade additions to it therefore constitute capital expendiwm 
and reduct ons therefrom capital reduction. The kennel ts not to be valued 
as stock for the purpose of ascertaining profits Abbott v Albion 
Greyhounds Ltd (1945) 1 AUER 308 

Whether to a given person a particular thing is fixed or circulating' 
capital would depend on the nature of h s business and of the raw materials 
of the business If a gas manufacturer buys coal the cost of the coal c^ 
be deducted from his profits if on the other hand he owns a collie^ « 
cannot get an alloivance for the cost of acquiring the mine or for the depie 
tion of the deposit Similarly the cost of dumps of tailings of gold ore can 
be allowed in the case of a refiner of gold to whom the ore is raw 
but not to a miner of gold to whom rt is not raw matenal Golden Hors 
shoe (New) L'd v Thurgood 18 Tax Cases 280 (1934) 1 KB 5 


(CA) 
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Suniiarly the o%vner or lessee of a bnckBeld cannot deduct from his 
profits the value of earth or claim an alloviance for depreciation, even 
though if he bought the earth from outside as necessity arose the cost of the 
earth could be deducted, Commtsstaner of Itfcome tax, U P v Ttkaram 
and Sons, (1937) IT R 544 (All ) <4 forltort the cost of purchasing land 

for extracting earth for bncks cannot be deducted In re Ganeshtld 
Bhaftawah, (1938) ITR 489 (All) The Chief G^urt of Oudh went 
even further m Sardar Sxngar Stngh S' Sons v Commissioner of Income- 
tax, 1944 ITR. 504, m holding that the cost of acquinng a lease of 
brickfields for a penod of years is capital eiqjenditure even if a part of 
the cost is described as advance payment of rent If the rent bad been 
payable annually and only for the penod of occupation or with reference 
to the quantity of earth removed the decision may have been different 

Where an assessee obtained the exclusive privilege of excavating lime 
shells in an area for three years m return for which he paid a sum in 
twelve quarterly instalments it was held that the payments were not of the 
nature of rent (though the area was leased) nor of that of cost o( raw 
matenals The shells were not of the nature of raw materials since they 
had not already been e,xcavated and dumped, and it was left to the lessee to 
quarrj as much or as little as he cho«e The fact that payment was made 
by instalments did not alter its true nature which was to start a new venture 
and not to carry on an existing business, Chetfgalvoroya Mudalutr v Com¬ 
missioner of Income-tax, hladras, (1934) ITR 395 Nor would the 
mere use of the words “annual lease amount” tn a lease of this kind convert 
the payments into revenue expenditure, Chengatvaro^a Clieltar v Commts^ 
sioner of Income tax, Madras, (1937) ITR 70 The payment for an 
exclusive right for a period to collect cbanks from chank beds the payment 
not depending on the quantity collected and not being an outlay m an 
sdready existing business was held to be of a capital nature even though 
the payment was made in instalments Ahdttr Kayum Sahib Httssam 
Sahib V Commissioner of Income tax, Madras, (1939) ITR. 652 
Where, hoivever, m order to extract saltpetre and common «alt an 
assessee acquired on short teases for a year or tivo plots of land containing 
saltpetre it was held that the expenditure was revenue expenditure The 
raw material was the earth which was not a marketable commodity and 
according to custom could only be got by short leases The consideration 
for each lease was not a separate investment for a separate transaction 
The expenihture on the leases was therefore incurred for running the 
business and not for acquinng it In re Parmanand Hateltram, (1945) 
ITR. 157 (Lah ) following tfie observations of Channell J, in Aliansa 
Co V Bell, S Tax. ea 

It should be noted that the case where the assessee owns a mine or 
acquires it under long lease is essentially different from what he acquires 
on yearly or 'hort term leases, in the former case, what is acquired is fixed 
assets and in the latter, circulating capital What is a short lea'e and what 
is a long one is obviously a question of d^ree, and the more important test 
IS whether the asset is of the nature of fixed capital or of that of circulating 
capital. In re Parmanand Hcxeltram ,(1945) ITR. 157 was followed in 
In re Mondial Bkojraj, (1946) ITR. 181 (Lah.) tn which the (^t of 
acquinng year after year leases of saltpetre lands for penods of about 5 
to 10 years each the p^nods varying with the available saltpetre m the land 
was allowed as revenue expenditure. In Commissioner of Income tax v 
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Bhojra] HanchanJ, 1W6 ITR 277, the same High Court went further 
and ruled that irrespective of the duration of the leases, the expenditure 
was revenue Expenditure so long as in truth the transaction is one of selling 
the earth or the periodical saltpetre crop 

Money-lending—A moneylenders stock in trade is his money, and 
if he has a moncj lending business both abroad and in British India, the 
loss on account of exchange m resp«:t of his remittances to and from 
British India is a legitimate debit to his Revenue account. Commissioner 
of Income tax, Burma v A S A Concern, (1937) ITR 456 

Goodwill—Fixed capital —>“11 is necessary, however, to consider 
whether the depreciation in goodvMll and leases is to be treated as loss of 
‘fixed capital or of floating or circulating capital Depreaation 

of goodwill seems to me to be loss of ‘fixed capital’ It closely resembles 
the loss which a railway company might be said to sustain if it were 
that a line, which had been made, say ten years ago, at a certain cost, could 
now be made for a very much smaller amount and consequently would not 
yield if it were sold the pnce expended in making it ’ IVtImerv HPNarmo 
Co, Ltd (a case under the Companies Act), (1895) 2 Ch 245 
Transfer of business—Consideration for—When the Royal 
ranee Company acquired the business of the Queen Insurance Company, »t 
was also provided in the agreement of transfer that the manager of the 
latter company should be taken into the service of the former, at a salary 
But liberty was reserved for the Royal Insurance Company to commute 
the salary by payment to the manager of a gross sum on the basis of *he 
Company’s Annuity Tables subject however to the condition that h* 
should not at any time accep‘ office under my other fire or life insurance 
company Shortly after the transfer of the business the Royal Insur^tc 
Oampany paid the manager the commuted value of hts annual salary J 
Company chimed to deduct this lump sum from the taxable profits ih’ 
that this payment formed part of the consideration for the transfer of Hn; 
business and therefore being capital expenditure, could not be dedi^t^ 
Royal Iitsurance Company \ IPalson, 3 Tax Cases 500, (1897) AC i 
Similarly the consideration pan! by one Bank to another in return for the 
transfer of a right to issue notes is not deductible, since it is capital expen^l' 
ture, London Banh of Mexico v Apthorpe, 3 Tax Cases 143 (1891) ‘ 
QB 378 

In a case in which the facts were complicated and peculiar but broadW 
speaking, a family company, which was involved in discord and paid the 
aranoits members salaries for sinecure jobs and had a neutral manager who 
was allowed to have other pursuits, had to pay compensation to the above 
employees for terminating their services such termination being rcquif*^' 
for the purpose of transferring control of the company to outsiders, '* 
was hehl that the compensation was capital expenditure, Basseit Enter 
pnse, 1 td V Petty 17 A T C 272 (K.B ) There was a partition betwf«” 
a Hindu father and Ins son under a Court’s decree and the father rctamea 
the old trade name, the goodwill of the old business and the caial of mcm 
l)er>hip of a stock exchange in the old name while the «on started a 
bustne^5 in a slightly different name At the partition the «on was 
the right to recov er a certain debt nominally about Rs 1 11000 but 
for the purpose of the partition at Rs 22B00 Fventiially the debt 
settled for Rs 12000 It was held that the loss was of capital the dc^t 
having been taken over as a part of the capital assets of the new bu-int'** 
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which was not a succes^o^ to the old one, and not as part of outstandings 
in a continuing business, In re BisseHdoyal Doyaram, (1938) ITR 165 

Tea Gardens—See Vallambrosa case, 5 Tax Ca^es 529 and notes 
under section 2 (1) as regards expenses of cultivation 

Contracts—Cancellation oT—Compensation for—A companj, 
which owned a ship, contracted for the construction and purchase of a new 
«hip for the sum of £226000 of which £30,000 was payable on the signing 
of the contract, and the balance of instalments as the budding of the ship 
progressed Before any substantial progress had been made a heavy slump 
in trade occurred and the company cancelled the contract by payment to 
the builders, of £60000, including the £30000 already paid- Held, that 
the payment of the whole of the £60£)00 was m the nature of capital 
expenditure, and was not an admissible deduction m the computation of the 
profits of the company for income tax purposes, ‘Countess Warwick’ 
Steamship Company, Linuted v Ogg, 8 Tax Cases 652, (1924) 2 K B ^ 

If, on the other hand, the contract was one for goods or stock, in trade 
(as distinguished from capital goods like a ship), the compensation might 
be an admissible deduction 

A Manne Insurance Company claimed to deduct from its 
profits a sum of money paid as compensation for cancelling contracts to 
build ships which it had ordered but did not require The ^mmissioners 
were not satisfied with the explanation offered as to the object of the 
transaction It was held that on the facts the loss was not a trading loss, 
%e, that dealing in ships was no part of the business of the company, 
De^on Mutual Steamship Insurance /tssocialton v Ogg, 6 A T C 1010, 
13 Tax Cases 184 

In all cases relating to the payment of sums m connection with 
cancellation of leases and the like, an important test is whether the payment 
is mere!) the commutation of what is clearly a revenue charge See 
Smith V Incorporated Council of Lon Reporting, 6 Tax Cases 477, Noble 

V Mitchell, 11 Tax Cases 372, or whether the payment is really not for 
the purpose of the continuing business, if, closing down of the business 
Union Cold Storage Co \ Ellerker, 17 ATC 479 (K.BD) 

See also the cases cited under section 3 as to when such compensation 
IS a capital receipt and when not 

Preliminary expenses—Such expenses arc clearly of the nature of 
capital expenditure A company formed to run a mill merely accumulated 
funds and invested them, and earned no profit as a mill, not fully function¬ 
ing as such Held that onlj such expenditure could be deducted as related 
to the earning of the income from investments and that no expenditure on 
the mill proper could be claimed The assessee’s plea was that the dis 
allowed expenditure was a necessary madent of the business and required 
to put the mill on a profit earning basis, Mahdakshmi Textile Milts, Ltd 

V Commissioner of Income tax, Madras, 6 IT C 83 

Where a company formed inter aha for the purpose of searching for 
and wiuiung mica stopped work because of acy clone and incurred expenditure 
in prospecting some time later with a view to resuming production it was 
held tlSt the expenditure was deductible from other taxable 
ral Corporation, Ltd v Commissioner of Income (ax, Madras, (1935) 1 i 
R. 350 Whether business is actually bemg earned on is a question ol 
fact and not of law 
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Loss in winding up—5uch loss is necessarily of a capital 
Commissioners of Inland Revenue v Burrel, 9 Tax Cases 27, (1^4) / 
K.B 478, In re Armitage, (1893) 3 Ch 377 and In re Cnchions Oil Co, 
(1902) 2 Ch 86 See also notes under section 24 

Lease—Foreclosure of — A Company whose business was not to trade 
in mining licences hut to wm coil got rid of an onerous licence involving 
the payment of a heavy dead rent and a minimum royalty by paying a lump 
sum to the lessor Held, that the payment was capital expenditure, Mat 
lett V Staveley Coal ond Iron Co, Lid, (1928) 2 KB 405, 13 Tax 
Cases 772 (CA) Whether you acquire an asset by the expenditure, 
whether it is debited to Profit and Loss Account whether it is recurrent or 
not—these, though helpful tests, are not conclusive If you redeem an 
annual recurrent business expenditure by a commuted lump payment, such 
payment can be deducted (see Hancock's case, infra), but if you pay some¬ 
thing now to avoid losses in future years the payment is analogous to a loss 
of fixed capital In this case what really happened was that the company 
disposed of a burdensome capital asset 

In Coweher v Richard Mills and Co, Ltd, (1927) 13 Tax Cases 216 
It wns held that the lump sum consideration paid to the landlord as compen 
sation for the premature surrender of a lease of certain shops which had to 
be closed was capital expenditure 

Recurring capital expenditure—Whether a recumng payment « 
merely an instalment of a Capital debt or a Revenue expenditure depend* 
both on the form and on substance An annual rent would be clearly * 
Revenue charge but if a contract is made under whiA the assessee secures 
the right to use the land for a certain number of years and a lump 
fixed as the consideration for this right but payable m annual instalments 
such payments would be Capital charges See Commissioners oflmO’*'^ 
Revenue v Adam {Lord Blackburn dtsiseniing), 7 A T C 397, (1928) 1 
Tax Cases 34, also Aintey v Eden, 14 A T C 243 (K.B D ) referred to 
under section 10 (2) (t) Where however a lessee of a coal seam, m 
turn for the Icssoi^s indemnifying him against liability for surface dama^» 
paid the lessor so much per acre as each acre was worked it was held tha 
these payments were legitimate deductions from taxable profits O’Grady v 
BuUcroft Main Collieries, 17 Tax Cases 93 

Where a local authority arranged to take ivater from a colliery com 
pany and the latter erected wells in accordance with the designs etc, of 
former and received from it annually (o) fixed sum, (6) 1130th 
capital cost of the works, (r) Interest on outstanding capital, and W 
a penny for every 1,000 gallons of water supplied, it was held that 
could not be deducted from the profits of the local authonty, Coalvi 
Urban District Council v Boyce, 18 Tax Cases 655 See also Osme 'f 
Tontypridd and Rbodda Joint Water Board 1944 C A referred to under 
section 4 (3) (m) 

A Colliery Company undertook either to restore to an arable 
tion all land occupied by the Company, etc , or to pay the lessor 
not so restored at «o many years' purchase of the agricultural value of ‘ 
land. The Company paid a lump sum under the option Held, that 
pajTnent was capital expenditure . 

Per the Lord Presuient^“Jt seems to me that on the 
the capital or revenue character of the cost of restoration, or of 
compensation payable for land damaged or not restored 
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It makes no difference whether ffie company had acquired the property 
or a servitude right at the commencement of the lease m consideration 
of a pnce paid or whether thqr merely acquired a personal right for 
the duration of the lease upon condition that they paid for it at Uie end 
of the lease by restonng the land to its original condition or by paying 
the value of the land if it was not restored Robert Add e & Son^ 
Collieries v Commissioners of Inland Revenue 8 Tax Cases 671 
If however, instead of arranging m advance for such a lump sum pay 
ment the Colliery owner goes to arbitration each time damage on the sur 
face IS caused to the property of a person the damage awarded by the 
arbitrator might be a revenue charge In a case in which compensation 
was paid as each acre was broken not on the basis of ascertajned damage 
but at a pre arranged rale of so much per acre it was held that the ex 
penditure was a revenue charge The test applied—following the British 
Insulated Cables ease 10 Tax Cases 1S5—was whether by such a pay 
ment an asset or right was acquired or whether payment* were made as the 
business progressed and necessitated by it O Grady v Markham Mam 
Colliery Ltd 17 Tax Cases 93 

A coal mining company was under a statutory obligation to remedj m 
Junes to a drainage system caused by subsidence The Drainage Commis 
sioner prepared a comprehensive scheme by contnbuting to wh ch the com 
pany was rel eved of its statutory obligation The contnbution was pa^bla 
in instalments Maaiaghten J allowed the contnbution on the ground that 
the company therebv got nd of an annual liability vis of remedying the 
injunes to the drainage system from time to time but the Court of Appeal 
disallowed it Though tw case was near the borderline the company ob¬ 
tained an endunng benefit for it was enabled to work a large quantity 
of coal for several years The case was therefore one of capital expenditure 
rather than expend lure to earn normal profits Bean v Doitcasler Amalga 
mated Collieries 1944 CA 

Colliery—Restoration of seams—If a seam is alloived to get into a 
non profit earning condition expenditure incurred in getting it back into a 
working condition is capital expenditure on the other hand expenditure on 
keeping up a seam continuously m a profit-earning condition is revenue 
expenditure It is all a question of degree United Collieries Ltd v Com 
missioners of Inland Reverfue, 8 A T C 522 12 Tax Cases 1248 

Repairs—Accumulated—Additions and improvements^In re 
Kin^s Lynn Harbour floorings Commissioners 1 Tax Cases 23 the Court 
upheld the contention of the Mooring Commissioners that money applied 
in the repayment of debts previously incurretl in the renewal of works neccs 
sary for earning the income was deductible Some of the liter decisions 
about capital expenditure ated below arc however agimst the view in this 
decision 

Where certain ships had been sunk by the Adiniralt> m the outer 
part of a harbour as part of a scheme of defence and htcr on when that 
part of the harbour was handed over to the Harbour Board the latter 
claimed to deduct from their profits die cost of removing the sunken sh ps 
the Commissioners held as a fact that the removal of the siihken ships 
was of the nature of dredging and that the expend lure on removal was 
therefore i revenue charge which could be deducted from the profits Botli 
Fiiday J, and the Oiurt of Appeal declined to interfere llhrlan v Dover 
Harbour Board 13 A.TC. 123 18 Tax Cases 555 
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The expense laid out in keeping a ship which is Cniplo}ed m trade 
in proper repair, is certamlj an expense neceecgry for the purpose'^ of the 
trade It is made for the purpose of earning the profits of the trade Re 
pairs ma> be executed as the occas on for them occurs or if thej are such 
as brook delaj, the> may be postponed to convenient season, but in either 
case they tnilv constitute a constant recurring incident of the continuous 
emploj-raent of the ship which makes them necessaiy They are therefore 
an admisjible deduction m computing profits , per the Lord Prcsuiept 
Law Shipping Co v Commissioners of Inland Revenue 12 Tax Cases 621 
But iKe accumulated repairs on account of purchasing a ship m disrepair 
are capital expenditure and may not be admitted as deductions , per Vic 
Lord President {ibtd ) In this case a second hand ship in bad repair was 
purchased bj the asse«see in circumstances not constituting succession to 
the seller s business and repairs attributable to the period of Use bj the 
assessee were allowed as Revenue expenditure and the only dispute was as 
to the repairs to make good initial defects The cost of repainng a newly 
bought as'iet need not howeser alwajs be capital expenditure eg if 
asses ee can show that the price that he paid for the as«et would have been 
the «ame irrespective of whether the vendor or purchaser made the repair 

A company owned a single steamship which \va« seized and used b> 
the Germans dunng the War The «hip was relumed to the owners aft^*' 
the War and heavy repairs were found necessary for reconditioning d 
The company recened compensation from the German Government SmW 
the compensnion was clearl) of the nature of damages and not of the 
nature of freight for the penod of use by the Germans and the recondt 
tioning was not m the course of the daily business of the company it 
held that the cost of reconditioning could not be deducted from the com 
pany s profits 

Per Lord Sands — It is clear that if the respondents had purchased 
another dilapidated ship and reconditioned her the expense of 
reconditioning would have been held to be capital outlay (Ltnt Ship¬ 
ping Co 12 Tax Cases 621) Does it make any difference that th^ 
ship whch they «o treated wns ihcir own old ship of which the> had 
recovered po session after 4»^ years’ I come to the conclu ion 
It makes no difference and I do <o on the grounds tint the respondents 
had not been m possession of the ship for 4jd jears had not during 
that time liandled or traded with the ship and that the dilapidations 
which had to be made good were not dilapidations suffered b/ 
ship in the course of the respondents trading wflh her Coniinissiotiers 
of Inland Revenue v Gnmife City Steamship Co, 0 ATC 67S 

The cost of reconditioning coal mines pumping and restoring pit 
as a consequence of damage resulting from the stoppage of work during 
a prolongcfl stnke was held to be a capital loss b> the Court of Appe^j 
{Sarrjant LJ dissentu g) «incc, dunng the pcno<l the coll erj 
stopped worf. and was not trying to wm coal Nsr-al CoUten Co Ud ' 
Coiiiinissioners of Inland Rnenue 6 AT C 351 |2 Tax Ca«cs 1017 

‘ The loss even if made good out of revenue is not a revenue loss 
the injurj to the mme is an injurv to a fixed capita! as«ct — 
Per llaiTL'orth M R 

* It was an existing loss chargeable against the profits of the period 
in which it was made and liable to be defrayed m the ordinary coor*c 
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out ol any monejs that might come lo their hands m the succeeding 
period It was throughout an income loss’—Per SarffUMl, LJ 
The periodical renewal b> sections, of the rails and sleepers of a 
railway line as they were worn out ly ase is m no sense a reconstruction of 
the whole railway and is an ordinaiy mcident of railway administration 
The fact that the wear although continuous is not, and cannot be, made 
good annually does not render the whole co«t of renewal when it comes 
to be effected necessarily a capital charge Such expenditure is incurred 
in consequence of the rails having been worn out in previous years the 
income of which had been taxed without deduction in respect of such wear, 
and merely represents the cost of restoring the rails lo the state m which 
they could continue to earn mcome It docs not create anv new as ct, 
Rhhdesui Railways Ltd \ Income tax Collector, 1933 ITR 227 (PC) 
On the other hand a railway is not entitled to deduct from lU profits the 
cost of any improvements effected at the time of renewals such as increasing 
the weight or quality of the rails or that of the sleepers and chairs and 
anchors or introducing new tvpcs of points and crossings signals etc.. 
Highland RaiIoM\ Co \ RalJerston 2 Tax Cases 485 Sec al»o Caledo¬ 
nian Railway \ Banks 1 Tax Cases 487, <et out under clau«e (ii) (Depre¬ 
ciation allowTince), Notification under ‘ection CO under which railway^ 
are allowed to claim cost of renewals as made tn lieu of the depreciation 
allowance In the Pnvy Council ca c from RhixJesia above referred to 
the railway had been disallovvcd its claim for 'vv-ear and tear on the ground 
that the railway was permanent and not liable to wear and tear and its 
claim for renewals on the ground that they wire not ‘repairs The Privy 
Councils decision in effect was that the renewals were merely accumulated 


repairs 

Reserves—Future repairs—A corporation which purchaved gas 
works in a defective structural condition was held not to be entitled to 
deduct sums «ct aside annailly lo be expended m later years tm rc‘tonng 
the plant and apparatus to its proper condition Chyton \ Nneortfr- 
Undtr Lyme Corporation, 2 Tax (^scs 416 

Accumulated Royalties—The Patna High Court in MokarojcuViirai 
of Darbkanga v Cominisstoner of Ineonu. tax, 4 ITC 283 allowed a« a 
deduction from the taxable profits of a successor m a business the accumu 
lated arrears of rovallics that had irounUil up during the time of his 
predecessor Tlic rovalties it was argued were not a personal liability of 
the prcsleccs-or, and further mining operations could not be effected except 
on the payment of these royalties Tlus vaew was not acccptcil 1^ the 
i*nvy Council If tlic asscssec bad known ('wh.ot was concca'etl from him) 
tKit arrear-. of unpaid rent had accumulated which the as.esice would have 
to pay to the superior landlord he would have correspond ngfv ihm nishal 
the purchase price of ific coificty WRerfler dc couiV rmxcnir or no-" Axr 
had a claim again-t the vendor, and if tt was recovered it wouM go in 
reiluction of purchase pnee and no* as a cred t to the Profit and I.nsv 
Account of the collicrv Tlte arrears of rent therefore were not l>;s» on 
the imomc account of the cidlierv but a sum pavaUc to get possess 'm oi 
tlw colliery—<iot to carry it on. It was therefore not inciirrr<l lo earn the 
nrofiis ami cams of th» colliery litisine«s Cotnmssiorer of Inecme tax, B 
?- O y Kemeshwer Sm'jh 1033 ITR. 91 12 PaL 31S. A I R. 193-1 

A nine wx« subject to a minimum d'‘»d rent lut when the roialne* 
cxce^eil this figure th** surplus could be re*.ainfil un d the wifsiny iviJ 
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recouped the excess m former years of the dead rent over the royalties It 
was held that the mine was assessable on its full profit without deduction of 
the surplus royalties retained, although m earlier years the dead rent had 
been paid and assessed when the mine had not begun to work, 

& Plas Power Coal Company v Ktrkpatnk, 2 Tax Cases 69, 14 QBD 
491 

Lease—Premium—A premium for the rene%val of a lease for five 
years was held to be capital expenditure in Mac Taggart v Strunip, 4 
A.T C 45S, 10 Tax Cases 17 

Per Lord Cullen —"The distinction between capital and revenue ex¬ 
penditure IS very elusive, and is more formal than real, and whether 
expenditure for a particular purpose is capital expenditure or revenue 
expenditure may depend, as has often been said, upon the mode in 
which the expenditure is made Here I think that 

(a trader) would regard it as a payment of capital which he had, in 
unusual circumstances been forced to make, although as a matter of 
ordinary prudence, he would probably see to it that this depletion of 
his capital was made good gradually out of his profits when earned. 
A brewer paying a premium for the lease of a public house, for the 
purpose of letting it to a tenant under covenant to buy beer brewed by hi^ 
IS not entitled to a deduction on account of the gradual exhaustion of the 
premium, Knotiles v McAdam, 1 Tax Cases 161, distinguished, 

& Co V Musgrave, 1 Tax Cases 272 

Where a company leased a cinema for a long period (21 jears) ^ 
return for an annual rent plus a premium payable in quarterly instalments 
throughout the period of the lease, it was held that the premiums were 
capital expenditure. Green v Favounte Cmemas, Lid, 15 Tax Cases 390 
Where, however, an assessee acquired, in return for an annual pa)* 
ment the under lease of certain cmema premises and aUo the goodwill oi 
the cinema business for the penod of the lease, together with the option to 
acquire the headlease and gcwdwill on a further lump sum pa>ment, it wa* 
held that the annual payment was a revenue charge—neither a capital out¬ 
lay nor an appropriation of profits, Ogden v Medway Cinemas, Lid, 13 
ATC 473, 18 Tax Cases 691 The annual payment m this case was 
unrelated to any lump sum consideration for the purchase of the right, it 
was not an instalment of a lump sum 

It IS not necessary that rent should be a constant figure from year to 
year The mere fact that, in a renting agreement for a term of 
more than one half of the total rent is paid in the first year will not of itS“. 
invert the rent of the first year mto a capital payment On the other hand i‘ 
there are relevant facts, e g , the total rent over the term being in truth 
cost of machinery or other asset rented (it being of no value at the 
the term), it might be possible to hold that the entire rent—not merely tha 
of the first year—is capital expenditure Where, therefore, certain macm* 
nery and plant, leased for a term of years, remained the property of 
lessor who had access to them to alter, adjust and repair them, and the 
machinery, etc, were eventually to revert to the lessor, and there was n® 
evidence to surest that the rent was really a paj-ment by instalments for 
the machinery, etc., it was held that the rent should be allowed as a dedi^ 
tion, In re Haktm Ram Prasad, 1936 ITR 104 See also section 10 
(i) and notes thereunder 
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Colliery—Sinking new aliaft or pit—A call was made upon the 
shareholders of a Cost book Mme, for the purpose of S!nkin«^ a new shaft 
and the concern claimed to deduct the amount expended on such sinking 
The Commissioners allowed the claim, as they were of opuuon that in the 
case of a Cost book Mine there was no such thing as capital, and that there 
could be no profit m working •^uch a mme until every expenditure had first 
been met Held, that the Commissioners were wrong, and that the question, 
whether the expenditure in respect of which a deduction was sought was 
capital or not was one of fact, and the case was accordingly sent back to the 
Commissioners to ascertain the facts A ‘cost book’ mine is one in whidi 
the oivTiers, who form a common bw partnership, run the mme jomtly, 
without keeping an) Capital Account, the eioress of expenditure over receipts 
being borne by the partners as a capital loss and the excess of receipts over 
expenditure being distnbuted as profits 

Per iVnght, J —The real queshon is Is the expenditure m respect 
of \\ hich a deduction is sought to be made, capital or not ^ That must be 
to a great extent, or may be to a great extent, a question of fact One 
can \eiy well imagme in cases of mines where minerals lay at shallow 
depths, and where it was nece«saty to open them out from time to time, 
frequently, bj shallow shafts, that id those cases, it might well be that 
the smking of shafts would be properly treated as part of the ordinary 
worknng expenditure. On the other hand you have a case such as I 
suppose the present case is, where a large area of ground has been 
worked from one shaft, and it is apprehended that it will soon become 
impossible to work any further from that shaft, and a new mine, so to 
speak, must be opened by a new <haft altogether " 


Per Collins, J — It seems to me that on the authontj of In re Addte 
& Sons, 1 Tax Cases 1, 12 Sc LR 274, expenditure in sinlang a shaft 
would be capital expenditure, and it is possible to conceive of 

cases m which the making of a shaft, having regard to the he of the 
minerals and the very small length of the shaft might be desenbed as 
working expenditure,’’ Morant v If^heal Grein^Ue ilintng Company, 3 
Tax Cases 2^ 


A deducuon is not ordinanl) allowable lor expenses of pit smking 
Per Earl Catms —' I am not prepared to say that a mine- 

owner might not in some cases be entitled to an allovrance m re«pect of 
the cost of sinking a pit by means of which the minerals are gotten which 
are the source of profit” 

Per Lord Blackhtm —‘ I do not wish to br down any general pro¬ 
position either that money expended in sinking pits can never be m the 
nature of expenses meurred in working the coal so as to be 

properly taken into account m estimating the profits made or 

to say what, if any, the circumstances are under which it may be done," 
Collness Iron Co v Black, 1 Tax Cases 287 , 6 App Cas 315, over- 
niimg the deasion m Knonlesy McAdam, 3 Ex.D 23.1 Tax Cases 161 
Per the Lord President i» AddtAs case —“Now I am quite clear that 
the making of a new pit in a trade of this kind, is in every sense of the 
term just an expenditure of capital It is an investment of money of 
capital and must be pbced to capital account m any properfv kept books 
applicable to such a concern,” In re Addte Sons, 1 Tax Cases I 

cost of a new chimney has been disallowed as being capital «- 
penditure, O’Grady v Bulkroft Main CoBienes. Lid., 17 Tax Casts 93 
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A mining company claimed as a deduction the co«;t of deepening a mam 
shaft, the bodies of ore accessible from the onginal level having been practi- 
callj worked out Held, that there was no evidence on which the opinion 
of the Commissioners, that the expenditure w-as proper working cost, could 
be supported, and that the deduction could not be allow ed, Doi>t<er v Basset 
Mines, Ltd. 6 Tax Cases 146, 108 LT 764 

Where a mining company first allowed its lower «eams to be filled with 
water because it was not intended to work these scams and later on de¬ 
watered them in order to work them it was held that the co«t of dewatering 
was of a capital nature United Colhenes, Lid v Commissioners of Inland 
Revenue, 1^ Tax Ca«es 1248 

"Wasting assets—An English Company owned nitrate grounds in Chile, 
which with the factory machinery etc, would become u eless when the 
nitrate was exhausted The raw material from which the nitrate was pro 
duced was found in natural deposits on the grounds at or near the surface 
The company claimed that i deduction should be allowed for the co«t of the 
raw matenal worked up and exhausted each year Held, that the deduction 
m question could not be allowed 

Per Lord Macnaghlen —‘ It appears to me that it is money 

wholly and exclusively laid out and expended as capital ’ 

Per Lord Robertson Firsi of all is this capital which he proposes 
to obtain a deduction for^ Now that my Lords, seems to me to be 
entirely concluded by the findings m the case There is no doubt what- 
eier that the scheme of the enterpnse of this Company was to inie't 
their capital m the acquisition of this property and then to proceed to 
work It as a mining concern 

My Lord', that being so the Mister of the Polls seems to me to be 
abundantly justified m saving that this is merely another case where 
capital has been cmbarketl m a wasting subject matter. The AUansa 
Company, I td v Bell, 5 Tax Cases !72, (1906) A C 18 
In ^oim Timber Co v Comnttssioner of Taxes, (1913) AC 771-^ 
New Zealand case—a company acquired certain forests mostly by purcha^ 
or by 1 99 years lease Under the New Zealand law no deduction may be 
made from taxable profits on account of loss of capital The question there 
fore 'iro«e whether the value of the timber cut down every year could be 
deducted- The Privy Council held that the deduction was not permissible 
“ there is no obligation upon the company immediatdy 

to cut down and remove the timber, or indeed to do so at any specific 
date their rights witli regard to the timber being co extensive m time 
with the currency of their leases The case is thus removed m fact from 
an analogy with decisions in which a. sale of standing timber was coupled 
with the duty of its instant removal from the ground 
the transaction under which these timber rights were acquired was not 
one under which i mere possession of goods by a contract of sale 
given to the appellant company, but was one under which thev obtainrf 
an interest m and possession of, land. So long as the timber, at the 
option of the company, remained upon the soil it derived its sustenance 
and nutriment from it The additional growths became ipso jure the 
jwopsrty of the company All rights of possession necessary for working 
the business of cutting or even for preserving uninjured the standing 
and growing stock of timber were ceded under the leases All this» 
together with the business faahties for removal and sale was granted to 
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the company which thereby became mvcsted with the possession of and 
an interest m the land. It has long been the law of the United 

Kingdom that the e.ihaustion of capital however it might be treated on 
strict actuarial principles or according to certain pnnaples of economics 
may for the purpose of taxation be treated as profit The profit may be 
temporarj and so when it ceases the capital may be gone and with the 
going of the capital there will also go the subject and the possibihtj of 
the tax The law—so clearly stated with regard to the working 

of coal and nitrates and settled upon a broad general principle—is m 
no wav different when it come:, to be applied to t mber bearing lands 
The pnnciple as to the true rea<on for holding that such timber rights 
are of the nature of possession of and interest m the land itself has 
long been 'cttled Aaiin Timber Co v Nezv Zealand Commissioner of 
Taxes (1913) A C 771 

Subsidiary and allied businesses—Losses arising from—A Com 
pany earned on the business of tine smelting for which purpose it reqii r^ 
large quantities of blende To supply the blende a new Company was 
formed which from time to time received assistance from the old Company 
m the form of adiances on loan The new Company proving unsuccessful, 
and going into liquidation the amount due from it to the old Company was 
written off as bad debt Held that the advances were an investment of 
capital and that the loss was not deductible m arriving at the profits of the 
old Company for assessment 

Per Bray J— What you have to see is whether an expcndi 

ture wh ch on the ordinary profit and loss account would not appear 
as a debit at all but woild appear as a debit when )OU arc dealing with 
assets If this were an ordinary business transaction of a contract 
fay which the Welsh Company were to deliver certain blende it may 
be at prices to be settled hereafter and that thK was really noth ng 
more than an advance on account of the price of that blende there 
would be a great deal to be said lo favour of the appellants But it 
15 quite clear that the Commissioners hive not taken, that view and it 
seems to me nghtly they have not taken that new It is impos ible 
to look upon this as an ord nary business transaction of an advance 
against goods to be deli\ered It is rcan> nothing of the sort The 
Welsh Company were in this difficulty They had great dfficulties in 
opening their m ne they had to expend large sums of money for that 
purpose and they applirf lo the appellant Company—the English Com 
pan) to lend them money and they lent them money 

Now I can come to no other conclusion but that this was an inve t 
ment of capital in the Welsh Compam and was not an ord nary trade 
transaction of an advance against goods rnglish Crcrtir 

Shelter Co \ Baker a Tax Ca is 327 99 I T 3a3 
In Jacobs ioting 6r Co v Hams 5 ATC 73) ll Tax Cases 221 
where a principal company sank its money m a subsid ary company and the 
latter lost its money it was hdd that the loss was to the former a Jos of 
capital and not a deductible expense The pomt is that it was not the 
trade of the principal company in which the loss occurred 

A company manufacturing founta n jen formed a sub< 1 ary company 
for the manufacture of a low grade pen. The issued cip til of the new 
compmy was wholly subscribed for (except for one dire) li the sole 
d rector of the parent company who also b^mt sole d rector of the ntw 
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company The new company was suddenly required by Government to 
make aeroplane parts, and there was delay in the receipt of moneys from 
Government The parent com|Kiny went on making loans to the new com 
pany and eventually took over its business A part of the advances was 
written off* and the company also repaid the director the capital subscribed 
by him The question arose whether these amounts could be deducted from 
taxable profits Held, that there was no evidence to justify the findings 
of die Commissioners tliat the deductions were admissible, Baker v 
'Todd &■ Co, Ltd, 13 Tax Cases 235 

The talang over of a laige stock of goods at an inflated price from a 
subsidiary company merely to avert the latter from disaster cannot cause 
a trading loss but only a capital loss to the parent company when the goods 
are ultimately written down, that is, the loss cannot be deducted Commu- 
sxoners of Inland Revenue v Huntley and Palmers, Ltd, 7 ATC. 323, 12 
Tax Cases 1209 

An oil producing and refining company which had regularly bought ml 
for a long time from another company which it largely controlled bought 
the plant and equipment of that company and also the oil estimated to 
in Its wells A certain sura was paid for the oi) m the shape of shares in 
the purchasing company, the cost of these shares being placed under "crude 
oil suspense’ m its books, the suspense being cleared gradually as oil 
produced It was argued that the company had only bought stocks of cnid« 
oil having accurately estimated the deposits underground and that tte 
expenditure, being on circulating capital, was deductible from taxable profits. 
This was negatived on the ground that the wells were an ‘enduring asset m 
the words of Lord Cave m Atherton v Brttish Insiilo‘ed and Helshy Cop«A 
(1926) AC 192, 10 Tax Cases 155, Hughes v Bnltsli Burma Petroleum 
Co , 17 Tax Cases 286. 

A Brewery Company granted loans to their customers on the secunV 
of Public houses If the secunty did not realise the amount of the loan me 
Company wrote off the loss as a kid debt Held, that in arnving at the profits 
of the Brewery Company, for assessment to income tax the Company 
entitled to deduct the amount of such losses or bad debts, IVatrtey & Co 
Musgrave, 5 Ex, D 241, 1 Tax Cases 272 distinguished, Rexd s Brewery 
Co, L\I V Male, (1891) 2 QB 1,3 Tax Cases 279 

In order to establish a new source of supply, a paper maker m 
United Kingdom advanced mon^ to a wood pulp manuficturer in Canada 
the money bearing interest and being repayable gradually when supp'*^ 
, were made During the war the British Government stopped the impo^J 
of wood pulp and the Canadian firm disclaimed all liability m respect o 
the advance Held that the advance was in the nature of capital expeu 
diture ‘since you do not pay in advance for goods simpliciter ten years 
m advance’ Charlesi Marsden S' 5‘oiit v Commissioners of Inland Revenue, 
12 Tax Cases 217 

Tliree closely connected compames—two in England and one m 
entered into an elaborate arrangement under whnA certain shares sold b) 
the English companies to the Indian company were allowed to remain wtW 
the former (m their cavn names) who received the dividends, sold the 
shares from lime to tune and retained the proceeds and in fact had the 
same dominion (including power to pledge for debts) over the 
if they had not been sold The shares were paid for, at rates higher than 
the true pnee, by the issue of fully paid up shares of the Indian company 
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The position therefore was that while in certain events the Indian com 
pany might have received the shares in specie, it might equally have 
received nothing more than a sum of monej which might be and was less 
than the nominal fully paid up value of the shares The difference between 
this value and the sale proceeds of the Enghsh shares was eventually 
claimed by the Indian company as a loss The Pnvy Council held following 
Moffy V Koffeyfonfetn Mines. Ltd, (1904) 2 Ch. 108, that in the arcum 
stances of the case (the consideration havmg been manifestly less than the 
fully paid value of the shares) the issue of fully paid shares by the Indian 
company could not be justified, that the English companies were responsible 
to make good the discount and that the Indian companj had therefore made 
no loss, Trustees Corporation (/ndui), Ltd v Commissioner of Income 
Mr, Bombay, 57 lA. 152, 54 Bom 437, 59 MXJ 242, 4 ITC 378 
(PC) 

A Company (A) had an agreement with another Company (B) 
carrying on a similar business under which it obtamed, in return for an. 
undertaking to make up the yearly profits of Companj (B) to a cer tain 
amount, a commanding mterest in its management Company (A) claimed 
to deduct in computing its j early profits for income tax purposes the paj 
meat made to Company (B) under the terms of this agreement The 
Commissioners found that the payment tvas made bj Companj (A) for 
the purpose of its trade so that it might seU its goods at a better pnce, and 
therefore alloived the deduction. Held, that the question ivas one of fact 
rather than of law and that the deduction had nghtly been allowed, Moore 
V Stewards and Lloyds, Ltd, 6 Tax Cases SOI, 43 ScX.R. 811 

Per the Lord President—" It all depended on whether 

this expenditure was really an outlav to earn profit or was an appli* 
cation of profit earned. weD that is a question of fact ” 

Ibid) 


Pet Lord McLaren —" If the payment made to the 

affiliated Company could be regarded as chanty, toy opinion would be 
that it ivas a payment out of income, and that it was subject to mcome 
tax. But mercantile companies are not tn the habit of subsidising 
competing companies from motives of benoolence Such a pajment 
would not be a legal application of the shareholders’ money, and, in 
the absence of evidence or an admission to the contrary effect, I think 
It IS a just legal inference that the payment m question was a pajment 
made for the advancement of the respondents business and with a 
view to augmenting its capital or its income As this is an annual 
payment it would as a matter of accounting be regarded as a pay 
ment made with a view to the increase of mcome and would be pro¬ 
perly entered :a the annual aconinfs The Commissioners have found 
m fact that the pajment was with a mcw to earning larger 
profits ” (IbiJ ) 

Per Lord Pearson —" But the statute does not require the 

party claiming the deduction to show that any profit was in fact earned 
bj the expenditure m question. It is enough that it shall have been 
lid out for the purposes of his trade as this e.xpcnditure clnrlj was. 
But then It must be laid out whollj and exclusively for these purpose 
and It w-as argued that the agre^ent was at least m for^e 
Ivnpfit of \WIson» Ltd It may have operated to their bcnetit- ttui 
we have to do only with Stewarts and Llojds’ part of «t, and even 
wuh ffiat. not as a definite source of ascertainable profit but as 
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inferring the expenditure of the sum of money here in question for 
the purposes of their trade I thmk it clear that from their point of 
view the expenditure was made for those purposes and for no 
other {Ibid ) 

As regards purchase of shares in allied concerns «ee also Trenchard 
hqmda'or of the National United Laundries (Greater London), Ltd] 
V Bennett 12ATC 1 17 Tax Cases 4^ m which the value of deferred 
shares issued m consideration of guarantee of a preference dividend was 
held not to be a trade receipt 

A land company i e developing and selling building plots arranged 
with a firm of builders to erect houses and find purchasers The builders 
^\e^e reimbursed their costs as each hou e was sold and the land company 
reserved a chief rent for itself The firm took, a loan from outside which 
the company guaranteed Eventually the company had to pay a part of 
the guaranteed loan and this payment was disallowed from its taxable 
profit^ on the gound that the payment was inade for the business of the 
builder firm and not for that of the company Homelands, Ltd v 
Margenson W3KBD 25 Tax Cases 414 

A Company A did work for a subsidiary Company B in which it held 
all the shares and charged ilOllS for the year at current trade prices 
Company B eventually made a loss of L2927 m that year and company 
wrote off this amount claiming it as a deduction either as a rebate of price 
or as a bad debt The Special Cocnmissioners held that in fact the pay 
ment was not hid out wholly for the purjKJse of the trade of company^ 
(the assessee) and that it was capital expenditure. The House of 
(agreeing with the lower Courts) held that on the first ground alone the 
claim of the assessee was inadmissible and did not decide whether Ih* 
expenditure was of a capital nature or not Oldhams Press Lid v Coo^ 
^ ATC 19 1941 ITR (Sup) 92 see also Commissioners of Inlond 
Revenue v Huntley and Palmers Ltd 12 Tax Cnses 1209 sufra 

A sum paid by a pnnapal shareholder promoter and Managio? 
Director of an Insurance Company as a gift to that company to enable » 
to get out of d fficulties was claimed by him as revenue expenditure 
^cause it was incurred to protect his shares Ins salary is Managing 
Director and his business reputalion The claim which was made under 
section 7 section 10 and section 12 was wholly disallowed The expendi 
ture was of the nature of capital Commissioner of Income lax Bomboy 
\ Sir Homi Mehta 1913 ITR 142 

Lump sums received in commutation of annual charges—^ 
cemetery company received lump sums in commutation of the annual 
for the keep of lairs in perpetuity and invested such sums as capital Hdo 
mat such sums are not a deduction m arriving at the profits of the company 
for assessment. Paisley Cemetery Company v Reith 4 Tax Cases 1 
Sc LR 947 

Another commercial and dividend paying Cemetery Company und*^ 
took m considerat on of Jump sum payments to maintain in perpetuity 
repair of graves and monuments md the decoration of graves in one of ** 
Cemeteries The Company was assessed m respect of its profits undet 
Schedule A (Property) and the Crown contended that, in computing jne 
habihtv the lump sum payments of each year should be mcludeil m thet 
entirety in the gross rccsipts of the year, the expense^ of the upkeep o 
the gra\e'> for the y ear bong allowed as a deduction Held that in anving * 
the profits assc< abh in respect of the lump sum pavmuits the cstini3'C< 
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future expenditure of the Company on the maintenance and repair of the 
■graves and monuments should be deducted (The Paisley Ceireiery Company 
> Rcith 4 Tax Cases 1, distinguished Sun Insurance Office t Clark 6 
Tax Cases 59 (1912) AC 443 followed) The London Ciinctery 

Company v Barnes, 7 Tax Oi'es 92 (1917) 2 k B 49u 

Another Cemetery Company sold the use tn perpetu t' of graae spaces 
m the Cemetery to be used for burial purposes only Held that a deduction 
could not be allowed in respect of the estimated cost irici of the grave 
spaces The ratio decidendi avas the same as in the Coltmss Iron Company 
case 1 Tax Cases 287 supra te that no alloasancc mai be made for the 
depletion of cap tal Edinburgh Soulhen/ Cemetery Co \ Ai«»nD«/ 27 
ScLR 71 2 Tax Cases 516 

Reserve for Insurance—A Compam who were shipowners and 
importers of coal insured their «hips at half their value and created a 
reserve fund for the balance A ship \-alued at £15 000 was lost Ii was 
insured for £8000 and the Company claimed £7000 as a deduction from 
profits Held, that the los was one of capital Ltgg & Son / td a 
Commissioners of Inland Reienue 12 Tax Cases 391 

A shipping company insured a ship partially with undenvntcrs and 
liore the remainder of the nsk itself It set aside a portion of its profits 
to form an insurance fund and was not allowed to deduct this portion of 
profits in computing its liabiliQ to tax every year Ijter on the ship was 
lost, and the Company claimed to deduct the amount which it transferred 
from the Insurance Fund to meet the los< field that the deduction was 
inadmissible the loss being a toss on capital account 

Per Lord McLaren.--- This is not insurance in the legal sen e of the 
term but only a reservation of the profits to provide 

for future losses Thompson \ The tPestern Sleonithip Co Ltd, 44 
Sc L.R. 715 

Sinking fund—Payments Into—A Company was empowered by Act 
of Parliament to raise money upon mortgage for tlie purywse of carrying 
out a Government contract but was required by the «amc Act to csnbl a 
sinking fund for the extinction of the roorfgnge-debt A *uin vvaj to be 
‘let aside for payment into the sinking fund out of each qmrtcrly pavmcnt 
received under the contract or out of other monevs belonging to the 
Company Held following the deasion in Mersey Docks and Harbour 
Board v Lucas 2 Tax Cases 2a. 8 App Cases S91 that the sums thus set 
a'ide are not allowable as a deduction m arriving at the Company s 
assessable profits City of Dublin Steam Packet Co \ O Bnen 6 Tax Cases 
101 

A Company undertook to construct a railwav in Brazil under a Govern 
ment guarantee of 7 per cent It raised capital by means of debentures at 
5)4 per cent, and devoted the 7 per cent, to payanent of debenture interest, 
and to the formation of a sinking fund to pav off the debentures Held 
•that the whole of the «um paid under the guarantee during cimstructKm, 

%.e including the portion pad into the sinking fund was liable to piy 
in-ume-tax as interest Blake \ Imperial Itraihan Laibiay, 2 Tax Cases 
^8 1 TL.IL ^ Under the United Kmgdcm Uw the mtere«t paid on 
debentures could not be deducted and lax on such interest is recovera! tc ly 
the payer from the payee at the time of payment 

Bonu»—On repayment of loan—A Cooipiny borrowcfl money U* lie 
•employed m its business, and covenanted to pav arnaal interest thereon and 
I-S3 
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to re-pay the capital with an addibonal bonus of 10 per cent Held, that 
the bonus paid could not be claimed as a deduction in computing the 
as«essable profits of the Compan), Amona Copper Company V Smiles, 3 
Tax Cases 149 , 29 ScLR 134 

Investment for securing custom—Loss of—order to secure 
contracts for the erection of mills, it was necessary for an Architect to take 
up shares of certain Milling Companies granting the contracts The shares 
t^en up were subsequently sold at various dates at a loss The sale of the 
shares Mas necessary to provide funds for securing new contracts Held 
that the loss Mas a lo s of capital and was not an admissible deduction in 
arriving at the profits for assessment, Stott v Hoddirtott, 7 Tax Cases 83 
As the result of a change in the system of sale of salt by Government 
which substituted a system of cash sales for a system of credit sales on the 
deposit of secunties a trader had to sell his secunties and incur a loss on the 
sale It was held that the lo‘‘s was one of capital, Hiraitand Jayaram Singh 
V CommwjiOHrr of Income tax. Punjab, 1935 ITR 309.8ITC 395 
Where, however, a firm guaranteed a part of the costs of an exhibition 
in the reasonable belief that the firm would be given preference m the allot 
ment of contracts for work at the exhibition and had to pay a part of the 
guaranteed amount even though the firm received no opportunity to tender 
and did not receive any work the amount paid by the firm was allowed as 
*1 deduction by the General Commissioners The Court of Appeal held that 
the question was pnmanly one of fact and saw no reason to interfere with 
the fining of the Commissioners, Morley v Lmvford <5' Co, 14 Tax Cases 
229,45 TLR.30 

Where an oil importer lent money to a foreign oil merchant in order to 
secure the sole selling agency of the oil of the latter’s companies and the loan 
was not fully repaid it was held, distinguishing Anglo Persian Oil Co ' 
Dale, 16 Tax Cases 2S3, (1932) 1 KB 124 and following the Atherton 
cas^. 10 Tax Cases 155, (1926) AC 205, that the loss was capital expen¬ 
diture Henderson v Meade King Rohnson & Co. 17 AT C 241 
(K.B D ) 

A railway company agreed to close down its own steel works (ano 
not to allow them to be worked by others) for ten years and take dunu? 
that penod its requirements of steel from two steel companies who lU 
return, were to pay to the railway /180000 in 120 equal monthly msta' 
ments These payments were held to be capital expenditure, because 
the extinction of the railways own works constituted a capital asset to th^ 
company If the sum had been paid once for all there would 
been no doubt as to its capital nature, and the fact that it was pajii*” 
instalments could not alter its nature t/mVrf Steel Compani^y ' 
CtUhnglon. 18 ATC 311 (CA) ^ 

Removal Rebuilding, etc—A Company established for the 
and selling of granite moved its business to larger premises and deff 
the whole cost of removal out of revenue In calculating its 
Company claimed a deduction for the ejqienses of carting granite froiv. jia® 
old yard to the new, and of taking down and re-erecting two cranes /A 
that these items were not allowable deductions \ , 

Per Lord McLaren —think that the cost of tran femng pl|^' 
from one set of premises to another more commodious set of premil 
IS not an expense incurred for the year m whi^ the thing is done 
for the general interest of the business It is said, no doubt, thatjg i!^ 
transference does not add to the capital value of the plant, but I 
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that :s not the cntenon. There are costs that would not properly be 
set agamst the income of the year, and which jet roaj not add to the 
capital value Suppose a person is imprudent enough not to insure 
hia premises or his goods, which can be insured, and they are burned 
down, and he has to replace the building, he could not be allowed to 
charge the new buildmg against the income of the year, although the 
putting up of It does not add to the value of his property but merely 
enables it to maintain its original value I agree therefore, that the 
cost of re erecting the cranes and the cartage of materials being a 
thing not done for the benefit of the one year, is not a proper deduction 
from income,” Granite Supply Assoctafton v Kttlon, 5 Tax Cases 
168 , 43 ScLR. 65 In cases of this kind so much depends on the 
occasion and magnitude of the expenditure For example the cost 
of transferring stock from one branch to another is clearlj of a 
revenue nature, so also, when stocks are removed during repairs 
This decision was approved by Cave, L C tn Atherton v British 
Insulated & Hetsby Cables, 10 Tax Cases ISS, (1928) A.C 205 

In order to extend its business, a Cbmpanj opened a manufactory and 
fitted machinery, but subsequently closed it, removed a portion of the 
machinery, and re-opened the manufactoiy on a smaller 'cale, and therebv 
lost a portion of the original expenditure Held, that this was a loss of 
capital, for which deduction could not be allowed, Smith v Westmghouse 
Brake Co, 2 Tax Cases 357 

The moving expenses of a travelling business, eg, a circus or a travel¬ 
ling butcher, including the cost of closing up at the old and fitting up at 
the new place, can however, be deducted from profits, but not if the 
business is a fitting (as opposed to a travelling) business Accordingly, m 
the case of a firm of meat importers and retailers who owned a very large 
number of shops and con«tantly opened new shops and closed old ones with 
the changing circumstances of their business as a whole, it was held that 
the cost of equipping new shops was capital expenditure, Eastmans v Shau, 
14 Tax Cases 218 (H L.), 45 T L R. 12 

The cost of wholly fittings m a new place of business is capital 
expenditure even though the renewal may be compulsorj f/jain v Cow 
mtssianers of Inland Revenue, 8 ATC 275, 14 Tax Cases 479, Com 
missioner of Income lax, Bombay v Hemraj Khemji, 1933 ITR 3(M, 
AIR. 1933 Sind 145, 145 IC 202 

An assessee, a wine merchant m Dublin, was lessee of premises which 
he was bound to keep in proper repair The premises were burnt in a local 
rebellion He could not recover the loss either from the insurance company 
or under the Cnimnal Injuries Act, and had therefore to spend money m re¬ 
building He had also to spend money m salvaging his books, and m fitting 
up and adapting temporary premises elsewhere In connection with the levy 
of Excess Profits Duty it was held that the expenditure in question was 
capital expenditure, and not an admissible deduction Martin Fitzgerald v. 
Commissioners of Inland Revenue, S A-T C. 414 The Pnvy Ccnincil re¬ 
fused leave to appeal tn this case 

Electric Company—Change of current—^Where an Electnc lighting 
and power Ownpany changed over from Direct Current to Alternating 
Curr^t and for this purpose replaced at its cost consumer s fans and other 
fittinirs and also renewed the Service mams, it was held that the expenditure 
was of a capital nature Kagpur Lighting, etc., Co v Commissioner of 
Income tax, 6 ITC. 303 
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Docks—Ship'building—Deepening of—^The works of a Company 
carrying on the business of Ship builders and Engineers were approached 
by a channel It was the duty of the Harbour Authorities to keep this 
channel dredged, but they neglected to do so, and the channel consequently 
began to silt up As the Harbour Authorities were not in a position to find 
the funds necessarj for the complete restoration of the channel, a cheaper 
scheme was devised, involving a lesser depth of dredging and the provision 
of a deep water berth, to which the COmpmy and the Harbour Authorities 
contributed the Companj s conlnbulion being the greater If this expen 
dilure had not been incurred by the Company, it would have been impossible 
for them to deliver a battle enuser which ms then m course of completion 
at their works The Company chimed that this expenditure should be de 
ducted m a certainmg their liability lo tax Held that the expenditure was 
capital expenditure and was not an allowable deduction in the computation 
of profits After quoting tlie following dictum of the Lord President m 
Valhmbrasa httbber Comt'any,L‘d v Fflnncr. S Tax Cases 529, 47 Sc LR- 
488 

Vow I dont say that this consideration u absolutely final or deter 
minative but in a rough way I think it is not a bad contention of 
what IS capital expenditure—as against what Is income expenditure—to 
say that capital expenditure is a thing that is going to be spent once 
and for all and income expenditure is a thing that is going to recur every 
year ' 

Roivlatt, J said with reference to the above passage 

there is no stress on the words every year The real 
contrast is between expenditure which is made to meet a continuous 
demand for expenditure as opposed to an expenditure which is made 
once for all to put it shortly Now Mr Fate argued that th® 

expenditure on any work might be revenue expenditure although the 
result of it endured beyond that year Well I do not know that I diftsf 
with that altogether but it seems to me that it must alway s be a question 
I of fact whether any particular expenditure can be pu*! up against an) 
particular work or whether it is to be regarded as enduring expenditure 
to serve the business as a whole OunsiKorth v Vickers Ltd, 6 TaX 
Cases 671, (1915) 3 KB 267 

Tbs was approved in Atherton v Bnlish Insulated and Helsby Cables 
10 Tax Cases 155, (1926) AC 205, by L C Cave, who also 
Smith V Incorporated Council of Law RepQr\>tg, 6 Tax Cases 477 (1914) 
-3 KB 674 and Hancock v General Reversionary etc, Co, 7 Tax Cases 
358, (1919) 1 K.B 25 as instances m which payments which did not recur 
were rightly considered to be income expenditure 

Bills—^Promotion of—Cost of—In view of the unsatisfactory fa®' 
lities given by a Railway Company, a finn of coal masters joined with some 
-other Jraders in promoting two private Bilb in Parliament for the construe 
tion of a railway line which was intended to gtve them the necessary 
lities and to make them independent of the Railway Company The Bu 
were ultimately dropped by agreement under wbeh the Railway Compaw 
undertook to grant the desired facilities Held, {Lord Johnston dissenting) 
that the expenditure incurred by the firm in the promotion of the two Bills 
constituted a capital outlay and was inadmissible as a deduction in computing 
the firm’s liability to income tax Moore & Company v Hare, 6 Tax Cases 
572 , 52 SC.L.R 59 
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This was also approved hj L. C Cave m Atherton v British Insulated 
& Hehhy Cables 10 Tax Cases 155, (1926) A C 20a 

Investments for the purpose of the trade — All monej hid out bj 
persons who are traders whether it be in the purchase of goods be they 
traders alone whether it be m the purchase of raw materials be they manu¬ 
facturers, or in the case of mon^ lenders be they pawnbrolvers or money¬ 
lenders whether it be money lent m the course of their trade is 

used and comes out of capita) but it is not an investment in the ordinary 
sense of the word per PoUoeh B, in Reids Brcziery Co ^ Male 3 Tax 
Cases 279 (1891) 2 QB 1 

A man speculating and building for htm«elf not only a brewery but 
a couple of hundred houses, in order that people who mhabi ed 

those houses might deal with the brewery In such a case the money could 
not be said to be money expended by the brewer upon the business o: 
brewery (Ibid ) 

X/Oss in investments —If an assessee not dealing m stocks and shares 
loses on their sale such loss is a capital loss and cannot be deducted from his 
business profits Conga Sagorv Commissioner of Income ax, UP jITC 
458 S3 All 451 AIR 1931 All 417 See aljo notes under section 10 (2) 
(vi) m respect of depreciation of securities S m laxly the loss incurred in 
buying and selling land when it is not part of iie asse<secs business so to 
deal m land cannot be deducted from his business profits Hemraj Kanji v 
Commissioner of Ineome tar, Sind, 6 ITC 35t So also the Io«s incurred 
by a mortgagee (whose business is not to take such mortgages) who buys 
property m part satisfaction of the mortgage decree and sells Inter ird loses, 
Hmatlal Motilal etc v Commissioner Jneome iox, Bombay 6 ITC 159 

Qa the other hand when a monn lender had to take over agncultural 
lands from his debtor* he was allowed by the Madras High Court to deduct 
not only the interest on borrowed capital locked up in the land but the 
management and cultivation charges of the land and the cost of obtaining 
convey ance of the lands S A S S CAc«io//o C/irttiar \ Commissioner 
Ineome tax Madras 1937 IT R 97 This ruling how ever has been d s 
sented from by the Rangoon High Court Cominusioner of Income lax, 
Burma V N S A R Concern 1938 IT R 194 (Rang) The main point 
in the Madras case was the question of interest and it>was conceded by the 
Crown in it that the claim under section 10 (2) (ur) fnow clause (xt)) 
rested on the same footing as that under clause (m) Hughes v Bank of 
Nciv Zealand (1936) 3 AX R. 975 cannot be followed in India because the 
Acts are not in fan matena and it has to be remembered that agricultural 
income IS entirely outside the Indian Income-tax Act see Darhhanga case, 
14 Pat 623 (PC) Therefore no expenses incurred m respect of agn 
cultural income can be deducted from non agricultural income The posi¬ 
tion IS comparable to that of expenditure incurred m respect of foreign in 
come cf Proiidint It*-esimcnt Co, 135 IC 810 and other cases referred 
to under section 10 (2) (in) 


An assessee purchased shares m a company which went into liquidation 
A new company was formrf to acquire Uic asceU and it agreeii to allot a 
certain number of shares and debentures to the members of the oM companj 
The debentures were not issued and the new conqiany aI>o was liqu-daled 
It was held that in the ab'cnceof a finding that the assessee* business w^s 
to deal m stocks and shares the loss was of capiu) ifaharaiadhinr of Dor~ 
bhanga v Commissiontr of fneome-tor, B sS* O , 1938 IT R. 631 
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An assessee, a money-lender, to whom Rs 8,503 ^vas due from a firm 
purchased land from it for Rs 18 000 while insolvency proceedings were 
pending against it He paid Rs 9,497 in cash and adjusted the debt against 
the balance The Insolvency Judge converted the sale into a mortgage for 
Rs 8 500 and made the assssee an unsecured creditor for Rs 9,497 The 
assessee who received his Rs 8 500 and another Rs 3,097, leaving a deficit 
of Rs 6403 claimed to deduct this deficit from his money-lending profits 
The claim was disallowed on the ground that purchasing lands ^^as not 
his busmess and that if his idea was merely to realise his dues, he could 
have bought a part of the land instead of the whole, Badrtshah Sohanlal v 
Commissioner of Jtfcome tax, Punjab, 1936 IT R 303 

A money lender lent money from time to time to a building contractor, 
and at a certain date tnz, July, 1928, accounts were made up between the 
and it was agreed that the debt was to be discharged out of the cheques 
received by the contractor from Government for whom he was working 
and that the excess or deficiency of these cheques over or from the debt 
was to be divided equally between the two After paying a few small 
amounts, the contractor, an Afghan left Bnb^h India, and the Commis¬ 
sioner held that the loss sustained by the money lender was a loss of capital 
in partnership It was held that there wras no evidence to support this 
finding Hamand Rat Harbhagat Rat v Commissioner of Income tax, 
jah, 1936 ITR 366 

It IS a question of fact in each case whether a particular transaction 
of a money lender is part of his busmess of money lending or a capital 
investment unconnected with that business There is nothing to prevent 
his investing his capital or accumulated profits in forms of investment which 
are in law loins eg Government loans, or debentures and mortgages, and 
this in itself would not make the investments a part of his monQ' lending 
business Any loss therefore m such investments cannot be deducted fro® 
nis business profits either under this section or under section 24, in the 
absence of a finding that the investments are an integral part of the money 
lending busmess Sir Chinubhat Madhavlal v Commissioner of Income tax, 
J?omf'ay. 1937 ITR 211 

An assessee, who was utter alia a moneylender, made a deposit with an 
■oil sellmg company under a contract appointing him sole Organising agent 
for an area He wis to recommend sellmg agents and to recoup himself 
from the deposits made by the latter The deposit bore interest at 7 per 
■^t per annum while his money lending earned 15 per cent on the average 
He also received a commission on sales in the area whether through the 
selling agents or by the company The company went into liquidation and 
the asses-^ lost a part of his deposit It w-as held in the High Court that 
the loss was a trading one and not of capital 

This decisiw was overruled by the Privy Council The deposit was 
a condition of the agency, and its purpose was to obtain an enduring benefit 
of a capital nature It was not a loan in the course of carrying on the 
busme s of organising the agencies or in the course of busmess as a money* 
lender. Commissioner of Income ‘ax, CP v Motiram Nandram, 1940 IT 
R 132 

If a money lender has two mortgages on the same propert) md chooses 
to sue only m respert of the first and the property docs not cover the prm* 
opal and interest thereof he is entitled to claim the entire principal of th® 
second mortgage as a loss It is not open to the Revenue to lump the two 
mortgages together and «aj that the difference brtween this sum and the 
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value of the property (or the limit to which the creditor restricted his claim) 
IS all that can be allmved as a loss, Chociatmgam Ckcttiar v Commtsttotter 
of Income tax, Madras, 1941 IT R 278 

Option to purchase—Consideration for—In order to obtain railvvaj 
wagons for the conveyance of coal from their collieries to their cu lomers, 
a Coal Company entered into agreements with a Wagon Company under 
which a certain annual sum was paid for a penod of jears for a certain 
number of wagons the terms of the agreements the Coal Companj, 
dunng the penod of the payments, used the wagons at their own n k and 
were bound to keep them in repair, and at the end of the period the> had 
the option of purchasing the wagons at the nconinal pnee of one shilling for 
each wagon Held, that the annual payments under the agreements were 
•divisible into (i) consideration paid for the u<e of the wagons and (h) 
payments for an option at a future date to purchase the wagons at a 
nominal price, and that, m so far as the payments represented the con 
sideration for the use of the wagons dunng the period of agreement, lhe\ 
were admissible as a deduction in the computation of the Coal Compan> s 
profits Darngavil Coal Company, Limited \ Franevs, 7 Tax Cases 1 ■'0 
ScL-R 427 

Rebates as Compensation.—A company which intended to set up 
Its own chlorine plant for the manufacture of magnesium ivas induced bv 
a chlorine producuig company not to set up such phnt but to take chlorine 
from the latter The price of chlonnc was to be ilO per ton but the first 
company was to receive simultaneous!} i7^ per ton as compensation for 
loss of profit in not setting up it> oivn phnt The Court of Appeal held 
that the per ton was a trade receipt in the hands of the first company, 
Thompson v \fogriesium EUitron Co, CA. The rebate was clearly 
deductible from the profits of the chlorine company 

Where a rebate is receded m respect of reienue expenditure onh 
the net expenditure can be allowed t e the rebate should be brough' in as 
a trade receipt See U'estcombe v Hadnoek Quames, 16 Tax (^scs 137 
Salaries of partners —Sub-<ection (4) inserted in 1939 forbid-, the 
deduction of salaries interest commission or remuneration paid to 
partners Before 1939 the deductibility of such items depended on the 
facta of each C3«e and there was considerable litigation Those rulings 
are of no interest now See notes under <ub-section (4), which howe\er 
ipplies onlj to firms and not to other association 

Employees_Commission —A father was sole partner, and employed 

his two sons on salaries pUts a commission on profits sarjing from jear to 
year The commission was raised from 5 to 10 per cent and then to 
SS Al? ihr Avi* w.Kir .tK- .tdh.e' Jwnk.'' driwr .m .health «iiu’ .thviw 

the entire rc<ponsibiIit> on the sons Later on, the firm was rcconsti 
tuted the father and each of the sons possessing equal shares The 
Special Commissioners decided that the 33 Ip per cent, commission was 
not on a commercial basi« Held, that the amount deductible m respect 
of the commission as money whoHj and necessarily laid out for bu*inc*$ 
expenditure, was one of fact on which the High Court could not interfere, 
Stott and IngJiam \ Treheame, 9 Tax Cases CO 

See also section 10 (2) (x) and notes under it. 

Employees-pcrquUite*.—Boarding expenses of seivants and pav- 
ment to a sen-aot of hi> expenses incurred m going to his Iiome from the 
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place of employment m so far as they are not charitable paymtot^ but 
part of Ihc senanls ^\ages should be con idered to be incurred -solely for 
the purpose of earning profits or gams Babu Jagannalh Thcram % Com 
missiotftf of Income lax, Bihar and Onssa 2 IT C 4,4 Pat 385, AIR. 
1925 Pat 408 Expenses m the nature of incrtnicnl to salaries such as 
perquisites or free food etc m lieu of cash can be treated as trade 
expenses Init the^ mu-n ha\t been made aMtliout any mtcntioii of rcco\ery 
from the servants and be chimed as deductions in the year in which they 
arc incurred C/ii//nnjio/ Ramdayal \ Coinmtsstoner of Income lax, 3 
ITC 54 A loan given to a servant cannot be deducted from the profits 
if and when it is written off as irrecoverable It is not a trade debt 
Whether gifts can be deducted or not will depend on the nature of the 
gifts If they are given as a mere act of chanty, they cannot be deducted 
Iwt if tlie^ are intended to be perquisites for the employees m return for 
their services they can be detiucled even though the employees could not 
legally claim such gift® ibtd G fls to employees at retirement have 
been allowed in the United Kingdom m the v lew that the gifts are bonuse , 
If' Sion V Ilcarif, 1943 K It D 

Entertainment—Dewah and Hob expenses have been held to bff 
inadmissible Congo Satjar \ Com«iwn«j»ifr o//nronjr/ar UP 5 ITC, 
4o8, S3 VUI 451 AIR, 1931 All 417 Though presents to customers 
such as cakes sweets, fruts etc are not ordinarily admissible deductions 
they may be allowed if such presents arc necessary for the purpose of 
r*«;”*H* o/ Income lar v Hemrof Khonji IWJ 


Welfare schemes—Expenditure on—It is one thing to 
money on welfare schemes for employees in order to secure a contented 
staff that would earn profit? for the employer and quite a different thing 
^t.welfare schemes which happen to cater for employee* 
The difference is dear though somewhat fine Held accordingly in a case 
m which the employer maintained pnvate nursing homes for his «taff 
but also paid subscnptions to a Hospital winch also attended to hi* 
employees and paid unusually large subscriptions to the Hospital in certain 
years that the subscriptions to the HospitM were not deductible from 
taxable profits Bourne & IloUiitgrvorlh \ Ogden 45 TL.R 222 14 Ta< 
Cases 349 


Shares at concession rates—^Where a company issued shares to it* 
en^Ioyces at less than the market value of such sliares it was held that the 
diHereuce in value was not deductible from the company s profits a? a" 
of payment of remuneration to employees Lmorv v Consolidated 
African Selection Trust 1910 ITR (Sup) 88 (HL) The deci ton 
(Lords Wnght and Romer dissenting) which reversed that of the Court 
of Appe^ rested on the form of the transaction rather than on its sub¬ 
stance OZnter cfictfl m the judgments indicate that if the company had 
paid cash to the employees and replenished itself by issuing shares m 
the open market the payment would have been deductible The point is 
that the company should have dischaiged an ordinary trading obligat^n 
or debt due to the employees m order to claim an allow’ance In this casCr 
the employ ees gave up nothing and the company parted with no as«et The 
fact that the difference between the market value and the issue price iti37 
be taxable as money s worth m the hands of the employees is irrelevant 
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If the shares had been issued at a pranium, the premium would not have 
been taxable, and bj merely electing not to get something, )ou cannot claim 
it as an actual deduction, even though if jou had received it, it would not 
have been part of taxable profit. 

Employees’ share of profits See clause {x) and notes thereunder 
The law in the United Kingdom is governed bj the following rulings 

When emplojees are remunerated b) a sliare of the profits m com 
puting the profits of the busine^is, allowance 'hould be made for the work 
and labour done by people who charge nothing expressly because they have 
got their share of the profits which is a suffiuent inducement to them to 
do the work See per Roalalt, J, m fohtfson Bros S' Co \ Commist- 
sioncrs of Inland Revenue, 12 Tax Ctses 147, (1919) 2 K.B 717 
Bonuses paid to directors at a certain percentage of profits after the distri 
button of dividends to shareholders are not an expense of the business but 
an appropriation of profits It is m every case a question of what is the 
real effect of the transaction, Peffff S Ellam Jones, Ltd v Commissioners 
of Inland Rezemu, 12 Tax ^ses 82 In this case even though the bonuses 
mav have taken the place of salary or commission the bonuses were treated 
m the resolution and the accounts as an appropnation of profits, and had 
not been claimed a» a deduction for income-iax purposes, the deduction 
being claimed only in respect of Excess Profits Duly See also Stott and 
Inglwm y Trchearne. cited above, in which the Revenue conceded such an 
allowance and Eyres v Ftnnieston Enpmeertng Comfo>r), 7 Tax Ca«es 74 

In Commusioners of Inland Revenue v George Thompson S Co, 9 
A.TC ^5, 12 Tax Ca es 1091, Rontatt, J, suggested that while no pay¬ 
ment which depended on the assessee’s profits as a whole could be deducted 
from his taxable profits, deductions should be allowed of pa>‘Tnents depending 
on the profits made on individual transactions Thus, if the assessee hired 
a ship on condition that he would paj a part of the profits of that parti¬ 
cular ship, the hire was deductible, but not if it dqjendcd on the profits 
m the as essee s business as a whole The Court also held that hire which 
represented depreaation was deductible even if it depended on the ship’s 
earning profits The distinction between this case and that of Walker S 
Sons, 12 Tax Cases 297 is that while m the latter what was shared was 
the profits of the business, in this case, what was shared was the profits 
of certain ships which did not constitute the whole of the business Jf 
the particular ship had made profits and even if the business as 3 whole 
had made a loss, a share of the profits on the particular ships would have 
been payable. The assessee m this ease, claimed not to deduct the share, 
since he desired to realise his standard profits for excess profits dutj 

In India before clause (x) [fonnerl> clause (firt-a)] was introduced 
a different view had been taken In Commissxorer of Income tax v RE 
Mahomed Kassiin Rovther, 3 ITC 482 , 54 ML.) 249, AIR 1927 
Mad 1053, the Madras High Court held that no deduction may be made 
on account of the wages paid to an cmplt^ec in so 'far as such wages take 
the fonn of a share of profits. This decision is practically ineffective now 
parth because of the sub«equent insertion of clause (vni-a) (now 
clause (x)] m this «ul>-<cctiOfi and jwrtl) because of the relief from douWc 
taxation given b) Notification No R, dated 24ih March 1928, under 
section CO 

UTtere a proprietor hid his business nm by managers who retained 
as their remuneration the balance of the net profits of the business after 
I-S4 
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In the Pondicherry case Lord Maemtlfan was referring to the real net 
profit when using the word profits and m that case the question was 
simple As Lord Maugham pointed out in the Indian Radio & Cable case 
1937 I T R 270 the word profits can be used in more than one sense and 
as Mackinnon L J observed m this case it is as much a truism to say that 
a payment necessarilj made in order to earn profits cannot properly be 
described as a payment out of profits as to say with Lord Macmillan in the 
Pondicherry case that a payment out of profits and conditional on profits 
being earned cannot be accurately desenb^ as a payment made to earn 
profits The facts of each case have therefore to be examined In this 
case the pajment was on a basis of profits ascertained ad hoc (before al 
lowing for depreciation) and not of profits divisible between the companj 
and anybody else interested in thon and it was therefore a payment pre 
cedent to the ascertainment of the real net profits of the company, British 
Sugar Manufacturers v Harns 16 ATC 421 (CA) 

A pajTnent to Secretaries Treasurers and Managers at a certain per 
centage of the net profits and not exceeding another percentage of grexs 
proceeds was held to be expenditure incurred for earning the profits and not 
a distribution thereof Conwusstoner of Income tax Burma v Bombay Burma 
Trading Corporation 1941 ITR 155 following British Sugar Manufac 
turers V Hams 

A trading companj leased premises for its business at a fixed 
pa}able quarterlj from which however the lessor was to allow at the end 
of the year such abatement as may be necessary to enable the lessee com 
pany to meet its obligations and pay certain fixed rates of dividend on >» 
shares It was held by the House of Lords that m so far as the transaction 
was bona fide, the rent was not a payment out of profits of the compnr') 
or dependent upon it but expenditure incurred for the purpose of cam n? 
and antecedent to the acertainment of, profits The Pondicherry Railway^ 
case was disungunhed In that case the profits had to be first ascertamed 
and then a share of profits paid to the French Government while in this 
the profits could not be ascertained until the rent had been first paid T1|C 
rent actually borne therefore was deducted from taxable profits Union Cola 
Storage Co v yldainson 16 Tax Cases 293, 146 LT 172 

A agreed to get all his raw cotton ginned by 5 who m turn agreed 
to gin for any one else B received in addition to his ginning charges on 
a certain tariff a share in the net profits (but not the losses) of /I L 
held tliat the profits paid to B were not of the nature of rent nor were 
to earn the profits but were an appropriation of profits 
I ir Bhan v Commtssianer of Income tax Punjab, 1938 IT R. 243 

A companj m which half the shares were held by Government boogbl 
crude resin from Government at a pnee which involved the pa>' 0 ’mt ® 
royaltj m the first instance at a certain rate and also the pajanent of 
further roj-aitj in the following year based on the net profits of the 
panj during the previous jear Tlie AlhKabad High Court held that the 
second pajment of rojaltj was deduct We under section 10 (2) {*^1 
(now clause (x-)] for the following reasons —(1) The pajment was ana 
logons to the paj-ment to a Managing Director of a share of the 
(2) The money was not available for distribution to shareholders (3) * . 
cost of production of rc«in by the companj clearlj included tlic 
rojaltj (4) The second roji^tj was not part of the consnleration » 
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which Gmerament sold tlie factory to the company but consideration for 
the resin supplied (5) The primary object with which Government form 
ed the company Avas to obtain a market for its resin (6) The charging 
of a nominal rojalty m the first instance and then a further payment was 
because there were no data on whidi the roj-alty could be fixed Indian 
Turpentine & Resin Co, Ltd, Catnpore v CoMi/KUfio/icr of Income tax 
3 ITC 219 

Royalties on patents —Even though a royalty may be paid to a paten 
tor on the basis of output, the expenditure would still be capital if the roj-altv 
was one of the considerations pud by the user of the patent to acquire 
It outright from the patentor Commissioner of Income tax Madras v 
Minsararasam Ltd, 63MLJ 11 6ITC65 AIR 1932 Mad 437 

As regards pajTnents on account of patents generally see the group 
of cases referred to under section 3 It should be noticed however that 
a pajTnent which is capital or income as the case may be to the receiver 
IS not necessarily of the same nature to the pajer See also Commissioners 
of Inland Rcietfue \ Adam 14 Tax Cases 34 


Buying out partners or competitors—Payments made in purchase 
of the share or nghts of a deceas^ or retiring partner are of a capital 
nature even though the payments ma> be assessed in terms of profits and fora 
eomparativelj short penod Rutherford v Commissioners of Inland Rne 
tme 10 Tax Cases (K3 Commissioners of Inland Reienue \ Ledgard 6* 
Pyntns, 16 ATC 68 (KB) Anj loss that nia> arise from revaluing 
a business as the result of reconstructing a partnership is a capital loss 
K A R K Finn v Commissioner of Ineomc~lax Burma 7 ITC 44 
11 Rang 462, AIR 1934 R 1 Similarly, the wnte-off of debts due from 
old partners at the time of disruption is not a proper revenue charge against 
a new firm, Amar Chand Madhojt v Commissioner of Ineome tar Bom 
Joj,8ITC 224 

\Vhcre accordmg to a statement recorded by the Income tax Officer 
m the follownng worS» of one of the partners of a firm M would get 
Rs 16000 a year for five years irrespective of the firm s trading results and 
S would get Rs a year on the same conditions as in M s case and 

/ w ouid be in sole cha^e and owner of the firm s profits and losses , it was 
unsuccessfully claimed on behalf of I that the firm was still a going concern 
and that the payments to M and -S’ were for the use of goodwill premises 
and staff for the five years m question Thi claim was disallowed as being 
payments for buying out the rights of M and S and therefore capital ex 
penditure In re Ramjt Das Joint & Co, 1945 IT R 430 (Lah ) 

Where m order to ensure that a retiring director and manager m a 
pnvate company did not set himself up m opposition after retirement the 
rampanj bought up the assets of the retmng director and also remitted a 
debt due from him it was held that the expenditure was not trading but 
capital expenditure, Deivrel Gibson end Hoare v Rees, 25 Tax Cas 467 
(K.BD) 

Similarly, lump sums paid to a letinng director and a retmng manag 
mg director respectively in order to restrain them from competitive acti 
vities have been held to be capital expenditure. Associated Portland Ce 
mertt Manufacturcri v Kerr, 1945 KBD (CA.) The case was held to 
be nearer to Colhrts v Joseph Adamson & Co 21 Tax Cas 400 than to 
Southern v Borax consolidated, 23 Tax Cas, 597, but the distinction is bv 
no means clear 
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Where a firm of money-lenders carried on a business m prn in a 
particular year jointly with certain other pci^ns, and disputes started after 
some time between the firm and the others ending in litigation and the 
decree of a Court in favour of the others in respect of their shares wrongly 
withheld by the firm it was held that the payment of the decree was not 
deductible from the firm's profits, being merely an allocation of profits ahead) 
earned and m the nature of pa>ment of a capital debt Nor did the paj 
inent arise out of transactions in the course of trade but out of wrong all<^ 
cation of profits in the past and the expenditure was therefore not incurred 
for earning the profits Rayalu Iyer & Co v Conunisstoner of Incowe- 
tax, Madras, 1937 IT R 727 

In Alagannan Chettx v Commjsfiotier of Income-tax, 3 ITC 44. 55 
MLJ 66, AIR 1928 Mad 902 the Madras High Court held, following 
City of Lotfdon Contract Corporatton v Styles, 2 Tax Cases 239, 4 
51 and John Still'll & Sons v Moore, (1921) 2 A C 13, 12 Tax Cases 266 
that a lump suna paid to a rival in order to induce him to abstain from 
competition (bidding for certain contracts) is capital expenditure, and 
therefore not deductible from tlie profits See, however, Guest Keen ortd 
NettUfolds V Fowler 5 Tax Ca' 511, referred to later under “Trade Ass^ 
ciations payments to Following the above it w as held m 7? -S’ 

Cvlab Singh & Sons v Comnnssiotter of Income-tax, Punjab, 19’16 ITK- 
66 that payments made to competitors,, from time to time, of a share of 
estimated profits in each contract irrespective of actual profit or loss (in 
return for the competitors agreeing to tender at the same rates as the 
assessee) were revenue expenditure Such payments were neither capiW' 
expenditure nor a share of profit* but expenditure incurred for earning the 
profits So also subscriptions paid to schools which agreed to presenoe 
books printed by the assc'see {tbid ) 
v See however Anglo Persian Otl Co v Cotnmisstotfers of Inland 
mie, 16 Tax Cases 253, 145 L.T 529 and Van Den 'Berghs, Ltd v Clark iv 
Tax Cases 390, (1935) AC 431 The former is referred to infra in f 
group of cases relating to compensation to employees on termination of eni 
ployment In the latter case, m which a pooling arrangement was closf 
and compensation paid, it was held by the House of Lords that the paymen 
related to the entire structure of the assessee’s profit making apparatus an 
was therefore of the nature of capital 

In a case m which the assessee paid a lump sum to his agent on the 
termination of his agency who vtler (dta agreed not to compete for soin 
time the pa)-ment was held b> the Calcutta High Court to be 
from the assessec's profits In re Impertdl Chemical Industries, ltd, W 
IT R. 21 The payment did not create a new asset or add to hxed WP"" 
but merely secured facilities for the future See also Anglo Persian On ^ 

V Inland Revetftte, 16 Tax Cas 253 

Buying shares m allied concerns—If a company, substantial!) 
holding company, acquires control over another by purchasing blocks o 
shares, what it acquires is a capital as»et, especially if it is m the 
business of the ‘acquiring company to secure such capital assets and 
‘acquired’ company is one which but for the control might be a compe 
%vilh oAer ‘held’ companies of the holding company It is 
this purpose that the share* are not paid for' in cash but by a guarantw 
the purchasing company to pay certain dividends on some of the ® 

Uie other company, Trenchard, (or Liquidator of the Notional United 
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dncs (Greater London), Ltd,] v Bennet, 12 A T.C 1, 17 Tax Cases 420 
49 T L R 226 

Loss from embezzlements.—^Where tbe lO'S {rom erobezzlement is al¬ 
low ed as an expense, anj subsequent reoiveries in respect of the embezzle¬ 
ment should be brought in as taxable revenue In re Umoii Bank of Bttapiir 
^Sholapitr. 1942 ITR 21 (Bom) 

The Managing Director of a Company was for man) years, up to his 
death, m sole control of the Company’s business An investigation after his 
death showred tl^at many paj-mcnis and some receipts not relating to the Coni- 
pan) ’s business but to liis pnvate affairs, had been pa>sed through the Com¬ 
pany’s books, and it was calculated that some £14000 w’as due from his estate 
to the Company The debt was valueless, and was w ntten off as bad in the 
Company’s accounts for the sixteen months to the 30th June, 1920 The 
General Commissioners, on appeal allowed the Company’s claim to deduct 
the amount m question in computmg its profits for assessment to income 
tax, holding that the losa was a bad debt that had ansen in the course of the 
Company’s trading Held, that there was no evidence to support the Com 
missioner’s findings, that the loas was not a trading loss and that it was 
not an admissible deduction from the Company’s profits for income tax 


purposes 

Per Renotatt, J —“When the Rule speaks of a bad debt, it means a 
debt which IS a debt that would have come into the balance sheet as a 
trading debt in the trade that is in question and that it is bad It does 
not reall) mean any bad debt which, when it was a good debt would not 
ha\e come in to swell the profits What the Commissioners have been 
misled by, m my judgment, quite clearly is this They have allowed 
themselves to act under the impression that they were taxing the 
Company on what the Company, m a loose way, had made and secured 
In point of law, they w ere engaged m assessing the profits of the Com¬ 
pany's trade, no: of the Company itself but of the Company s trade, and 
I have to consider whether there is the leaj.t ground for supposing 
that losses of these sums, resulting m this bad debt, were losses m the 
trade. I quite think, with Mr Latter, that if you have a bu3ines> 
(which for the purposes of to-day at any rate I will assume) in the 
course of which you have to employ subordinates and owing to the 
negligence or the dishonesty of the subordinates, some of the receipts^ 
of the business do not find their w’ay into the till, or some of the bills 
are not collected at all, or something of that sort, that may be an ex¬ 
pense connected with and ansing out of the trade, in the 
most complete sense of the word. But here that is not the case at 
all This gentleman was the Managing Director of the Company, and 
he was m charge of the whole thing, and all we know is that tn the 
books of the Company, which do exi't, it is found that moneys went 
through the books into fns pocket I do not see that there is any 
evidence at all that there was a loss m the trade m that respect It 
simply means that the as-ets of the Company, moneys which the 
Company had got and which had got home to the Company, got into 
the MOtrol of the Managing Director of the Company, and he took 
them out It seems to me Ibal what has haj^ed is that be has made 
awav with receipts of the Company dehorj the trade altoge^w m 
snrtue of his position a- Managing Director in the office, and b^ 
m^MSition to do exartly 'what he likes," Cnrties v J & C Doldfield. 
Ltd, 9 Tax Cases 319, 41 TLR. 373. 
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A paj merit made b) a director of a compmy to the Official Liquidator 
thereof m settlement of misfeasance proceedings started against the former 
IS capital expenditure and also not laid out for the business, etc, of the 
director In re Executors of Sordar Naratn 1913 IT R, 478 

(Lah ) 

Loss tlirough embezzkmcni b> m cmplojcc held not to be a loss 
m the nature of capital expenditure but a lo«s incidental to the conduct of 
the business and allowance was made on this account Babu Jaqannalh 
Theratn v ConiiHWtioucr of Ittcome tax, Bthar and Onsua, 2 I f C I 
But this judgment s\as dissented from bj the same High Court m a later 
case Mutchand HiraJal v Comtmsstoncr of Income tax, B & 0 1938 

ITR 151 and it \s-is held that a theft bj i coolj «ho «tolc money from 
an employee of the asscssee that was taking the mone> to the Bank was 
not an admissible deduction not being incurred for the purpose of earning 
the profits 

Whether loss of \’ahiables by theft can be allowed as a deductioij 
depends according to another ruling on whether the loss was incidental 
to the business If a person rccenes his profits and is robbed on his waj 
home or after he has placed the profits in his strong room or some other 
place of safety such a loss is not incidental to business If on the other 
hand the nature of the business requires the handling of valuables bv 
servants and such servants misappropriated what was entru ted to them 
or were rdibed the loss would be incidental to the business The proper 
test to apply is whether m view of the nature of the business there is a 
reasonable likelihood of the loss m the ordinary course of business 
(S P S Raniasji'cint Chettiar v Commissioner of Income lox, Modras 
53 Mad. 904 59 MLJ 403 AIR. 1930 Mad 808) dnanlaknshna 
Iyer, J Assented and held that all Josses due to theft m business premises 
sluuld be allow ed 

An assessee who earned on business m piece goods accepted deposits 
for that purpose and paid interest thereon He was not a banker of 
money lender and cash was not part of his stock in trade There was a 
dacoity and the cash in the shop was looted Held, that the lo's was 0‘ 
capital In re Gadodia & Co 1934 ITR 322 The correctness of thi? 
ruling was doubted in Com»it«j(J«er of Income tax, Biirwia v Haji Abdio 
Gany Hyub, 1941 ITR, 339 where it was held that the loss of i business 
man s money in his current account at his bank, as a Tesult of the bankers 
insolvency is a deductible loss 

It has also been held that shortage found in cash when making up 
the accounts of a money lending business is not a capital loss Bansitai 
Ahtr Chand v Comnnssioner of Income tax CP 6 IT C 318 

Director—Overpayment to—Whether the overpayment of commis 
Sion to a Managing Director who subsequently became bankrupt and ^oul 
not repay the advanc« was a trading loss or a capital loss was consider^ 
in Boebank Pruning Co v Commissioners of Inland Revenue 7 A T C 
■406 13 Tax Cases 864 It was hdd that it was a question of fact to be 
determmed by the Commissioners on the evidence before them 

Cost of alteration of capital—The premia received by a company 
on issue of shares are capital receipts and as such not chargeable to tax 
In the same way the cost of issumg shares is capital expenditure and cannot 
be allowed as a deduction for income tax purposes (Income tax Man«oi 
As to premia of the nature of interest, see notes under section 10 (2) (»>) 
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In Montreal Coke, etc Co v Mnatter of h'alioital Revenue, 194S IT 
R (Sup ) 1 (P C) the compani had moirred certain expenses m replacing 
•debentures on onerous terras (mcludmg inter alia pajment m gold) bj de¬ 
bentures on less onerous terms and spread this expenditure over se\cral 
\ears in the accounts The Supreme Court of Canada held (two Judges 
dissenting) that the expenditure was neither for earning the profits nor 
of a re\cnue nature In confirming the judgment the I n\v Counal re 
marked as folIoiXs The justification for upholding the deducUi ns clamtcd 
<xruld not be more attractively presented than it is m the (dissenting) judg 
ment of Rinfret J —there are two ways of increasing the profits 
either by increasing the earnings while the expenses remim the same or by 
decreasing the expenses while the c.inung» remain the same Of course 
if the?expenses dimmish at the same time as the gross earn ngs are increased 
the profits will be correspondingly larger and the proposition just mentioned 
IS onl) made more evident In order to pas a lower interest an 1 

to gel nd of the exchange rates it was nccessif> to redeem the old bonds 
and therefore the expenses required to aclucve the result were wholU 
exclusively and necessarily laid out or expended for the purpose of decreas 
ing the fixed interest and exchange charges and accordingly for the jurpo c 
of earning the income Down to the last nine words the statement is 
unexceptionable but their Lordships arc unable to accompany h m in leap¬ 
ing the last fence If the statute pennitted the deduction of exjicnditure 
incurred for the purpose of increasing income the appellants might well 
have prevailed. Hut such criterion would have opened a verj wide door 
It IS obvious that there can be man) forms of cx{»cnditure desgned to 
increa e income which would not be appropriate deduchon« in ascertaining 
■annual net profit or gam The vtatutorv critenon i« a much narrower one 
Expenditure to be deductible must be directh related to the earning of 
tneome The earnings of a trader are the product of the trading operation 
which he conducts These operations involve outgoings as well as reenpts 
and i1« net profit or gam which the trader earns i the balance of his 
trade receipts over hi» trade outgoings. It is not the business of cither of 
the appelbnts to engage in financial ojicfatHins The nature of iheir bu«i 
nesses is sulficicntlj indicated b> their titles It is to these businesses that 
thej look for their eammgs Of course like other business people the^ 
must have capital to enable them to conduct their entetj rises but their 
financial arrangements arc quite distinct from Ihe acuvitics bv which they 
earn their income expenditure incurred in relation to the financ¬ 

ing of their business i« not m their I.onI'hip< opinion expenditure incur 
red m the earning of their income within the sLatutorj meaning 
It was conceded and iC is clear that the expenses incurred m 

originallj borrowing the mone> represented by Ihe bonds were 

-pr^ieri) chargeable to captal and so were not incurred m earning income 
H the bonds have subsisted to matunt> the premiums and expenst* then 
■pavabte on redemption would pbmlv also have been on capita! account 
Why then should theoutlavs meomiectifn with th» present iranwclmns 
also not fan wathm that catrgorj ’ 

WTiere a Joint Stock Companj increases its eajrtal b> the issue of new 
shares for which it raj's commission to the underwriters of the ‘hares, the 
commiss on so Mid cannot be all iwesl as a deifuction In re Test /rc» anj 
Steel Comtany 1 ITC 125 (The Tesot atij Moflffnoe Centfaxy 
V HcUham 3 Tax Ca«es 255 and Royat Ifuuranee Comfeey r If cVen 
J897 AC 1. 3 Tax Cases 500. foHowed.) 

J--«5 
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A mortgage Company raised monqr by the issue of debentures, and 
lent It at a higher rate of interest Held, that the commission paid to bro¬ 
kers, and the other expenses incurred in raising the money cannot be de¬ 
ducted, Texas Lattd and Mortgage Compatty v Hollham, 3 Tax Cases 255 
Even if the money raised by debentures is used m the assessees own bust 
ness the brokerage and legal charges in raising debentures are capital ex¬ 
penditure Nagpur Electric Lighting, etc Co v Cotnmisisioner of Income'^ 
tcjr, 6 IT C 28 * 

A Company had made losses m trading, and earned forward a debit 
balance from year to year m its balance sheet The existence of this debit 
balance stood m the way of the payment of dividends when the Company 
entered on a period of profit earning To enable dividends to be paid the 
Company applied to the Court to have its capital reduced and for ^e 
purpose incurred legal and other expenses The Company claimed to de 
duct these expenses in computing the balance of profits and gains for the 
assessment to income tax Held that the expenditure in question was not 
expenditure for the purposes of the trade of the Company, but for the 
purposes of distributing the profits of its trade and was not a proper de 
duction m computing the profits for the purposes of assessment to income- 
tax Archibald Thompson Black 6r Co Ltd v Ba‘4y, 7 Tax Cases 158 

The sole proprietor of a business also owned the premises m which 
It was carried on, but the premises were subject to certain mortgages 
One of the mortgagees died and his executors called up the money due 
A part was repaid and one of the benefiaanes took over the balance of 
the bond The mortgagor incurred legal expenses in connection with the 
transfer of the bond Held {Lord Sahesen dissentmg), distin^s*'i*'5 
Ushe/s case 6 Tax Cases 399 and following S'e’ong v Woodpeld, 5 Tast 
Cases 215 (1906) A C 448 and similar cases, that the legal expenses wet* 
capital expenditure and not deductible from profits. Small v Basson, 
Tax Cases 351 

Legal expenses—Expenses incurred in connection with Iitigat'O^ 
relating to the partition of a Hmdu undivided family cannot be allowed 
a deduction from the taxable income of ihe members Jaginohandos 
V Commissioner of Income \jx, Oudh 3 IT C 274 AIR 1929 Oudn 
125, 112 I C 201 nor evidently from that of the family 

Expenses of a law suit m connection with the purchase of a hoo'C 
by a professional person are clearly not deductible Smith v Eden 
A.TC 623 (KBD) 19 Tax Cases 110 Expenses incurred by a pur 
cTiaser of property in completing his title and entering into possession ** 
not deductible In re Lackhmandas Bnjballabhdas 1^2 IT R 1^ 
(All) Jt follows that if Ihe purchaser knowingly buys property wi 
defective title and makes a further payment to perfect the title the 
ment is capital expenditure If the property was the stock m trade of 
purchaser le, if he is a dealer m property or a moneylender w 
frequently takes over property m settlement of debts and then sells tuc 
property the expenditure would be deductible 

Legal expenses incurred m presenting the asscssce s case to 
Revenue authorities are not deductible since the profits are not altered 
this expenditure, Allen v Farguharson Bros l7 Tax Cases 59, Board of 
Revenue v Munisami Cheity 1 ITC 227 but fees paid to Accountants 
for preparing accounts in the ordinary course of business and not specificaly 
for contesting liability or conductmg proceedings before tax autJiof't'^ 
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Me Ml oiitoiy tjismess expense and allowable as such, IVorscly Brmerv 
Lid V ItdaaJ R^tme, (CLA) 17 Tax Cases 349 The point is that 
eiyenditure antecedent to the ascertammenl of prohts is allowed, not that 
relating to the appropnation of profits, by the Crown In practice however 
Accountant s and Ia%vyer’s fees are allowed for appearance before the 
Income tax OflScer, but not on appeal or revision. 


Legal expenditure incurred in order to avoid a business liability u 
revenue expenditure and will be allowed m the year m which it is incurred. 
Commissioner of Income-tax, CJ* v Mathradas Mannalal, 1942 IT R. 95 
A landholder, carrying on, inter alia, a money lending business lent 
Rs 10 lakhs to a cotton mil) company, the shareholders of which at a 
later stage, sued him for a large sum, diegtag that he had agreed to 
finance the miU and broken the contract He died when the suit was 
pending and his son was substituted in his place Eventually the suit was 
dismissed, and the son (the assessee) claimed that the cost of defending the 
suit should be deducted from his profits from money lending The Income- 
tax authontics refused the claim on the ground that the suit did not relate 
to the money lending or other busmess of the assessee but was a suit for 
damages against the father personally and that the 'on defended the suit 
merely to save the reputation of the father who, according to the depart¬ 
ment, was liable to attack with a view to ‘‘relieve him of his surplus cash ’ 
This view was not accepted by the High Court There was no essential 
difference betwe«i a money lender’s taking over a debtor’s property for 
the purpose of preventing the loss of the sums advanced (as in fact the 
assessee’s father had done m severd cases) and his taking over the manage¬ 
ment of the debtor’s business for the same purpose, and therefore the 
transaction with the mill was not foreign to ^e money-lending busmess 
if expenditure incurred for securing the assessee against possible loss of 
his stock m trade (in this case loans, the trade being money lending) is 
allowable, expenditure incurred for repelling an actual attack on such stock 
ought to be allowable, for otherwise wfule a trader could deduct premia 
paid for fire insurance, he could not deduct the cost of actuaUy fighting a 
fire 'The deasion was confirmed by the Pnvy Council, Commissioner of 
Income-tax B & O v Maharajadhiraf of Darbhanga, 1942 ITR. 214 
(PC) 

Expenditure incurred to protect the good name of a person is not 
necessarily incurred for the purpose of hts business, nor is it a loss, 
especially if he succeeds in vinihcaling himself A fortiori a firm cannot 
deduct expenses m defending its partners from criminal charges against 
them, even though the charges may be connected with the business of the 
firm/ eg, ^ase offences against liquor merchants Gasper & Co v. 
Commissioner of Income tax, Burma 1940 ITR 100 

Expenditure incurred m defending a suit for payment of rent and 
royalties as assignees of the original grantees of certain mining leases was 
held not to be deductible m In re Magmrom Bungar & Co, 1941 IT R- 
S73 (Cal ) The facts of the case were peculiar and showed that the 
object of the expenditure was merely to protect the assessee from future 
losses See also ScammeJl and NepheTV v Rov.les (CA.). 22 Tax Cases 
479 m which legal expenses were allowed in respect of a compromise 
between the assessee and certain others, the assessee company having" 
been allowed to pay the 1^1 costs to the other party as compensation and 
debit the expenditure to revenue account. As for the facts of the case, 
see post under the heading 'employee’s compensation’. 
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Eollowing the obser\ations of Lord Dunedin m the Vallamhrosa 
Rubber Co, case, 5 Tax Cases 529, the Lahore High Court liave held that 
the expenses incurred m defending an action brought against a company 
questioning the monopolj held by it in respect of quarrying in an ar« 
was capital expenditure because it was spent once and for all, 

Valley State Co, Ltd v Commtssiotier of Income tax, 7 IT C 375 This 
ruling, however, is against the trend of authority 

Costs incurred m defending the title to land held for the purpose of a 
business are revenue expenditure for tlie expenditure does not create a 
new asset but onl> maintains an existing one The fact that it maintains 
only the title and not the \alue makes no difference Southern v 
Ltd 1942 I TR (Sup) 1 (K II D ) Eollowing this ruling it was held 
in Central /tidta Sftnnttfg and Weaving Co v Lommissianer of Income 
tax, C P 1943 IT R. 206 tliat the expenditure incurred in restraining the 
infringement of a trade mark belonging exclusively to the assesses is 
revenue expenditure In Jatharam Jankiaas v Commissioner of Income 
tax, B 6r 0 1944 IT R 344 it was held that litigation expenses meurrea 
to recover capital and profits due from a partner in a discontinued business 
(for which the new financing partner of that partner had held “intS" 
responsible) were deductible the ratio decidendi being that tn 
assesse s business was that of money lending and that the discontmuatio 
of the old partnership business made no difference In ^^tihabtr Pros 
& Sons V Commissioner of Income fox Pii«;o&, 1945 ITR 340 W 
Lahore High Court did not follow Kangro Volley State Co v Comn»s 
Stoner of Income tax, 1935 ITR 324 and decided that expenditure 
m defending a suit for pre cmption of a property purchased and useu oj 
him for the business was allowable as revenue expenditure It is 
necessary for a businessman to protect has fixed capital as to protec 
circulating capital and in neither case does the protection create a 
asset Sale J distinguished the Kangra Valley east . 

Where an action to recover remuneration was compromised 
footing that no part of the payment was to be allocated to costs it 
that the whole of the payment was remuneration and that costs paiu ^ 
the plaintiff (assessee) could not be deducted from his remuneration 
the purpose of tax Eagles v 5'tr Albert Levy, 19 Tax Ciscs 23 

Damages —A Bre%ving Company which also o%vned licensed houses 
in which It carried an the business of inn keepers incurred damages ao 
costs on account of injuries caused to a visitor staying at one of its hous^® 
"by the falling m of a chimney Held, that the damages and costs 
not allowable as a deduction in computing the Company s profits 
income tax purposes 

Per the Lord Chancellor —•" It does not follow that d 

a loss IS in any sense connected with the trade it must always o 
allmved as a deduction for it may be only remotely connected 'Vi 
the trade or it may be connected with something else quite as 
as or even more than with the trade I think only such losses can P 
deducted as are connected with it m the sense that they are 
incidental to the trade itself They cannot be deducted if they * 
mainly incidental to some other vocation or fall on the trader m soi^ 
character other than that of trader The nature of the trade is w y 
considered To give an illustrabon losses sustained by a ran / 
company m compensating jpssengers for accident in travelling ^ 
be deducted On the other hand, if a man kept a grocer’s shop 
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keeping which a house is necessai^, and one of the window shutters 
fell upon and injured a man walking m the street the loss arising 
thereby to the grocer ought not to deducted. Many cases might 
be put near the line, and no degree of ingenuity can frame a formula 
so precise and comprehensive as to solve at sight all the cases that 
maj arise. In the present case I think that the loss sustained by 
the appellants, was not really incidental to their trade as inn keepers, 
and fell upon them in their character not of traders but of house¬ 
holders ” 

Per Lord D(ney~~ It i> not enough that the disburse¬ 

ment IS made in the course of, arises out of, or ts connected ivith the 
trade or is made out of the profits of the trade It must be made for 
the purpose of earning the profits Strong and Company, 

Ltd V IVoodtficId, 5 Tax Cases 215 (1906) AC 448 
On the other hand, there is little doubt that damages which really 
represent the sharing of profits with others, eg, paid for the infringement 
of patents or trade marks are deductible Such damages would also be 
undoubtedly taxable m the hands of the rcapienfs Sec Consfaitltnejco \ 
It, 11 Tax Cases 730,43 T L R 727 and Short Bros, v Commissioners of 
Inland Reienue, 12 Tax Cases 955, set out under section 3 

Expenses paid, >oluntanly and without bny legal obligation bj the 
propnetor of a newspaper to hts Editor and Printer, reimbursing them their 
expenses tn defending themselve> in proceedings against them for contempt 
of Court have been ^sallowed It is not enough that expenditure is incur¬ 
red in the course of, or anses out of, business and is met out of the profits* 
it must be incurred for the purpose of earning the profits, if it is to be 
allowed, and it could not be said in this case ll^t the expenditure was in¬ 
curred with a vieiv to increase the profits of the proprietor, In re Amr\ta 
Bazaar Palnko, 1937 ITR. 6W (QI) 

In Mask & Co V Comintsstoner of Jntome tax, Madras, IW3 IT R 
454, the High Court disallowed the deduction of damages paid for breach 
of contract, on the ground that the breach was not an act of negligence 
but one of dishonesty, and it was not necessary for the purpose of the trade 
so to be dishonest 

On the other hand, where an assessee compromised litigation against 
him for mfnngemcnt of trade mark, hi« own legal expenses and what he 
paid to the other party under the compromise were allowed as revenue 
deductions. Appellate Tribunal v Chfiaganmal Mangtlal, 1946 ITR 206 
(Nag ) The correctness of the dcasion in Gasper &Co‘s Case, 1940 ITR 
100 was doubted. 

Penalties—•Penalties levied for the infnngement of customs or any 
other laws carmot be allowed as deductions from profits nor the costs 
locurr^ in defending proceedings started bj the Crown in regard to such 
penalties, Commissioners of Inland Reivnue \ IVantes & Co , (1919) 2KB 
444; 12 Tax Cases 227, Commissioners of Inland Reienue v Von CleJn. 
(1920) 2KB 553 (CA.); 12 Tax Cases 232. The point is th.it sums m 
question are not a 'trad ng loss' and arc not spent m order to enable the 
assessee to 'cam the profits’ The Income tax Act however is not nccesionly 
restricted to bwful bu$uies> onlj' Reference may also be made to the «^«r- 
vations of Scmlton I-J., that he reserved Ks opinion as to the deductibility 
of damages given in end proceedings an'iing out of negligence, etc 
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In Spofforth and Pnncc v Colder, 19-lS KBD where the Revenue 
authorities wi'hcd to interview certain employees of a firm of Chartered Ac 
countants in order to ascertain whether an offence hid been committed and 
the firm took Icgil advice the cost of such idvicc vvis allowed is a deduc 
tion from the profits of the firm but when one of the partners was prose 
cuted the cost of his defence and the cost incurred bj his partner to watch his 
interests were both disallowed on the ground that the co‘t was not incurred 
for the purpose of the firm s business or profession See also Canadian 
Mvitstcr of rutance v j‘»>ii//i (1927) AC 193 and other cases set out 
under sections 3 and 4 (3) (wi) 

Propaganda—Anti prohibition—By Brewcr^In Ward & Com 
pany v CoHimirfiourrr of Taxes (1923) AC 145, the expenditure incur 
red by a brewer on an anti prohibition campaign was disallowed The relevant 
statute (in New Zealand) was no deduction is to be made in respect of 
expenditure not exclu ivelj incurred m the pro<hiction of the assessable 
income and the argument that ihc expenditure was incurred to keep alive 
the profit making business was not accepted 

Letting house—Profits from—A person assessed m rc«pcct of the 
profits derived from letting her house furnished claimed to be allowed as a 
deduction the amount of rent paid by her for another furnished house m 
which she lived while her own was let Held, that tlte deduction claimed 
was inadmissible 

Per Vie Lord President^ This particubr expenditure on a house 
elsewhere has nothing necc«sanly to do w iih the letting of her own house 
It only represents the necessity of her living somewhere. So ^ 
letting her house is concerned no doubt it is a necessity that she shouin 
go out but It 13 not a necessity of the situation that she should take a 
house elsewhere She might get put up by fnends She riught go t 
a hotel IVylie v Eecott, 6 Tax Cases 128, SO Sc L.R. 2 

Tied houses—A brewer claimed to deduct from his profits the 
■of the cost of the repairs of a tied house over the one sixth allowed under 
Schedule A te, m respect of the value of the building Held, that the 
deduction was inadmissible 

Per Smith LJ — It is impossible to allege that the w hole of tb* 
money for repairs of this public house was laid out exclusively for 
trade of the brewer it was laid out for many other things too Bnes 
wood & Company v Reynolds 3 Tax Ca'ies 600 (1898) 1 Q B 95 
But this was overruled—jcr decisions below 

Magistrates licensing public houses required the surrender of 1 cences 
before granting new licences for new houses and brew ers claimed to deduct 
sums paid for call of licences and other expenses of unsuccessful appb 
nations for new licences m arriving at profits for assessment Held, that 
such deductions were not admissible 

Per Philltmore J~ (Counsel for the Company) says m fact th®y 
are none of them in respect of successful applications but are wholly 
in respect of unsuccessful ones They are not to be supposed 

m respect of successful applications because they are not pa^ 
of the annual expenditure of the brewer in the course of the year, they 
are sums which either out of capital or out of savings or realised profits 
he applies in extending his business. Why is it not the same thing if be 
applies those sums m attempts to extend his business and fa»s 
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, That money is spent before the licensing day comes round 

At that moment, after it has been paid and before the licensing day 
comes round, where is it to go? . If it succeeds, it is to 

go into the expenditure of capital but if it fails it is to go to «ome 
other way I want to know, m. between, where it is to stand 
It can only stand in between as it will at the end, and if it may not 
at the end stand as an ordinary deduction from the annual profits as an 
annual trade expense, neither can it so stand at the moment when the 
option IS on it it seems to me that this sum is—perhap> it is 

not right m one sense to say—an expenditure of capital in the sense 
of the onginal capital of the concern, but it is an expense out of savings 
or realised profits ’ SoutimeU v Savill Brothers, LimtVd, 4 

Tax Cases 430, (1901) 2 K B 349 

This decision was approved by L C Cave in Atherton v Brituh Insu¬ 
lated and Helsby Cables, 10 Tax Cases 15S 

When the principle of the above decision was applied by the General 
Commissioners on the understanding that there Nvas no difference between a 
‘removed’ licence and a new' licence, Roulatt, J, declined to interfere on 
the ground that the question was one of fact, Morse v Siedford, 13 A 
TC68 18 Tax Cases 457 


A Brewery Company were the owners or lessees of a number of licensed 
premises which they had acquired as part of their business as brewers and 
as a necessary incident o! its profitable exploitation The licensed premises 
were let to tenants, who were ‘tied’ to purchase their beer from the Com¬ 
pany Under the Licensing Act, Compensation Fund Charges were levied 
in respect of the Excise ‘on" licences held by the tenants who paid the 
charges and recouped themselves by deduction from the rents which they 
paid to the Brewery It was claimed by the Company that in computing 
its profits for asses ment to Income tax, it should be allowed to deduct the 
amounts ultimately borne by it m respect of the Compensation Fund Char¬ 
ges Held, m the King’s Bench Division that the deduction claimed was 
inadmissible This decision was, however, reversed in the Court of Appeal 
{Kennedy, LJ, dissenting), and the opinions m the House of Lords bong 
equally divided, the judgment of the C^urt of Appeal was sustained 

Per Channel, J —"If a brewer sets up a depot at a distance from lus 
mam brewery, for the purpose of increasing his sales, the annual expense 
of that depot is to my mmd clearly an expense deductible as exclu¬ 
sively incurred for the purpose of his business of selling beer 
Then again »f m order to sell hi« beer he has to cmplo> an agent and 
pa) the agent, the payment of that agent is an expense of <ellmg the 
beer ’' 


Per Lord Aihnson —^“Agam it is urged that the landlord pays his 
contnbution as landlord, and because of his propnetary interest m the 
premises, and not as trader, since he would be equall) liable to it wh^ 
ther he traded or not That, no doubt, is so but m the present case the 
Company have become landtards and thus liable to pay the charge for 
the purMse solely and exclusivcl) of setting up the tied house sistera 
of trading H the Company took under lease a plot of land to enlarge 
lhar breweryt or took similarly premises in which to establish a 
to sell theif beer through an agent, the same criticism might be ap^rtl 
with equal force to the payment of the rent reserved b> ifte lease. 

‘t as iBsefS; «>t « brotef Thty svould pv .1 »l,clhcr 
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they continued to brew or not Yet under the provisions of the verj 
rule relied upon in this case, they would be entitled to deduct the rent 
from the profits earned and that too, utterly irrespective of whether the 
receiver of the rent used it to pay for his support or for his pleasure^ 
or even to set up a rival brewery 

Indeed, even in a contract made for the purchase of material, such as 
hops or malt, the Companj would have to pay for the commodity 
supplied not because they are brewers, but because the> were mu 
tracting parties, utterly irrespective of whether they earned on their 
trade or had abandoned it Yet it can liardly be suggested that the 
price paid for the hops or malt under the contract should not be de¬ 
ducted from the receipts There is, therefore, in my opinion nothing 
m this objection 

Lastly, It v,as objected that the licence, which draws after it the 
liability to pa} the compensation contribution, authonses trading m 
several articles in addition to beer, and that the payment of the compen¬ 
sation or any part of it could not be held to be made wholly and ex¬ 
clusively for or m the interest of the trade in beer alone, and no doubt 
as far as the publican is concerned that possibly ma> be so, but as faj 
as the respondents are concerned, they deliberately set up, wholly and 
exclusively for the purposes of their trade m beer, a system which 
necessarily subjects them to a liability for the share of the compensation 
contribution they claim to deduct It matters not to them m respect 
to what trading, in addition to the trading in beer, the liability for tw 
entire contribution is incurred They deliberately assume the liabiliQ 
for the landlord’s share of it solely to get a market for their beer, and 
therefore the payment of u is a disbursement made wholly and exclu 
sively for the purposes of their trade as vendors of beer" 

* * * * 

On the other hand, 

Per Lord Shaw of Dunfermline —, this appears to me 

to demonstrate that a payment made by an owner, irrespective of vihe- 
ther he is m trade or is dealing as a trader with the premises, is a paymen 
for the purpose of preserving the owner’s rights as such and canno 
be said to be exclusively devoted to the purpose of some business in 
which the owner happens to be engaged In short, it seems to be 
difficult logically to affirm, and were it not for the opinion of sonie 
of your Lordships and some of their Lordships m the Court below 
should deem it impossible to affirm that a payment is exclusively 
aoted to the purpose of the wholesale brewing trade carried on by tn 
owners of premises when the same payment to the same amount, an 
in respect of the same premises, would fall upon the owners, 
they stopped the brewing business to morrow, or although th^y ^ 
never at any time been engaged in any business transactions with 
licensee I have, as I say, difficulty m seeing how an owner’s pa) ments 
be said to be exclusively for the purpose of a brewer’s trade when t 
pajTnent would fall upon the owner, whether he was a brewer or not 
"While the payment is not m my opinion, ‘exclusively’ for the br^ 
wing trade purpose, it appears also to be equally clear to me dhat it ' 
not ‘wholly’ for such a purpose I may point out that even if d 
maintained that the payment was to secure the continuing value ot 
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brewery asset still that asset was a value ui a Lcence m hich was for wine, 
beer and spirits The paymmt undoubtedly was for the continuance 
of that licence a« a whole although the trading interest of the appellants 
with the premises had no reference to anything but beer It is not 
difficult to figure cases m which if an on licence in the full sense 
were reduced to a beer house hcence the value of the premises would 
be greatly reduced white the trade in beer therM with the wholesale 
brewer might not be reduced but increased It ^ to my mind fairlj 
plain therefore that the payment by the owner who happens to be a 
brewer is a payment not exclusivel} devoted to the purposes of his 
bre^\lng trade but devoted to (he puiposcs of a trade m wine and 
spmts as well a« beer and the deduction under the statute cannot ac 
cordinglj appl^ Smith v i.io« Breaerx Co Ltd 5 Tax Cases S68, 
(1911) AC 150 

A Brewery Company were the owners or lessees of a number ot licens 
ed premises which they had acquired •lolely m the course of and for thfe 
purpose of their business as brewers and as a necessary madent to the 
more profitable carrying on of their business The licensed premises were 
let to tenants who were tied to purchase their beer etc from the Company 
alone The Company claimed that m the computation of their profits for 
assessment the following expenses incurred m connection with these tied 
house should be allowed — 

(o) Repairs to tied houses (b) differences between rents of lease¬ 
hold houses or assessment of property of freehold houses on the one- 
hand and the rents received from the tied tenants on the other (e) fire 
and licence insurance premiums (d) rates and taxes (e) legal and other 
costa 

Held that all the expenses claimed were admissible as being money 
wholly and exclustvelj laid out or expended for the purpose of the trade 
of the Breweo Company 

Per Lord Lorebum — In my opinion this point was practically de 
cidcd by the Lton Brev-vry Comjrany case (5 Tax Cases 568) svpra 
The brewers were there allowed to enter upon the debit 

side an allowance which they had to mahe for their share of the com 
pensation charge m respect of their tied houses That compensation 
lev) became payable by them because it was necessary for the levy to 
be paid m order to save the licences wh ch were in the names of their 
tenants It was held to be a proper debit because it was paid to keep 
going another business the success of which was essential to their owm 
That was the pnnciple of the decisioii and not the narrow point that 
the compensation was payable by statute 

On ordinary principles of commercial trading such loss an<mg from 
lett ng t ed houses at reduced rents is obviously a soimd commercial 
outlay Therefore the item (difference between the rent pa d by the 
landlord and the rent recovered from the tenants) must be deducted. 

Per Lord Atkinson — I think tliat the doctrine (le m the Lton 
Brrjjery case) amounts to this that where a trader bona fide creates in 
lumself or acquires a particular estate or interest in premises wholly and 
exclusively for the purpose of usmg that interest to secure a 
market for the commodities wth ch is a part of h s trade to vend the 
money des-oted by hun to discharge a liability imposed by statute on 

1-86 
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that estate or interest or upon him as the owner of it should be taken 
to have been expended by him wholly and exclusively for the purpose 
of his trade I use the word creates advisedly m order to meet the 
case of a trader who lets premises he has for instance, inherited, to a 
tenant who covenants to vend hts goods m them and buy from him 
and none other the goods vended 

The trader m iLtch a case by the letting creates m himself the estate 
or interest of a lessor wholly and entirely for the purpose of his trade 
cm to promote a better market for his goods I am bound to say that 
I cannot see any difference in principle between a liability imposed on 
such a les«or by statute and a liability imposed on him by the reasonable 
requirements of his trade 


I now turn to the case of Bncknood & Co y Reynolds 3 Tax Cases 
(1898) IQB 9o The decision is based upon two propositions 
• ^ 1 ^^ ^ ^ publican m a tied house is altogether independent of 

the Uade of the brewer and therefore the entire expenditure of money 
repairs of the (tied) house could not be held to be expenditure 
wholly and exclusively for the purposes of the brewers trade ‘ince 
It was in addition expended for the trade of the publican 
With inanite respect for the Lord Justice (A L Smith) I think 
the publicans trade is the \ending of the landlords beer and 
none other The brewer takes the house ties it to h s brewrery 

and puts the publican into it for the very purpose of having his beer 
sold through the efforts of this salesman the tied tenant The 
two trades are almost if not altogether the same enterpnse 

seen from d nerent sides and I confess I am unable to see upon 
what principle money designedly spent by the brewer with the sole and 
exclusive object of maintaining the market for his own goods and 
promoting through the action of this salesman the sale of those goods 
therein erases to be an expend ture wholly and exclus vely for his (tn* 
bTe\ver s) trade because me dentally it may benefit the salesman 
Ushei's lVtl\shtre Brewery Lid v Bruce 6 Tax Gises 399 
A Brewery Company in the course of and for the purpose of their 
business acquired 1 censed houses wh ch were let to tenants subject to the 
usual tie tenns The Company claimed that m reckoning their profits as 
brewers the following expenses incurred m connection with these tied 
houses should be allowed—(1) Compensation Levy on tied houses (2) 
Premiums paid by the Company for msunng tied houses against fire (3) 
1 he difference between the assessment to Income tax Schedule A m respecj 
tied houses or rents of leasehold houses on the one hand and 
me rents received from the tied tenants on the other (4) Replacement of 
fixtures and fittings of tied houses (5) Repairs to tied houses Having 
regard to the find ngs m the case Counsel for the ^rown consented to an 
order reducing the assessment by the amount of the deductions clann^ 
Youngs CrmvsJmy and Youngs Lid v Brooke 6 Tax Cases 393 


In computing (3) above each lied house should be considered seja 
rately and the premium if ^y received from the tenant should also be 
taken into account the premium being spread over the penod of the 
Collyer y Hoare & Co Lid 17 Tax Cases !69 ( 1932 ) AC 407 (HX.; 
This principle was extended m a later case Lucas v Charles Harnmerm 
& Co 1945 K.B D so as to apply even when the tied house is sold ^ 
successor being deemed to receive evciy year dunng the currency of tn 
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lease, the part of the premium allocable to that jear though the premium 
had been received ly the predecessor On the other hand while premia 
paid by tenants should be spread over m order to reduce the deficiency m 
rent premia paid bj the brewer (and other capital expenditure eg, cost 
of alterations to premises cost of purchase of previous leases or debts 
foregone from previous tenants) cannot be spread over to ncrease the 
deficiency Collyer v Hoare 6-C Co, Ltd, KTC 2&9 This follows 
from the position that its acquiring such premises is of a capital nature 
while Its letting them out is a part of the trade of brewers 

A payment in respect of the inonrqioly value (fixed by the Licensing 
Justices) IS capital, even if paid m instalments Such a pajment is like a 
premium on a lease or the cost of structural alterations imposed as a condi 
tion precedent to the grant of a licence Hennkson v Grafton Ho‘<el Ltd 
(CA ) 1943 ITR (Sup) 10 

Advertisements — Some trades possibly may be founded very much 
upon advertisements and there may be a trade of advertising which is 
founded upon the value of such advertisements It is a qUc‘tion of degree 
and I do not at present go the length of siymg that in no ca«e can adver 
lisements ever be deducted But there must be a limit to the principle 
and I do not think that a person who has made a bad batgain and has 
given a sum utterly disproportioned to the value of the thing as the ongmal 
premium is to be entitled to deduct it as an annual expenditure. —Per 
Grtfve J m Gdlatt and Walts v Colquhoun 2 Tax Ca es 76 

See, however the dictum of kelly CM in Walney v Musgrave I 
Tax Cases 272 5 Ex D 241 Broadly speaking ordmary advertisements 
would be allowed as expenses b} the Income tax Officer but special adver 
tisements eg in connection with the increase of capital or reconstructing 
a company etc, would not be allowed 

In 5oM//iem v Aldwyeh Property Trvst Ltd (1910) K BD the cost 
of advertisement was allowed as a necessary expose of managing the 
property It ma) be taken broadly that if the profits an«ing out of the 
advertisement are taxable the cost of the advertisement is admissible 

Pension—Employees—Commuted value of—A Company sought 
to charge as n trade expense a lump sum which it had paid for the purchase, 
for the benefit of a former actuarv and secretary of the Company of an 
annuity equal m amount to the pension which had been awarded to him by 
resolution of the Company Held that the lump sum paid to purchase the 
annuity was an expense incurred in the business not m the nature of capital 
expenditure and was an admissible expense m computing the Company’s 
profits assessable to income tax 

‘ In Koya! Insurance Co v Watson (1897) A C 1 3 Tax &scs 
500 the Company took over the business of another insurance com 
pany, and iC was a term of the agreement that they 'hould take the 
manager of that other company into their service at his existing 
salary w^lh power to commute such annual payment by pavmenl of 
a certain gross sum They took him into Ihcir service but subsc 
quenlly dismissed him paying hint the agreed sum The Court of 
Appeal held that moner so expended not being expended as 
ration for services rendered, could not be treated as money expended 
for purposes of the trade or business The decision was a/nrretl in 
the House of Lords, but on an entirely different ground The 
there was that the ba-gain between the parties nece«sanly involved the 
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expenditure uhich was part of the consideration for the transfer of 
the business part of the purchase money for the concern as Lord 
Halsbury said and that therefore it was a capital expend ture 
Having regard to that decision and to the observations of the learned 
Law Lords particularly Lord Shand it is impossible to regard the 
decision of the Court of Appeal as a binding authont) m support of 
the view that unless money is expended as remuneration for services- 
rendered m the trading year it cannot be an expcn«e incurred for the 
purposes of the trade I do not think that the Court of Appeal 
intended to lay dou*n such a proposition as of universal application 
The Court wrs deal ng with the facts of that particular case 'Thi 
contrary principle has frequently been nclcd on The facts m Ushers 
Wiltshire Brewery Ltd v Bruce (1915) AC 433 6 Tax Cases 399 
are no doubt very different from those in the present case but the 
decision and the grounds on wh ch it was bisedj appear to me to be 
inconsistent with any such view In v Incorporated Cowdi 

of Law Reporting (1914) 3 K B 674 6 Tax Cases 477 Lord Justice 
Scrutton when a Judge of first instance held that the Commissioners 
were justified in treating a lump sum of £1 500 paid to a gentleman 
on their staff of Law Reporting on h s retirement as an expense 
incurred m the business carried on and a such an admissible deduc 
tion In Ounjiyor/A V Vickera Ltd (1915) 3 KB 267 6 Tax Cases 
671 Mr Justice Rowlatt following a judgment of the Lord Presdwt 
in Vallambrosa Rubber Company v Former 5 Tax ^ses 529 47 
ScLR 488 <aid that the proper test to apply is this was the e^en 
diture incurred in order to meet a continuing business demand lu 
which case it should be treated ns an ordinary business expense ana 
nn admissible deduction or was u an expenditure incurred once fo^ 
all in which case it should be treated as capital outlay 7 I agree vnt 
that view and applying that test I think that it necessarily fol^ 
on the facts found by the Commissioners that the £4 99“! should o 
treated as the pension was treated as nn ordinary bus ness expend 
ture and that the deduct on should be allowed It is the pen'ion jn 
another form it is actuarially equivalent in value and it is identical 
in character It was pa d to meet a cont nuing demand which was 
Itself an ordinary business expense as the Surveyor had treated it tt 
was no part of the bai^aui between the h%o companies that it shonW 
be paid as in Watson s case (supra) It was pa d as the Comm'* 
sioners state entirely as a matter of domeitic arrangement It seei’’* 
to me as impossible to hold that the fact that a lump sum was 
instead of a recurring senes of annual payment alters the charade 
of the expend ture as it would be to hold that if an employer were 
under a voluntary arrangement with his servant to pay the 
years salary m advance instead of paying each years salary 3 *'t 
due he would be making a capital outlay Hancock v 
Reversionary and Investment Cc Ltd 7 Tax Cases 358 (191^) 
KB 25 

Pension—Employees—Contnbution for—Lump payment —A 
Company claimed as a deduction m computing its profits for income-taX 
purposes a lump sum of £50000 wh ch it had set as de m the hands oi 
trustees as a fund for the relief out of the income therefrom of mvalidiO 
etc amongst its employees Held that the sum in question was not on 
admissible deduction m arriving at the Gampanj s profits for assessmen 
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40 Income-tax, Hancock v. General Jteiersionary and Intestment Co, 
-Ltd (supra), distmguished. 

Pollock, M. IL —, . It IS clear that m order to justify 
a deduction being made from what I will call the gross profits, it has 
to be shown—and I think, on this the onus lies upon the subject—that 
what IS sought to be deducted is monty wholly and exclusively laid out 
or expended for the purpose^ of the trade, that is, for the purpose of 
earning the profits 

Now, that being the rule, there are a number of cases which illus¬ 
trate that (Refers to the Vallambrosa Rubber Co, Lid v Partner, 
5 Tax Cases 529 and Ounstt/orlh v Ptckers, Limited, 6 Tax Cases 
671) There are many other illustrations which maj be given mdi- 
caung, that jou are not to pa> meticulous attention to what has 
happened m the particular period of charge What you tcallj have 
to attempt to ascertain is whether or not from the busmens point of 
view the expenditure has been wholly and exclusively laid out m the 
earning of the profits 

Then we come to another class of cases, cases m which an expen¬ 
diture 1 $ made on business grounds of a sum, apparently a capital sum 
but really to comprise and compress what is an annual charge Where 
you find that there is a continuous business demand you may on 
business pnnoples summarise that continuous demand and on prudent 
grounds you may make a payment which covers more than the parti¬ 
cular year, and you may be able to show that that ''Um has been spent 
prudently m order to obviate the continuous business demand, and, 
hence, that is a sum wholly and exclusively laid out in the earning of 
the profits 

The case that perhaps illustrates that as well as any is the case of 
Hancock v General and Imestmcnt Society, Ltd, 7 Tax 

Cases 358, which we have bem discussing Upon the facts found 
I^Ir. Justice Lu<h determined that in paying down the actual actuarial 
value of the annuitv to which Mr Hancock was entiiled, the Cdmpany 
were doing no more than making a payment in order to save themselves 
the continuous demand which would otherwise fall upon them, and 
that therefore it was a sum wholly and exclusively laid out in the 
earning of profits, althoi^h no doubt the effect was to cover more 
than the period of charge under the Income fax Act I think that 
that case must be treated as one which depends to some extent upon 
the actual facts found It might have been possible to deal with it 
from a different point of view if there had not been the definite and 
clear facts found as they were. 

On the other hand, and taking the illustration on the other side, it 
has sometimes been attempted to say that w hat is reaffy a capital out¬ 
lay ought to be treated on the same principle; and I can give an 
illustration of a claim which could be made which could not ^ allowed. 
Take the case of where a company had certain premises for which 
thev had to pay rent If fhn- expend a certain amount of their capital 
in the purchase of the freehold of those premises, then the expendilurc 
is not an expenditure to be deducted from their profit* as having been 
wholly and exclusively laid out for that purpose, but it is to be a capital 
cliargc, and it falls on the other side of the rule, and cannot be treated 
as a proper deduction. That again Is iliurtrateil by the actual deci¬ 
sion in Ounroorth v. Viekers, LitrUed, 6 Tax Osei 671: (1915) 3 
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KB 267, where it was held that what had been done m that case m 
securing a better channel and a better berth alongside the premises 
of the Respondents was capital expenditure, and that the Respondents 
in that case were not entitled to deduct it from their gross profits for 
ascertaining their taxable profits 

Now I have indicated under the Income-tax Statute what is the 
rule, and I have indicated, by two illustrations which I have given, 
what may be taken to be, I will not say definitions, but illustrations of 
the sort of cases which fall on the one side or the other. And now I 
come to the present case and I confess that I have found it a difficult 
one and my mmd has fluctuated in the course of the case very consider¬ 
ably The Commissioners have found, and it is for them to find the 
facts, that the payments for the maintenance of their work people 
during invalidity constitute a continuous business demand upon 
Messrs Rowntree and Company’s business, having regard to the 
manner in which that business is conducted So far they have found 
therefore a fact which justifies Messrs Rowntree in dealing with this 
matter which is pnnta facte a business demand upon them Then they 
held that the primary object of this payment of £50000 to trustees 
was to establish a fund by «etting aside a capital sum, the income of 
which would be available to meet this demand, and perhaps some 
emphasis ought to be pul upon the fact that they believed that the 
income would be available I have pointed out that although in certain 
special circumstances an inroad could be made upon the capital, the 
original intention was that the income alone should first of all be used 
to meet this continuous demand upon them Then, thirdly, the Com 
mtssioners found that the actual amounts paid away for invalidity had 
not been ascertained at the time the pajTnent ^vas made, and were 
contingent and not capable of ascertainment Now I think that is a 
very important finding of fact which is binding upon us It cannot 
be said that the matter then could be dealt with actuanally, or that it 
was a clear business proposition as to whether or not they ^^’OuW 
continue to pay the sums as and when the demand was made upon 
them OT whether they would meet that ascertainable and ascertained 
demand by an immediate payment as was done in the case of Hancock 
V Revernotiary and Invcstmen‘‘ Soaety 

7 Tax Cases 358 at p 372 Mr Justice Lush said 'It seems to 
as impossible to hold that the fact that a lump sum was paid instead 
of a recurring series of annual payments alters the character of 
expenditure, as it would be to hold that if an employer were under 
a voluntary arrangement with his servant to pay the servant a year* 
salaty m advance instead of paying each year’s salary as it felt due, he 
would be making a capital outlay' In this particular case those attn 
butes cannot be given to this particular payment It is wholly 
uncertain what claims for invaluhty would be made upon Messrs 
Roivntree No business proposition of the same nature as m 
HaMOck s case would be proposed to them by any insurance office 
and the provision they have made may be wise or may not but it i5 
not a business proposition in the narrower sense that the proposition 
in Hancock s case was The Commissioners came to the conclusion 
m applying the law that it was impossible to say that this was imrah 
dity in another form tn the sense in which Mr Justice Lush hao 
described the actuarial payment made m Hancock's case, as a pension 
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m another form I think it more closely approximates to the case 
of the purchase of a freehold in order no longer to have the demand 
for rent than it does to a prudent business payment in order to be 
nd of what was an ascertamed demand likely to contmue over a 
series of years 

Lord Parker states the pnnaple m the case of Usher's IVtUshire 
Brewery, Lmited v Brttee, 6 Tax Cases 399 at p 429 He states the 
principle as to deductions in this way ‘The better view, however, 
appears to be that, where a deduction is proper and necessary to be 
made in order to ascertain the balance of profits and gams it ought to 
be allowed Now it seems to me upon the findings of fact before us 
that It is impossible to determine ttat this deduction was proper and 
necessary to be made in order to ascertain the balance of profits and 
gains It may prove to be good business, the payment was certainly 
dictated by charitable motives and in the best interest of their 
employees but whether or not it could be said to be proper and 
necessary is quite another question 
On the whole I have come to the conclusion that this payment does 
not sattsly the Rules, and cannot be said to have been made as wholly 
and exclusively laid out or expended for the purposes of the trade,' 
Rowntree & to , Ltd v CurtiS 8 Tax Cases 678 40 T L R 363 
Penafon fund—Initial lump contribution—A company established 
a Pension Fund—under a trust deed—for its employees to which both the 
company and the employees subscribed every month In addition the 
company paid as a lump contribution to the fund a sum—actuarially deter- 
mmed-~to provide pensions lot the previous service of the employees It 
was held by Roulatl, I, that the lump sum contribution was an admissible 
deduction in computing the company $ profits, Ather'cn v Brttish 
{tmdaied and Helsby Cables, 10 Tax Qses 155 

Per Roulalt, J — ‘It is clear that expenditure which m its nature is 
a Revenue expenditure does not cease to be deductible because it is 
not made strictly armually It was conceded that dredging a 

water passage which is continually silting up is an income expense, 
and does not cease to be deductible because you may dredge 

very efficiently in one year and thereby save yourself from having to 
dredge m the next two years On the other hand, I suppose 

if the (owners) were minded by concreting the bottom of their water 
passage to make it a channel that never required dredging I 

appr^end it would not be argued that was income expenditure " 
Tlus was however upset by the Court of Appeal which distmguished 
the case from Hancock's case on the ground that m the latter there was a 
pre-existing liability That is to say there were two elements m Hancock’s 
ease, (1) a pre existing Iiabili^ and (2) an actuarial calculation (I) was 
absent in this case and (2) was absent m the Rmmtrci case The Court 
of App^ also suggested that if the Commissioners had found as a fact 
that this expenditure on account of the contnbulion was a necessary expen¬ 
diture of the business, the expenditure would have been admissible on 
the analogy of Usher's WtUsJnre Brewery v Bruce, 6 Tax Cases 399 But 
as a matter of fact the Conumssioners merely held the item to be an 
admissible deduction «r, decided on a point of law on the facts before 


^'^The case went to the Home of who by a ^ 

two affirmed the decision of the Court of Appeal, (1926) A.C 205 
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Lord Cave approved of the Hancock case, but thought that m this case 
a capital asset had been created and that the Hancock case did not apply 
Lord AthnsoTt agreed that the expenditure created a capital asset but did 
not approve of the Hancock decision Lord Buckmaster offered no opinion 
as to the correctness of the Hancock decision, and rested his judgment on 
the ground that the payment was not a proper trading expense te not a 
proper debit m the Profit and Loss Account Lord Carson approved of 
the Hancock case and thought that the case exacti) covered the present 
case also / ord Blanesburgh not only approved of the Hancock case but 
would have allowed this claim to deduct from profits even if the Hancock 
case had been decided otherwise 

The following extracts are from the judgments m the House of 
Lords 


Per Lord Chancellor — But there remains the question 
whether it is in substance a revenue or a capital expenditure This 
appears to me to be a question of fact which is proper to be decided 
by the Commiss oner» upon the evidence brought before them in each 
case but where as in the present case there is no express finding by 
the Commissioners upon the point it mu<t be determined by the Courts 
upon, the materials which arc available and with due regard to the 
principles which have been laid down m the authorities 
When an expenditure is made not only once and for all but with a 
view to bnngmg into existence an asset or an advantage for the enduf 
ing benefit of a trade I think that there is very good reason (in the 
absence of special circumstances leading to an opposite conclusion; 
for treating such an expenditure as properly attributable not W 
revenue but to capital For this view there is already considerable 
authority The object and effect of the payment of thi* 

large sum was to enable the Company to establish tlie Pension Fund 
and to offer to all its existing and future employees a sure provision 
for their old age and so to obtain for the Company the substantal 
and lasting advantage of being m a position throughout its business 
life to secure and retain the services of a contented and 
staff 

(It should be noted that in the above judgment the word enduring 
IS u ed m the sense that fixed capital endures not m the sense that a ben^t 
endures for some years by relieving the trade of a revenue payment 
per Rowhtt J and Ramer LJ m Anglo Persian Oil Co v CominU 
sioners of Inland Revenue 16 Tax Cases 253 ) 

Fer Lord Carjoit — Indeed it is under modem views 

conditions not only a proper but essential expenditure for carrying on 
any properly organized business 

It IS clear from the terms of the trust deed as already pointed oaU 
that m no sense was the sum an investment that it would be evenlU"* 
exhausted m payment of the pensions and that in the event of a wind ng 
up of the Company jt could never form any part of the assets 
Company I cannot under these Circumstances conceive any systc 
of commercial accountancy under which this sum could ever appear 
m the capital accounts of the Company Nor is it capital withdra'^n 
' from the business as it was admittedly paid out of the eanitngs of 
year If is not disputed that an annua] sum contributed to the Pe*' 
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Fund on an actuanal basjs for the purposes of making the Fund sol 
vent for paying the pensions of the older members of the staff Mould 
be 3 proper deduction m amnng at the balance of profits and gams 
It Mould be an ordinary business expense. Nor I think, can it be dis 
puled that v£ at anj time the Fund threatened to become insolvent after 
It Mas started, a sum paid to pretent such mcolvenc) Mould be a proper 
disbursement in arming at the balance of profits and gam* WTij 
therefore should the paj'ment of the sum in question Mhich by an 
actuarial calculation represents the sum equal to the annual pavments 
MhichMould be necessaiy to be considered as in the same po ition^ 

I notice that mj noble fncnd on the W'bolsack agrees Mnth the 
decision m Hancock s ease as I al o do but I fail as Mr Justice Roiv- 
latt failed to see how it can in principle be distinguished from the 
present case 

Per Lord Blanesburgh— It , i apprehend now well 

settled that in the Income-tax Act unless the context requires a differ 
ent meaning to be placed upon them such Mords as profits gams 
‘capital are to be construed according to their ordinary signification 
in commerce or accountanc> It will accordingly not be amiss if rcmcm 
bering the nature of the present control ersj, an attempt be made to 
ascertain from the statements or accepted implications of the stated 
<a e but m the first instance merelj as a busine<s proposition what 
was the precise nature and purpose of the pay-ment now m question 
and as consequent thereon its proper place in this Company s ac 
counts 

I do not mjself see how any of these paj merits could properly be 
charged to Capital Account by any compan)' which keeps its accounts 
on the double account s>stem And as the Income tax Acts confem 
plate that accounts will be so kept no other sj «lem need here be con 
sidcred Under that sjstem as is well kmown the two accounts Capi* 
tal and Revenue or Trading Accounts as in business hnguage it is 
usually termed arc separate accounts The Capital Account is concern 
ed with the Compan} s fixed capital and its applications The Revenue 
Accounts is concerned with the Cbmpanj s trading or circulating capital 
and its application Dividend roaj lawful]} be paid tlthough it may 
be the whole of the compan} s fixed capital has disappeared No pro¬ 
fits available for diaidend are however existent unless the Compan} s 
trading capital ayould remain intact after ihev had been distributed as 
'Uch If what I haae so far said be correct it folloyys that for this 
Compan} to hate charged any of these payments to Capital Account 
would have ihroavn on that account a reaenue charge would have 
enabled the Compan} to ascertain profits and di«lnbute dividends ivith 
out taking it into account would have introduced a sy stem of faclli 
fating in the case of a company, lc«s prosperous, the concealment more 
or less successful of the truth that the dividends declared during a 
period of depression were in whole or in part being paid out of capital 

* My Lo^d^ on the facts of this ca<e there yyerc as it yeems to rue 
only three funds from which anj of thc«c payments could, ly such a 
ompanv as tlus legitimately haie been taken The first was. its mdis 
tnbuted profit*—the payments if thence denied, being no more than a 
scncsof bonuses to its emp1q}ces out of the realised profits of gw 
The second was its gross receipts before profits w ere struck The third. 

J-«7 
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merely another aspect of the second, and not applicable to this P^^pcroiK 
Companj, was working capital to which recourse might properly be haa 
on an> occasion when the gross receipts after these payments had been 
charged against them were less than the outgoings bj at least an equ"^ 
lent amount 

“Applied to this Company, on the facts found, there is, as to the ntst 
of these, no su^cstion of any intention on its part to make these 
ments out of realised profits The unqualified covenant into which it 
entered with regard to them would have effectively dispo«ed of sue 


a suggestion liad it been made, 

“As to the third the gross receipts as I hive indicated, were nu’fc 
than adequate to meet the payments and still leave a large surplus 
The Revenue Account therefore, strictly so called, alone remains as 
the place m which they can properly appear In no sense o 

the word 'capital, circulating, working or fixed, did this expenditure 
involve any withdrawal It was made out of gross receipts in a yc^'’ 
in which working capital and, o forSon, fixed capital remaining intac 
a lai^e surplus still emerged Nor, m my judgment, did the expend' 
ture m any relevant sense create a new a«set of the Company of the 
nature of a fixed capital asset or any other The learned Lord 
does not more closely describe this so called asset nor, fixed 
it was, did he attach it to a name which it could be recognised 
did not suggest that it resulted in an enhanced goodwill He could no 
m my judgment, have done so with reason, beciuse it has ^ 
think eten been suggested that a contented personnel, is an element i 
goodwill whatever else it may be In that state of things, it . 
curred to me, my Lords, that the existence or non oJttstence of tu 
so-called asset might fairly be submitted to the prosaic test of ask' g 
what in a liquidation would be forthcoming m respect of it ^ 
liquidator essayed his statutory duty to realise the Company s 
divide the proceeds amongst his constituents Certainly no purt of m 
Fund That, in its entirety, is completely alienated And I can mj 
self think of nothing else Moreover, my Lords a reference to 
authorities shows it seems to me, clearly that it is by reference to 
such shadowy conceptions that the words of the statute ‘employ^ „ 
capital’ have to be interpreted Such things as a purchase of 
involving a capital expenditure might come within them, Snt'l" . 
Moore, (1921) 2 AC 13, 12 Tax Cases 266 The expense of ^ 
mg a new channel to the sea essential or convenient for approach l ^ 
shipyard would be such expenditure notinthstandmg that the 
when constructed would not be the property of the trader and 
others jointly with himself would have the right to use it on 
occasions Ounswar‘4i v Vtckers, Ltd, (1915) 3 KB 267, 276 
expenses incurred m the promotion of a private Bill, the capital <^J ^ 
of which was ultimately obtained by agreement, Moore & Co v j^. c’ 
6 Tax Cases 572 52 Sc LR 59 ^se advantages are real and 
nite I can see nothmg comparable here Moreover, m this 
also the observation already made is true that the principle expoun 
by the Lord Justice would equally apply to the annual payn>ents 
made by the Company and admittedly properly chargeable to rev 
, i I think with the I,ord Qiancellor that the Hancoc 

was correctly decided but I should myself have been 
ade this case as I do even tf I were of opinion that the Hancoc 
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could not be supported—so much more compelling in a relevant respect 
are the facts and circumstances here Bnttsh Insulated and 

Helshy Cables Ltd v Atherton 10 Tax Cases 155 (1926) AC 20o 
Rozmtree s case 8 Tax Cases 678 related to a Provident (not a Super 
annuation) Fund and Athertons ease to a penod before 1921 before Rules 
had been made tn the United Kingdom Act in regard to such funds 

The lump sum cost of a polity of insurance to cover pensions payable 
to servants who had no nght to them and were no part} to the purchase of 
the policj was disallowed by RoTvtatt J tn Morgan Cmctbtc Co v Com 
mtss^oners of Irdarfd Revenue 1933 IT R. 26 The Hancock case, 7 Tax 
Cases 358 (1919) I KB 2o was distinguished on the ground that in that 
case an annual expense was Lqmdated by a lump sum pajment while m this 
case the annual liability (such as there was) was not got nd of though 
the payments from the msurance company would countervail future pen 
sions to be paid The employer had merely acquired a capital asset m the 
contract with the msurance compan} It belonged to him and not to the 
employees for he could surrender the policy and at the same time not pa} 
pensions to the emplo}ees , 

Employees—Compensation—The following dicta may be noted — 
The point as to the deductibility of a payment made upon the termi 
nation of a person s employment was glanced at in the House of Lords 
in Roy<^ Insurance v IVatson 3 Tax Oses 500 (1897) A C I Lord 
Herschell reserved his opmion upon it without expressing any view 
Lord Shand said that he thought damages paid to a dismi sed servant- 
dismissed I suppose m the interests of the company or the supposed 
intere.ts of the company and I also suppose he would include a sum 
paid by way of agreement to get nd of the claim for damages—might 
be (and I think it was said with a good deal of force in the argument 
that that would be) a deductible expense I think that in 

the ordinary case a payment to get nd of a servant when it is not 
expedient in the interests of the trade to keep him, would be a deduct! 
ble expense a person has to employ an efficient «taff 

and also to cease from emplo}ing an inefficient staff and if 

he has to pa} for that cessation there is no reason wh} that 

should not be an expense incurred for the purposes of the trade He 
has to facilitate people going when they reach the age of retirement 
in their own interests and in the interests of their employer at 

least he has to deal wuth the situation and provide m some wa} as 
Lord Cave says on grounds of commercial expediency for people who 
leave his employment —Per Rov-latt J m Noble 

\ Mitchell 11 Tax Cases 372 (1927) 1 KB 719 
iFiwibri' / afeo o3istmguis3eif r ff’doaSfietV S Fax Cases 

215 (1906) AC. 448 on the ground that in that case the expense was only 
collateral to the actual trade that in any ca«e it was a case near the line 
that Lord James of Hereford thought so and that it could not apply to ex 
penses incurred on a staff who earn the profits of the trade 

As regards the Revenue nature of the expenditure Roudatt J said — 
Tbs gentleman being there as an unsatisfactory servant was not a 
permanency He was no doubt there for bs life but I do not think 
you can say By the expenditure of capital I will get nd of this nuisance 
affecting m} business and have his nxwn rather than his company 
by making tbs capital expenditure . although the largeness of 
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the figures and the peculiar nature of the circumstances perplex one 

this IS «impl> a pajment to get nd of a servant in the course 
of business and m the >ear m which the trouble comes 
The expenditure was incurred not to secure an asset but merely to 
enable the business to continue its course as before,—only to remote a 
•difficulty m carrying on the business ns before 

J 5 judgment was approved on both points bj the Court of 
Appeal though Lawrence I J felt doubts whether the expenditure was 
not capital 

Following Mallctl v Sla^eley Coal & Iron Co 13 Tax Casci 772 
(1928) 2 KB 405 Hancock s case 7 Tnx Cases 358 an6 Noble v Mitchell 
11 Tax Cases 372 (1927) 1 KB 719 it was held that the compensation 
paid by an oil companj to its agents for the tennination of their 
IS revenue expenditure The te t is whether the transaction relates to foeo 
•or to circulating capital An oil company s concessions constitute its fi«“ 
capital while its contracts for delixery are its circulating capital Contracts 
with selling agents are not fixed capital in anj sense Expenditure in ter 
mmating an agency merely brings back into the hands of the princi^l * 
necessary ingredient of the existing business and is therefore debitable to 
circulating capital The resumption of the agent s work by the principal 
does not create a new asset even though the agent maj agree not 
pete with the principal afterwards The rc-organi«ation of methods 
business does not create a new asset merelj because it ma> lead to 
and the termination of agency is only a method of re organi ation. Furtne 
the compression of re\enue payments of several >ears into a single y^ 
does not alter the nature of the payment Anglo Perstan Oil Co v Comi>t* 
Jioners of Inland Revenue 16 Tax Cases 253 The fact that a certa n « 
penditure is incurred m order to obtain an endunng benefit will n0‘ ^ 
itself make the expenditure capital expenditure The true test is wnet*’ 
the endunng benefit is of a capital nature 

On the other hand where a private companj composed of three 
sons decided to transfer its control to another concern and m doing s 
voted a substantial sum to the old directors as compensation for loss 
office It was held that the compensation could not be deducted from the ta 
able profits of the company Noble s case was distinguished on the _ 
that in that case the company had an inducement to get nd of the 
■director while there was no such inducement in this case Overy ' 
word Duntf Ltd^ 12 AT C 102 17 Tax Cases 497 

Where a business consists merely of agency work for others the ^ 
scheme of the business ic, the organisation for buying and selling 
■well be the fixed capital of the business Cf Venden Berghs Ltd v Clara 
19 Tax Cas 390 (HL) referred to under section 3 and compensation i° 
the loss of the agency would be a capital receipt while payment for 
mg the agency would be capital expenditure 

There were two companies with close trading relationship and a largely 
•common directorate Disputes arose among the directors resulting amoHo 
other things m an action for slander by a director against some of nis 
colleagues The quarrels were eventually terminated by one of the compa 
nies surrendering its holdings in the other to one of the non common di^ 
tors of the latter m return for cash but one of the directors of 
company refused to agree to the arrangement unless he was paid 
by the first company m consideration of his agreeing to withdraw tn' 
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slander action against the director of the second company The first 
company claimed to deduct the £7^00 from its profits and was allow ed to 
do so on the ground that the paj’ment was made in order to avoid future 
losses—whether pecuniary losses or commercial inconveniences—and that, 
therefore, it Vfzs incurred as much for the purpose of the trade as the 
making or carrying out of a trading agreement The mere fact that some¬ 
thing IS paid for terminating a trading arrangement will not b> itself make 
the pa>ment capital expenditure Scammell <5* Nepliezt, Ltd v Routes, 
18 A T C. 10 (CA.), [following Nobt/ v Mitchell, 11 Tax Cases 372 and 
Anglo Persian Oil Co a Comtntssioners of Mat'd Rezenue, 16 Tax Cases 
253] 

A Company which used to grant voluntary pensions to its emplojees 
on retirement decided to close down and when doing so provided rr jirolso 
annuities and compensation for lo<s of office to the emplojees Held, that 
the expenditure on the annuities, elc., was not a business expense as it 
was not required for keeping the trade gost^ nor was it a contractual obli¬ 
gation previously incurred Commissioners of Mand Rezenue V The Anglo 
Brewing Company Ltd, 12 Tax Cases ft53 Further, m this case, the 
pajments were made after the accounting jear in respect of which the de 
ductions were clauned for Excess Profits Duty 

In Lozve v Peter IValker {Wornngtons) Ltd, 20 Tax Cases 25 the 
company had created a trust for an employee’s benefit fund and set aside 
some of its own shares for the purpose The trust was revc^ble The 
Eevenue auUionties did not ‘approve’ the fund Later on the company 
revoked the trust and transferr^ the sale proceeds of the assets of the old 
fund to a new fund which was ‘approved On this occasion the company 
also made a substantial addition to the fund The Kevenue disallowed both 
the amounts, but the Court of Appeal allowed both of them It should 
be noted that there is no provision m the United Kingdom laws correspond¬ 
ing to section 58 K of the Indian Act Section 58 K, however applies to 
provident funds onlj 

Miscellaneous business deductions —^The following executive instruc¬ 
tions in the Income-tax Manual may be noted — 

(o) contnbuliona to private provident funds by an cmplojer are al¬ 
lowable if the fund is constitute as an irrevocable trust, and if no part 
of the employers' contributions can be recovered by him If the fund 
remains in the hands nr under the control of the employer no contri¬ 
butions by him would be allowed as a deduction, but actual payments 
made to employees leaving the service would be allowed in the jear 
m which such payments are made, so far as such pajments relate to 
the employees’ contnbotion> onlj 

(b) Contributions to private superannuation funds by an employer 
are also allowable if the fund is constituted as an irrevocable trust and 
if no part of the employer's contribution can be recovered by him. If 
such a fund remains in the hands of, or under the control of, the 
cmploj er, no contnbutions 1^ him will be allowed as a deduction but 
actual pajments of pension to cremplc^ees or to their widows or 
children should be alloivcd as a deduction where the pensionarj pay¬ 
ment IS a fixed or recurring one No claims on account of ‘ pensions’ 
will however, be entertained where the "pensions" are paid to persons 
who have or who at any time Bad a share or interest m the business, 
profesiton or vocation 
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(c) Premia paid by an employer to cover the nsk of liability to 
compensate any of bis employees for injuries under the Workmen’s 
Gjmpensation or Accident Insurance Act (VIII of 1923) are 
allowable under section 10 (2) (xn) [now (xv)] 

(d) Botta fide expenditure of a revenue character is allowable for 
the welfare of employees 

(e) Indian traders and business men charge their customers or 
clients a small fee on each transaction—for example so many pies her 
bag of some commodity sold—the proceeds of which are supposed 
to be devoted to various religious charitable or educational purposes 
Such customary receipts and the corresponding expenditure should 
be left out of account altogether for income tax purposes 

(/) Audit and other accountam^ expenses incurred annually 
including the expenses of settling the income tax liability of an assessee 
will ordinarilj be allowed But expenses connected with subsequent 
proceedings before the higher authorities m appeal revision or before 
the Courts will not be allowed 

(g) The premiums received by a company on issue of shares are 
capital receipts and the cost of issuing shares is capital expenditure 

Provident Funds—^Thosc governed by the Provident Funds Act or 
recognised under Chapter IX A of the Income tax Act are necessarily 
irrevocable trusts and contributions made to them by employers from year 
to year are allowable deductions from the employer s profits By a special 
provision—section 58 K—where a new fund is created and the employer 
transfers accumulated funds to it such transfers are deemed to be capital 
expenditure and allowances are given as employees leave service and 
receive payment 

In the Nedungadt Bank v CommtSinoner of Income tax Madras 49 
Mad 910 2 IT C 243, it was held that no deductions were admissible 
on account of contributions made by the Bank to the provident fund of the 
employees The case of the Commissioner was that the Bank which ere 
dited the accounts of the empli^ees with the contnbution still retained some 
control over the money which it could resume in certain circumstances 
The liability of the Bank to its employees therefore was not unconditional 

In Burma Corporation Lid v Commissioner of Income lax, 7 Rar^ 
608, AT R. 1929 Rang 193, 4 I TC 49, it was held that the employer is 
entitled to deduct from his profits the contributions made bj him to his 
employees' provident fund when he has parted with the money or lost 
control over it The fact that according to the deed of trust of the provi¬ 
dent fund and the rules of the fund jt is open to the cmplojer to recover 
certain amounts in certain eventualities does noi affect the above claim to 
deduction \Vhen money is recovered from the fund by the employer, 
such recover} will go to swell his income 

In the case of The Bombay ^iinno Trading Corporation, 1933 IT R. 
152, 11 ^ng 172, ATT? 1933 Rang 45 in which the employer had 
power to employ the monies of the provident fund in his own business and, 
or invest them it was suggested the High Court that the cmplovers 
<ontnbutions could be deducted from his taxable profits only when he paid 
them over to the emplojees 
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It has been held in the United Kingdom that when a balance is trans¬ 
ferred from an unapproved superannuation fund to an approved one the 
balance is deductible from the enipl«^r's profits, L/mv v. Peter IValker 
(IVarrinffton), etc., 20 Tax Cases 2S already referred to. As regards the 
position in India, see sections 5S-K and S8-R respectively. 

Future Losses.—The prices at which an assessee had entered into 
contracts to purchase esparto and pulp had proved to be much higher than 
the prices ruling in the market at the end of the accounting period in ques- i 
tion The assessee wanted to provide for the losses involved in the fall 
in prices, and accordingly placed to reserve a pan of the profits earned 
during the accounting period, f/eld, that he could not deduct the amount 
so taken to reserve in computing his profits. Though, tf goods are actually 
received into stock and then fall in value, loss is allowed to enter into the 
year’s account (even if the loss has not been actually realised in the year 
by sale) no loss can be allowed in res^t of stock not received, even 
though the assessee may be under obligation to buy it at prices above the 
market-value at the close of the year and even though the goods may be 
Tese^^’ed for him, and further, e\'en if invoiced to him before the dose 
of the year. 

Per ffie Lord President (Clyde).—"It is a general principle in the 
computation of the annual profits of a trade or bastoess under the 
Income-tax Acts, that those elements of profit or gain, anil those only 
enter into the computation, which arc earned or ascertained in the year 
to which the inquiry refers; and In like manner, only those elements 
of Joss or expense enter into the computation which ate suffered or 

incurred during that year..It is a common place that, 

subject always to the observance of the rules and general principles 
of the Income-tax Acts, no particular method of computing profits Is 
a part of the Uw universal. . . . The appeiLmts drew our atten¬ 
tion to a recent decision in the House of Lords, Sun Inmrance Office 
V. Clark, 6 Tax Cases 59; (1912) A.C. 443. It seems obvious that 
the character and position of a fire insurance business—depending as 
it does on the character of accidents, and involving payment of the 
annual premiums in advance—are different from the character and 
position of an ordinary commercial business. . . Collins & 
Sons V. Commissioners of Inland Rn'enue, 12 Tax Cases 77i. 

On the other hand, where an assessee, at a lime when prices were 
falling, declined to take dcllveiy* of goods contracted for and there was 
litigation, a settlement being arrived at eventually under which the a<ses*ee 
took delivery at lower prices but still invt^ving him in a loss, the question 
arose as to when the loss arose. There was difference of opinion in Uie 
King’s Bench and the judgment of the lower tribunal that the Io<s occurred 
at the time of refusal to take delivery stood. Commissioners of Irtland 
Revenue v. Barrie, Ltd., 12 Tax Cases 1223. 

A Comp.any whose business consisted of hiring cm time charters and 
carrying go^ and merchandise as they offered, and whose charters ex¬ 
tended bej-ond the accounting period, claimed to debit the account with the 
rales p-is-able for the unexpired portion of the charters and credit fer 
contra wnth the probable rale for hire foe new charters in the next year. 

That is in view of probabfe reduction in freights, the company ifCcmpfed 
to write down the future losses. Iletd, that such writing doim was not 
admjs'ible. 
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Per the Lord President {Clyde }—^"They (appellants) figured the 
time charters as being part of the trading capital of the company 

But It IS not really possible to n^rd the time charters as stock- 
m trade for m point of fact the company never dealt with them as 
such. They did not deal in time charters and neither bought nor 
sold them All they did v.as to htte the services of a ship at so much 
a month for so man) months and U'le them for t profit, much as a 
man might hire omnibuses and horses or motor conveyances and either 
himself employ them m carrying passengers at a profit or sub let them 
to others In all such cases the periodical payment of hire is just one 
of the incidents inevitable to the marking of profits 
although a balance sheet and profit and loss account may show 
favourable results at their date, the trader may be aware of circum¬ 
stances affecting his line of trade, which make the outlook, for the 
immediate future pregnant with loss The circumstances * 

may be m anticipation only or they may have already occurred, but 
their marketable effect has not had time to reflect itself in the returns 
of his business He may, for instance prefer to carry bis 

profits forward or put them to reserve rather than consume or 
divide them. But they are none the less profits of the year or account 
mg period to which the accounts relate After all it is inevitablt 
that profits should be ascertained at intervals of time more or less 
fixed Whmster & Co v Commissioners of Inland Revenue 12 
Tax Cases 813 

A firm of musliin manufacturers bought yam from the spinners on 
forward contracts The price of the undelivered yam to be delivered 
after the clone of the accounting pen<^ was £9000, but owing to fall m 
prices Its value would not be more than £3000 The fimi accordingly 
arranged that the difference of £6000 should be treated as a debt due to 
the spinners, and that the undelivered yarn should be subject to a new 
contract at the prices prevailing, the debt being cleared generally as deli 
vetnes were made Held, that the £6000 could not be deducted from the 
profits 

Per the Lord President —'Anbcipafed loss m a future year or 
penod—however inevitable it may be thought to be—is not, and cannot 
be a loss on the trading of the present year upon which it has not lO 
fact fallen If the appellants Ind found themeelves unable to com 
plcte the fcHNaid contracts and had liad to pay a sum of damages to 
the spinners in order to get quit of their obligations under them the 
case might possibly have been different ', J H Young & 

Co V Commissioners of Irflani Revenue 12 Tax Cases 827 
In the Naval Collenes Case, 12 Tax Cases 1017, already referred to 
under 'Accumulated Repairs' the cost of reconditioning a coal mine conse 
queni on a prolonged stnke and complete stoppage of work was held to 
be capital expenditure The expenditure was not actually incurred in the 
accounting year in which it was claimed though it was inevitable soon 
after, and could be foreseen at the time of closing the accounts Sarganf, 
L J (dissenting) considered that the accrued liability for repair should be 
treated like liability for unpaid stirface rent, and that the crucial date was 
the date of incurring the liability and not that of incurring the expenditure 
The House of Lords considered t^e analc^ to be wrong since while m 
the case of rent there is a real accruing liability, in Ihi* case if the owner 
had been a free holder, there would have been no real liability at all 
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mg on Its business, and that the payment m question was therefore not ad 
missible as a deduction m arriving nt the profits of the Company for the 
purpose of assessment under Case I of Schedule D Dozv v Merchision 
Castle Sclicol 8 Tax Cases 149 a8 SlLR 585 

Travelling expenses—Clerk to Justices—A solicitor residing and 
carrjing on his profession at Worcester was Clerk to the Justices at Brom 
jard Held, that he was not entitled to deduct from the emoluments of his 
office the cost of travelling between Worcester and Bromyard as the cx 
penses were not incurred m the performance of the duties of the office as 
solicitor Cook V Knott 2 Tax Cases 246 4 TLR 164 

Travelling expenses—Directors of a Company—The Directors of 
a Company had to travel from their residence to the place of meeting of the 
Company Held that the travelling expenses were not an allowable deduc 
tion from their income Reietl v Dtrec'ors of Elwortky Brothers & Co 
Ltd 3 Tax Cases 12 See also Ricketts v Colquhoun 10 Tax Cases 118 
(HL) and other cases set out imder section 4 (3) (in) 

Motor car—^Lawyer —Expenditure incurred by a lawyer in maintain 
mg a motor car i« not an admissible deduction from his professional earnings 
unless he can show that the car was required solely for his professional pur 
poses Sir Han Singh Gottr v Conimisistoner of Jneome tax CP,^ 
TTC 333 

Voluntary payments to subordinates—Voluntary contributions made 
by a minister towards the stipend of his assistant minister were held to be 
not an allowable deduction The Court considered though there were no 
words in the English Act to this effect that the deduct on was allowed for 
expenditure- incurred by the personal performance of the dutv and not for 
getting help to relieve him of this personal dutv Lothian v Maerae, 2 Tax 
Cases 65 

Subscriptions to professional societies—Subscriptions to profes 
sional societies or purchasing professional journals are not wholly or neces 
sarily incurred for the performance of the office or exercise of the profes 
sion—in the case of a doctor for instance 

Per Rowlatt J — He does not belong to the society m order that he 
may get the journals and read them to the patients He is 

(only) qualifying himself m order that he may continue to hold his 
office Simpson v Tate 9 Tax Cases 314 

Money advanced to clients—Money advanced by a law agent to a 
client and lost will be deductible from the law agent s profits only if the 
making of loans of the kind is an ordinary incident m the law agent s pro¬ 
fessional work or business Loans w-hich are bald advances to comparatively 
new clients would therefore not be deductible Lending money to clients 
may often be done by sol citors but it is not an essential and ordinary part 
of their profession The law is not concerned with the motives for such 
transactions and no custom can rest on what an individual solicitor does 
Haqart & Bum Murdoch v Coitimusiotters of Inland Revenue 45 T L R 
338 (1929) AC 386 

Notional deductions—Not permissible —^An inventor and consulting 
engineer earned fees as a Consulting Engineer and royalties as an Inventor 
In addition he obtained orders for machinery and supplied them at his own 
cost making a profit In connection with Excess Profits Duty the question 
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arose whether a deduction could be made from these profits on account of 

(1) the royalties—which he would have got if others had made the machines 

(2) the work done by him as Engineer in drawing up specifications etc 
Held that the case could be distinguished from Commissioners of Inland 
Revenue v Maxse (1919) 1 KB 6*7 12 Tax Case* 41 and tliat it 
was impossible to deduct a notional sum to represent the skill contnbutcd 
by the owner of the business or to allow royalties which were m fact 
not paid to any one Commissioners of Inland Revenue \ Marx 4 A T C 
467 

Dual capacity—If a professional man eg, solicitor recedes income 
in that capacitv from a firm in which he is a partner in another capacit) 
the whole of the income is taxable No deduction can be made on the ground 
that «ince under the law a person cannot sue himself the portion paj-able 
to himself is not income lyatson and Eienti v Bluifden 18 Tax Ca'es 
402 12 A T C 496 (C A ) This question cannot arise in the Indian I-aw 
which expressly provides for the method of taxation of partners in firms 
according as whether they arc registered or unregistered 

Special allowances— See section 4 (3) (ti) A profess on or voca 
tion though not an office is certainl) an emplo)Dient of profit and out 
of pocket expenses received b) professional men from their clients are 
to be exclude from the income as be ng expenses whollj and necessanly 
incurred m the performance of the duties of the profe«s on But even 
if that section does not cover such expenses clause (rc) of sub-sect on 
(2) Will cover such expenses being «et off against the receipts 


Trade Associations—Payments to—A Company claimed that tmes 
paid to a Trade Assoaat on of which thev were member* should be allowed 
as a deduction in the computation of their profits The objects of the As*o 
ciation were to raise and keep up prices and thus enable its members to 
earn larger profits The Companj » appeal was heard by the Special Com 
missioners who required the production of the Associations accounts for 
the three jears forming the basis of the Cbmpan) s assessment m order to 
see how the sums received by the As'ocial on hid been spent The Com 
panj did not produce these accounts alleging that the *a d nccounts were 
not m their possession or under their control In the ab cnce of this 
evidence the Gimmi** oners refu«ed to admit the Company s cla m Held 
that the Commissioners were entitled to requre the production of the ac 
■counts of the Association w ithout wh ch the ComiJanv s claim could not be 
properh determined and could not therefore be admitted and that the case 
be remitted to the Comm ssioners to consider the same with such endence as 
might be obta ned from the accounts GrahatfUlon Iron Comfany \ Crirm- 
ford 7 Tax &*es 2 j 52 Sc UK 3S^ 


A similar course was adopted also m jidam Steamshif' Co \ \Iathe 
xoif, 12 Tax Cases 399 Sc-UR 16S In that ca«e the Comp.in> not 
only pleaded inabil t> to produce the evidence but contended that it was 
irrelevant a the subscnption paid lij them wa* reallj for msuing the Com 
•pony’s ships. The argument of the Crown was that the Associa! on tad 
rther objects than the mere insurance of ships belonging to its members 
and that it was necessary for the Comnnssioncrs to t-c *.nfijfifd that the 
subscriptions pa.d to the Associat on were spent on objects the ^pentT 
ture on which wx-uld hase been allowed as a deduction if spent d recily 
hy the indrtidual member This is an important entenoru 



700 


THE INCOME TAX [S 10 (2> 

A Company who ere members of a Cbal-owmers Association claimed 
to deduct certain contributions representing levies made by the Association, 
and expended (1) m defraying expenses of the Conciliation Board m Scot 
land (2) m paying subscriptions to the Mining Association of Great Bn 
tain and (3) in experimenting with coal dust Held that so far as ap 
plied in defraying the expenses of the Conciliation Board the levies 
an admissible deduction m arriving at the liability of the Company but that, 
so far as applied to the other two purposes they were not admissible 

Per the Lord Presxdcnt — The Conciliation Board is a machiner> 
by which disputes between the workmen and the employer may be 
settled and by that means expenses kept down and more profits earned 
and although of course there maj not be m any one particular year 
work for the Conciliation Board to do it was a machinery which the 
Coal-owners were entitled to keep just as one might as proper expens 
es have a legal Secretary although fortunate in having no law expens 
es or hligalion in a particular year The next item is subscription to 
the Mining Assocntion That I think is an expense that 

cannot be deducted because the Mining Association is an Association 
of a particular defiriite character to keep a watchful eye on the pro¬ 
ceedings no doubt m the interest of mining interests generally but 
without that character of particular service which I think is prominent 
m a Conciliation Board Last of all there comes iS9 which was ex 
pended in experiments m coal dust It is explained that the expen 
ments were made on the explosive properties of coal dust at the insti¬ 
gation of the Home Secretary who wished certain experiments made 
before embarking on new lep«lation It was a voluntary and very 
proper act of the Company to help him m the matter but not an expense 
they undertook for the purpose of earning more profits than of anj 
other year—just a helping hand to the legislature of the country 
was paid out of profits and not with a view to earning profits Loch 
gclly Iron and Coal Co Ltd v Crawford 6 Tnx Cases 267 50 Sc L 
R 597 

The rulings as regards (1) and (2) in this case were reaffirmed m 
Thomai Merthyr Colhery Co v Davis 17 Tax Cases 519 

A Company who were colherj owmers were members of an Asso 
ciation which consisted of coal owners and the object of which was to 
indemnify the members against claims under the Workmen s Compensa 
tion Act The Association consisted of twenty members It made call^ 
on members based on the amount of wages paid bj them and also had a 
reserve fund The risks were partly reinsured Members could retire 
from the Assoaation after giving six months’ notice and a member "ho 
retired was entitled to his proportion of the reserve fund mmnj his propor 
tion of the expen«es and liabilities of the Association up to the date of 
his retirement The question arose whether the amounts paid by tbc 
asscssee Company to the Association could be deducted from the assessable 
profits of the Companj having r^rd to the fact that a part of the monej 
v,as eventually returnable to the Cbmpanj Held that the expenditure 
w^as an admissible deduction Thomas v Richard Evans & Co 11 Tax 
ases 790 (1927) 1 KB 33 (HE.) 

A Colliery Companj were members of a Coal-Owners’ Association to 
which they paid a subscription based on their output of coal The objert 
of the Association w’as to pav its members an mdemmtj in the event of 
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<Jefia«ncy or stoppage of output bong caused by strikes, etc. Held, that 
the subscription was not money laid out for the purposes of the trade, and 
was therefore not admis'ible as a deduction in arriving at the profits assessa¬ 
ble, Rhymney Iron Company, Ltd v Fattier, 3 Tax Cases 476, fl896) 2 
Q B 79 ' ' / 

The question whether the Rhymney case, was not superseded by later 
rulings and more particularly by Thomas v Rtchard Evans & Co, 11 Tax 
Cases 790 supra was considered by the Court of Appeal and answered 
in the negative, m Thomas Mer'hyr Colbery Co v Dams 17 Tax Cases 
519 (1933) 1 KB 349 In the last mentioned case the pajTnents were 
deductible soleh because the) were for insurance and such insurance was 
part of the s)stem of carrying on business Payments on the other hand 
to secure indemnity against loss of profits in the event of stoppage of work 
or reduction of output are not wholl) and exclusively laid out or expended 
for the purposes of the trade being in relation to the absence of the trade 
rather than to its presence The Court also suggested that the indemnity 
when received would not be taxable as profits of the trade Romer, L J, 
while agreeuig that the Rhynnney case was nghtl) decided could not agree 
to certain su^estions in it, for example, disallowing the cost of preventing 
the deterioration of a mine when not worked or the cost of maintenance of 
machinery when the business is in abe>ance 

A Company was a member of the Steel Hoop Manufacturers A«socia 
tion which was mainly formed for the purpose of keeping up prices Under 
the rules and pooling arrangements of the Association, the members v/ere 
entitled to certain proportions of the orders received by the pool as a whole 
A member invoicing more than his proportion of orders had to pay lOf 
per ton on the excess, to the Pool Account which was distributed among 
those members who had in\oiced les< than their proportions Held, that 
the net payments made by the Company to the AssKiation in excess of 
those received from the Association by the Company were an admissible 
deduction for the purpose of arriving at the Company’s assessable profits 
Per Bray / —‘ The trade includes not only the manu 

facture but the oelling, and indeed the selling is very oiten the most 
important part, the whole of the profits depends upon the price What 
does the selling consist of? It consists of two things the finding of 
the customer and making a bargain with the customer as to the pnce, 
the object being, of course, to get the highest possible price I do not 
think this arrangement that is made between the three firms has any¬ 
thing to do with finding the customer I thmk it all relates to the fix¬ 
ing of the price, and it is obvious that if the appellants can make an 
arrangement with their competitors that their competitors will not sell 
below a certain price they will be able, or may be able at all events, 
to get that pnce ora higher ^nce for their goods That is part of the 
business, part of the trade they are carrying on, to get the highest 
pnce they can for their goods Cu«t, Keen and Nettle- 

folds Ltd \ Fouler, 5 Tax &se^ 511, (1910) 1 K.B 713 
Payments of two kinds were made by a mwnber firm to a trade protec¬ 
tion assoaation of boiler makers (formed for keeping up pnces) (o) 
to extinguish a possible competitor, and (b) to bnng into the association 
another competitor, and both payments were held to be of a capital nature, 
foUowing, Atherton’s ease, 10 Tax Oses 155 Even if ihe advantage se¬ 
cured IS ‘‘unpalpable, intangible and incalculable ’ and is not represented b) 



702 


THE INCOME-TAX ACT 


[S 10 (3) 

any special asset the expenditure ts still of a capital nature if it is intended 
to secure an enduring advantage and even if the result was unsuccessful. 
It would still be capital expenditure, since productivity is not an essential 
element m such expenditure (cf Southwell v Saekznlle Bros 4 Tax Cases 
430) In Noble v Mitchell 11 Tax Cases 372 the problem w’as one of 
getting nd of a bad servant which is an ordinary incident in a business 
while m this case the problem was one of extinguishing or conciliating com 
petitors which was not such an incident CoUttts v Joseph Adamson & Co , 
16 ATC 355 (K-BD) 

A Trade Association purchased on behalf of its members certain goods 
which It sold to them at a profit The ‘profit’ was held at the credit of 
the common fund of the Association The question arose in assessing on® 
of the member companies whether the full cost of the goods purchased by 
it from the Association should be debited in its accounts or onl> the nett 
cost after deducting the Company s share of profit m the Association 
Held that inasmuch as the profit retained by the Association in the com 
mon fund could not be considered to belong to individual members until 
actuallj distributed the full cost of the goods should be debited in the 
member company s accounts Charles Clifford and Son v Puiltck 14 Tax 
ases 189 

See, however IVeslcombe v Hadnock quarries 16 Tax Cases 137 m 
which a rebate received on railway freight was deducted from the freight 
and only the net freight allowed to be treated as expenditure 

(3) Where any building, machinery, plant or furniture 
m respect of which any allowance is due under clause {tv), 
clause (v), clause (vi) or clause (int) of sub section (2) is not 
wholly used for the purposes of the business profession or 
vocation, the allowance shall be restricted to the fair proportional 
part of the amount which would be allowable if such building, 
machinery, plant or furniture was wholly so used 

Notes —^This sub section inserted in 1939 makes it clear that 
building machinery etc used only partly for the business etc, under 
taxation is entitled to a proportion of the allowances under clauses (w) 
to (yti) of sub section (2) What is a fair proportional part mu^ 
obviously be a question of fact depending on the circumstances of each 
case See also notes under clauses (iv) to (vu) of sub-section (2) 

It was held lo Comniwuicwr of Income B S' O v Dalmvs 
Cement Co, 194-S ITR. 415 and Comimsstoner of Income tax Madras 
V Motors and General Stores, 1946 IT Ih 31 that not wholly used m this 
sub section does not refer to time but to the purpose consequently even 
if the machinery is idle for a part of the year (following Viswanath 
Bhaskar Sathe v Commissioner of Income tax Bombay 1937 ITR. 621) 
depreciation allowance for the whole year is admissible S milarly where an 
assessee ceases to own the assets m the middle of a year he is entitled 
to allowance for the whole year Comnnsstoner of Income tax, B S' 0 v 
S K Sahana S' Sons, 1946 ITR 106 

(4) Nothing in clause (wr) or clause (j^t) of sub-section 
(2) shall be deemed to authonsc the allowance of any sum paid 
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on account of any cess, rate or tax levied on the profits or gains 
of any business, profession or vocation or assessed at a pro¬ 
portion of or otherwise on the basis of any such profits or gains; 
and nothing in clause (:n») of sub-section (2) shall be deemed 
to authorise— 

(a) anyalJouanceinrespectof a payment which is charge¬ 
able under the head ‘Salaries’ if it is payable without British 
India and tax has not been paid thereon nor deducted therefrom 
under section 18; or 

(6) any allowtance in respect of any payirient by way of 
interest, salary, commission or remuneration made by a firm to 
any partner of the firm; or 

(c) any allowance in respect of a payment to a provident 
or other fund established for the benefit of employees unless the 
employer has made effective arrangements to secure that tax 
shall be deducted at source from any payments made from the 
fund which are taxable under the head ‘Salaries' 

History —This sub section, which was inserted in 1939 incorporates 
the proviso to old sub section (2) and further prohibits three specific 
deductions, viz 

(n) salaries payable without British India unless tax has been 
• deducted at source, 

(b) payments to partners of firms, and 

(tf) payments to employees’ provident funds unless effective 
arrangements have been made to deduct tax at source 
Consequent on the amendments in 1946, the references to clause (xii) 
should read as reference* (o clause (xv) 

Cesses and taxes on income —See notes under clause (it) of 
4ub-section (2) If a Provmcia! Government levies such a tax, whether 
nghlly or wrongly, no deduction can be claimed on that account m respect 
of income tax, and if the assessee feels that the levy by the Provincial 
Government is wrong, he should seek relief from that Government and 
not by deduction of the tax from the taxable income for income-tax 
purchases See Province of Bihar v Dahf A^<Tni 3 ir« Stn^k, 1945 
ITR 37 

Excess Profits Tax—Section 12 of the Excess Profits Tax Act 
1940 proiides that Excc's Profits Tax shall be deducted from taxable 
profits for the purpose of income tax and super-tax It would have been 
more appropriate if this provision had been included in the Income tax Act 
Foreign taxes—^As to prohibition of deduction of such taxes from 
total income see section* 49, 49-A, and 49-D 

Payments abroad—Qause («») of sub-section (2) and clause (<j) 
taken together prohibit the deduction of certain items which are chargeable 
under sections 4 and 42 in the hands of the reapient 

O'cs of royalties, rent or guarantee for overdraft may not sometimes 
be covered by section 42 and so long as these items are not chargeable 
under section 4 allowances of the items must be permitted if they satisfy 
the other conditions 
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Payments to partners —It should be noted that the bar against 
■deduction of payments to partners of firms does not apply to similar 
pajments tf my to members of other associations of persons Sudi pay 
menti are admissible deductions if horn fide and reasonable Commis¬ 
sioner of Income tax, E & O v Jatnaram Jagannath, 1945 I T R. 410 
Effective arrangements*—^The Income tax authorities are eaidently 
to be the judges of the effectiveness of the arrangements Apparently how 
«ver, they should exercise their judgment with reference to the fund as a 
whole and not with reference to each item of payment though it would 
be open to them with reference to varying circumstances from time to time 
to change their opinion in regard to the fund as a whole At the same 
time It would seem that the question is a mixed one of law and fact and 
that the opinion of the Income tax authorities can be challenged before 
■the High Court 

Provident or other fund — Other must be read ejttsdem generis, 
■<o as to include similar funds though not called by that name 

As regards payments from these funds see explanation to section 7 

(5) In sub section (2), “paid*' means actually paid or 
incurred according to the method of accounting upon the basis of 
which the profits or gams are computed under this section, 

History—The above pact of the sub-section comes on from 
the re t of the sub section which defines plant and written down value 
has been set out under clause (w) of sub-section (2) and discussed «n 
connection with clauses (it') to (w) of that sub section 

Referencessection 13 and notes thereunder as to methods of 
accounting see also notes under sub ection (1) of section 10 

(6) A trade, professional or similar association per 
formimg specific services for its members for remuneration 
definitely related to those services shall be deemed for the pur 
•poses of this section to carry on business m respect of tho«e 
services, and the profits and gains therefrom shall be liable to 
tax accordingly 

History—^This sub section ivas inserted in 1939 Its object is 
make liable to tax the profits of a trade professional or similar association 
performing services for its members for remuneration The ruling^ 
referred W m the notes under clause of sub section (2) det! 
the deductibility of payments to trade associations from a member s taxable 
profits while this sub section deak with the taxability of the association 
'Or similar’—^These words clearly exclude social clubs which ar® 
■not ‘similar to trade or professional associations 

Specific services—^The services should be (1) specific and (2) 
remuneration definitely related to them then to the extent of these 
services the association will be deemed to carry on business 

For the purposes of this section—It will be seen that section 2 
(6-C) refers to profits of a mutual insurance association but not to this 
sub section 
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Section 10 being a rule of compntatioo, and not a charging section a 
more appropriate place for sub-section (6) would have been section’ 2 
(definitions) or section 3 (charge to tax). 

See, however, Commtsstotfers of Inland Revenue v Cornish Mutual 
Assurance Co. (1926) A-C 281, 12 Tax Cases 841 (H.L), according to 
which business may be carried on by a mutual coficem without there being 
any income If so, the fact that the earlier part of (he sub-section deems 
busmess to be earned on will not in itself avail tie Crown unless the latter 
part is read as equivalent to “shall be deemed to be income and liable to 
tax accordingly ” Section 6, however, to which the PnNy Council on one 
occasion referred as the charging section {Danta case 57 IA 228) refers 
to 'business’ and it may therefore be held that if something is deemed to 
be 'busmens’, income therefrom is necessarily taxable unless expressly 
exempted under section 4 (3) or some other provision 

It Will thus be seen that to the extent that this sub-section aims at 
taxing what is essentially not of a mutual namre (‘specific services, etc’). 
It IS unnecessary’, while in attempting to tax what is mutual, it gives nse 
to certain difficulties 

(7) Notwithstanding anything to the contrary contained 
in seetton 8, 9, 10, 12 or 18, the profits and gains of any busi- 
jiess of insurance and the tax payable thereon shall be computed 
in accordance with the rules contained in the Schedule to 
this Act. ' 

THE. SCHEDULE. 

[5ec section 10 (7).I 

Rules for tue Comput.stion of the Profits and Gains 
OF Insurance Business. 

1 In the case of any person who carries on, or at any 
time in the preceding year carried on, life insiirance business, the 
profits and gains of such person from that business shall be 
computed separately from his income, profits or gains from any 
other business. 

2. The profits and gains of life insurance busmess shaU be 
taken to be either— 

, (o) the gross external incomings of the preceding year 
from that business less the management expenses of that year, or 
tAe ammai’ nflei-agt? ^ ' ^ 

adjusting the surplus or deficit disclosed by the actuarial valua¬ 
tion made for the last inter-valuation period ending before the 
year for which the assessment is to be made, so as to exclude 
from it any surplus or deficit included therein which u-as made 
in any earlier inter-valuation'period and any expenditure other 
than expenditure which may under the provisions of section 10 
of this Act be allowed for in computing the profits and gains of 
a business, whichever is the greater: 

I—£9 
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Provided that the anu)unt to be allowed as ttianagement 
expenses shall not exceed— 

7^ cent of the premiums received during the 
preceding year in respect of single premium life insurance policies, 
plus 

(6) in respect of the first year’s premiums received in 
respect of other life insurance policies for which the number of 
annual premiums payable is less than twelve, or for which the 
number of years during which premiums are payable is less than 
twelve, for each such premium or each such year 7 ^ per cent, 
o such first year s premiums received during the preceding year. 


****** year’s premiums received 
policies pUi^ respect of all other life insurance 

the preceding’^year!"' Premiums received during 

3. In computing the surplus for the purpose of rule 2,- 

expended of ^7''’“?'* paid to or reserved for or 

Sion: pol.cy.l.oIders shall be allorved as a 

thisJru^S'anv computation made under 

respect of any surplus brought forwarder 

-valuation period: ® forward from a previous inter- 

pohcy-hoTd”rs'cease??J be^sVLe"ried“"rd"‘ “ 
expended on behalf of policy-holders on. i? i r 

ceaLd;to be so rS^veJ: “■= ^^'d amount 

accflunts or tlfrou!rh'^e'***'i'^ 'vritten off or reserved in the 

pieet depreciation » 

other assets, shall be allowed as a ™ securities or 

credit for in the accounts or J! *'*?*“”’o"? onx sums taken 
on account of appreciation of or irat”* balance-sheet 

securities or otlfe-; assetrs^^n^TJurtn 
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Provided that if upon investigation it appears 'to the In¬ 
come-tax OiBcer after consultation with the Superintendent of 
Insurance that, having due r^ard to the necessity for making 
reasonable provision for bonuses to participating policy-holders 
and for contingencies, the rate of interest or other factor em¬ 
ployed in determining the liability in respect of outstanding poli¬ 
cies is materially inconsistent with the valuation of securities 
and other assets so as artihciaily to reduce the surplus, such ad¬ 
justment shall be made to the allowance for depreciation of, or 
to the amount to be included in the surplus in respect of appre¬ 
ciation of, such securities and other assets, as shall increase the 
surplus for the purposes of these rules to a figure which is fair 
and just; 

(c) interest received in respect of any securities of the 
Central Government ivhich have been issued or declared to be 
income-tax free shall not be excluded but the whole amount of 
such interest received during the inter-valuation period shall be 
exempt from income-tax under the second proviso to section 8 
though not from super-tax. 

4. Where for any year an assessment is made in accord¬ 
ance with the annual average of a surplus disclosed by a 
valuation for an inter-valuation period exceeding twelve months, 
then, in computing the tax payable for that year, credit shall not 
be given in accordance with sub-section (5) of section 18 for the 
tax paid in the preceding year, but credit shall be given for the 
annual average of the Income-tax paid by deduction at source 
from interest on securities or otherwise during such period. 

5. For the purposes of these rules— 

(*) “preceding year" means that year for which annual 
accounts are required to be prepared under the Insurance Act, 
1938, immediately preceding the year for which the assessment 
is to be made or until the commencement of the Insurance Act, 
1938, the previous year as defined in section 2 of this Act; 

(«) “gross external incomings” means the full amount of 
incomings from interest, diridends, fines and fees and all other 
incomings from whatever source derived (except premiums 
received from policy-holders and interest and dividends on any 
annuity fund) and includes also profits from reversions and on 
the sale or the granting of annuities, but excludes profits on the 
realisation of securities or other assets: 
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Provided that incomings, including the annual value of 
the property occupied by the assessee, which but for the provisions 
of sub-section (7) of section 10 would have been assessable under 
section 9 shall be computed upon the basis laid down in the last 
named section, and that there shall be allowed front such gross 
incomings such deductions as are permissible imder that section; 

(in) “managemtent expenses” means the full amount of 
expenses (including commissions) incurred exclusively in the 
management of the business of life insurance, and in the case of 
a company carrying on other classes of business as well as the 
business of life insurance in addition thereto a fair proportion 
o e exposes incurred in the general management of the whole 
u other sums paid to or reserved on behalf 

policy-holders, depreciation ofr and losses on the realisation 
“S'tsandany expenditure other than 
Art he n" provisions of section 10 of this 

Act be allowed for in computing the profits and gains of a busi- 
ruLs^ management expenses for the purposes of these 

■n... insurance business” means life insurance busi- 

uess^as defined in clause (11) of section 2 of the Insurance Act, 

(u) "securiUes” includes stocks and shares, 
than nVe profits and pins of any business of insurance other 
dido ed of the profits 

m “"a”' ropins of which are required 

under the Insurance Act, 1938, to be furnished to the Superinlen- 
fi^of Insurance after adjusting such balance so as to exclude 
It any expenditure other than expenditure which may under 
'■’'“'ved for fn com- 

?he rfall “ business. Profits and losses on 

S thTvahr f. “Vestments, and depreciation and appreciation 

3 fir L h « be dealt wid, as provided in 

TUle 3 for the business of life insurance. 

. J'. profits and gains of companies carrying on divid¬ 
ing society or assessment business shah be taken to be 15 per 
■crat. of the premium income of the previous year, or in the case 
of non-resident companies IS per cent, of the British Indian 
premium income of the previous 3 *ear. 
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8 The profits and gams of the British Indian branches of 
an insurance company not resident m British India, in the ab¬ 
sence of more reliable data maj be deemed to be the proportion 
of the total uorld mcome of the company corresponding to the 
proportion which its British Indian premium income bears to its 
total premium income For the purpose of this rule, the total 
world income of life insurance companies not resident m British 
India whose profits are periodically ascertained by actuarial 
valuation shall be computed in the manner laid doivn m these 
rules for the computation of the profits and gams of life insu 
ranee business earned on in British India 

9 The^e rules applj to the assessment of the profits of 
any business of msurance earned on by a mutual insurance 
association 

History —^This sub section and tt» schedule which were both inserted 
in 1939 substantially modify, and include m the Act itself provisions 
which were formerlv contained in Rules made under section 59 Several 
minor changes have been made «ince 1939 The schedule covers all fcuids 
of insurance business 

Scope—The schedule applies only m so far as it overndes the general 
provisions of the Act and the latter apply in full vigour to profits from 
insurance in so far as there is nothing to the contrary in the schedule 

Rules 1 to 5 deal with life msurance Rule 6 with all other insurance 
(except dividing’ or assessment ) Rule 7 with dividing* and assess 
men! Rule 8 with non resident concerns both life and non life and 
Rule 9 with mutual insurance both life and non bfe 

As regards _the limited exemption from tax to certain Provident 
Insurance SoaetiM dating on from before 1924 see notes under sect on 4 
(3) i^v) 

Rule 1 — Preceding year*—See Rule S (») 

Lafe Insurance business —See Rule 5 {tv) •’ 

Terson t e as defined m the General Causes Act 


Rule 2 —(a) Gross externa! incomings —See Rule 5 («) manage 
ment expenses —See Rule 5 («») 

(&) A part of this rule counteracts the ruling of the Calcutta High 
Court in In re Htntaiaya Assvfanee Cq Ltd 1938 ITR. 277 (confirm¬ 
ed by the Pnvy Council 1939 ITTl w’tuch is o’l *iitfie interest now 
Tfae rest of the rule corresponds to old Rules 25 and 26 but there is a 
matenal change—S'ce Rule 3—as to deduction of half the profits paid to 
or reserved for policy holders 

The words last inter valuabon period ending before the year lor 
which assessment is to be made avoid the difficult! wbeh aro-e with 
reference to * the last preceding valuation” in the Andhra Insurance tflJc, 
1937 ITR.697 


Proviso—(o) Premiums” are evidently gross premiums 
If the number of years is twelve the case will fall under (c) 



710 THi: INCOME TAX ACT {S 10 (7) 

Premja payable throughout life will presumably be considered as 
payable for not less than twelve years 

(c) and (d) These two clauses cover all cases in which the number 
of annual premii is twelve or more or premia arc payable throughout life. 

Annuity policies are evidently to be dealt with on the same footing as 
ordinary insurance policies i e »f the consideration is paid m lump sum 
as a single premium policy, if payable for less than twelve years, under 
clause (b) otherwise under clause (c) or (d) 

In so far li annuity capital redemption or reversion business involves 
transactions contingent on human life, they would be of the nature of 
life insurance, otherwise the profits therefrom should be dealt with under 
Rule 6 dealing w ith other insurance, or under the other sub sections of 
section 10 


Rule 3—(o) Paid to’ 'Reserved for and 'Expended on behalf 
ot cover the different possibilities of disposal 

The first proviso is consequential on the exclusion m Rule 2 of carry 
lorwards from earlier penods 

^ 1 ,..prowso cancels the concession in the mam part of this 
clause when the conditions cease to be operative 

(i) The mam part of this clause corresponds to old Rule 30 
wnnW a question of fact, and it 

IS C’ta'n'nc whether there are materials for 

n 1 , tlierefore be necessary for him 

of his consultation with the 
Insurance The responsibility for the estimate however 
would be primarily that of the Income tax Officer 

T„ incor^rates the ruling of the Calcutta High Court 

tt 5 -Cnfwh and 3/rrfo«/i/r Ituurance Company, Aiimvd, 1937 

1 i K 349 and m In re Phoentx /«jKro«f^ Co, 1937 ITR 397 
nr ^ when assessment is made on ba«is (b) 

of ‘fiat Role or when the mter 
^ In the latter events the 

case IS covered by the provisions of the Act f e, by sections 18 (S) and 48 

decision m In re bTcrtk 

British and Mercantile Insurance Co, supra 

S'*® "" <i‘Hiailh=s that arose with refer- 

mce to preceding valuation ttndcr old Rule 25_See /liulhra Insarntt 
CO V tommtssioner of Income tax, Madras 1937 ITR 697 

Gross external incomings include all items (not of a capital 
-nature) including profits from reversions and annuities but exceptmg (a) 
holders (b) interest and dividends on annuity 
tunds and (c) profits on realisation of secunties or other assets (which 
expression under clause (v) includes also stoebs and shares) Losses on 
realisation of secunties or other assets are evidently also to be excluded 
s.e, not deducted ■' 


t Property—It vviU be noted that the notional value of an assessee’s 
property including that occupied by him is to be taxed on the basis of 
section 9, therefore the annual value of the part of the property occupied 
for the assessee s business will not be taxed and consequently no deduction 
IS to be made of the notional rent for the proper^ occupied by him for 
the business see definition of ‘ management expenses” in clause (»») 
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(i») Management expenses—Bamng the prohibited items all 
Items of a revenue nature incurred esmtnsively for the busmess including a 
share of overheads incurred in composite Imsiness are allowable. Items 
that cannot be allowed under section (2) of section 10 cannot be allowed 
here 

{iv) The definition in the Insurance Act (IV of 1938) is as 
follows — 

Life insurance business includes annuity business that is to say, the 
business of effecting contracts of insurance for the granting of annuities 
on human life and if so provided m the contract of insurance disability 
and double indemnity acadent benefits 

(!») See notes under section 8 as to the meaning of the word secu 
nties In addition to this meaning for the ptirpose ol these Rules, the 
word includes stocks and shares 

Rule 6—^This Rule corresponds to old Rules 28 and 29 The diffe 
rences are as follows — 

(o) The annual accounts submitted to the Superintendent of 
Insurance ire now to be taken as the startmg point and can be departed 
from only to the extent that items not admissible under section 10 can be 
added back Profits and losses from fluctuations m the value of invest 
ments have to be consistently treated the one being taken into account if 
the other is 

(i) Old Rule 29 left it to the asscssee to decide the proportion to 
be taken to reserve No express provision has now been made for 
amounts taken to reserve evidently in the belief that such provision is 
not neceNsary the deductions being admiss ble on the authority of Sun Life 
Insiiranee Co v Clark 6 Tax Cases 59 (HL) If would appear at fir«t 
sight that to the extent that the items vahdiy appear in the annual accounts 
subiTUtted to the Superintendent and are not questioned by the latter they 
are apparently allowable but the more correct view would seem to be that 
the estimation of proper allocation to reserves is a question of fact to be 
detennined by the Income tax Officer on evidence including if necessary 
the opinion of the Superintendent of Insurance 

The following executive instructions are found in the Income tax 
Manual—In dealuig with non life insurance business (fire marine 
motor car burglar) etc ) a fair and proper reserve for unexprred nsk-s 
are to be allowed with proper safeguard to prevent manipulation of accounts 
And where as not infrequently occurs the reserve is divided into two parts 
the first of which is intended to cover normal unexpircd risks and is 
generally reckoned at a fixed percentage of the premiums and the second is 
intended to cover exceptional losses from widespread calamities such a 
reserve may also be allowed The following ponts have to be borne in 
mind — 

(1) All sums on account of unexpired nsks which a company 
wishes to have treated as expend tore for income-tax or super tax purposes 
inuft actual!) be credited to a fund m the accounts of the compan) 

(2) They must also be speaBaliy appropriated to meet Jubilif es 
under exist ng contracts and 

(3) The contracts must be with poh^ holders. 

This rule gives no dear indication as to whether the profits and ga ns 
are to be based with reference to the preceding year as defined in Rule 
5 (») or with reference to the prmoos jear as defined in sect on 2 (IJ) 
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Rule 7 —Same as old Rule 3! 

It should be observed that, while under Rule 5 (i) the expression 
prccedm^ year ’ has been ^pectaUy dehned. Rule 7 refers to the ‘ previous 
}-enr,^ which has to be construed with refertnee to section 2 (11) 

Dividing society" obviouslj refers to dividing insurance societies in 
which the sum pajable as benefit i< not fixed beforehand but depends on 
the dnision of actual results during a period of account CommtJ^onef of 
itieome tar, Stnd \ Central Popular Assurance Co, Lid, 1939 IT R 293 
The following note is from die Income lix Manual — 

Canpantes carrjing on Dwiding Societ> or assessment business are 
n a different position from these of insurance companies proper in that 
they have not to build up funds similar to the Life assurance fund of 
l>us>ness, and their profits arc not ordinarily 
mmiS f, t \^ilIuallOns Some ai-bitrarj method o( deter- 
E hfm ‘"“"t' “'"tames Innsacling these linds of business 

IS npr rpnt ^ Schedule this is done by taking 

la per cent of the premium income m the previous >ear” 

the u^se’of®;;^°"'y°!'‘‘l “ oversight, m the old rule, of 

hcen mrrated "" ^'■'1 'Bvli'h India,’ having 

riXr o7contended by the Cronn in Comms 

annlml mlw ^ "'I mie and that Rule 8 could be 

Rules 1 to^fi n enable an assessment under Rule 2 

Rules 7 to Q noted deal with methods of computation while 

W 2 Rulf. I status and applies to particular cla«ses of assessees 

and*Rule Q to lu’nnches of non resident companies 

Sd fhe mor^ S J*!"' 8 therefore overrides Rule 2, r( rrj 

aLess thTnroa^ referred to in Rule 8 is the data neeessarj to 

nes7meft,rf. so “L “ business by some recognised bn i- 

he iSan hus^ f ."i*'’ ‘O’ separate attuanal statement for 
the Indian business or the consolidated statement of the Indian rood 

sliould te^aoXT 'V‘'«l''r other data are more reliable or Rule 8 

SS more re^7hle dl?' O®'" should apply Rule 8 only if 

8 m o^ or tiore ,te™ '‘'™'»“e He cannot honever appl) Role 

to m remecTof . 1,7 "'““"t and resorl to other 

ir r ' •’".reniiuning Hems. Jlfotor l/nion /ifraraitce Co v Com 
imsstoner of Income tax, Ban^ay, 1945 ITR. 272 

or rule cannot be applied for the first tune by the Apoellate Tribunal 

tLil TldT *' ComL^sSer or S as- 

such orofit^Tf '“d'dnng tuth section 2 (6 C) which deems 

w as S,t„ted“^ """d 

,0 be“';7,7re 

Even though theses may ba^e sUhitoiy authonty the> are eovemed 

Sd bv thTATcU'Jm h " P"' SSnptmfconfer- 

red fay the Act cannot be ignored, irrespective of the part of the Act under 
which tax is assessed (The rales are now part of the statute itself) 
So when an assessment u made under Rule 25 (or Rule 35 where it ap 
plies) the company is entitled to credit under section 18 (5) for the fa< 
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deducted on secunties at source, and also entitled to deduct from its asses¬ 
sable income interest on tax free secunties, In re North British and Mer¬ 
cantile Insurance Co. 1937 ITJl. 349 (CaL) (Present Rule 3 (c) and 
Rule 4 ha\e parti} codified this ruling and partly modified it.) Further 
ivhere Rule 35 (now Rule 8) appbes, die compan} ran deduct from its tax¬ 
able income the same proportion of its income from tax free securities (free 
under section 8) as the Indian premia bear to the ivorld premia. In re 
Phoenix Insurance Co, 1937 IT R. 397 (CaL) In a ca'e under Rule 35, 
Manufacturer^ Life Insurance Co v Commissioner of Income lax, Bomhay, 
1938 ITR, 321, the Bombay High Court how e\er while doubtmg the 
correctness of the decision m the North British and Mercantile cose, 1937 
ITR. 349 (Cal ), followed it for the sake of amfomuty and excluded from 
the world income interest on tax free securities The average annual pro¬ 
fits should be calculated with reference to the particular period of valuation 
b) itself and without reference to the unappropnatcd surplus or unadjusted 
deficiencv brought forward from previoas periods In re Himalaya Assur¬ 
ance Co, 1938 ITR. 227 (Cal) (This has been nullified bv present 
Rule 2 (6) ) 

In applying Rule 35 (now Rule 8) m a-certaming the world income 
YOU should include not merely the In^an income-tax but all income-tax 
payable by the company, Manufacturer^ Ltfe Insurance Co v Commis 
sioHer of Income tax. Bombay, 1938 ITR. 321 

The word 'may* m Rule 30 (corresponding to new Rule 3 (&)] was 
construed to give the option to the assessee and not to the Income tax Officer 
The question does not anse now, the corresponding word being 'shall’. 
There is also nothing m it to compel an assessee. who has exerased the 
option to bnng back, m a later year, when assets appreciate, sums properly 
set aside to credit of Reserve funds or wntten off to cover depreciation in 
the earlier j ear. In re Western In^a Ltfe Insurance Co, 193S IT R. 44 
\VhiIe the total income of a non resident life insurance company is to be 
worked out under Rule 25 (corresponding to Rules 1 to S now), the propor¬ 
tion locally attributable is to be worked out, not w-itb reference to the premium 
income of the period to which the actuarial valuation relates, but to the pre¬ 


mium income of the ‘previous year*. Commissioner of Income fax, Burma \ 
Lakshnii Insurance Co , 1941 ITR 517 

On the following grounds, w, (o) the law distinguishes chargeability 
to tax and assessabihty, the htter requmng machineiy which is absent until 
the first actuarial valuation has been made, and (b) having made a mandatory 
rule under secooa 59 the Croxm cannot use the ordinary provisions of the 
Act as an alternative, it was held by the Lahore High Giurt that no assess¬ 
ment can be m^e on an msurance company until the first valuation has been 
made. Lokshmt Insurance Co v Commisstorter of Income tar. 12 Lah 7a7r 
iCIR fP3! LsASs-RavffcxrsH'gh Cx<xvt. 
however Commissioner of Income tax. Burma \ Lokshmi Insurance Co, 
1941 ITR 517, the company would not be immune from tax till its first 
valuation ha* been made. Till then the return of mcome made by the com 
pany must necessanly be incomplete, and the Income-tax Officer would doubt¬ 
less extend the time for the delivery of such returns under the provi-wa to 
section 22 til! the first valuation has been made. 

The position under the present law is as follows Under Rule I 
-iscMsee istaxable on the higher of the two alternatives set out in it 
artmnal valuation is made, only on, bast. i. oi»rati« and n hm S 

has been made, the asse^'ee, if m tim^ can datm refund under <«tion 48. 
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assessment of the compan> must, however be completed under scction. 
34 witbn the time limit refemd to there 

valuation in Rule 25 refers to the last valuation 
made before the date of the return ind not to the \aluation relating to the 

assessment Andhra 

insurance Co v CommissJot^cr of Income fax, Madras, 1937 ITR. 697 
Present Rule 2 (6) is clear on this point 

m Income lax Officer cm resort 10 Rule 35 (now Rule 8) onli 

shouM l,r rnnri "“"""“I. n"*! W H": rcl.abihl) of the chia 

,sh Ind™ To 'T '3 A mere jetum of Br,- 

counlrf Wrtl S “t “">* “ s'-"', even if 

tore rto£ to, .1 It •>>' "Me business, does not give 

SvStS to ,T’f T R"'' ’S The inleresron 

Itself a reliable rhi f •I'c ascertainment of profits, is not in 

Coiiin^rmner of 7„c.,„e Z^bLZI KK fvfiCrn/onn a 

a question of^a™ ^"’T '* reliable is 

Rwenue Account of , i r r*"^ Account in the form of the usual 
esrSof tri,abd,.“es at .^e'^^^^^^ Company even it giving actuami 
giving details of ^ ^ginning and end of the year but without 

for^® a in L?e 35 '? ■>“ reliable data than the 

o/r™,r,of JeLf '■ Co-»-».rs.™rr 

nalsTron^whichTelns^”'*!,^^ refers to facts and mate 

from which inferene<»« f ^”1 ^ and not to the assumptions 

^nSZm^nv StT^JJrV^ ^ "O" msur 

ness even i/anv of actuarnl valuation for its British Indian bun 

Offi=erTsyy"°yjre,fbTfom,T T 

of premium meome In re^fyS 7 “ TrS' 7^?'! S^T^I'r" 

cd th?fS 

actuanally the nrofits nf an *^uses cannot be deducted in ascertaining 
coT,™ M aSable as^ insurance company, said that even if the iK 
Tfoto^ e^r M Mai iqVTs r "''■v the Pcnd,ckrry 

to pohihSers stmto? ' .1 *'■' Profils allotted 

of to raiivT comT, ® 1?' “T '>■' Iinlf of the profits 

Co, Ltd V Commu,tan^^ZiJ^ French Colony Bharat Insaranct 
1934 ITR 63 TT,T I^otae tax. Pan,ah, A.IR 1934 Pat 46 

now altermitwe ba^s ” >’39 and under Rule 2 

the b “rbe Sduete^ "■™ ^ allows half 

In England—The history has been as follows 
7 ost v*" iSoT/WmTi™"*” fpv'" •» Po'iC) holders was considered in 
ihTeadtr Te oTTZn f?"^^'"; ^ Jax Cases lOO 16App Cas 438 

Pronnphitw life nffles 1. Fhc London Assurancc Corporation was a 

f ^ Z TT* Pr‘5?'*™ of to life profits was allocated 

K Thu following quesuons arose m.- (D 

whether the bonuses m question were •profits’ at all .f whether it was 
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not a case of setting aside a necesaazy expense of making the income, 
(2) whether the whole expenses were deductible from the profits, (3) how 
the life profits were to be detemiined and (4) whether the business 
should be assessed as a \\holc *.c including participating and non partici 
pating poliae* The Commissioners held (1) that the bonuses were not 
profits (2) that the whole expenses sbotdd be deducted (3) that the 
profits shoiild be ascertamed actuanally (die law m the United Kingdom 
did not contain any special rules for the ascertainment of profits of Life 
As urance Companies as the hw lu India now does) and (4) that the 
business should be assessed as a whole and not in parts The case which 
eventually went up to the House of Lords el cited cons derabk d fference of 
opinion and was finally deaded in favour of the Cronm the bonuses being 
considered to be profits i e the grant of bonuses be ng cons dered to be 
appropnation of profits and not a necessary expenditure for earning the 
profits 

This decision was followed m Eqti table Life Assurance Society of 
UwiVd Slates v Bishop 4 Tax; Cases 147 (1900) 1 QB 177 

The London Assurance case 2 Tax Cases 100 was the subject ot d s 
cu>sion again when the Styles v New York Life Assurance Co 2 Tax 
Cases 460 (cited under section 3) was decided In this case aga n which 
went up to the House of Lords there was a sharp difference of op nion as 
to whether the case was distinguishable at all from the London Assurance 
case The majority in the House of Lords distinguished the case and in 
do ng so reaffirmed the London Assurattce decuton. The point of the dis 
tmction was that the New York company was mutual whereas the London 
one was proprietary 

The London Assurance decuton however was not of much consequence 
to Insurance Companies in the United Kingdom As under the United 
Kingdom law the Crown has the option to tax either the interest on invest 
ments (less expenses of management) or the profits and in th s respect 
Insurance Companies stand in the same position as other businesses—the 
decision did not place the Crown at any real advantage except in respect 
of Industrial companies In ordinar) Life Insurance Companies the 
profits t e actuanally determined an. not otcept during the infancy of 
the companies likely to be greater than the mleresl on investments On 
the other hand in Insurance Companies operating amongst the poorer class 
es the cost of collection and management is quite heavy and the profits 
of the bus ness are taxed On the recommendation of the Royal Commis 
Sion of (he law was altered in 1923 in order to aesisr these Industnal 
companies and bonuses allocated to policy holders are by statute now de 
ducted from the profits The new arrangement does not m practice affect 
Ahf-tn^innty of Jhfiji^gular InsuranceCbm_pames ue those not dong Indus 
trial business 

The deas ons in the United Kingdom as to what do or do not constitute 
'expenses of management in Te«^>ect of which a repayment of tax is allowed 
when the company is taxed on the interest on investments and not on its 
actuanat profits furnish no guidance in interpreting the Indian law Any 
wa> clause (1 o) of present Rule S clcarlr defines management expenses 

United Kingdom tulings—Profits—^How computed—A Company 
earned on the bus ness of fire msorance and life insurance Held (1) 
that the net profits of the two branches were assessable as one undivided 
income and (2) in the life branch the excess of the receipts of any year 
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over the payments and expenses of that year, afford^ no criterion of the 
amount of profit This can only be ascertained b) actuanal calculation 
Per Ingl^, LP —‘ Life policies are contracts of 

most variable endurance and the premiums are m many cases not annual 
payments The contracts may endure for the policy-holder’s life, or 
for a certain number of years stated, or till the holder attains a certain 
age, and the company may be bound on the expiry of a fixed number of 
years, or on the attainment of a certain age by the policy holder, either 
annuity for the remainder of the policy holder’s 
life The premiums paid for such insurance may be paid all in one 
sum or by instalments w ithin a fixed number of years, or annually dur¬ 
ing the holder’s life, or during the subsistence of his policy The 
premiums, therefore, do in no sense represent the annual profits and 
gams of the company In like manner, the amount of claims in one 
year arising on the death of persons insured, or as a deduction from 
the company s receipts for the year cannot afford any criterion for the 
ascertainment of profits A recently established company will receive 
a la^e amount of premiums, and have few or no claims to meet The 
^'ns can be ascertained only by actuarial calculations and 
this actuarial calculation may be obtained by takmg the result of the 
quinquennial investigation prescribed by statute, or the penodtcal 
investigation m use in companies established before the statute or by 
an investigation co\ enng the three years prescribed by Schedule D of 
me Income tax Acts Scottish Union and Nauoifal Jitsuranee 
Company v Smiles, 2 Tax Cases 551 26 ScLR 330 


Annuities—A life insurance society in the course of its business sold 
annuities, covenanting that its capital stock, funds and property shall be- 
laoie m respwt of the payment of such annuities Held, unanimously 
decisions of the Divisional Court and the Court of Appeal 
.A not payable out of profits and gams of the society, 

ana that the amount of the annuities paid may be taken into account as 
a disbursement m computing the taxable profits 


Per Halsbury L C —'You can no more refuse to take that cost 
(,me payment of aimuities) into your consideration when ascertaining 
the balance of profits and gams than you could the cost of the coals 
or the com to the coal merchant and to the com merchant, m ascer¬ 
taining what are the profits from his trade Gresham Life Assurance 
Society V Styles 3 Tax Cases 185. (1892) A C 309 

This point, however, will not arise under the Indian law for there is 

n prohibition against the deduction of annuities as m the United Kngdom 
Insuranci^Fire—Reserves—In the Imperial Fire Insurance 
Company v Wilson, 1 Tax Cases 7l, 35 L.T 271, it was held 

that in computing the profits of a Tire In«urance Company, no deduction 
could be made from profits on account of ‘ unearned premiums” 


A Company carrying on the business of fire insurance, used to carry 
forward annually in its published accounts as a re erve, 40 per cent of 
the yearly premium receipts, representing estimated fosses on unexpired 
risks and claimed to be a^ses^ed on this basis was found, as a fact, by 
the Commissioners that 40 per cent was a reasonable and proper allowance, 
and the Company’s daim was admitted The Crown contended that the 
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Company was not legally cnUtled to the allowance. Held, that there is 
no rule of law as to the admissibibty of an allowance for unexptred risks 
in estimating profits but the question is one to be decided by reference to 
the facts in each case, and that, on the facts tomtd m this case, the allow¬ 
ance claimed was a proper aUovrance to be made. The previous cases 
were reviewed, and it was held that they laid down no principle of law 
though in many cases the Courts (including the House of Lords m General 
Accident, etc, Co v M'Gcrdxm, 5 Tax Cases 308, (1908) AC 207) had 
declined to interfere, when the Qanraissioners had refused to allow any 
deduction for unexpired risks 

Per Lord Ahcrstone — TTie question of what are profits or gams 
within the meaning of the Income tax Act, is pnma facte a question 
of fact, and if the cases fmn The Imperial Life Ifiitiranct^Conifany 
V IFiiron, 35 LT 271, 1 Tax Cases 7! m the year 1876, down to 
The General Accident Insurance Compatfy v M’Goti.'an, 5 Tax Cases 
308, (1908) AC 207 in the year 19(fe, be examined, it will be found 
that in every case the Courts have treated the question as one of fact 
and have merely decided whether upon the facts before them the claim 
of the tax payer to make a deduction m a particular waj, was /astified ’ 
Per Lorebum, LC — I am equally anxious that your Lordships 
should not be supposed to have laid down that the method applied by 
the Commissioners in the pre<ent case has any universal application. 
If the Crown wishes m any future instance to dispute it they can do 
so by e>idence, and it is not to be presumed that it is either right or 
wrong A rule of thumb may be very de'irable, but cannot be subsli 
tuted for the only Rule of Law that I k-now of, vte, that the true gams 
are to be ascertauied as nearly as it can be done There 

IS no rule of law as to the proper way of making an estimate There 
13 no way of estimating which is right or wrong in Itself It is a ques 
tion of fact and figure whether the way of making the estimate m any 
case 18 the best way for that case’ 

Per Lord Haldane —^"It is plain that the question of what is or is 
not profit or gain must primarily be one of fact, and of fart to be 
ascertained by the tests applied m ordinary business Que tions of 
law can only an-e when (as was not the case here) some express 
statutory direction applies, and excludes ordinary commercial practice, 
or where, by reason of its being impracticable to ascertain the facts 
suffiaently, some presumption has to be invoked to fill the gap,” The 
Sun Insurance Office v Clart, 6 Tax Cases 59 
[Section 11 has been omitted by Act of 1939 having been 
embodied in section 10 ] 


12* (1) The tax shall be payable by an ascessee under the 

head “Income from other sources” in res- 
othersouTco mcome, profits and ^ins of every 

kind which may be included in his total mcome (if not included 
under any of the precedmg heads) 

(2) Such income, profits and gains shall be computed 
after making allotvance for any expenditure (not being in the 
nature of capital e-rpenditure) incurred solely for the purpose of 



718 


THE INCOME TAX ACT 


making or earning such income, profits or gams, provided that 
no allowance shall be made on account of— 

(а) any personal expenses of the assessee, or 

(б) any interest chai^able under this Act which is pay 
able without British India, not being interest on a loan issued 
for public subscription before the 1st day of April, 1938, or rot 
being interest on which tax has been paid or from uhich tax 
has been deducted under section 18, or 

^ (c) any pajmtnt which is chargeable under the head 

Salaries, if it is payable without Bntish India and the tax has 
not been paid thereon nor deducted therefrom under section 18 

(3) Where an assessee lets on hire machinery, plant or 

lurmture belonging to him heshallbc entitled to allowances in 
accordance with the provisions of clauses (tv), (v), (in) and 
{mi) of sub secUon (2) of section 10 ^ ^ ^ 

(4) \Vhere an assessee lets on hire machinery, plant or 
furniture belonging to him and also buildings, and the letting of 
the buildmgs is inseparable from the lettmg of the said machmerj, 

^ be entitled to allowances in accordance 

with the provisions of clauses (v), {vt) and (mi) of sub section 
(2) of section 10 in respect of such buildings 

similar provision The 

ection first appeared m 1918 and \vas amended in 1922 and^again m 1939 

nsub-section ( 1 ) the 
wheh he IT A and the words 

to VhicTSe^Ar? and from everj source 

which the Act applies in sub-section (2) items (b\ and fcl were 
aMrf Subsecuoa (3) „„als»addrf U seSS.'(i) ™ m 

|)/o'(?)t.o w 

reference m xi; f . ®"d also that till 1946 there uas no 

, 0 . on 

Case'^'of S”du°e'r)^Th7Sri.sir2" 

duaT- section In comput.ng ,„eome ond^ Cose Vl"„o°drfnM,™ S."be 
clatmed ^resBl) mder the law bn, ,t appoans that dednetl, a “atoed 
; 53“^ ri, ''“a ta house tumished he is allowed 

to deduct from his prohts of letting the tamt of the honse tales wages 
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depreciation etc on furniture rcfam agent s fees and advertising charges 
Similarly a person earning fees from lectures would be allowed travelling 
expenses to and from the place of his lectures 

Method of accounting—As to how profits should be computed see 
section 13 

Deductions — See notes under section 10 (2) (tx) —Taxes and 
Cesses also about Capital expenditure and laid out or expended for the 
purpose of the business etc under clause (xv) of sub section (2) of 
that section 

It should be noted that while under (xv) of «ub section (2) of 
section 10 the words used are laid out or expended wholly and exclusive 
ly for the purpose of such business etc the words used m th s sect on are 
incurred solely for the purpose of making or earning such income profit 
or gams It will be seen however from the notes under the former 
clause that there is not as material a difference between the t^\o phrases as 
might seem at first sight It may be assumed generally that the test of de 
duct bility under section 12 is the same as under section 10 except where spe 
cial provisions ha\e been made under section 10 In fact most of the 
Items referred to under section 10 are incurred solely to earn the profits 
In order to claim a deduction it is not necessaty that the whole of a parti 
cular Item of expenditure should be incurred solely to earn the profits a 
part of the item can be considered so to be solely meurred Sachmdra Mohan 
Ghosh V Commissioner of Income lax Bthar and Ortsso II Pat. 47 AIR, 
1936 ITR 164 (ai) 

Nature of income included under other sources —Income denv 
ed by an assessee from dividends of a company or from his share m a firm 
or from royalties minerals or other natural deposits would all fall under 
income from other sources so far as he is individually concerned. It is 
not possible to exhaust by enumeration the categories of income that can 
fall under thi head As examples how ever may be given income from roval 
ties and rents In re Jyoti Prasad Singh Deo A.I R. 1921 Pat 81 I IT 
C 103 interest on Bank deposits or loans illegal cesses levied by land 
lords income from fisheries market places (other than property under 
secton9) etc Examiner s fees, rewards and directors fees would more 
often fall under salaries or professional earnings than under other 
sources Most agricultural income will fall under this head though qua 
agricultural income it is exempt from tax by section 4 (3) (m») 

Capital expenditure —It is not mcrclj «ufficient that there is an in 
tcntion to provide a <um expres'Cd as a capital sum and then to pay it in 
instalments TTiere should be a real existing capital sum not neecssanl) 
pre-existing but existing m the *um that it represents «ome kind of cap tal 
obligation Therefore where an assessee undertook to paj to another per 
son without cons deration a certain sum by instalments an I later on cove 
nanted to pa} in instalments the balance of the sum due on the earl er 
undertaking it was held that the paj-ments b\ instalments were cap tal 
payments and therefore not deductible from the pa)crs income Inlard Pe 
tr^ufv Mallaby Duley irATC’W SiTL.R ZOi (Cu\) Seeasi 
notes under section 3 Capital ami income and under section 10 (2) (xt > 
'capital expen 1 ture 

Interest on borrowings—It <hould also be noted that unlike section 
9 (1) (*“) "■inch permits the dcdiicton of interest on mortgages ani 
charges on property nrespeclive of the purpose of borrowing this section 
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does not permit such deduction unless the purpose of the borrowing js to 
earn the profits under assessment, In re Amuhadhan Addy and others, 
1936 ITR 164 (Cal) 

Where money is borrowed for purposes of investment in 'securities’— 
as defined m section 8—interest on such borrowings ma> be deducted from 
taxable income subject to the conditions lud down m that section, if 
borrowed for a business interest may be similarly deducted subject to the 
•conditions m section 10 (2) («i), and if for investing m house property 
•subject to those m section 9 (1) (w) In all other cases, eg, investment 
m 'hares interest on borrowings can be deducted only if it is incurred ‘solc- 
ly for the purpose of making or earning the income that is being taxed 
and subject to the conditions in section 12 (2) Ordinarily the Income tax 
Umcer before giving the allowance will require proof that the money bor 
rowed was for the purpose of the particular investment 

^nd Revenue—iWhcre non igricullural income from land, eg, coal 
TO) a tiM IS taxed, an allowance should be given for the land revenue on the 
Jand l-he ascertainment of this allowance is a question of fact Tax 

V If should be noted, is not on gross receipts See Emperor 

V Prohhat Oxandra Sarua, (1930) 57 I A 228, 58 Cal 443, and Com 

1945 i”t R^7‘^(Ta*t ^ Ealyant Prasad Smgh. 


Interest on outstandings after business is wound up.—When a 
j*" ® P™^«ssional man dies or stops his business or profession, and 
collected m respect of goods supplied or services 
nl* the life of the business or profession, such receipts are 

Jl?* ^ assessable They represent money earned during tlie life 

profession and arc covered by the assessments made 
•during the life of the business or profession It is immaterial for this 
p ipose whether the assessment were made on the basis of bookings or on 
receipts But interest stands on a special footing It is pa? 
•ment by time for the use of money Though when a business lasts m 
terest may be a part of trade receipts, it does not follow that interest ceises 
“*‘7 •*'' Th' interest bearing debts 

which rem^n produce an income which is liabte to tax see dicta of ho-i- 
latl J , in Bennett v Ogston, 15 Tax Cases 374,9 A T C 182 

Annuities—-A clcrgvman received an annuity from a Charitable Fund 
h' ’’mil"' unnuity was conditional on his completely 
IxemuTVo^m “ ubantable fund was 

, ‘ 1 annuity was taxable not as proSte of 

Offce b^ as mnual profits under Schedule D, Dmean's Executors v For 
Sr'law m 1212,16 Sc LR 837 In 1922 

Schedule R Kingdom was altered bringing such income under 


ries under”£cl,TO°7"ir P™®'* “f o®". 

':"corfrc^"^Zr >0 

rfnlara‘’^?hS,c ex employee at a certain per 

'which the emolovee receipts from a particular source wnth 

-which the emptoyee had been connected is not a receipt from the profes 
^lon or employment of the employee, even though the a?«ment*!o pay 
the percOTtage was by way of ^ntif fro quo for the termination of the em 
piloyment The employment having expired, the income is from 'other 
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soin-ces’, Asher v Loifdan Film Produchotu, 1945 ITR, (Sup ) 6 (CA.) 
The point may be of importance in India becau e when rates of tax are 
■changed by the Finance Act the rate on Salaries lags behind by a year 
Annuities —Anmuties not of the nature descnbed in section 7 %e, 
annuities not paid by Government, etc or by an emplo) er fall under this 
section 

An annuity is taxable in full although capital may have been sunk m 
purchasing it nor is any difference made betiseen terminable and perpetual, 
annuities Coltrtess Iran Company v Black, 1 Tax Cases 287 6 App Cases 
315 ^ 

To ascertain whether a so called annuity is really an annmty for income-* 
tax purposes the substance of the tr»n*-iction must be looked to and not 
merely the name Ntsam’s Guaranteed Ratbtny v IVyatt, 2 Tax Cases 584 
24 Q B D 548, Scoble v Secretary of State, 4 Tax ciscs 618, (1903) a’. 
C 299 

Deed of aeparation—Payment to wife—In Dalrymple v Dairy m 
pie, (1902) 4 F a4S it was held jhat a payment made to a ivife under a deed 
•of separation nas taxable as it was payable as a personal debt or obligation 
in virtue of a contract as distingui<.hed from a gift and that the husbantf 
was entitled to deduct tax In India, the tax could not be deducted at 
source on such payinenis as they are not annuities paid by employers but 
such payments are evidently taxable in the hands of the recipient as income 
from other sources under section 12 

Trustee—Income of—The remuneration of a Trustee would be income 
from other sources' A t u tec ha> no employer’ and his income cannot 
"be ''alary' Nor can it be income from a ‘profession or vocation' See 
Baxendaie v Murphy, 9 Tax Cases 76, (1924) 2 KB 491 

Depreciation—No allowance can be claimed on account of depre- 
<iation except in cases falling under section 10 or under section 12 (3) or 
(4) See d eta in In re Gooptu Estates, Ltd, CaleuUa, 4 ITC 146,57 Cal 
■910, AIR. 1930 Cal 1 Subsections (3) and (4) apply to cases not 
constituting a business of letnng In such cases clauses (lu) et stq of sub¬ 
section (2) of section 10 will apply directly In the United Kingdom the 
law IS more complicated, and difficult questions anse as to the liabilities to 
keep the asset in repair, see Umon Cold Storage Co v Simpson, (1939) 2 
All E. R. 44 (CA.) 


Hire purchase.—Where the true nature of a hire purchase agreement 
IS that of a sale or of an agreement to seU, with an extended period of 
Instalments for payment of the price, there is no letting on hire and 
5ub-section (3) of section 12 dots not apph. Skamsher Alt eibdul Ilussoin 
V Commissioner of Ineome~tax, C ISMS ITR. 240 i 

Impartible Hindu family—^Thc question has been raised but not 
■dcaded whether income den^ by the holder of an impartible Hindu 
estate from house property belonging to the family can be taxed as the in 
■come of the holder as an individual under 'other sources*, even though wiih 
Tefcrcnce to section 9 the tax could be levied only on the oivncr, m, the 
family Commissioner of Income tar, Punjab v Dravn Kuhan Rufiore, 
1941 ITR-693 (PC) 

Expenses incurred in purchasing mortgaged property—The mere 
■civing of secuntv b> a mortgagee-purchaser of property in a Court auction 
IS not deductible expendltdrc When eventually the secunty is forfeited 
•or the tndc-mmty paid—assuming the accounts to be on a cash basis—thi 
I—91 
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payment might be deductible So also probably, the interest on borrowing 
if the secunty money is borrowed Expenses incurred by the purchaser 
over Mutation fees and the like when taUng possession are not deductible 
In bidding for the property Uie purchaser must be presumed to have antici 
paled such expenses Ih\mcnt in satisfaction of a decree in favour of a 
prior creditor cannot be deducted especially if at the time of bidding the 
possibility of such a claim is knosvn to the bidder Raja Raghmandatt 
Prasad Singh and another v Commtsstoner of Income tax Bthar and 
Omw 12 Pat 30a 64 MLJ 544 AIR. 1933 PC 101 1933 ITR 
144 (P C) Loss incurred m selling such property (bought by mortgagee) 
aftenvards IS a capital loss Hmat Lot Moltlal \ Commissioner of Income 
tax Bombay, 76 ITC 159 

Cost of probate and sradh and funeral expenses—Such costs 
cannot be deducted from the taxable income of executors c\en though the 
will expressly directs them to meet such costs from the income of the 
estate TJese are not eases of a portion of the income being diverted by 
^ overriding title from the person who would otherwise enjoy it (as m 
me Uudhuna case) but cases of expenditure by persons who having 
rweived the whole income spend a part of it in accordance with the wshes- 
In re P C Malhek and another^ 

iy« 1 1 K, 206 (P C.) 

will etc, leased—Income to i lessee from property «hich 

Hiii, ^ j t^^ible under this section The Allahabad 

sAti^ Court allowed a deduction to be spread over some )eara to repre 
p.?* *k.! erection of buildings uliich would be lost to the lessee 

by the Pnvy Counal on the ground that expendi 
Aiu ^^tually incurred dunng the year of assessment could not be 
?Q?i /iicomcrftr UP V Basontrai Takhat Singh 

1933 ITR. 197 60 IA 307 55 All 452 ATR 1933 PC 180 
mAntta!!? P^rchas^ a decree carrying interest (by assign 

ner^A, ^ ® «isufnictuary lease of certain immovable pro- 

ft, *"*" that the pnncipal and 

the purchase money would be wiped off during the penod bj 

mreSie^nnAv ^TofUs Sind claimed that the^mtere.t on the 

dSef ^ set-off against the interest accruing on the- 

mt ynfAli!f ^ disaUowed The assessee nas not legalh liable to 

lact no payment of 
purchase the assignment (decree) 
mtSmA* r? '^'th a source of untaxable 

income CommiMoner of Income lax B and O v Rata Dhakeshzvar 
Prasad Narain Singh 1938 ITR 476 ^ unoeesnivo 

in specific disallowance m this section as m section 

iStv partners of firms because the income of firms can 

Sip Act 1932 business professKm or vocation See the Indian Partner 

from.—Before section 7 was amended 
in 1939 (jee Explanation 2 to that section) so as to make receipts from 
provident funds salanes under section 7 where a trust had beeh created 
m respect of a Provident Fund and the employer paid his contnbutons 
into the Trust bunds the confnbutions actually received by the employee 
were taxable under sect on 12 and not under section 7 as salanes since 
•the trust was not his employer Tax on aU payments under section 7 is 
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deductible at source under section 18 whereas payments taxable under 
section 12 could onl^ be taxed after as$es«(nent under section 23 (and 
section 34) These remarks do not apply to recognised provident funds 
as to which see section 58 H 

12-A Where a managing agent of a company is liable 
c™ “nder agreement made for adequate con 
n“»ion sideration to share managing agency com¬ 

mission with a third party or parties the 
said agent and the said party or parties shall file a declaration 
showing the proportion in which such commission is shared bet¬ 
ween them and on proof to the satisfaction of the Income tax 
Officer of the facts contained in such declaration such agent and 
each such party shall be chargeable only xm the share to which 
such agent or party is entitled under the agreement 

History—This section mserfed m t939 To quote the Select 
Committee this introduces into the Act a new provision for the special 
case m which managing ageng commission is shared among two or more 
recipients and provides a means by which each of the recipients may be 
charged only on the share which he is actually entitled to receive 

This section parti) counteracts the deosion of the Privy Counal m 
Tata Hydro Eleelne Agettetes v Commisstofter of Income tax Bombay, 
64 lA. 21S (1937) A.C 212 1937 ITJl. 202 (PC) and also seeks 
to remove doubts for as will be seen from the rulings referred to under 
section 10 (2) {xv) it is often difficult to determ ne whether a pa>ment 
represented by a share of profits is made in order to earn such profits or 
is only a d stnbut on thereof 

It will be noted that the section applies onlj to managing agents of 
compames There must be an agreement to share the commission with a 
third party or parties and there should be adequate cons deration for the 
agTcemenl The agent should file a declaration showing the details of 
sharing and the Income tax Officer should be satisfied of the facts m such 
declaration 

There is no penalty under sect on 52 apart from that under the Indian 
Penal Code for a wrong declaration 


Adequate consideration —In the context the words wall presumably 
not cover affection or love The consideration however need not be cash 
consideration. Adequacy of consideralion is evident!) a question of fact, 
being a question of degree. 


Other cases—Cases not covered by this section will have to be dealt 
with in accordance with the pnnaples expounded by the Pnvy Council 
in the Pond^chcn^ Raihoay Case, 58 lA 239 54 Mad 641 and in the 
Indian Radio and Cable Case, li-R. 1937 Bom 591 1937 ITR. 270 
bv the Court of Appeal in Bntish Sugar Manufacfunng Co v Harris 16 
ATC 421 and by other Courts tn the several rulings referred to under 
section 10 (2) (xv) as to the dediKlibili^ of pavments repre enfed by a 


share of profits. 
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13 Income, profits and gams shall be computed, for the 
M«hod of accounung purposes o£ scctiOHs 10 and 12, m accord¬ 
ance with the method of accounting 
regularly employed by the assessee* 

Provided that, if no method of accounting has been 
regularly employed, or if the method employed is such that, in 
the opmion of the Income tax Officer, the income, profits and 
gams cannot properly be deduced therefrom, then the computation 
shall be made upon such basis and m such manner as the Income 
tax Officer may determine j 

History—Difficulties had been expenenced in rfcgard to the assess 
ment of busmus profits under the Act of 1918, owing to the ruling of the 
Madras High Court in Board of Revenue v ArumchalaM CheiU 1 IT C 
75 , 44 Mad 65 AIR 1921 Mad 427 thatr -the word ‘income' w 
section^3 of that Act (corresponding to section 4 (1) of the present Act] 
meant income actually or constructively received and that the use of the 
word m that sense m section 3 restricted and limited any mtcrpretatiott 
to be placed upon the following sections of the Act which specified the 
income liable to tax. Had this interpretation been strictly followed con 
srderable inconvenience would have been caused to assessees who kept their 
acwunts not on the basis of sums actually received and sums actually paid 
principles of mercantile accountancy by the preparation of 
a Profit and Loss Account and the comparison of the,value of the stock in 
^nd at the beginning and end of each year, since such assessees would 
Mve been required to recast the whole of their accounts on a cash basis 
for income tax returns The provisions of sections 3 4 and 6 to 12 of 
the Act •were therefore re worded in order to make it clear that the tax 
w chargeable not on income calculated on actu^ receipts and expenditure, 
but on the ‘profits and gams as set out and defined in those sections, 
while section 13 makes it dear that no uniform method of accounting ‘S 
presmbed for all tax payers and that every tax payer may, so far as 
^ssiblc, adopt such form and system of accounting as is best suited fof 
ms purposes The word ‘ in respect of sums paid or in the ca<e of 
depreciation debited', which occurred in section 9 (2) of the Act of 1918, 
were also omitted and sub section (3) of section 10 of the new Act i\as 
insert^ so that there may be no doubt that the assessee may adopt either 
a cash basis or a mercantile accountant basis as his regular system of 
keeping accounts It should be particularly noted that these provisions 
apply under section 13 of the Act only to the income, profits and gams 
mentioned m sections 10 and 12 of the Act Under section 9 the income 
IS notional based on the 'annual value’ of the property, under section / 
tax IS pavable when salaries are due and under section 8 tax is on interest 
receivable Both under section 7 and under section 8, tax is deducted at 
the time of pajment 

The reference to section 11 in this section w’as omitted in 1939 a‘ 
p consequence of the deletion of section 11 and Us. merging in section 10 

In the hfadras case. Board of Revenue \ ylrunachahut Chet‘s 
Mad. 65, 1 ITC 75, AIR. 1%1 Mad 427, which gave rise to tin* 
section, the pomt m issue was whether interest that‘hid accrued m the 
year, but nedher been received nor adjusted m the accounts, could b< 
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taxed A Full Bench of the Madras High Giurt decided against the Crown, 
Sadasiva Aiyar, J, dissenting Sadasiva Aiyar J held that the 
interest would be taxable though not realraed if it came so completely 
under the assessee « control that by an act of his will he could receive it 
m cash without greater trouble than is invohed in drawing money from 
his bankers 

Method of accounting * regularly employed —The following exe¬ 
cutive instructions have been issued 

It is the practice amongst certain merchants to prepare their accounts 
on the bas s of the mercantile accountancy qstem in respect of transactions 
between themselves and members of their own community but on a cash 
basis in the case of transactions with their other custonie « If the same 
system is continuously employed and if taking one year with another the 
full income la shown on a consistent basis it may be followed for 
income tax purposes 

Scope of section—Broadly speaking the law is as below—If the 
assessee files a proper return of his income he will be assessed on his 
income computed (with or without examination of his accounts accord 
ing to circumstances) according to the metheid of accounting that he has 
regularly employed. If he regularly employs the cash method of account 
ing his income wtll be computed on the cash basis If he regularly cm 
ploys the mercantile system his income will be computed according to the 
mercantile system It he regularly employs some reasonable and consts 
tent combination of the cash and merc-intile systems for example follow 
tng the one system for some kinds of transactions and the other for other 
kinds of transactions his income will be computed accordingly It must 
not be forgotten however, that if an assesses has not produced ms accounts 
regularh before the Income tax authonties*it may be difficult or impos 
«ible for him to prove that he has regularly employed any method of 
accounting If he has not regularly employed any method of accounting, 
the Income-tax Officer has to determine upon what basis and m what 
manner the income shall be computed The Income tax Officer has the 
same discretion if in his opinion the method regularly employed is such 
that the income cannot properly be deducted therefrom 

Where an assessee closes hl^ accounts whether in part or as a whole 
only periodically, , once in a few years the proviso to the section comes 
automatically into operation and it is for the Income tax Officer to make 
the best estimate he can on the materials before him as to the profits of 
each year Common cases of this kind are contracts requiring several 
years to complete and accounts of branches when branch managers who 
are given shares of profits are appomted for a term of years ' 

If an assessee has not made a return substantially fulfilling or pur 
porting to fulfil the requirements of section 22 oftthe Act and Rule 19- 
of the Rules imder the Act, it i^ the dutj of the Income-tax Officer under 
section 23 (4) to determine the income to the best of his judgment ^ He 
IS then not bound to call for the assessee s accounts If he docs call for 
them he has full iscretion as to the use that he should make of them 
and whether he calls for them or not the assessee has no appeal against 
his decision 
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See Rule 33 and Rule 8 of Schedule, regarding special methods of 
estimation of income m certain cases 


United Kingdom Practice—The principle of section 13, {vie, that 
the assessee is bound by his own acts of book keeping,—unless the book 
keeping itself is at variance with facts, about which see Craig v Comnns 
sioners of Inland Reveitiie, (1914) Sess Cases 338, 51 ScLR 321,) has 
been laid down in various English rulings On the other hand, an assessee 
cannot reduce his liability merely by juggling with his books 

The law in the United Kingdom merely says that the tax shall ‘ be 
computed on the full amount of the balance of profits or gams”, and it 
IS for the commissioners to decide in eacn ense whcth'’r the accounts do 
nisclose the full amount of profits, but there is a reluctance, especially m 
cases of trade to accept accounts on a cash basis, and the Courts have 
generally ^rown their weight against accounts on a cash basis Also, the 
to Schedule D are 'accruing or arising’, and the 
r received is not used at all, and emphasis has been laid on this 
omission m In re Kamdar, 1941 ITR 10 (Bom ), which seeks to compare 
Indian and English law m this respect 


The balance sheets, of course, do not serve to alter the liabilities 
of the taxpayer, they are not used for the purpose of constituting 
some admission of liability or something which would stop them from 
having the Act properly administered, but they are of some use as 
showing what, as a matter of fact, is the true and proper avay of 
dealing with these receipts”. Per Haimltott, J , m Liverpool and 
London and Globe Insurance Co v Bennett, 6 Tax Cases 327, (1913) 
A C 610 


One of the learned Judges in the Court of Appeal seems to have 
themght that the case might have been different if the County Council 
had made some appropriation of their funds, though it is ifficult to 
see how any ^count k^ing by the debtor could alter the rights of 
the Crown Per Lord ,n Attorney General v London CoxoftS 

Council, 4 Tax Cases 265, (1901) A C 26 


^is ar^ment would seem to make the rights of the Crown depend 
on the book keeping of the company, but this cannot be, nor do I 
think the liabilities of the company can be made to depend on their 
^stem of accounts , Per Lord Corellm Edinburgh Life Assuraxtee 
Co v Lord Advocate, 5 Tax Cases 472, (1910) AC 143 

But the mode of book-keeping followed b> the company is not 
^elusive of the true character of the expenditure", Glenbotg Unto" 
/i^V^c of Inland Revenue, 12 Tax Case, 42/. 

(1922) Sess Cas 141, 58 ScLR 168 


I cannot think that income tax is due or not according to the 
manner in which the person making the profit pleases to deal with it 
Suppose for example, a seller made profit on a trade transaction but 
leaves the pnee (including the profit) m the hands of the buyer at so 
much per cent interest That he so deals with it, rather than take 
the cash into his own pocket, would not aflecl the claim of the Revenue 
for the tax payable on the profits" Per Lord Trayner in Californian 
Copper Syndicate v Harns. 5 Tax Cases 1 59 
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Basis of accounting—Each year is a self contained penod and 
profits earned or losses sustained before rt or after it are not relevant 
Commtssioiur of Ineorm tax C P v Str S Chitnazv 59 I A 290 63 
MLJ 361 

As to receipts’ not being confined to cash receipts see Hall & Co v 
Commisstoners of Inland Revenue 12 Tax Cases 382 (1921) 3 KB 152 
(CA ) the dictum from the judgment of Esher HR in City of Ij>ndcn 
Corporatwnv Styles 2 Tax Cases 239 4TL^ 51 anA Stemdale M R's 
<omInent^ thereon —see notes under section 10 Tax is IcMabte n t on re¬ 
ceipts but on profits Commissioner of Income-tax Burma \ Thai'o Bros 
1934 ITR. 230 

As to how far accounts should represent facts it is ob\nousl) not 
poss ble to lay doivn anj general principles Like all questions of fact 
such questions depend for their arniers p^rtlj on the facts of eich case 
-and partly on commercial usage and the practice of the assessee Difficult 
■questions mm, arise m respect of which the law furnishes htlle guidance 
and in many cases an equitable solution is bkdy to rest on what is logicall} 
a compromise. So long as the <aroe income is not taxed twice over and 
so long as income is not taxed before it arises except with the consent 
either express or impl ed the latter often renting on the method of 
accountancj regularlj employed of the assessee it is presumed that no 
Court will interfere The«e arc all questions about which the law is «iten( 
and the courts will presumably apply *<qu ty justice and good conscience 
in settling them 

As Lord Loreburn said m Sun Insurenee O^e v Clark 6 Tax Ca<ea 
39 (1912) AC 443 

A rule of thumb mav b* very dc«ifable bul cannot be substituted 
for the only rule of law that I wiow of rte that the true gams are 
to be ascertained as nearly as it can be done 
Fir«t as r^rds stock wh ch also includes ui this connection consum 
able stores George Thompson Ltd > Commissioners of Inland Revenue 
12 Tax Cases 1091 The dosing balance {both quantity and value) of 
the previous year mu^ agree with the open ng balance of the year under 
consideration In the face of this Commissioner of Income lax % 
Chengaltaraya Chetti 2 ITC 14 48 Mad 830 AIR. 1925 Mad J242 
the assessee cla med to value the stock in the cIo<ing balance of the j re- 
nous vear at the market pnee and m the opening hnhnce of the carrent 
year at cost pnee which was much higher Ni^ess to «ay the claim 
was not allowed by the High Court As CoittJr Trotter, CJ put it— 
‘The question is not so much of Jaw but of bu'ine«< mmmon‘rn<e 
And as Knshnan J put i*— 

Having been allowed to treat his loss as one on the stock in hand 
in the previous year he cannot be allowed again to treat it a« a Io«s 
on the sales m re«pcrt of the same stock next sear 
The next point is whether an assessee should take his dosing stock at 
-market s'alue or cost pnee and if the former whether he is entitled to 
estimate u as he likes. As regards the first part of the question, there 
w^d apparently be nothing wrong ra the assessee choosing whichever 
alternative he prefers, provided always of course that the next y«r’s 
•opening balance is taken at the «ine value; Ac ual commeraal pr^tice 
vanes and it ts rco^t coramon to fcJlow the practice of ralxag on which 
-ev’cr IS the lower basis. Jt is also not uncommon to value at the ■ome 
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point of time certain item of stock at market value and others at cost price, 
it IS all a question of custom and usage But it would not be open to the 
concern to under estimate the market value Whether all items or groups 
of Items forming 'stocks’ should be valued on an identical basjis—all at cost 
or all at market value, or on different basM some at cost and some at 
market value would seem to be a matter of business usage rather than of 
law and the only essential condition would seem to be that in respect ot 
the same items, the same basts should be adopted every year, and that 
the closing balance of each item should be identical with the opening 
balance of that item next year The question however, has not yet been 
before the Courts either m India or m the United Kingdom 

Market value’ is a matter of fact, and like all other questions of fact 
it is entirely for the Income tax Officer to decide v\ hat is a fair market 
value In deciding this question of fact, the relevant evidence would bo 
(1) Invoices (2) Sales (3) Transactions of other assessees doing similar 
business, (4) Government statistics, etc 

finished or finished goods at raw 
^3.bour, but tlus is not necessary when finished goods can be 
^lued with reference to the market The 'cost' price of rL matenaU 
v^Sion etc. when the ‘cost pnce’ basis of 

L ifi respect of the closing stocks Whether the valua 

^sis oronihe ‘market value basis, an assessee 
rannot put anv valuation he likes on the stock. In either case the valuation 
snould accord with facts “ 

“"prove m value with age and rare 
stnrt. ana gents collections, etc require special treatment, so also 

S .font n"i,“ " “ etockjobber m respect of which the 

w h™ necessarily offer reliable guidance 

r/a iSVi ^.1°' o™ involved. In Cradioct V Zero Fmanee, 

milionet. Sllni’.'.i,'”",?’ declined to interfere with a finding of the com- 
piaous in a^llwn Crown) tint there was nothing unreasonable or sus- 
the ?tock Frffannl?'^ ’""S'" “> “ P"" ''.gher than 

be more nr 1 . ft, The stock exchange quotation Itself may 

sale oJ mmha '•'”cal value ot a share and where there is a voluntary 

the ten™™ Vt' ■’""'“‘’'r is willing to pay an extravagant pnce, 

sVon' T?e S meep' groiinds of fraud or collu 

Sion The valuation is a question of fict and not of law 

his fSere '‘"f® Afferent places eg, partly m 

issues I"'“'■e^' POrf '“I”'! 

md his amn 'n'l' I not actually paid by him 

1931 Lab*^7S9,^13S^l“c'5W°'"”"“’'’""’ P™)eh, AIR- 

stock bala‘Ss°“the‘'nrYfir »“»“«’ do not shoiv the opening and closing 
hSr. whe^hfr lU accotmt Cannot be ascertained from the 

i'^’'o .'n"!'"’Aer "f 1938 spreially provides broadly 
speaking that, where a business, etc is discontinued the closing stfxiks 
shill be taken at sale vtiIuc if the busmens, etc is sold, and otherwise 
od hoc expert valuation «hnll be made TTiere are no similar prrmsions 
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wriltm do>™, terause the supplier ivas bound to replace the goods So-i- 
2 r„ ’ 'fce Special Commissioners, Bnm Nemw»« 

n 91 '' of Intmi Ra.cn ,7 ATC 269, 12 Tax Cases 

of taken over by a money-lender in settlement of debts is not part 

Ind of *■' ■>>«efore value the property at the 

Siriiiiv P Comnmnonc, of Income M, 

tad To JcLf , > T R. 417 In that case^he valuation 

ta the oiTT? H I ™'"' ■""I '"'"''7 on Estimate trade 

be adiuTd^JhT ih considered thaf the account should 

tion cannotT° reconstituting ine money-lending partnership the valua 
ment ran h? o '* adjusting taxable profits, such adjUst- 

Commustnner °"*1 'then the property is finally disposed of, 

18™ The fset^ •> 'i R K Firm, 19M ITR 

innocaseTn 'I*' ='>“'<'“'« »ere peculiar, and it cannot be said that 
Runnlnn enntr^eT'^TTi-^^ "adc of the bioney lender 

given period can he e accounts are so kept that the profits in any 

fS such acco^L oTe'"”"’^’ ft' Inclnie-tax O&er will ac 

nnlesrovvin??rsome if T i.e"'" 23 (3) a"-! '3 

section 23 (4) ^ assessee, the assessment is made under 

the estimafiTn'fi'T^h^tf^'^*^' ‘"ft ‘he accounts as profits of one yeaf 
oertaos nilT" T"’' 'T''* tab-equeit years that might 

cSuirrTnfT?'5T'' '’“2' FterSoIr ,1 Ml & Co v 

\xn\)yS.B in” ■'feuciiiic, 1 ATC 271, 12 Tax Cases 382, 

balanciwhMt which wontdill? including profits m his yearly 

tuallv delivered tn made until the goods had been ac 

a period of ftvo vearraS?Lf^ ki”"* •contract which was to run over 

- "'^oywrsat^d possibly more’'--Perd4/fe«‘,j:/ (Ibxd) 

the worhmg out of this nS arising from 

ascertain them as anrf ivk °ught to be brought into account, is to 
any contrrcrat“ln^»i?S"^^^^^ not preceded by 

rase the“lower Cburt‘’hddTtat”S'pSi'"!,ith'‘* ' h 

he brought into accotmt wkpn 4 k.* ^ Prontj. on the running contract should 
overruled by the Court of judgment was 

into severar^ra^^ro^t'a^^T* “**,*’'' accounts running 

finally after the comoletinn struck every year but only 

of Income tax C P ^ n„„ ; transactions, see Co»M»»j.n<jner 

102. 108 I C '805 L" I’ ^ ^ 

as among stock brokrT-« cerT ^ dod At the same time where, 

actual payments, the poss^bili^^^V'Sil'’® settlements—with 

of the contracts would^not lusuf^ih settlements withm the lifetime 
until the contracts had run^hw^c^rs?*^^^"* of already accrued profit* 
adiusted at the settlpm..,* i COTrse Tlje profits should be taxed as 
SL V Commissr^er of Income?a^cVf\Tc ^ 

Consignment accounts-If the asse^ee keeps suspense accounts for 
each consignment or Venture’ t,H ,t « do^. .t fXv“S un?.I the profit 
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IS transferred from ‘suspense’ to profit and loS'* no income arises for taxa¬ 
tion Othenvise the Income tax Officer would have no option except to 
take into account the net balance of the consignment account or estimate 
as best as be can under section 23 (3) and section 13, or as a result of some 
•default on the part of the assesses under section 23 (4) 

Debits and credits—When to be entered—Under the mercantile 
system of accounting, when a debit note is presented the debt should appear 
in the accounts A debit note means a debt tn praesentt Similarlj if a 
contract is cancelled and compensation received for the breach in instal 
ments the compensation should appear as a receipt when the compensation 
IS settled Robmson S’ Sons v Cotnmtsstotfers of Inland Rnenuc, 8 A T C 
125 12 Tax Cases 1241 In Excess Profits Tax cases the date on which 
an Item should be brought into account is a matter of great importmcf, 
and many of the English rulings referred to on this point relate to the old 
Excess Profits Duty It is not open to an assessee to bring into account 
stocks not received by him and reduce his profits for the accounting period 
by debiting himself with the cost of stocks ordered at high prices but not 
received by him and writing down the value of stock to current market 
•value, Commissioners of Inland Reieifue v Huntley and Palmers, Ltd, 12 
Tax Cases 1209 

Where an as»essee, into who«e account at a Bank a sum of money had 
"been paid by a lessee on account of mining royalty and who had a dispute 
as T^ards the quantum of royalty and sought to recover more from him 
did not decline the receipt of nor refund the money but retained it and used 
it, while crediting it, however, to a ‘suspense’ head m his own accounts 
It was held that the receipt became his income m the year of receipt by the 
iank and not when the ‘suspense’ was cleared after settlement of the dis 
pute, Maharaja Kamakshya Narayon Singh v Commissioner of Iffcome 
tax, S and O, m2 ITP. 177 

Stock values—Alteration of—It is a cardinal rule of bookkeeping 
—^whatever the method adopted—that the opening balances of stock in one 
year should be the same as the closing balances of the preceding year, Com¬ 
missioner of Ituome tax v Chengahvraya Chetlt, 2 IT C 14,^Mad 836, 
A.I R 1925 Mad. 1242 


At the same time if the opening and closing stocks of a buslne^s m a 
given year are both undervalued, the real profits of the business m that 
jear cannot be ascertained b> merely raising the valuation of the dosing 
■stock, without taking into consideration the similar undervaluation of the 
■opening stock, “rhe method of introducing slock mto each side of a profit 
and loss account for the pinpose of determining the annual profits docs not 
-necessarily depend upon exact trade valuations being given to each article 
of stock that IS so intnaduced The one thing thit is essential is that there 
should be a definite method of suluation adopted which should be earned 
through from year to year, so that m case of any deviation from strict 
market values m the entry of the stock at the close of one year it will be 
rectified by the accounts m the next jenr It may, of course be that in so 
adjusting the figures of stock there mav be special cases m which the valua¬ 
tion is «o treats as justly to cause it to be open to dispute But whatever 
the correct position about such cases, it is dear that if the method of 
altenng both vduaUons is not adopted the profit which u brought forward 
Is not the real one. Commissioner of Income tax, Bomiay v The Ahmcda- 
i’od Hero Cotton Mills Company, Ltd, 57 I A. 21; 54 B 213, 58 M LJ 
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^ (P C) So, where in is«esjce, a firm dcilmg m s!arcs, had <hown cer¬ 
tain snares at cost price m ihcir accounts for some )cars and when the firm 
was dissoh cd the shares s\ ero allotted to the partners at a reduced valuation 
(alleged to be the market price) and the difference between the cost pnee 
and the alleged market price was chimed as a lo«s during the accounting 
>ear of partition the claim was dtsillowed. The partition did not amount 
to a sale of the sharts and if shares were put into the accounts it cost, they 
must be taken out of them it cost E\cr\ year is a self contained penoa and 
the profits or losses in other periods arc irrcici ant There was nothing m 
Uiis case to show th« the loss occurred during the year of partition In re 
Choulhmal Gojapehand 1938 I TJt 733 (Cal ) An assessee can 
not, however argue that the Income tax Officer should not hate accipled 
without ucamination because if he had exami ed it 
detected a mistake m the method of stock valuation which 

SS76 iVcTso»/ 

"^“desired to remove his property outside 
loSS^ffian expand goods to it at pnees 

auUiorities aTd .1 detected by the Naii 

the orofits of ttiA F^'^i income tax purposes m England 3at 

had been imtiftrt*vl company should be computed as if the goods 

the poods flf invrt English company had received 

bv method of accounting employed 

profits as tin Ittcome tin Officer is entitled prtitio facte to acetpt th* 

consider ntiMl^^'ii, '* “ regular method of accounting to 

Sed acSfnV^it k™' '"f"' '^"1“"'' therefrom and then » 

to in this seetioi5 I jnd^ent The method of accounting referr^ 
pmSisTs and n« “*''1 '’V the assessee for his oOT 

UieTofit as .h?„m J ?£ "" """" O' though 

wTsil u mal be ™ ki*. 'iT"** <«' ptofit for mcome tart pur 

of the InSj^tefoS' f'k “'“tmts and the judgment 

proviso irr™.l2,a he pmperly exercised dnder the 

Cfore L asTA if k “ “ diseretiouar> potter Were 

Stfon oTstorl. ^ ‘ "T ’ hy systematic under 

m tirof Lamt nf k'‘i‘’"''i? 'he Incime-tax Officer 

muM be ded?£S Tk i'i’J P™'^hs for income-tax pu^ioses 

vaSion bofb i^ accounts deliberately shut his eyes to the under 
S mofit af r"""" "" ''“'"S "'“hs and merely tool 

balance sheet bA^h'b k" k'lj**" profit and loss account and 

Srf bv the pi™ r ''i “ ‘f hfttnd the Income lax Officer tvas 

Saranspttr Co«ou Co I 9 S IxTTrPcf F I 

sectiOT 23 (3) without applying the proviso to section 13 the NagpUr High 
Onirt directed the Income-tax Officer to apply his mind with reference to- 
that proviso CotnmtAsroner of Ttfame tax^ CP v Aehn$laJ 1938 ITR- 
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An assessee m a particular accounting year \alued his opening 
balance at cost pnce and the closing one at market price. The Income 
tax 0/Bcer overlooked this change bat m the next accounting jear as'essed 
him on the basis of cost price both for opening and cIcLing balance but 
at the same time agreed to revise the assessment of the preceding jear 
on the basis of cost pnce for the closing balance (so as to benefit the 
assessed) His action was supported, Ccmmusioner of Income tax, Madras 
\ Sn Vtsvtsvardcu Gohddas, 1916 ITR 110 (Mad.) 

Opening balances—Three banks went into liquidation and three 
companies v\ ere formed to realise and distribute the respective a sets 
Later on a ne\v company took over, to nurse develop and realise the assets 
of these three companies who were paid for m Uie shape of debenture 
stock and paid up shares in the new Corapanj amounts allotted to 

each company were m accordance with the book values of the assets of 
each companj The new company sold the a sets gradually, and bought 
off or paid off the debentures It also declared a bonus on the shares and 
gave dcbcnturfe stock as bonus Under the articles of assoaation no 
dividend could be paid except out of profits Held, b> the Privv Council 
that (1) the profits of the company were taxable, (2) the compam was 
entitled to hold m suspense «ome reserve to meet losses, (3) the profits 
were earned when distnbuted to shareholders 


Per Lord Dunedxn — It doe> not seem to their Lordships that the 
mere fact that an investment standing in the books at x pounds 
realizes on sale x plus y poun<L settles t^t a profit of y pounds has 
been made It is not that their Lordship> doubt that the initial figure 
in the b^ks may be taken. These figures represent in their L^rd 
ships view, real values, for so the parties have treated them It was 
argued that they were mere valuations In one sense that is true, 
for, not being put to the test of the market at the moment, the only 
way to affix a value was by valuation But that they represent real 
value seems certain because unless they did it would have been 
impossible to regulate justly the share which each member of the three 
assets companies was to get in the new mixed mass of assets—or m 
other words what shares and debentures he should get in the new 
Company But it is possible that other investments on realisation 
may show loss instead of profit, and it is obviou# that it is in the 
totality of the transactions (hat the question of profit comes to be 
fixed. Their Ixirdships are however of opinion that the 

company may well be held bound by its owm actions ’, 

Commxssxoners of Taxes v Melbourne Trust (1914) AC 1001 
(PC), 30TX.R. 685 


Accruals of debt—Section 13 cannot make the mere accrual of a 
debt income unless the method of accounting adopted by the assessee is 
such that all accrued debts enter into his profit and loss account Even if 
he does not prepare a formal profit and loss account does he so keep his 
accounts as though the income had been received’ In commeraal practice 
and under a stnet svsiem of double entry book keepiftg, though it is true 
that the profit or loss is really a notional figure represented by the tolancmg 
of certain debits and credits, it is not every account in the ledger 
enters into the Profit and Loss acamnt Receipts which are due but wlii» 
cannot be reabsed and even raci^s teal.srf In specol 
be taken to a ‘suspense head which would not enter into the Profit and 
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iccounts in an earlier jear is relewd bj the creditor in a later jear, the 
release cannot be taken as a trading receipt in the liter year So the 
fact that the debtor thinks that the debt may not be cliime<l is no reason 
for treating the item as a receipt \thcn he thinks so A!I that happened 
in this ease was that the Iiabilit> for repajment of unclaimet! balances was 
transferred from the firm to the parlncrs and mere bonk keeping entries 
cannot convert into a trading receipt what was initially not one 

Bookkeeping Not conclusive—^Ati asscssec cannot he held I able 
for what he is clcaelj not taxable upon eicn though his bookkeeping 
habilitj In Criii 7 v Conimtisioiitrs of 
n SI ScLR 321, a company purchased a going 

f^OOO For book keeping purposes F5 625 was taken as 
tl. r'loeS?' t?" slool- "as foot’d 

Stsvein^ dilTerence i7173 (subsequently altered to /663a) 

Bu'snmse ^ '’“'""“f “d real values of slock was earned to a stock 

TReseree S tI "'r “"t '“o’ "as sbo"" 

taxahle^mnw ^ 77^5' ,9'>"’™s»'0"ora held lliat this sum of /663S was 

elusiae. Tor prohls and that mere book keeping is not con 

noser of/»r»n, T‘ a''Tn ’’“•''‘'•rooo RcmdJdra^ Conim'f 

simer of Income lox AIR 1926 Nag 180 2 ITC 69 Commustemcr 

of r„cc„„ „r, Bumo . P L s If Vo,Sv„r 1934 ITR dT 

fontS''a'’n™.‘’” soft gooiU merchants and diapers 

thr^omnam d' '“’"Pa’iy of themseKcs In transfernng the liiismess to 
ame XSrr h 1“' °“P >’) 000 and the question 

hb Ihe^nit rib V.l? f"'’"" taxable HeU 

Stiv out n? t u* "" f'' ‘>'"’11 f"') a ‘-"P "5 

fheS ^'s pat'"'" "Ot make any real profits and that if 

CWiTf'b.fb '“'IPl '"as.'apilal and not income The decision m 
Crajffv Conwitssfoners cf Inland Rnenw (1914) Si Sc L. R. 321 ti' 

mntstrv A- 'S"|p",?'/PPt"V">. P^"»P'"7 " Coo.- 

lux, BmnHy fkl R'l9M?c'75A3TTc‘’'!n'r 

10 (2) (sn/^ 'ind 3 ITC 105 referred to under sectifw 

Co 1 As IT A 36 (P C) " '' 

Where a private company sold materials to an allied priiate 
"“t!' shareholders and management—at a pnee below 
linaSmYS'dP'd^'e company which had heavy 
m ^'Pt"'»>’“" ot Its credit and thus escaped tai sold the materials 

to IhrnrofitinT «!"'? P""™"' tax department was allowed to add 

lli.S, a “""■“"y the difference between the price at 

S™Sr bw "“tenals and the price at which d 

B J^O * W43 Ft R^^^ ‘'""■'f)' " Communoner of Income tox 

Where a near company took over all the assets of an old company 
together with stocks paid for ihe assets a sum in cash and the balance m 
its own snares (for which it did not receive cash or any other considera 
tion) It was held th^ the cash paid phis the face value of the shares i" 
the aggregate—should be allocated—but not necessarily proportionately 
behveen the vanous assets including the stocks The claim of the company 
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that the market-value of the stocks wbidi exceeded the total cash paid 
should be taken as the book value of the stocks tos disallowed, so, also, 
the claim of the Crown that the true value of each asset should be ascer¬ 
tained and the sum of the cash and the value of the shares allocated proper 
tionately between each item The latter would have been all nght if 
the commissioners had mafenaU before them as to the true value of the 
other Items which thq did not have The) could onl) decide on the 
raatenals before them and they valued the stocks at a little less than 
the cash paid. Their conclusion was one of fact and the Court declined 
to interfere, Osborne v Steel Barrel Co, 1^2 C 

Foreign income—Constructive receipt of —An asse»see cannot 
keep accounts m one way for his own convenience and chim to have hia 
profits computed in a different vvaj for assessment to income tax Com- 
mtsstoner of Income fax vATKPLSP Subramatftam Cheltiar, 
SO Mad. 765, AIR 1927 Mad 841, 2 ITC. 365 An asses ee had a 
business of his own in Rangoon and a business, in partnership, at Penang 
Money was transferred from Rangoon to Penang and interest was adjusted 
in the books at Rangoon as having been received from Penang He claimed 
on the authonty of Gresham Ltfe Assurance v Bishop, 4 Tax Cases 464, 
(1901) 1 K-B 153, that the mone> representing the interest had not in 
fact been received in British India The claim was not upheld The 
rafto decidemli was that according to the assessee« own method of book¬ 
keeping it was clear that there had been a constructive receipt, and that 
according to the method of keeping accounts it was immaterial whether 
the creditor was m British India or abroad Following the above ruling 
It was held by the same High Court, S V L. L Lakshmonan Chettiar v 
Commusioner of Income tax, 58 Mi.J 68, 4 I TC that even if the 
debtor is outside Bntish India and the interest is not physically brought 
therein, the interest is taxable if it has fallen due and been credited m the 
accounts of the assessee as received. \Vhere an assessee had for many 
years treated as profits, and paid tax thereon, amounts credited by a foreign 
branch to headquarters m Bntish India but claimed in a later year that 
these book entries did not represent any actual bnnging into Bntish India 
—especially in view of the headquarters books showing no corresponding 
—It was held that, as the books were on the mercantile system, the 
profits were taxable even if not brought into Bntish India and that under 
section 13 the method of accounting rcgularl) employed could not be 
altered so as to prejudice the revenue, Kanwalnert Hamv Sutgh v Com¬ 
missioner of Income tax, UB, 1938 IT R, 675 (All) In none of these 
cases does it seem to have been considered whether a Tule of computation 
of income (section 13), i r, as to vhen profits arue can be used to extend 
a nile (section 4) which regulates the nature of income liable to tax with 
reference to tuhere the income arises 


Though It IS common among Chetti firms, while purporting to charge 
Interest on loans to branches from the head office and showing such 
interest m the accounts, never m fact to recover such interest, which is 
calculated fro forma only in order to settle the commission payable to the 
branch agents, yet, if it is found that, in fact, interest is paid by a foreign 
branch to the head office or a branch in British India, such interest i* 
taxable ARjiRSlI Somasimdaram Chettx^ar \ Commissioner of 
Burm,, 2 ITC 61,54 MLJ 436, AIR. 1928 MiA 487. 

Profits—When arising.—The fdlowing dicta on the question n en 
profits arise may be noted 


I-M 
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‘As regards tlie question of tthen a profit is earned their Lordsbpa' 
view IS that a profit can be said to be earned when it i3» dealt a\ath as 
a profit In ordinary cases this synchronises with the realization of 
the sums which swell the assets of the person or company and which 
entering the account (whether on the creditor or debtor side will 
depend on the particular account in view) go to bring out the bailee 
which IS deemed profit But for the reasons already given tlieir 
Lordships think, that m a case like this the companj are entitled to 
hold at least a part of their realizations in su pense—^as indeed the) 
have done m their accounts—and that it is only when finall) the same 
IS given to the shareholders that the final impress of profit is «o to 
speak stamped upon it and that therefore for the purposes of the 
Act that IS the time at which it is earned per Lord Dnttedin in 
Commirisoncrr of Taxes v Melbourne Trttst, (1914) A.C 1001 
The above was followed by the Patna High Court in the case of 
Maharajadhrat of Darbhmtga 4 ITC 283 9 Pat 240 AIR 19^ 
Pat 81 

The words income arising or accruing are not equivalent to the 
wnrds debts arising or accruing To give them that meaning is 
Ignore the word income The words mean 'money arising or iccrui^ 
by wa> of income There must be a coming m to sati«fv the 
income If the laxpa)er be the holder of stock of 

a foreign Government tarrying saj 5 per cent interest and the Gov 
emment is that of a defaulting State which docs not pay the interest 
the tax payer has neither received nor his there accrued to him any 
income m respect of that stock A debt has accrued to him but income 
has not It does not follow that income is confined to that which we 
tax payer actually receives Where income*tax is deducted at we 
source the tax payer never receives the sum deducted but it accrues 
to him It is said and truly that a commercial company m prepanng 
its balance sheet and profit and loss statement does not confine 
to Its actual receipts—does not prepare a mere cash account-^ut 
values its book debts and its slock in trade and so on and calculat^ 
its profits accordingly From the practice of commerce and ot 
accountants and from the necessity of the case that is so But this i* 
far from establishing that income an«es or accrues from (as 
instanced) an mvestment wrhich fails to pay the interest due The 
Pnvy Council m St Li cio Usines and Estates v Colonial Treasure^ 
of St Lucia 4A.TC 112 (1924) AC 508 

The above judgment was followed m Raja Raghutiandan Prasod 
Singhs case 4 ITC 123 by the Patna High Court who saw no j 
difference in this respect between the Indian Statute and the law a* 
down in St LiicWs case 

In understanding Lord Wrenburys words above that there mu t be 
a coming m to satisfy the word income it should be noted that P’'® . 
and gams i e from a business etc arc taxable though th«y do not 
come m but are only estimated so also the value of property But the ^ 
IS one essential feature m all taxable income ms it is in the enjoym 
of the subject who could use the mon^ if he so chose 

The question d/icn an assessee comt, within the ambit of 
cannot affect tlie date when a particular item of income aro«c the u 
must be ascertained independently being the date on which it first 
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to him as income irre pccti%e of whether he \'ias at that point of time 
liable to tax or not Back v Whiloek, 16 Tax Cases 727 

The question is what income a person has receded and not what he 
might have received but for his own default No one owes a duty to the 
State to maintain his assessment at the highest figure and anj one can 
give up his income—along with or without the source of that income—and 
till he receives that income (not necessarily m cash) he cannot be taxed 
on iL Stdl less can he be taxed if dunng the accounting year under 
assessment the income is not due to the subject (as a debt due to him) or 
if the sum ma> never be paid or received at all A legatee, therefore, 
who could have claimed but did not claim interest on his legacy from a 
jear after the testators death vras held not to be taxable on the interest, 
Dewar v Commissxoners of hiiond Rnenue, (1935) 2 KB 351, 19 
Tax Cases 561 (CA.) Similarly, an annuity not received at all in anv 
form, le, over which the recipient exercised no dominion cannot be 
treated as received merelj bcause he could have asked for the monej if 
he had chosen Wcodj.ard v Commttsuyners of Inland Rczentte 20 Tax 
ases673 (KB) 

For income tax purposes receivability without receipt is nothing 
Before a good debt is paid, there is no such thing^s income tax upon it', 
per Roulatt, /, m Letgh v ContMtsaoners of Imond Revenue, 11 Tax 
Cases 590, (1928) 1 K.B 73 An unrealised decree therefore is not 
taxable income even if entered m the accounts Jogmarfdardas v Commts 
jxoner of Income tax, 57 All 737 unless the assessee s method of 
accounting v e, of computing profits takes credit for such unrealised 
amounts 


The St Luevj case, however, it should be noted, was not a case of 
assessment of a business m respect of which an unpaid debt may be profits 
or gams if so treated m the assessee $ sjstem of accounting, ^oiiijeumor 
Kedamoth v CommisMner of Income “ex, Bombay, 1937 1T R. 261 
TJndcr the mercantile system ol accounting an item may be taxed even 
if not under the assessee s control m such a way as to be convertible into 
cash at any time Bnttsh Cotton Croa.crs' /Issocialion \ Commissioner of 
Income tax, Punjab, 1937 ITR 279 

An assessee who had advanced (m 1913) money on simple mortgage 
on land sued (m 1925) for the money, and obtained (in 1928) a com¬ 
promise decree under which he was to reenve a certain amount bv a 
certain date (1931) failing which the land were to become his A 
receiver was also appointed under the decree, and the net rents collected 
by him were to be given to the asscssee (in reduction of the amount due 
imder the decree), who was to receive the balance from the debtor There 
was default on the part of the debtor and the asses«i.e received po>session 
of die lands, in 1933, but there was further litigation in re«pcct of the title 
to the lands which was settled onlv in 1936 Until then the as'essecs 
account books showed the debt as stdl due from the debtor From 1926 
onwards the asse>scc had objected to any assessment on die interest on 
the ground that the profit could not be ascertained until the tnnsaction 
had concludei The Income-tax authorities assessed h m on the footing 
that the entire profits arose m 19% and the High Court declned to 
interfere AL VR ST Veerapfa Chettxar v Commissioner of Income- 

tax, ^Jetton, 5 Tax Cases 36 , 20 TX.K. «3 referred 

W under scctira 4 (3) (tw) ; H'alker v Reith, infra and cases of income 
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from trasts referred to under sectums 3 and 41 as to when a particular 
Item becomes income of a person 

^Vhere an employer handed over to trustees for the benefit of an 
employee an annual bonus from each year’s profits and such bonuses were 
payable to the emplojee only on his death or on the termination of his 
service by the employer but not if he was dismissed for misconduct or if 
he assigned his interest to others, it %vas held by the High Court following 
Smyth V Stretion, tliat notwithstanding the forfeitabihty of the bonus m 
certain events, the bonds became the income of the employ ee each year as 
It was paid to the trustees Walker v Retth, (1906) 8 F 381,43 Scl-E- 
245 was distinguished because in that case the grantor desired to keep the 
control of the business under the trustees This view, however, was not 
accepted by the Court of Appeal Edwards v Roberts 19 Tax Ca«es 618. 
In Smyth v Stretton the masters received a salary from which a contn 
bution was compulsorily recovered so the contribution was treated a> 
of the salary In this case, on the other hand, the additional pajment 
(bonus) was coptingent on many events and could be taxed onlj when 
paid. 

Receipts m kind and valuation of assets—In Scothsh and 
Canadian General Investment Company v Easson. 8 Tax Cases 265, 59 
Sc L R 248 a company held certain mortgage bonds the coupons on which 
were not paid The debtor company gave place to a new company, ano 
the creditor company surrendered its bonds and received debentures m 
the new company, a part of which were assumed by the Commissioners to 
represent interest on the old bonds Held, that no objection having bW*' 
raised before the Commissioners, the Court had no materials on which to 
<luestion the finding of the Commissioners 

" the price took form of fully paid up shares 

m another company but if there can be no realised profit except when 
that IS paid m cash the shares were realisable and could have been 
turned into cash Suppose a seller made a profit on a 

trade transaction but leaves the pnee in the hands of the buyer 
at interest That would not affect the 

claim of the Revenue for the tax payable on the profit”—Per Lord 
Trayner m Co/i/oiTiion Copper Syndicate v Hams, 5 Tax Cases l59r 
167 

The P C has held m the Dtsrbhanga case, 1933 IT C 94 that a 
liability to pay interest, like any other liability to make a payment, can be 
satisfied by the transference of assets other than cash and a receipt 
kind can be taxable income But it is essentia! that what is received «!houla 
be money’s worth (approving Cahfontian Copper Syndicate v Horns ana 
Scottish and Canadian General Investment Co v Fesjon) 

A company effected an exchange of securities under an amalgamation 
scheme. On the date of exchange, the new secunties had a Imver 
value than the old ones and the question arose whether the company couja 
claim an) lo>s on the exchange oen though it did not actually realise tW 
investments The claim was allowed on the ground that the iransactiOT 
w’as on a money basis, the securities having an ascertainable value and the 
loss being su'ceplible therefore of exact estimation in money, Raya* 
Insurance Co v Stephen, 14 Tax Oises 22; 44 TT^R 630 , 

^\^^erc a Bank conaerted one kind of Government securities mm 
another, the House of Lords held that the conversion was ‘the exa 
equivalent of what would have taken place, had instructions been gi'C" m 
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sell the original stock and invest the proceeds in the new security ’ The 
profit on conversion was therefore taxable, IVestmtnstcr Bank v Osier 
17 Tax Cases 381, (1933) AC 139 

A building company sold certain houses partly for cash and partly 
for a ' ground annual and it was held that the capitalised (» e, the sejhng 
market) value of the "ground annual ’ being "money s worth’ should be 
brought into account for working out the profits The company's claim 
was that only the actual collection every year on account of the 'ground 
annual * should be considered 

Per Lord Atkin —‘ The result ts not that they exchange part of 
their stock for a different kind of stock but that they dispose of the 
whole of their stock for money flus monej’s worth' 

Per Lord T/taKkerlart —“ it is clear that 'ground annuals' 

such as these have a wdl known market value and that they are 
constantly traded in and m that respect they seem at least as good 
money’s worth as any ordinary security <]uoted on the Stock Exchange, 
if part of the price paid for the land and buildings consisted 
of money's worth, the market value of which is immediately ascer¬ 
tainable, I fail to see why that should not be brought into computation 
m the ordinary accounts of the trade for bringing out the results of 
the year’s trading", of Maud Revenue v Emery &■ 

Sons, IS ATC 241 (HL), 20 Tax Cases 213 (1937) AC 91 
In Emerys case, it shield b« noted, the builder disposed of his entire 
interest, but where he retains an interest of a real and substantial character, 
the houses which form the stock in trade of the builder can only be brought 
into account at cost price or market value, whichever is lower, and only 
the rent of the year can be taken into the Revenue or Trading account 
\Vhen he parts with all the interest the sale proceeds, both of the reversion 
and the nght to collect ground rent should be brought into the trading 
account Therefore where a speculative builder built houses on freehold 
land, and among other transactions leased some of the houses on 99 year 
leases and the question arove whether credit should be taken at once for 
the present value of the ground rents, it was held by the House of Lords, 
agreeing with the Court of Appeal and disagreeing with Macnaghten J, 
and the Special Commissioners, that credit should not be so taken There 
was no difference of opinion as to premia {not based on a peppercorn 
rent) being taxable as income in the year of receipt, Hughes v Utitng & 
Co, 19 A T C S3 Where there is a trade m land and chief rent is 
reserved such rent should be valued and brought in as a receipt of the 
trade, Beattie v Broadbndge and others 1944 K.B D 

Where a builder acquired land for his business partly freehold and 
partly leasehold (on long leases), and after developing the land and 
tmiWiTVg houses tfvereon soW the houses on. lease foe a cash premwim flut 
a ground rent or a higher ground rent as the case may be, the question 
arose whether the ground rents and improved ground rents could be taxed 
before realisation, and it was held that they should be treated as trading 
stocks and valued in accordance with Efneryls case 20 Tax Cases 213 
Heatherr v G & J A Redfern and others, 26 Tax Cases 119 (K B D ). 

A company built houses and sold them to poor persons with the help 
of a building society, the arrangements being as follows An out and-oirt 
conveyance is made to the purchaser for (say) £595 of which £20 
V— i..~. »!>(• srwi^tv a mortgage on the house for £575 

nore than a certain fraction of 
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the value of the house, it pays the company only £501 2]3 The company 
agrees to guarantee the society £150, and as a concesyon, is allowed to 
deposit £73 lj3 with the society—at 4 per cent interest—as guarantee The 
security is retained by the socie^ till the mortgage loan is reduced to 
£300 The que-vtion arose whether the deposit of £73 Il3 should be taken 
as an asset at its full value in assessing the companj's profits, and it was 
held by the Court of Appeal that in view of its contingent nature, since it 
was not returnable m certain events it should be estimated as an asset, not 
necessanly at its full face value The House of Lords confirmed this deci 
Sion subject to the condition that if an estimation was not possible, the 
sums deposited with the societj should not be treated as trading receipts 
except to the extent to which they were released to the compam during the 
accounting period in question John Cronk & Sons v Harnson 20 Tax 
Cases 612 (HL), (1937) AC 185 


iS'*’ <loes not mean that a debt which can be valued should 

account altogether and left over to be considered it the time 
i wherc an assessee a builder and dealer m properties 
^ ^ ^37,500. formed a private companj luth 

£50000 transferred the property to the company for 

to assessees profit) being ,nier aha, treated as a loan due 

eventually the company did not 
to him assessoe did not receive whaMvas due 

nof S I ^he claim of the asse^ee that the £12 500 should 

i, r '"I'l 10 him of the loan, m com 

F«rf?£, 'The debt was like any other 

trading book debt and there was no reason why it should not be included 
Vu '1® P™P«r, valuation In this case there was no cvi 
V T»„ was bad or doubtful Lock 

^ ^ (^“P) >53 (K B D) A speculative builder 

erected small homes which the purchasers bought, first with advances from a 
‘he first mortgage over the houses and then with a 
lurther loan from a builder to cover the difference between the cost ind the 
aa%-incc Oy the society, this loan being covered either by a second mortgage or 
promissoiy note The question arose whether these debts covered bv the 
mortgage or promissory note should be valued from time to time 
(following Crowt & Sons Case) or as trading book debts le. at fuH 
value less a lovrance for bad debts and « was held that they were book 
debts In the Cronh S’ Son's Case, the subject matter of the valuation 
provided by the purchaser, but a deposit b) the 
favour of the building society which deposit might bc- 
ffT,m ^r‘’‘^'^°verablc by the \cndor whereas in this case the debt wa« due 
and wis a debt pure and sirrpfr 
^L f ZW u°’' T R 195 (H L ) A ton l,y an .nsolvent «« 
V «<]«). ad.mnnl aa such anil cncrjinn mtercsl, o'" 

tho^h the Inter may be wnived m cerbm circumstances ^docs not ccaw 
7.!L* iV « 7^7/ because it is open to the debtor to rcpa> the loan f”"' 
intcre<t by a transfer of gro^drcnis, and <locs not make the tnnoction one 
of pureha'c of proprlj Therefore the difference between the %nlue of 
groundrents received and the loan is taxable profit It avas argued un 
successfully by the assesses? that the transaction was one of purchase of 
property and that m any case the profit had not been realised S»sttn 
ImesUnents, I fa \ Cojematf, 25 Tax Ca« 187 fl9-n) 1 All P Ib 378 
<CA,) ' 
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An assessee who dealt in stocks and shares used to adjust hi$ 
Josses and ^ains onJy when the shares, etc, Hwe finalJy sold A company 
whose shares he possessed was reconstructed and reduced shares of a 
smaller value were allotted to the shaieholder^ in lieu of the previous shares 
The assessee claimed on the analogy of the Royal Iitsurance case, 14 Tax 
Ca«es 22 that he should be allowed the loss on the change of value of shares 
but the claim was disallowed Bonstlal Abirehand \ Commissioner of In 
come‘ax, C P, 6 ITC 318. 

The pnvilege of subscribing for shares at less than the true or market 
value—even if the pnvilege is not transferable—is a taxable profit in so 
far as it can be turned into mon^ The rule in Tennont v S'ntiVi, 3 Tax 
Cases 158, (1892) A C 150, appbes only to pnvileges that cannot be turned 
into monej, Salmon v Wnghi, 13 A.TC 292 (CA) 

If a lessor receives part of the rent m kind, eg, coal he should 
include the value thereof in his account of rent, Halherton \ Cominis^ 
sioners of htland Reienue, 15 ATC 173, Commissioners of Irdand 
Rexenue v Bailhe, 70 Tax C^ses 187, (1936) SC 438 Regarding 
receipt of agnculfural income in kind, see notes under sechon 2 (1) and 
Commissioner of Income tax, il/<nfrar v Mathias, 1937 IT R 435 on 
appeal to the P C. 1939 IT R. 49 and Commissioner of Income tax, Burma 
> Kyaukiaga Grant, L'd, 1937 ITR 580 

\Vhere a money lender takes over property deliberately at an agreed 
^aIuatIO^ m satisfaction of his debt< and not at an arbitraiy or Bctilioiis 
figure, he is bound by that value, the more especially in an asses<meat 
made under section 23 (4), Naba Kumar Singh v Commissioner of 
Income tax, Bengal, 1944 ITR 327 

Where a debt is discharged partly by payment either m kind (money’s 
worth) or in cash and partly by a fresh esndence of debt (promissory 
note), the latter is not 'income' Receiving an lOU la not dike receiv¬ 
ing a bouse or jewellery, m the former case the debtoi^s liability still 
remains while m the latter it does not, Maharojadhiraj of Darhhanga \ 
Commissioner of Income tax, 9 Pat 240 4 ITC 283 (approved by 
Pnvy Council) An IO U is merely a document or a voucher of debt 
possessing certain legal attribute' To give security for a debt is not to 
pa) It, the givmg of better or additional •aecunty makes no difference. 
When therefore a mortgage was substituted by another, the grantors being 
different and the property mortgaged being higcr, it was held by the Privy 
^Council that the diftCharge of the old mortgage was only an incident in the 
substitution of one security by another and that there was no realisation 
either of capital or of interest at the time of such substitution. Raja 
Raghunandan Prasad Singh > Cofnmtssionrr of IiKome tax, Bihar and 
Onssa. 1933 I TJR. 113, 64 il L.J 544, A.IR 1933 PC 101 

In Raja Raghunandan Prasad Singh's case, the accounts were on a cash 
basis and the assessee did not regard the interest on the old mortgage as 
having been liquidated by the execution and delivery to him ot the new 
mortgage I urthw, hij. accounts Ad not sliow iJie inJeresf under the old 
loan as having been received or paid In Ac Darbkanga case, Acre was 
an arrangement affecting the whole indebtedness wherebv certain assets 
were accepted in part satisfaction and promiscory notes were taken for the 
Ixilance, there was no continuous or open account and Ae general rule 
therefore prevaiWd Aat the giving of a promissory note did not amount to 
pament Where, howevvr, Ac assessee himself regards Ac defnery of 
the fresh promissory note as amotniung to a liquidation of the claim to 
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interest on the old loan and his books also record the transactions to the 
same effect, the interest is taxable as income V S U R F\rm v Comma 
swtfer of Income tax. Burma. 1935 IT R. 158 Similarly, ^vhcre a debtor 
gave a promissory note in payment of interest on an existing debt and such 
no e was accepted m settlement of the intercut, the creditor showing m 
interest account and the personal account of the debtor) 
't®* received during the year of execution of the note it was 
f I ‘ax Oflficer had materials on which to find that the 

aT ^ ^ r creditor (assesse-) during the year m question 

ITR 193 ConmiMfionfr of Income tax, Burma 1935 

h,m “ mon^l^dcr takes over land m satisfaction of debts due to 

wSch ^sLiS hi criterion of the value of the land. 

So estimated on its ments (unless it is ascertained bj actual 

the value of the laid over 
should he^evi^rt p as income If there is a deficiency, no tax 

land IS actually should be made when the 

iSds ar^S wi^ Annual re valuation would not be permissible since 

of ® m execution 

the marke^^ue^S ®“ction is prmafaae 

howevw to^ace t Income 4x Officer, 

clurorsuch afln 't 's evidence for that con 

for land cess but assessee or the record of valuaUon 

part to Dfoduce pviHp ,■ * °°**v assessee and any failure on his 

ITR *"S'‘ V Commissioner of fmomo to, B »0. 

^ “"r 

faction of his debts^ the etcess of ?h'' P"’P=f‘)' fj,, 

BnSi<torii'‘i i'tT "w 'eXLT'' 

Officer ?ss«sS fi? “ market and the like the Income tax 

sold in thatXe^r iu ® pa^cular year on the basis of the area 

ment expenses t!. ^ ^ * proportionate share of the develop- 

rtill Se H?„u’X °J fourths of the land were 

elusion of the ^ 'vas no evidence for the con 

All thtji tissn I'^oome-tax Officer, In re Mody 1940 ITR, 179 (Bom) 
srt i„ tod. '°f "ofS r £d ivas not 

Mi. of tooil. ? ^ 0 “" ^ “■"■'“'■ ™l'ng was given in Comims 

mrUT of Income Bnrma 1 A K A R faimlr ml ITR 347 ■« 
d'^radmuTm '" "‘"“Wnt of a debt and sold 

flWh. h,t. La'i,'™" *''' P™fi*a aoo'd "0* be ascertained 

until all the bits had been sold. In a Rhodesian case Enlish Soott 
Africa Co v Coinmwujonrr of Income tax, 1946 ITR, (Supp ) 17 it was 
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argued that the cost of acquiring the assets (forming the stock m trade), 
VIS, vanous nghts and concessions could not be allocated to particular 
assets therefore it was claimed on the basis of expert evidence and of an 
arrangement with the Bntish Revenue authonties, that no profits should 
be considered to arise until the total cost had first been recouped by 
sales and that thereafter the sale proceeds should be taxed m full as profits 
The Pnvy Council rejected this claim The real point in such cases, is 
that whether a cash or an accrued system is adopted stock m trade must 
be valued on a reasonable basis on the last day of closing the accounts and 
profit deduced on the basis of that valuation 

An aescssee purchased an annuity, and later on released the annuity 
compan> from a part of its obligation m return for its paying certain 
insurance premia on the life of the asscssee, and it was held that the pay¬ 
ments made by the annuity company to the insurance company were the 
asse«see’s income being money's worth Commissioners of Jnhnd Revenue 
V Lord Forster, 19 Tax Cases 738 

IP bought a farm for his son and the farm became valuable as build 
mg land Not thinking it wise to hand over the whole of the property to 
his son for development, he arranged with two friends 0 and B to convey 
the propert) to them jointly with IV junior The conNeyance stated the 
price to be ilS 000 but simultaneously O and B undertook to pay to IP 
junior i2S,000 as and when they resold the whole of the property The 
£15 000 was provided by O and B It was held that the cost of the 
property was £40,000, the liability to pay £25,000 to JP junior being a. 
valuable obligation, Bennett, Oswald and Worseit v Bennett, 16 A T C 
142 (K.B) 

Durmg the War, dividends and interest, on shares and secunties 
belonging to a Bntish subject were paid on his account to certain German 
banks which held the secunties, and were duly aulhonsed to receive the 
monies as his agents. Held, that such dividends accrued or arose when 
paid to su ch banks even though not available to the owner because of 
wartime restrictions and not when actually received by him after the Peace 
Treaty or when the embargoes were removed On the other hand when 
interest on foreign bearer bonds (Budapest City) was payable m London 
m sterling but under a decree of the Hungarian Government was paid only- 
through the Hunganan National Bank and only to the extent that money 
was required for use in that countiy, and a holder of the interest coupons 
sold them for what they could fetch m the London Market, it was held 
that tEe owner had received no interest which could he taxed as income, 
what had been received was the value of the expectation of interest, 
Commtsisioners of Inland Revt^nue v Paget 16 ATC 318 (K.B), 17 
ATC 1 (CJk.) Again, where a defaulting Government offered certain 
alternatives to lU bondholders and a holder, without accepting any of the 
alternatives, sold his interest coupons m the market, it was held that the sale 
oroceeds did not constitute the receipt of interest, Commissioners of Inland 
Revenue v Paget 16 ATC. 318 (KB) 17 ATC 1 (CA) In all 
such cases no doubt if the holder traded m these coupons, he would be- 

taxabje ^ ^},en another defaultu^ Government issued funding bonds 
inft a holder accepted these bonds and sold them, it was held that, while 
the value of the bonds, being monty's worth, should be brought into tht 
accoSt to work out profit and loss, the reoiipt could not be taxed m itself 
as interest since a creditor docs not receive payment of interest merely 
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r ^ P^y. Cross v Londotf Prtnnncid Trust, 17 

n V ^ ® m such bonds, all that he 

receives will be merely a capital asset m lieu of the interest lost 

'fi^fi Tu referred to (Crow and Paget cases) have been 

Kingdom Finance Act of 1938 permitting 

.0 vvSh they relate '■'o” '>“* 

re,l™w? J." ''T.°* ? *''i!end, a company issues a certificate of debt 
I 't' tire income of the shareholder 

to Sv 2 a".'’ “■■‘■fieates are issued, for a promise 

case Vd madr c same as payment The company, in this 

•umvillinp to hnr^ necessary cash, and being 

Tiehts of thp shar Certificates so as to fix the dividend 

iLdattan PrnLt. v Jo/Sf I^Va marketable Associated 

a credito^lnd interest is pajaWe to 

ment being made to the crUior^fnK ^ P”ncipal periodically, no pay- 
accounts, such interest is not *” 5^®!? S'” ® 

•chalapathv Gant 1 T T r Board of Revenue v Pydah Venkata- 

given - 1922 M 426 This deemon was 

the present section 13 ’Ar**there was no section corresponding to 
such iSst iSd depeni Act, the taSbihty of 

his accounts Man Wi?.fer, ^ assessee, the creditor, treats it m 

Putiiab 1934 TTR 3rt7 Ahmad Dm v Commissioner of Iiteomeiax, 

rnethod'of wcoumL adontJi 

the sole arbitS to di.de Income-tax Officer is 

though the nssessei* .*ir, n ^^®,9“®suon, and no question of law can anse 
Officer’s decisfon A usual course against the Income-tax 

accounts on a ‘cash’ ha* usually finds it convenient to keep 

The mere faS that ,rae“ t .fadTdT "l' or ‘accrued’ basu 

end of each year mil S m ^.,1? t ' 1 “°“"" 

Setht Nanhellrs case 3 I T r ‘ accounts ‘ mercantile , s« 

core, 3 I T C 32" A I R I<i.’N ' 

contract yields no 'immediate The mere conclusion of a 

become due In such a mannpr tw *u* whether interest has 

m kind or by admsS «f "ot cash, at least 

latter had credited m favour of ih^ ^^osit with a banker which the 
by the depositor at nm t?i^ t. ' u and could have been draivn 

Commissioner of /iirom^Jx^C held to have accrued to the depositor. 
ITC 184 ^ ^’'eometax, C P v Bhkam Chand Lak^hmi Chand, 7 

hond”frCh"?ibto","';°,„^Xth'lI’‘ ?" ^ 

bond docs not bring anv mcom^tn^it 1.5"® accrued interest, the new 
the bond Rafa LghwSS ivSl#substitution of 
A , R 1^33 vf fit ''ipt iTr^i? rcT. 

bap™“ «»'nSscL^d no. ueSranV 

bcfrbc,nr.S?n tS, 

,,^s.cncrs it Torcr v tcti5r''Tf'h”-7r, 

*he isscb-ee not only adds the interest to the diit against Ihc debtor but 
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tokes the credit to his own per«onal account or the profit and loss account 
{either through an interest account or otherwise), the interest will be part 
of his taxable income, see Cammusioner of Income-tax, UP v Shnmathi 
Stngart Bat, 1945 I T R 224 (All) overruling Jagmandar Das v Com 
mtsstoner of Income-tax, U P, 1935 ITR, 140 (All) So much depends 
in all such cases on the conduct of the assessee as reflected m his book- 
Kceping and method of computing profits for his own purposes though he 
must not keep his books in such a manner as to obscure the true profits 
for the period in question 

In Narayanan Chetti v Supfayya Cheltt, 43 Mad 629 it was held that 
if money is deposited on the understanding that interest is added on to 
capital at each rest’ and the principal ^fitr interest treated as a fresh depo 
srf Article 60 (and not Article. 63) of the Limitation Act applied to 
the recovery of the interest te, three years from the date of demand— 
the interest becoming a depo it when u is added on to capital—and not three 
years from the date when interest became due Following the above it was 
held in Commtsstoner of Income tax v Pelhaperumal Chetty, 3 IT C 278, 
AIR, 1929 Mad 34, SS M L J 850 and S V L L Lakshnanan Cheityar 
V Commisstoner of Income tax, 3 IT C 42! AIR 1929 Mad 675 , 57 
M L J 60 that interest on depoaits of the kind mentioned above should for 
income tax purposes be treated as having been received and added to the 
principal The distinguishing feature between these deposits (peculiar 
among Nattukottai Chetties) and ordinary cases of comjMund interest is 
that in the latter the pnncipat continues to be the original sum advanced 
while in the former the interest u constructively received at each rest and 
merged m the pnncipal 

In order to claim an allowance in respect of interest paid on borrowed 
•capital, It must be interest paid dunng the year of nccount—either m cash 
or by adjustment The real cntcnon in determining when the interest 
IS paid depends not so much on the formal method of book keeping adopted 
hy the as«cssee as on the arrangements for payment of interest between the 
assessee and his creditor Held, accordingly, m the case of a loan in which 
at the end of each rest the income became merged in the capital, that the 
interest was paid at the end of each rest / P Pcthapentmal Cheltt v 
dotnmustcner of Income-tax, Madras, A-I R. IS^ Mad 34, 3 ITC 278 

It was held m the United kingdom. In re Craz.cnj| Mortgage Dermes 
-v Craven, (1907) 2 Oi 448—an Income-tax case—that accumulated m 
terest on a mortgage was taxable in so far as it had not been made capital 
by contract between the parties 

In In re Moms Mayhew v Holton, (1922) 1 Qi 126 (C of A )— 
also an Income tax ca«e—it was held that compound interest with penodical 
rests, though loosely spoken of as the periodical capitalisation of interest, 
•does not really make the interest capital For the con\enience of book 
keeping the sums accrumg as interest penodically maj be added to capital, 
Tjut thej are really overdue interest on which further interest is paid and 
cannot become capital until after the loan account between the creditor and 
debtor has been adjusted and the creditor has received the interest—either 
in cash or b> adjustment—and actually capitalised it, e p, by re mve^ 
ment \Doubts were also expressed whether a mere contract between the 
debtor and creditor to make interest capital would make it such for Income- 
tax purposes 
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The two United Kingdom rulings referred to above were followed b> 
the Patna High Court m Raja Raghxtnattdan Prasad Sxnaks case 9 Pat 
48 4 ITC 123 ^ 


A moneylenders books consisted of the debtor’s personal accounts in 
which the interest due was entered every j’ear as also the interest receited 
and there was no sepimte interest account or profit and loss account bring 
mg together m one place the total interest or profits of the business There 
was also a cash book but no interest ledger or account Everj )ear the 
assessee moneylender totalled the figures of accrued interest and returned 
the total as his profits but in one year he changed his mind and claimed to 
be t^cd on the basis of realisations The Income tax department objected 
to the claim on the ground that the assessee attehipted to change his method 
of accounting Terrell, CJ, thought that the assessee had not regularly 
employed any method of accounting and that his request invohed no change 
accounting but only m that of assessment, he also thought 
accrued but not realised should be assessed only if taken credit 
Account Maepherson and Agamvla JJ, hmv 
9 rY*niifif.T,r. * 1 ,^ assessee had regularly emplcycd a particular method of 
count rn rn Unscientific and had taken all accrued interest into 3C* 

nTuMn Ihe Income tax Department therefore were 

Td y “'“untinf Dhatenci-rrt 

sad V Commtsstoatr of Income lax Bihar and Onssa 1936 ITR. ?1 


ta m _4 -tfiiu luc ua>ce wnciner me 

Md 't's the payer can deduct tax 

near® M **??**^ fcannot The substance of the course of decisions af^ 


nPOM V- 4 t. 4 e , »uu»idijVC PI me course OI UCCISW*'® “r, 

5 ?Ind MnitJi payments (t e. less tax) arc added 

tax cannot be deducted agam at the time of a later settle 


m«it f *1.- «v«uvi,:u again at me time Ol a laier 

SX ?,mtX % ^ 1 ’"**‘’“* on tax can be deducted 

at me Ume of final payment 


stand^nc°maXnV'^l'" and Interest-Where interest is ou‘ 

suna ng to a principal sum due and the creditor receives an ooen pajanent 

cm^ "'thout any appropriation of the parent a^s 

In^?i instance towards outstanding interest 

^ Gcbwdram, 1936 ITR 157 (Cal ) In a ouestion w‘t^ 

cap,tarS'.nterf'T®PP™Wtc paj-mentl as bcMC« 
'f a cemi dlf' <i'S»'l*anlagco„s to himsel/ sad 

satisfactol nf tbl. ,“'"Ttance of cettam assets m P«' 
of the presumotim **" »ote for the balance the basis 

Seats f creditor s advantage to allocate pay 

SitSLine anV™ f '“"“f ‘'■e interest bearing capital 

S o™ V S C-ommfrnonrr af Income tax 

iJf^yiadhira, of Bharbhanja 12 pil. 318 1933 IT^ 
TTR 112 Wh?i .ip''°f’a'' Provmmal True! Lid W» 

UK 112 \Vhere the deed relating to the debt defin lely sUpuhtes that 
moneys paid should be first appropriated towards interest and the balance 
only if any% towards principal the Income tax authonties are entitled to 
assume that nppropnat on has in fact been so made Vettkatodrx APP<f 
RowParlkasaradhiAppo Rao.^ZlA. 150 4 ^ Mad 570 (PC) 



CAPITALISED INTEREST 


749 


S 13} 


If the creditor can shew that in q>ite of a brge balance bein® legally 
recoverable it had been necessaty to dose the account and the account had 
m fact been closed he might reasonabl) chtm to balance the total receipts 
first against capital and the rema nder only against interest ifaJujrajadI iraj 
of Dharbhanga \ Commissioner of Income lax, 4 IT C 283 9 Pal 2-10 
There is no rule of lait that in all cases there is an ab olute or 
universal nght to attribute interest pavm-nts to income if there is am 
income available 


The actual facts in each case ma>t be examined Ihi. receipt must be 
neutral the attribution as between principal and mtere.t must not be 
inconsistent with the evidence and the conduct of the tax pajer muat not 
be inconsistent with the attribm on Paton {trustee for Fenton) v Coinmts 
sioners of Inland Re-emie I5ATC fl (CA ) l/’ATC a" (HX.) 
As regards capitalisation of interest gcnerall) and in part cular as to when 
income may be said to accrue on th s account there are m addition to the 
rulings already aled a number of rulings in the United kingdom not alto 
gether consistent with each other and resting fargelj on rather subtle and 
even obscure distinctions based on the facts of each case eg Carl of Car 
norvon v Commissioners of Inland Reicnuc 19 Tax CaSes 455 Marlatrd 
V Commissioners of Inland Retenue 19 Tax Cases 467 (overruled in 
Umrence Graham s case l7A,TC.10o) Commtssioi rs of Inland Re'e 
title V Holder, (1931) 2 K B 81 16 Tax Cases 540 {overruled m Patoris 
Case) Commissioners of Inland Retenue \ Haddington 8 Tax Cases 711 
(1924) 61 ScL.R. 3a6 Leigh v Commustoners of Inlaid Re-enue 
(19^) 1 K B 73 II Tax Ci cs 590 l^mhe \ Commtsnoneri cf Inland 
Revenue (1934) 1 KB 178 18 Tax Cases 212 Grey v Ti/ey 16 Tax 
Oses 414 Champne^i Executors y Cotnmusiontrs of Inland Rrtnue, 
19 Tax Cases 375 (CwA) Bishop v Delfield, and Commissior rs of 
Inland Reienue \ Lcarence Graham Er Co 17 ATC lOS (Ca\ ) 

A further compl cation under the United Kingdom law in rc«pect of 
«ome of these ca*es ts the right of the payer of eertam kmds of annual pay 
ments to deduct income-tax from the paymcni«, and as a comerjuence, the 
spreading back m certain cases of such payirents over past years because 
they relate back to the events of earlier years. See also English Dames 
ltd V Inland Retenue 11 Tax Cues 597 and Roeonson Dreu and 
Clydesdale v Ditto 16 Tax Cases 59j 


In Holder's cafe (1931) 2 K.B 81 I6 Tax Cases W ihc Court of 
Appeal had misunderstood Reddie v U'tlhamsoH (1863) I Maepherson 
The practice of tankers addng interest half yearly to overdraft 
accounts is histoncally only an mgenmos device to amimvent old usury 
laws against compound imerest and irrespective of whether or not as 
between banter and customer the accrued interest has been mcrgeif in 
capital and ceased to be rwoverable av vmerest it is no* paid by the 
cusicmer wjlbin the mean ng of t! e Income tax Acr$. Further, the fart 
that the bank treats such interest as income for its income-tax docs not 
necessarily lead to the inference that the customer had paid it for the 
Tnimose of 3 <certajung his inectre PaSon (trustee for Fenton) v Com¬ 
missioners of InUmd Rr'errse IS A.TC II (CA.) 17 A.TC 57 (IIJ.) 
The posi respec* of capitalised interest in tl c United Kingdom has 

bcCT elucidated bv a recent ruling of the House of Lords Inland h 
v Onccld (W3) 1 AU-HR. f41 m which it was held that ti^md 
mterest wh ch is added to capital is not Iaxa6.e Per I^rd 3famri.^n. ‘^e 
option to capitalise is an epfon M exact corrpotmd interest 
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But if the interest is not paid no right or dut) to deduct taxanse« 
the unpaid interest never ceases to refnm jts character as interest although 
It has from time to time been added to the capital indebtedness and has 
earned interest m turn. All this is in exact consonance with the 

view of Lord Sterndale m In re Morns (1922) 1 Ch 126 , per Lori 
t'orter I do not find myself able to distinguish m principle between that 
1938 AC 341 17ATC 57) and the one 
the House is now considering In each case there is a debt and m each 
case there is a contract under which in default of payment a so called 
capitaliption of interest takc> place It is true that m the one case the 
contract is constituted bj the custom of bankers and in the other bv a 
deed of mortgage but die substance though not the machinery is the same 
^er I ord ^tmonds The question in the simplest terms is whether, when 
he mortgagee capitalises interest the mortgagor pays it and the answer 

_as simple is that the mortgagee capitalises it just becau e the 

® of payment it is not a 

w.fti pajment the interest remains unpaid but it is impressed 

t '''“P'i on the secunlj ,t adds nothing to speaL of 

satisfaction oharge I will assume that a mortgagee mat accept in full 
Bnt tha Joes « "O' hut money s worth. 

Coin o AnncT 'f' “'totnphoit tn^hc reason,ng of the 

SSStentlSS f'i fP'talfatton of interest is payment of interest The 

^nvy Council ruling m Raghunaruian Prasad Svwh v Income tar 
Commissioner (1933) 60 lA 133 I ITR 113 ^ 

appropriated in his own books cemm paj-ments to 
.A communicate any instructions to the creditor who 
the account to the personal account of the debtor and 
SrtSur V f«versed the entries in his books claiming m a 

S? as a deduction from the profits of his busing 

Income deduction from his income from house property the 

creditor and debtor was in collusion with ^ 

creditor and that the creditor must have known that he unappropriated 

STinTZl CoJ^saw U’^«sSuo^ f- 

t2l j ^ * advantage that a payment should 

?he '"Merest and whatevermampulat ons 

S themselves support 

ass<tssee had received^mstructions to tokc 
wu ^ interest In re KlairaUlal Babutall 1941 ITR 627 (AH) 

W ^2 judgment debtors paid a sum m full satisfacton of 

his liability via half the costs half the principal and half the interest 
authorities appropnated the greater part of the amount to 
interest in accounts of the creditor (assessee) on the ground that thj 
assessee had made no appropriation m his book* The Court d sallowed 
d K® Income tax department and ailed that only half the 
mterest as paid by the debtor representing hts share of the hab 1 ty 

V Commissioner of Income tax 

tS O’ U ty4Z 1 1 K. 344 

Mortgagee—Decree holder—Purchase by—Interest—Adjustment 
of—When a mortgagee who is a decree holder buys the property w5th the 
permission of the Court there are really two separate transaction* 
the purchase of the property and the repayment of the debt Order 21 
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nile 72 (2) of the Qvil Procedure Code prmides that' the purcha«e monej 
® and the amount dire on the decree may be sst-off against one 

another and the Court executing the decree shall enter up satisfaction of 
the decree m \iholc or in part accordingly The mortgagee cannot 
^ therefore claim that he has not received any interest and that all that he 
has received is the property t e, capital Raja Ragituuandan Prasad Stngh 
a>td another v Commiisiowcr of Income tar 4 ITC 123 following 
Scottish and Canadum Gett ral Inves^ent Co v Eosson 59 Sc L R 248 
8 Tax Cases 265 and Califormon Copper Syndicate v Hams 6 F 894, 
Tax Cases 167 The purchase pnce of the property should be appor 
1 tioned between pnncipal and interest the excess of purchase price over 

k the principal sum of the mortgage being considered a payment of interest 

Raja Roghunandan Prosod Stngh v Commissioner of Income tar B & O, 
1933 ITR 113 64 MLJ 544 AIR 1933 PC 101 (PC), sec also 
Commissioner of Income tax B & O v Maf arajadlnroj of Dharhhanga, 
1933 ITR 94 12 Pat 318 (PC) It would not be correct in such 
cases to allocate first to interest In the absence of evidence to the contrary 
the purchase price must be taken to represent market value Raja 
Roghunandan Prasad Singh \ Commissioner of Income tar Bihar and 
Orissa 1933 ITR 113 64 MLJ 544 AIR 1933 P C 101 (PC) 
«ee also Commissioner of Income tar Bihar at'd Onssa \ Maharojadhiraj 
of Dhorbhanga 1933 IT R 94 12 Pat 318 (PC) 

The profit or gams arising to a mortgagee from the buying in of 
mortgaged property accrue not on the date of decree nor on the date of 
«ale nor on the date of delivery of possession but on the date on which the 
sale becomes absolute The decree is only a step towards realisation On 
the date of «ale the purchaser has no indefeasible right since the sale can 
be set aside The fact that when the sate becomes absolute the property 
vests m the purchaser retrospectively makes no dl/Terenci. Raja 
Raghunar^dan Pt^od Singh v Commtssiotier of Income tax 1933 ITR 
113 (PC) Where a mortgagee takes over property m satisfaction of 
his principal and interest the interest accrues to him not when lie gets 
possession of the property but when the conveyance of sale is made and 
he gets his title In re hunjamal & Sons IWl ITR. 358 (All) 

Loss—Shares—The loss sustained by a dealer in shares arising from 
the winding up of a company m which he holcL shares should be claimed 
at the time of winding up when the shares lose valuCj and not either before 
or after BansilaJ Abircliand v Commusioner of Income tar CP G 
ITC 318 

Reserves—Distributed as profit#.—-In 1918 a cowpasii set aside 
R« 100 000 in Its accounts as a Kcsenc for bad and doubtful debts in 
1922 the Reserve was distnbiited as profit Tlie Company conten 1 d that 
the sum m question was profit ol fne vear'fWb an6 ftiat 'having escipetl 
a <e.s'ment then wa> un Icr sect on 34 not liable to tax m 1922, more than 
one year having elapsed Held tint the «um was liable to tax 

'At the end of any given year of any Comp.any > working unless 
the business has betn wound up there must alway* be ccr'atn itna* 
m suspense—Items of cash which arc not yet due to the conipani or 
which have not yet been recovered At the end of the year some of 
tho c Items nuy be regarded the company as good, some as Kid 
some as doubtful md if tin, company plarrs on the ddiil «ide a crrtam 
sum to meet the contingency that some of these debts will prove irre- 
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coverable, tliat sum is not a proflt but a liabiht), and the imount of 
profits arrived at after deduction of that sum is reduced by that aeij 
amount In fact, the sum of R« 100000 m question, tbough part ot 
the income in 1918 uns not profit it was not diown as profit in the 
accounts, it a\as not treated as profit by the conipanv, and it did not 
really become profit nnti! the doubtful debts ajjimst \\hich it ^va 3 set 
avert recover^ It was not treated as profit nor did it become real 
profit until 1922 when it was incorporated as such m the company’s 
accounts When a Inisintss is a cash bu mess and accounting is not 
Kept m the mcrcantik fashion no provision is made for bad dibts bat 
when me mercantile sjslcin of accountanev 15 followed provision is 
mvariabl) made for bad and doubtful debts In re the Delhi Cloth 
and General Mills Co / ft/. 8 Lali 269 , 2 I T C 439 
ARamst the above decision the asscssec applied for leave to appeal to 
the I nvy Council but was refused such leave, (itid) 

'"' 9 ™—When- 35 1 cons«|tiencc of a lienee 
ment in hctuious cross entries income escaped a«eS5 

vS, ? automatically ir 

de «ted «rJn?^ provisions of section 34 m later ) ears u hen 

system of acrnnli^ ■‘cconhnce with the assessec s rt^ltr 

jncoS m ^ ^ employed it may be possible to attribute 

ot same sum,-If a person has been taxed in one 
thT.imrK™' / “"'"I' >>' ooonol again be taxed oa 

Imr T Z "''i" ■>" '“'iv'd in cash in a later 

^nrr of /t™ “I s-™' =“"1 Ccmmu 

mlZd UjZV/u 2 JTC 203 The assessce « 

inel>,di'?„ *' '"'I'ldid m the later aseessment «> 

Sc emdei™ wx .1"'.°'" '* ’ oncslion ot fact to he decided on 

Sinwfc ™ “ incloded The Income tax anthorilies must 

?o tW S arS;!' "" P’*"'* '’''"'•0 and It -s "Ot Open 

StheTaeeS™, nssessment because the 

tax iiirnia V ? r V"o''VT? "’"'“""“'o Comiiiirrtoiirr o/ /»««< 
rax, rriirma V C T V S Chrlliyar Finn 4 ITC 160 

acrtiSH'hs.,f. ““'*'"8 basis ot accounting i, changed oser from M 
,n S ’ ““y <* "terns tvh.di are taxed tins' 

the y'fr and again m the current vear Wl«' 

Sch th. , * dispute there is no provision in the law under 

''a™ *•" "Ueclnsion ot the item from the second 
pS™ n u “ S'? 1"= ""adc under section 48-A In re Amnlsar 

«neS fS T E 307 (Lah ) Section 48-A has been since 

repealed and merged m section 48 see notes under that section 

^ a Scottish case Commissioners of Ittlatfd 

Revenue v Momson 17 Tax Cases 325 (1932) SC 639. that when an 
-assessee changes over from an earaings basis to a cash basis be cannot 
-claim to exclude in the second >car items which vvere due to him at the 
end of the firet >ear A tax is not paid on larticular items of a profit and 
loss account but on the profits and gams of the business as a whole m a 
given year, and on the earnings basis book debts are only one factor 
taken into account m eslimaUng profits and gams The exclusion of such 
Items from the profits of later years is therefore only a concession 
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In the case of a moneylender whose accounts had been kept substanti-* 
allj on the mercantile basis the Income tax Department decided to tax 
income for sertral years on the cash basts as a consequence of the ruling 
m C/ii/MCK’u’ case 3 IT C 321 The assessee later on offered to be 
taxed on the nrercantife basis if the Income tax Officer excluded certauj 
untaxed item, of preceding years and received the tax on other previously 
■untaxed items m instalments The accounts had all along been kept on the 
same basis ns mercantile and the change had only been in respect of 
the basis of assessment The Income tax Officer did not accept the 
assessee s condit ons but nevertheless added to the current assessment the 
amounts that had not been taxed in earlier years It was held that in the 
absence of the unqualified acceptance of the assesses the Income tax Officer 
could tax escaped income only in accordance with section 34 AmrUv.vman 
\ Commissioner of Income tax CP 1937 ITR 721 

In Commissioner of Income tax Bombay v Medan IWs ITR I bv 
an unusual case n company had for several years wrongly deducted tax 
from dividends and was compelled by a court to repay such tax The 
•question arose whether such repayment was taxable m the shareholders 
hands as dividend and the appellate tnbunal found as a fact that dunng 
the years when tax had been wrongly deducted by the company, the share 
holder had been a sessed on a gross dividend which was higher than the 
net dividend plus the cax deducted. Consequently the rej a d tax could not 
be taxed as a new dmdend at the time of repayment The High Court 
<ieclined to interfere on the ground that the question was one of fact 

Applies only to assessments under section 23 (3)—The proviso 
to this section apples strictly speaking only to a.sessmctils made under 
section 23 (3) If the return of the a<$essee is accepted and the avess 
•ment made under section 23 (1) no question can arise under «ect on 13 
Nor Will the section apply if the assessee is n default and as a conse 
•quence assessed under section 23 (4) inasmuch as the Imome tnx Officer 
IS not bound to follow section 13 This section in fact add nothing to 
and takes nothing away from «ection 23 (3) Curtda Subbayia \ Com 
vitssioner of Income tax bladras 1939 ITR 21 There is nothing 
however to prevent the Income tax Officer even when acting under 
«ection 23 (4) from following section 13 if he ha. access to the ns'C'sees 
accounts 

The absence of any reference in section 23 (3) to section 13 or to its 
substance is due partly to the fact that it would have been redundant and 
parth to the fact that section 13 applies onlv to sections 10 to 12 whereas 
•section 23 is of general application The only section under whch an 
assessment can be made is section 23 md the only section which provides 
the method of eompining profits etc under secuons 10 to 12 is section 13 
Therefore section> 13 and 23 cannot be d vorcesl from each othtr So 
when miknng an assessment under section 23 (3) if the fneomt fax Officer 
is not satisfied after examin ng the accounts (umler see on 22 (4) | and the 
evidence produced (under section 23 (2)] it is open to him to avail hm 
•«elf of the provt ions of section 13 if be finis that theaccmims do not serve 
■as a safe gu de in calculating the assessce s profits Gangarom Balmuiund 
\ Commissioner of Income tax 1937 IT R 464 In domg so the 

Income-tax Officer must take step* to procure nntenal if not alrea ly m 
possession of it and he can call witnesses and make enquiries and on the 
material before him make an as«es.«ment to (h^ bc« of fus judgment The 
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only difi^rence between such an assessment and one under section 23 (4) 
IS fet the method of the latter 1 ^ouId be more summary Gunda Subbay^a 
V Cojitmtssioner of Income tax, Madras, 1939 ITR 21 

Swtion 23 deals ^slth assessment and section 13 with the computation 
of profits one of the elements in the assessment Commxssioner of Income 
tax C P V Badmdas Ramrai 1939 ITR 613 

The use of the proviso to section 13 can only arise m cases fall ng 
under section 23 (3) In sudi cases if the accounts are rejected as to 
method of accounting but accepted as to facts te, as being true the 
need for the proviso will at once arise The proviso merely lays down 
how the materials before the Income tax Officer shall be used and has 
nmhing to do with what the Income tax Officer should do with information 
obtained by his private enquiries Commissxoner of Income ‘ax S\nd \ 
Khemchand Romdas 1940 IT R 159 

While it IS agreed by all that where true accounts are produced but 
the profits are not properly deducible therefrom the proviso operates there 
is ditterence of opinion m respect of its applicability to cases m which 
111 *. unreliable According to one view (that of 

P««mriQ2i}T*?1St Commirnonrr of Income tos 

1 Y^ich reviews most of the authonties) the proviso 
SLn ot f V the assessment is made under sub section (3) of 
f« ,1 Tt * According to the other view it 

i accounts as false and yet base the assessment on them 

therein or inferences from them can be used by 
;« .ft I# assessment Section 23 h complete 

^ j **7* nothing as to how evidence shall be 

appraised and what the Income tax Officer should do when he rejects evt 
oence as worthless. 

rate profits—Estimate of—It is under this section that assess 
raents are made on an assumed flat rate of profits on the tumo\er Such 
>f the accounts kept by the assessce art 
the profits cannot be easily deduced therefrom The basis of 
previous practice and expenence of the Department 
trades Patfnatal v Cowmwjwner of Income tax Z 
1 1 C 432 The flat rate which is assumed as the basis of profits does 
V Commxsnoner of Income 

315, Asgar Ah v Coiwmwjjoner of Income tax Oudh 6 
A ff ^ * a ^ nothing to prevent an Income tax Officer chaigmg tv'® 

ditterent flat rates for two different assessees in the same locality No qu«^, 
5ee Dayaram Sobharam v Commusioner of 
Income 2 IT C 26 Where the principle of estimating at a flat rate 
is m Itself not rontested the amount of profit is entirely a question of fa^ 

Porosejhah v Commtsnoner of Income lax, Punjab 1933 ITR 219 (P 
C) Ramchandra TolbaTehv Comrmssxorter of Income tax 1939 
151 In re Naradwtp CAonrfro Nagendra Das 1939 ITR 488 (Cal) 

A company sold stamps tfirongh retail dealers who passed them on to 
purchasere of goods and when the stampS^ were collected and presented bv 
the purchasers pnzes were given hy the company The profits of the com 
pany were the difference betiveen the prices at which the stamps were s^u 
to the retailers and the cost of organisation pnnting stamps and prize^ 
Since the unredeemed coupons were substantial the cash basis of 
mg would have resulted in a loss in the last year of the business and tne^ 
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question arose what allowance should be made for the unredeemed coupons 
m a given jear It was held that the allowance to be made was a question 
of fact, Crown v Commismncrs of Inlat^ Revenue, 19 Tax Cases 155 

Return—Non-acceptance of—Notice to assessee—While under sec¬ 
tion 13 It IS open to the Income tax Ofiicer to compute the income on such 
basis as he may decide if the method of accounting adopted bj the assessee 
IS irregular or such that income cannot be properly deduced Irom the ac 
counts, this section does not entitle the Income tax Officer to dispense 
with a notice under section 23 (2) tf he docs not accept the return filed 
b> the assessee, Rampraiap Sukhdial v Comntustorter of Income iax, Delhi, 
3 I T C 362 That to say, if the income as calculated bj the Income-tax 
OiScer from the accounts {produced under section 22 (4)] or any other 
evidence differs from that given in the return filed by the asse«see, the 
Income tax Officer should give the assessee an opportumti of expbuung 
the return and producing the evidence in support of it, even fliough, m the 
end, the Income-tax Officer may have to work out the income, on his own 
basis, from the accounts produced or the other evidence The notice under 
section 23 (2) is not bound to disclose on what basis the Income tax Officer 
proposes to make the assessment 

The proviso applies only when no method of accountmg has been 
regularly employed, or when the method is such that m the opinion of the 
Income-tax Officer the income cannot prepay be deduced therefrom In 
s case therefore in which the Income-tax Officer said nothing in his assess* 
ment order about the method of accounting employed by the assessee, but 
merely expressed a doubt, for whidi he gave no reasons as to the genuine¬ 
ness of the accounts, it was held that a notice under section 23 (2) was 
necessary if the Income tax Officer did not accept the return and that in 
the absence of such a notice, the a$se$«ment was illegal, see Kem Das & 
Sons V Commissioner of Income-tax, Lahore, 7 Lah. 138, 2 ITC 213 

If the assessee s accounts are found to be not genuine there is no obli¬ 
gation either under the bw or m ordinary fairness to inform the assessee 
of the basis on which the Income-tax Officer proposes to make an estimate 
of mcome, etc Ev en if the materials before him are insuffiaent, the Income- 
tax Officer must somehow make an assessment to the best of his ability 
It has been suggested however that il the accounts are not found to 
false, the Income-tax Officer should inform the assessee of the defects ifl 
the accounts though the Act does not place this obligation on the Income- 
tax Officer, Chan Lo Cfiican and Tong Hock Hin v Commissioner of Income- 
tax, Burma, 3 ITC 397, Gunda Subbayya v Commissioner of Income- 
tax, Madras, 1939 IT R 21 There is no onus on the Income tax autho¬ 
rities to prove by positive evidence that the accounts are unreliable or that 
the profits cannot ^ deduced therefrom or that the figure a«:se>sed by them 
IS the correct figure, Gangoram Balmukund v Commissioner of Income tax, 
Punjab 1937 ITR 464, Ganesh Lai attd Sons v Commissioner of In¬ 
come f^. U P, 1938 ITR. 390 

“Method employed'—^These words are used in the proviso refer to 
the manner in which the accounts are Kept, and if the accounts tendered by 
the assessee are ‘cooked or fictitious it is, obvnousi), not possible lo deduce 
the profits from them But even if the words arc used m the second alter 
native of the proviso m a restneted sense. ».e, as referring to the sjstem 
of accounting, if the Income tax Officer rejects the accounts on the grjmnd 
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that the assesses keeps no stock registers or vouchers or (hat he employs 
“^7,'S nrt conclusive in ascertaining the true 
proBts It cannot be said that he is not attacking the method of Recounting 
P°''cr under this proviso Gangaram 
Balmuhund \ Commissioner of Income tax Pwtiab. 1937 ITR 464. 
(janeshlal v Commissioner of Income tax, U P 1938 ITR. 390 

incomeX toe'KZe" roffiS 

figure The Incnmi* fav r»fK 'vithout any reasons for arriving at the 
aS evidence See ^ guess Without 

2 TTP ms p j; II ra 1 V Coiumtsstoner of Income tax, 

) 4Tt V of iZmT^x, UP 

•s not dealt with uldtr 4 Whe’’^^ been produced and the case 

the profits under this * (4) the basis and manner of computing 

While a reference to Mri.« section 13 have to be legal and judicial 
eircimistances be an adeoua'le”basir’'"‘“ “'’‘r “ss'ssee nught m certain 
or conditions of trade Snerallv rcp“»““" 

Ramhhel-wan and adequate basts In re 

not however mean^hL ewn ^TR 607 ^11) Thu does 

Income tax Oificer must bas.^ assessee s accounts are unreliable the 
absence of ^Iiiive widen™ m “''O""" 

Oimmismntr of iKcomt tax <'“” 7 “™»i Balmukmd v 

of the assessee to p”Zi Iceonn 'f >TR 464 It is the duty 

to do so and if the TnrAmJ!!!^^ true income and if he fail* 

of his ability on the matenals*he1^ makes an estimate to the be»t 

Maharajadhiraj of Dharbhanan^^ the assessee must put up >vith it 

283 Addinc ontn ^r^Rt T of huomciax 4 ITC 

which the assessee cannot credits to personal accounts for 

reasonable exercise of itscre?iornL^*n^*‘^‘°’‘^ explanation wll be a 
law In re Muhainad Avub nn^ Sf t nse to a question of 

The Income tax OffiL hnLjL^ 1941 ITR 610 (All) 

not act arbitrarily even if he consistent ind logical and mu>t 

not for example acc^t only certari^ni^^ 
as incorrect or add arbitrary fibres Awthoff 

elusion Shtva Prasad Gulia ^ ” "'•hout giving reasons for his con 
IT C 406 Htrabai Dcsa{ and Sons"v^r" tax, U P ^ 

Bombay 1936 ITR 0^ n .c Commissioner of Income tax 

either to aceXt or to rlect^tV^^ under no obligation 

accept the accounts only oartiallv tS*]!-*..?* ^ '® °P'" 

Income tax 6 ITC irJ ( ah \ v Commissioner of 

Tulal 1938 ITR 221; o//«fome far CP v Ach 

sessee to that effect obligation to issue a notice to the as 

UP 1941 Commissioner of Income *ax. 

genuine accoiwts le \v.tKn Income tax Officer rej«t 

graund th,t ”ey Ire euS“ ,5/ ^ 'n ' 

a,oner of Income rax 2 lTr puj'ffiu’i'f Dhamram v Con vox 

of IncoLetax U P 4 f T r 5ll ^ 

Struck koahunath Mnhnei} (AH) or that balance ha%e not been 

Onssa 2TTr 302 nr iT, *° w <7<»ninwji(»rfr of Income tax Bihar enf 
rl fJ ^ sbmyn are not adeouate Pioneer Sforii 

Co ltd V Ccmmis^oner of Income V»r. Punjab 19M ITR 30a or that 
foreign business also of the assesses or that thc> 
do not show his wealth and its distnbutton P R cf f M Mulhukarttppa* 
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fact that the Income tax Officer has justifiably proceeded on a basis and 
in a manner of his own m compahnj' the assecsee s ncome do<.s not how 
t.\ er exempt his computation from exaimnst/on on appeal and if it appears 
that the income tax Officer adopted a ftrong method the assessment maj 
be set aside Comnnssionfr of I$uome tax Bihar and Orissa ^ Afaha 
rajadhira; of Dharbliaiiga 1933 IT R 91 (P C ) He «;hould al o indicate 
in his order the material on which he bases h s asses, ment since his order 
ma> be the subject of an appeal Gutrda Subbayya \ Commissioner of 
Income tax Madras 1939 I T R 21 It should be noted that while under 
this sect on the Income tax Officer ma\ m certa n circum taiices reject iht 
asses<ees method of accounting he cannot reject the account unless they 
are false P R A L 3/ Muthukarupf^n Chetliar v Commusioncr of 
Income tax Madras 1939 ITR. 76 The Court will not interfere with 
the action of Income-tax authorities under the proviso to section 13 unless 
their action i>. arbitrary capricious or unreasonable Ganeshda! 
Ramcband \ Commissioner of Income “ax Punjab 1941 ITR 241 
MakhaHal Ratnchand v Commissioner of Income tax N 11 FP 1941 
ITR 330 Eknaih Bellappa v Commissioner of Incon e lax Bombay 
1942 ITR no Pandit Pearylal Slukla v Commissioner of Income tax 
UP 1942 ITR 416 (AH ) Sardar Sugar Smgh v Conmissioner of 
Income tax UP 1942 ITR 441 (Bom) 

Where an asscssees profits as disclosed b> the books were unreason 
ably low having regard to his profits m preening years and the current 
profits of others and the books d d not show from whom be bought or 
even the nature of what he bought it was hell that the Income-tax Officer 
had matenals to justify the inference that the books did not duclose the 
true profits Ganeshilal Ckappanlal \ Commissioner of Income tax UP, 
1941 TTR-81 (All) 

The non production of debtors accounts cannot m itself create a con 
elusive presumption that the debtor had paid money to the creditor (as»es 
«ee) In a case therefore in which the drfitor firm hid cea«cd to exist 
and no question had been put by the Income-tax Officer to a partner of 
the firm (who appeared before him) as to payment of interest to the 
assessee and there was nothing to indicate that thd firm s books were being 
deliberately withheld it was held that there was no evidence to find that 
interest had been received by the asscssee Uaramdas Bkagri'andas v 
Commissioner of Income tax Punjab 7 IT C I3a 

In a case in which the turnover and stocks of an as'cssee ro«e but the 
profits «hown in h s books dccl neil to a very low level nonvithstandmg the 
bullish market m the commodity in the year and the assessee d d not 
produce extraneous evidence f r voucher and correspondence to support 
his books It was held that the tneome tax authorities had evidence to 
justify their rejecting the accounts and making an estimate of profits at 
a fiat rate Badnshah Sohanlal v Commissioner of Income lax (1936) 
ITR 387 

The following have been hdd to be adequate ground for rejecting 
accounts as unrelable tir, suppression of vouchers for purchases m 
circum. tances in which the existence of vouchers can be. rca icial ly inferreil 
(eg, when other merchants in the «ai« trade and local tj take loisehen 
and proelucc them or when purchases are male bv low pa d subord nates) 
suspicous adjustments at ent cal dales (eg. end of ili- year) for whicli 
no sat sfictory rxphnation is given unexplained entne* in pcrroiul ac 
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whether there is evidence for the €mdmg ^ question of Ian a 

Coii;mr”on"r®re'„o°'' 35 ®''“‘°“ “"“"‘'-English Iaw-Wh.le tht 

“ar^/T" r 

165 Thic^ professional accountant Hunt accounts pre 

8 ATC affirmed by theSr.tf^f ^4 Tax dises 

“ 240 14 Tax Cases si ^ ^ >" v Cooper 

if ^e Commissioners irrespectiv/*^'T”»u^* bound to be 

tants If production of cerlificfl^y/.l^^ 

-oners LtnSf^? <^ply ST 

the Comm'ssioT ±7""*^ """’P'"" ^a.ns a 
for their accounts as a random assessment If 

on i\hich the fin!? may be^atisfip^T *11°“^** g‘'’o reasons 

rnissionws can hased^ In thf th.rcwtis evidence! 

other relevant^ hy practice and by their evidence Com 

Revenue fri ^ a®5^’°"s Anhrson " of the business and 

Poliblt' ! 

{“’‘S'—''Wrjhlnh*’™^ "counts—Income tax 

arbiter on tu *b»t the IncS,,?“'^oi"''"‘''^ ‘‘7 “ic proviso 

V Camt« “iclhod of accoimtinn^^ *^^i ’‘'’‘“C'cg the income profits 

IJlyZ Of 7«romero, Sj”P'“7Cd Colofeiond/o/mie# 

b?Ih, Pn?"?."'"‘be power of tho^.^ “» This dictum 

“IS niisam™"S' ””' 

the proviso must be fairly 


m 

AI^ birrm JonuT, CoZT “ Officer was the soimdesi 

>78 eiTC d^ “/Income ,aw TamuJ 

the income”^ been regularly emolove^* '* is established that no method 
and Se T„ be PToJerly dSTl”" 'b' "’'•b'd is such that 

fhe ”’'*“ Office? be^onS ??*- Pmviso comes into operaton 

i ' '" 'rhich the me? “Silf n"biter of the basis on winch and 

iVt"" -Pan,of, I Ftc 'pa7“Er“"^ ^s/.ardor v Cononu- 

Putiidb 7 ITr'^^^°0’“iii“' Behram v Com 
-and the Court wdt no, ,„S°„ IJJZ.Z’? ’b' ““"''“n 'S one of fart 
nr capnciou^y excr^sed SnT™ ‘S'discretion has been improperly 
/nromrlen Pmjoi 19d'I-p R v ConmiunonrV o/ 

of accounting it is the duty of euTV, '' ‘bere is a regular method 

the true profits ran be Officer to examine whether 

Bombay v Sarangpur Cotton Co 5^ ^ <^mmtsstoner of Income tax. 

ixoo i 1 i< 36 (PC) 
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str' An inference that the books of account produced are not complete 
r/fj because of the non production of certain books called for coupled with 
css certain other facts is a question of fact, ComttusflQner of Income \xx. 
Hi Burtna V E M Chelttyar Finn^ 4 IT C. l\l, Rultamal Rainmall Bam v 
Commtsstoner of Income tax, Purtjab, 7 ITC 352 Whether the profits 
can be ascertained with any approach to accuracy from the books or not 
is a question of fact, James Cycle Co v Commusxoners of inland Rrxnue, 
^ 12 Tax Cases 98 (C of A), Mokaratadkiraf of Darbluinga \ CommU’ 
to jicTMcr of Jttcome tax, 9 Pat 2-W 41T C 283, In re Radheylal Balmukund, 
58 4 ITC. 454 (AH), Neki Devi v Commissioner of Income tax Punjab, 
'* 1934 ITR. 3^, Dtwan Chand v Commisaoner of Income-tax Punjab, 

c 1934 ITR 382. Similarly what exactly is the «ystem of accountancy 
Ir followed by the assessee is a question of fact and unless an Income-tax 
tu Officer exerases his discretion capnaomly or unjustly, no question of law 
can anse m regard to <uch matters, Ferozeskah v Commujwpicr of /«co»ie 
tax, Punjab, 4 ITC 315 When an asses-ec has omiltcil from his return 
hrge amounts which are taxable the Income tax Officer is entitled to 
e assume that there are other simitar amounts omitted but not discovered 
t and make a reasonable addition to the estimated as^essable income No 
• question of law will anse, Str tlonsingh Gour v Commissioner of Income- 
, tax, Crnlral Provinces, 3 ITC 350 Also, where owing to the incomplete 
ness or unintellijpbility of the accounts assessments have to be made on 
estimates it would be open to the Income-tax Officer to add an estimated 
figure to the admitted figure of nicome, Mehorojadhtrej of Dorbhenpo v 
CommifjvJncr of Income tax, Bihar end Onsso, 4 1 T C 283, 9 I’al 240 
Where an assessee mauitamed eight years ccmtmuoiis accounts for 
debtors tn which the reecipts were recorded as ca*h jaul vMibout any 
alloeatton birtwecn principal and interest and subsequently atlocauon was 
made without regard to actual dates and on no dcnnite basu and the 
Income-tax Officer computed the income under the proviso to section 13, 
the High Court declined to interfere. Falchehond Chhoiadlal v 
Commissioner of Income tax, CP, IWS ITR. 198 

Methods of accountlng->Power of Income-tax Officer to altcr.~- 
It was suggested in Banstfal AbiteliO’td v Comtrusionrr of Income-Six, 

3 IT C 57, that under the pronso to this section if the Income-tax Officer 
considers the system of accounting of the assessee to le- unmitaWe or 
improper, he can issue specific orders asking the as$es«ee to chirgc his 
method of accounting, but until he has done so, the system of accounting 
adopted by the assessee diould be accqited bv the Income tax Officer The 
Income-tax Officer's duty is to compute the profits in acconlance w iih the 
method of accounting r^larly emplmfil bs the asses cc, or if no roe'hoil 
of accounting has 6^ regufarfy empAijea or if f/ie meffiod ernffoyeif is 
snch that in the opinion of the Income-tax Officer the mean c profits and 
gams cannot properly bc'dcrfuccd tberrfnwn in such manner, le. m as 
equitable a ln«s as possible, as he mav delcnmine WTiat the Court 
apparcntlv tnterded is that basing actq>t«iS an asicssee’s mt*ho«l of br<k- 
kecping as reflecting his true profits, the Departm^' ernnoe- go hack on it 
without giving the aiicssec a chance tt» re-a*Tange hts book lerieng 
Method of accounting—Varying.—-It it rr» open to at axwrssce wSo 
mamta ns accoynu on the * eareed bans lo daim that a partiroJar jtm 
Items should be wTarked otr on a ’’teeetjtC bosis No qoestt«i of liw nnira 
in such a cate and the Ircome-tax Oncer bat ahw 's’e dscrrtirfl a» to tSc 
roeihosl of compulicg p-ofits, T O FoHe* \ CommHtu>iier cf Tneomt'tot. 
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Burma 3 ITC 435 The di^^rction honever is not absolute but quasi 
judicial as pointed out by the Privy Council in the Sarangpur Cotton Mtllt 
case 

Whether a method of accounting has been regiilarlj emplojed is a 
question of fact but it is open to the assesscc to change his method though 
fj’oni year to year In doing «o he should satisfj the Income tax 
authorities that he is doing so in good faith and with no interest to defraud 
Revenue If the Income tax Officer is not satisfied the assessee can ap¬ 
peal to the higher authorities Sarupchand \ Commissioner of Irtcometax 
Bombay 1936 ITR 420 Ultimatelj, everything turn*; on whether the 
true profits are reflected m the accounts or can be deduced therefrom 

The fact tliat a certain debt may turn out to be bad is m itself not an 
ad^uate reason to justify a change m the method of accounting for a parti 
cular period the proper course is to claim an allowance for bad debts and 
cvmtuaUy if necessary and permissible a refund under section 48 A (now 
fcay 19^ ITr! 2^"°' Commissioner of Income Bom 

O"!) ■'Ctiial If rcali ed losses dunn|; the accounling 
”01 estimated fuiurc losses maj Im taken into account in ami 
L£ 1 , t' f?''™-' <S- Sons V Coinmwjtoiicri of Mood Rni 

‘ Sc L T 51 Wlm»lcr & Com fan, v Co< i 
mmoners of Mood Rivenac (1925) ScLT 623 12 Tax Cases 813 
R 27 efeStfe , m Comm,soanm of Income tox 12 Tax Case. 

^ (Excess Profits Dun cases) under section 10 
Bombay 6°I f^C^”lS 4 ^ ^ oohor Slate) v Commtswrer of Income tax 

a =■'’ oscenamed debt and therefore not 

Sd was ,Zm,ll^ ita®' s'”Se accepted by them 

that The '[ Profits Duft ““ 

as Ihe wnhTiwT“,",? ‘■1 ”eo'"st the Profit and liss aicount 

debt Ford A-Cn v was not the givmg up of an ascertained 

aeot i-orrf 6- Co v Commissioners of Intend Revere, 12 Tax Cases 997 

Apnl To JuTTthcTT W'SnTSa? T-T "> J™' ^■'T 

Substantial expenditure on reoaii^ ^ involving cessntion of worL 

as a consequeifce of such ceS ^ l^ecome neces^ry 

July though it was known m T.in» expenditure was incurred after 

expenditure was necessar\ P the accounts were closed that Such 

penod endine Ah Provision was made out of the profits of the 

was held b) Th?Ho£ of ,T' '=‘P'"'i't”r': later on ind it 

from the profits of TR ' P™"®!™ could not be deducted 

purposes STTonpL CoJf cT *'■ J""' Excess Profit, MI 

TC 48 ^ ^ Comtmssvoners*of Inland Revenue 7 A 

to^harge ^r”^nnZ7 1'*^ saying that a man is entitle 

he went suoDert^* ♦ his expenses for Sunday night because though 
on Zn^Sinf \fj] --ething^tri for hu breakfast 

Equally it is not open to the assessing officer m the absence of expre^vi 
egis ative provision to that effect to i a contmgeS ^S^sment and 
say that an item is taxable but that it shall not be taxed until it is actually 
received Income cannot be taxed unless it exists Li Col Lambe v Com 
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mUsjoners of Inland Rnenue, 18 Tax Ca<es 212, (,1934) 1 KB 178, 12 
A.TC 398 

Sec also note> under secUtm 10 (2) (xv) under the heariinp Tuture 
losses 

Method of converting other currency—^Thc proper method would 
seem to be as follows — 

(o) Fixed Capital transactions—at rate of exchange on date ot 
transaction 

(ft) Floating capital—at rate as on date of batince-shcei {this is 
the onl} practicable, e\cn if not coinpletcl) logical course) and 

(c) Profits—at aserage rate for the penod if available, otherwise 
as on date of balance sheet 

This also seems to be the method followed m the Lntlcd Kingilom. 

In evaluating in local currenc) the transactions between an a«5c<'ee 
and his foreign cu'tomer', regard should be hid to the conduct of the 
pnrtit-s and the course of transactions between them if there is anj doubt 
or ambiguitj about the contracts subsisting Ixtwcen them, Radio Pictures 
\ Coinmisstoners of Inland Rctvnue, 16 A T C 236 following If'atcham v 
Attomey-GeneraJ of East Africa Protectorate (1919) A C 533 

^^^ere mterest on certain debentures was fujable at the option of the 
debenture-holder, either in aterlmg or m flonu> or dollars (at certain fixed 
rates of exchange irrespective of market rues) and pavment was taken in 
dollars as a consequence of the United Kingdom going off the gold stand¬ 
ard, It VMS held that income-tax was recoverable onl> on the l»a»i* of pn>- 
ment in sterling The option to receive in foreign currency vns onlj an 
added nght of deliver) of a commoditv, ti;, flonns or dollars and in an\ 
case, the person posting the interest warrant could not sav at that time how 
the option would be exercisesl, Rhotena Corforofion v Commissioners of 
Inland Revenue. 17 ATC 71 (HL.). 

14 -. (i) The tax shall not be papblc 
Exes^hont ot a by an asscsscc in fcspeci of.any sum vvlilch hc 
rnersJ nature rcccivcs as a member of a Hindu undivided 

family where such sum has been paid out of 
tlic income of die £amil>. 

(2) Tlic tax sliall not be pay-able by an assessec— 

(a) if a partner of an unregistered firm, in respect of 
any portion of his share in dxc profits and gains of the firm 
computed in the manner hid down in clause ( 4 ) of sub-section 
(1) of section 16 on vvliich the tax has already been paid by the 
firm ; or 

(b) if a member of an association of persons other tlian 
a Hindu undivided family, a company or a firm, in respect of 
any portion of the amount which lie is entiilet! to receive from 
the association on which the tax lias already been paid by the 
association ; or 

(f) in respect of any income profits or gains accruing 
or arising to him within an Indian State, unless such inromr 

E rufits or gains arc receiv ed or deemed to be receivnf in itr 
fought into llrimh India in the previous year by or on belialfof 
the a'sestt-e, or are assessable yndcr section 42. 
i-w 
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History—Section 5 (1) (/) of the 1886 Act was as below — Nothing 
shall render liable to the tax any income which 

a person enjoys as a member of a con^any or of a firm or a Hindu undivid 
ed family where the company or the firm or the family is liable to the 
tax In the 1918 Act all these items were excluded m computing the 
taxable income of the assessee [see section 12 (I)] but they were taken 
into account in fixing his total inrame’, * e, the rate of tax (section 13) In 
1922 income from a Hindu undivided famdy was again excluded from 'total 
income * c, the position before 1918 was restored 

Sub section (2) was entirely recast in 1939 m conjunction with sections 
3 16 18, 23 (5), 24, 26 and ^ Qause (c) of sub section (2), together 
with corresponding additions m section 17, was introduced in 1^1 The 
last thirteen words of sub section (1) were added m 1944 

The present acheme is explained as follows m the notes attached to the 
Statement of Objects and Reasons in 1939 

SuihsecUon (2) (a) exempts from taxation dividends of companies 
whose profits have been assessed to tax This provision needed amendment 
as the result of a Pnvj Council deasion that it exempts the whole dividend 
even when only part of the Company’s profits have been taxed Instead of 
amending It. It has been deeded to delete it and amend section 16 (2) and 
section 18 (5) [clause IS (2) and 18) The result of these changes wi« 
oe that a dividend will no longer be exempt It will be on the same footing 
as interest on securities and credit for the appropnatc amount of tax on it 
wll ^ given in the assessment Other sections affected are sections 48 and 
49 (Causes 5l and 53) 

Sub section (2) (6) and (r) of section 14 exempt the proper 

uonate shares of the taxed profits of firms and associations of individuals 
bince It has been decided (section 23 (S)—clause 23J to tax the partners of 
registered firms directly, this sub section as amended relates only to un 
registered firms and it exempts not the amount (which i» now exempted) of 
the firm s profits proportionate to the assessee s share therein at the time of 
making the assessment but the portion of the firm s profits which the asse«see 
is entitled to receive This change is made in pursuance of a decision to 
take as^e basis for income tax purposes the actual shared of the previou® 
^ar he same principle has been adopted in amending section 26 (clause 

Sub sec^on (2) as now amended exempts not the amount which a mem 
ber of an association receives but the amount that he js entitled to recede 
As regards the exemption wf the share of profits of a partner in an un 
registered firm with reference to his share of the taxed profits m the 
previous year and not with reference to his share at the time of assessment 
sec also section 26 

Hindu iJndmdcd Family—Taxation of —Tor a historv see notes 
under section 2 (9) A Hindu undivided family is taxed like an imh 
\tdual at a graded scale according to its total income and no account n 
taken ot how that income is distributed amonget the individual members 
when such individual members are assessed to income tax or super tax »n 
respect of their separate income This applies ct en in cases where the 
amount of the income of the Hindu undivided family is less than the mim 
mum taxable limit, and is, therefore, not liable to taxation m the hand^f 
the manager of the family The same remarks apph to super tax The 
taxation of the income of a Hindu undivided family thus differs fro"' 
taxation of the income of an unregistered firm since, where the profits 
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of an unregistered fim are not liable to lasation in the hands of the firm, 
such profits are taxed m the hands of the individual partners, both for the 
purposes of income to [section 14 (2) (6) and section 16 (1)] and 
of ^per tax (section 55 proviso), and where the profits are toed in the 
hands of the unregistered firm, the share of such profits of each partner 
IS included m his ‘total income’ for the puipose of determining the rate 
at which he shall pay income to on his other income [section 16 (1)] 
It should be noticed that sub section (1) and clause (c) of sub-section (2), 
section 14 apply both to income tax and super tax, wherea» clauses (a) 
and (6) of sub section (2) of section 14 apply to income-tax only—-jce 
section 58 •' ^ 

See, la particular, notes Under section 2 (9) relating to maintenance 
charges received by members of Hindu families The Patna High Court 
have held that section 14 (1) applies only to income in which the payee has 
a vested right t.e, which already belongs to him While the section relieves 
the assessee from the burden of proving that the income has already been 
toed in the hands of the family^ it does not relieve him from the burden 
of showing that he had a vested right in it as a member of the family It 
was held accordingly that when the assessee had failed to raise the issues 
necessary for the determination of the question, be was not entitled to the 
exemption Commissioner of Ineotne lax, Bihar and Onssa v Maharant 
Laishmtbat Saheha. 1W5 IT R 49 

The widow of a deceased brother m a Mitakshara family who sued the 
Imng brother and his sons on the ground that her husband had separated 
from the family before his death agreed to a compromise, conceding that the 
family >vas joint and receiving a maintenance allowance from the Imng 
■brother and his two sons It was held, following Veiathan^s tost, 1933 
IT R 70 and Makanji Laiji's case, 1937 IT R 539 that the widow received 
the allowance as a member of a Hindu undivided family Her living 
separate was immatenal, because as a widow, she could not effect by her¬ 
self a separation from the family, Mussamat Radha Kiier v Conmisstontr 
of Irreome tax, B and 0 , 19-I2 IT R 229 

The widow of the holder of an impartible estate subject to the Mitak- 
shara law disputed the nght of her husband $ successor to certain parts of 
the estate, but settled the claim by a compromise under which ehd acknow¬ 
ledged the absolute title of the successor and relinquished in his favour 
all her rights, and in return received an allowance, inter alia, charged on the 
estate, which allowance was t© be her absolute property to which the 
successor and his heirs were to have no claim It ivas held that the widow 
had ceased to be a member of the familv and that therefore she did not 
receive the ^lowance as a member of the family She also did not receive 
the allowance for maintenance The allowance was therefore not exempt 
*om tax m her hands, Dwa^ar cf v af 

Income tax, (7 P. 1944 IT R-489 (Oudh) 

The real criterion in such cases is not nhetficr the allowance is paid 
contractuallj or whether it is fixed or fluctuating or whether it is charged 
on the estate but whether the payee continuc> to be a member of the 
family or has left it 

A Hindu widow who claimed that her husband had separated from 
the family before his death Compromised her claim, the coparceners of 
her husband agreeing to give her Rs IJXXJ per annum as maintenance for 
her life Ultimatel), the family divided into five units and by arrangement 
among themselves, to which the widow was not a party, two of the units 
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contemplate any greater nght than that explained by the Allahabad High 
Court. 

Payments not out of the faintly income—The concluding words 
m subsection (1) were added m 1944 

Hindu undivided family—^TTie object of this section is to exempt 
from taxation m the hands of an individual, that which has already been 
taxed m the hands of the joint family as such If, howeser, the indi\idual 
receives an income ahvnde from property which has not been taxed as 
that of a Hindu joint famil) then the provision^ of this section have no 
application Accordingly, m a case m which a person received an 
allowance from his son out of a property wrhich the latter had inherited 
trom his maternal grandfather, it was held that the allowance received bj 
the father was not exempt from income tax The allowance, of course, 
was gratuitous and the father was not legallj or otherwise entitled to it 
bj reacon of his being a member of the joint familj, AmBtca Prasad Singh 

V Commissvoner of Income tax, 2 ITC 92. 5 Pat 20 

Director’s fees—^The sums earned b> a Director of a company as 
fees are hts personal earnings even though he is a director onlv because 
the shares of the company belonging lo the family have been placed at 
his dispO'al, unless the joint family property is spent in earning the 
remuneration as director. Commissioner of Ineome^tax B & O \ 
Darsanrani and others, IWS ITR 419 See aUo Sardar Ifdra Singh 

V Commissioner of Income tax, B & 0 , 1943 1 T R. 16 

“Tax has been paid by the 6nn”—Prior to the 1st April 1939 the 
corresponding word* were ‘have been assessed to income tax’ So, 
whereas lormerly, the partner’s immunity depended on the assessment of 
the firm, it now turns on actual payment of tax by the firm This sub¬ 
section which now applies only to unregiNiered firms, formerly (before 1st 
Apnl, 1939) applied to registered firms al^o 

It will be seen that while this section uses the word "paid’, the corre¬ 
sponding proviso under section 55 still adheres to “assessed ’ 

Profits can be said to be ‘assessed to tax" only when an order has 
been made determining the sum payable as tax and not when calculations 
of profits and losses have been made ^^^ 1 cre. therefore, the profits of a 
firm are more than wnped away by looses, and the partners receive m the 
nature of interest a share of profits, such share can be taxed in Ihetr hands, 
Seth Konhat^alal v Commissioner of Income tax, UP, (1937) ITR 739 
(All ) This question cannot arise now the law having been amcndeil tn 
1939 

From 1st Apnf, 1939, the exemption applies only to the share of 
tJw ponoer .'s enfssJfd So srresir, doX pvopsetMfsstc 

to his share m the firm See notes under section 16 

Taxation at the source is more a lability than a nght and it is not 
open to a partner to claim that he should not be faxed directly on hi» share 
of the profits of the firm In re Xeemchand Doga, 5S Caf 1201, AIR. 
1931 Cal 686 , 5 ITC 206 See also notes under section 34 The hw 
a- It sfind* since 1939 however ,—see section 23 f5)—lavs down clearly 
when partners of firms are to be taxed directly and when 6nns themselve- 
A partner received a salary from bis firm and such salary wis dis¬ 
allowed as a deduction from the firm's taxable profit* For certain ren-on*, 
the firm’s profit was 'ml’ and no tax was paid by it Th-* question arose 
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whetlier the salary could be taxed ta the hands of the partner and was 
answered jn the affirmative S V K L Somasundaram Chethar v Com 
mustoner of Income tax Madras, 55 Mad 885 AIR. 1932 Mad. 435 
^ses of real double taxation are met by notification under section 60 
No 8 dated the 24th March 1928, which is still in force Before 1939 
cases of partners being taxed a second time came within this notificaton 
but with express proMsions m section 10 (4) and section 16 (1) laying 
down how payments to partners by firms should be treated such cases will 
seldom arise now but if they do this notification ^vould stijl seem to ^pply 
Associations of individuals not being a firm company or Hindu 
undivided family—Till 1930 the profits and gams of such associations 
were liable to be taxed twice once in the hands of the association and agaip 
m those of the members Qause (b) was amended m 1939 so as to refer 
o the amount which a member js entitled to receive from the association 
instead of to what he receives thus assimilating the position to that of 
partners of unregistered firms 

States—Clau<c (c) of subsection (2) which 
Brit sh TnH seeks to tax on a remittance basis the income of 

no Indian States Such income even if 

the MtT if» residents total income i e for determ ning 

foief^i uii u'® Up to Rs 4 500 of unremittrf 

hoSr £ *" State or elsewhcre-wH 

iXitv ^ t.oth for rate and for 

section^4 accordance with the third provi«o to sub section (1) of 

do'vn the rate at which such income arising in Indian 
w " 1 brought into British Ind a The amount 

£11 I- income both in the year of origin and m the 

orrenuttMoe*^”'^* s«<^t«on 17 seeks to mitigate this effect in the 

nolficalions under section 60 regarding the 
S^Sy ^ dividends from super fax m the hands of an investment trust 

fim, *tt the United Kingdom -In the United Kmgtlc^ 

p , section 4 of the English Act) 

' Schedule D the partnership is t^^^ 

jointly and m one sum and under sections 14 (3) fc) and 20 theindvidual 
I»rtners can get relief based on the proportion accord ng to their shar»of 
the joint income of the parfner^hp What is allocated is the statutory 
p°i., 1"^ Gaunt V CoiHWniwonerr of 

^^rxns-v Comvnssioncrs of Inland Revenue 

12 ATC 48 18 Tax Cases 174 (1933) 2 KB 557 

IS (i) The tax shall not be payable in respect of 

sums paid by an assessee to effect an xn^ 
Exemption m the case of rancc on the life of the assessee or on the 
1 re insurances I,fe a wife Or husband of the assessee of 

in respect of a contract for a defeircd 
annuityonthehfeoftheassesseeor onthehfeofa wife or hus 
band of the assessee, or as a contribution to any Provident 
Fund to which the Provident Funds Act, 1925, appbes 
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(2) Where the assessee is a Hindu undivided family, 
there shall be exempted under sub section (i) any sums paid to 
effect an insurance on the hfe of any male member of the famil> 
or of the ^v^fe of any such member 

(2-A) Nothmg m sub-section (i) or sub section (2) shall 
appl) to so much of any premium or other payment made on a 
pohcy other than a contract for a deferred annuity as is in excess 
of ten per cent of the actual capital sum assessed , and m 
calculating any such capital sum no account shall be taken of 
the \alue of any premiums agreed to be returned or of any 
benefit by ^\'ay of bonus or otherwise ivhich is to be or may be 
received either before or after death either by the person paying 
the premium or by any other person and which is not the sum 
actually assured 

(3) The aggregate of any sums exempted under this 
section shall not, together with any sums exempted imder the 
second proviso to sub section (i) of section 7, and any sums 
exempts under sub section (1) of section 58-F, exceed in the 
case of an mdn idual, one-sixth of the total wcome of the asses¬ 
see, or SIX thousand rupees, \>hiche%er is less , and m the case of 
a Hindu undivided family, one-sixth of the total income of the 
assessee, or twelve thousand rupees, whichever is less 

History—Poor to 1918, this exemption rested upon a Notification 
under the 1886 Act Under the 1918 Act the one sixth wa» calculated 
on the chargeable income and not on the total income. 

As r^rds the onusSion (m 1924) of the reference to funds under the 
Prondent Insurance Societies Act 1912 see notes under section 4 (3) (tc) 
The follomng changes were made in 1939—(o) Sub-section (1) wa> 
altered so as to cover cases of insurance on the life of a husband and (h) 
a money limit of Rs 6000 (Rs 12000 m the case of Hindu joint famiLes) 
ivas imposed on the limit of l[6th of total income. Sub-section (2 A) was 
added in 1944 

Rebate of tax, how calculated—^As regards the method of calculat 
mg rebate of tax on insurance premia see section 17 (2) 

Supertax —No rebate ol—See «ectjon 58 which makes section 15 
inapplicable to super tax Vo rebate of super tax can therefore be claimed 
on account of insurance premia etc 

Single premiums—Insurance of husbands life, etc^—^The sums 
paid need not be annual or periodical payments A single paj-ment for an 
insurance pol cj is eligible for the exemption but the allowance is subject 
to the maximum limit of one-sixth of the total income and also to the limit 
of Rs 6000 (and Rs, 12000 m the case of Hindu uadmded families) 
and of the percentage referred to m sub-sectrtn (2 A), the last to be ap¬ 
plied to each policy individually The assessee need not be an adult nor 
the spouse No allowance can be claimed on miurances on the hfe of 
chddren or other relations except that in the case of a Hindu undivided 
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family the insurance may be on the life of any male member of the family 
or of his wife Also in the case of a Hindu undivided family the insur 
ance need not be on the life of adult male members or of adult wives of 
members 

Scope of exemption—^Under the provisions of section 7 (1) second 
proviso and section 15 taken together an abatement of income tax is given 
on such portion of an asse«sees income as may have been—(») deduaed 
from his salary under the authonty and with the permission of the Go 
vernment for the purpose of securing a deferred annuity to him or mak 
ing provision for his wife or children [section 7(1) proviso] («) paid b> 
him to an Insurance Company in respect of an insurance or deferred annuitj 
on his own life or on the life of his spouse but subject to the limits laid 
down in sub 'action (2 A) of section 15 or («j) paid by him as a contn 
bution to any of the provident funds mentioned in section 4 (3) {yv) or 
(ti/) paid by him or his employer and exempted as contnbution to a recog 
nised provident fund under section 58 F provided however, the total amount 
on all the items together on which an abatement will be permitted may not 
exceed one sixth of the total income of the as«essee subject also to the 
supenor money limit imposed by this section 

A member of a recognised provident fund under Chapter IX A ^ 
therefore get a maximum abatement of tax on one sixth of his salary under 
section 58 F and the difference between the above abatement and one sixth 
of the tax on his total income under section 15 To ascertain his total 
income for this purpose only his own contributions to the fund should he 
added to his salary and not his employer contributions or interestwfi? 
section 58 E See also section 58-R under which employee s contributions 
to approved superannuation funds receive the benefit of section 15 

It should be noted that there is no explicit money limit m regard to the 
second proviso to section 7 

Widows etc Funds—Contributions to the Widows Orphans and 
Old Age Contnbutory Pension Fund 1925 arc exempt from income t« 
Mncc they are deducted from the salaries payable bv or on behalf of the 
Crown to the soldiers concerned being sums deducted in accordance vntn 
the conditions of their service for the purpose of securing to them a deferred 
annuity and of making provision for their wives and children CompuI*°|T 
allotments from a soldier s pay made to his wife m Fngland under Art'Cie 
886 of the Royal Warrant for Pay are exempt from income tax since tlcy 
arc also deducted from the salaries payable bv or on behalf of the Crow'*’ 
to an individual being sums deducted in accordance with the cond tions 0 
his service for the purpose of making provision whether present or fuld’’ 
for his avife 

The restrictions imposed by the second proviso to sub section (I) 
section 7 and by sub section (3) of section 15 apply to the above contri 
buttons also No allowance is due m respect of voluntary allotments m-adc 
by soldiers for the above purpose 

Deductions at source on account of contributions made by an officer 
to provide pas^ge money for his widow and orphans under the Ind an 
tary Service Inmily Pension Fund Rr^lahons and the Indian Mib^^Ty 
Widows and Orphans Fund Regulations are exempt from income-tax 
Under the rules a certificate of health is required before an officer 
contribute and the contribution which he ha to pav is reguhted according 
to the age of the officer concerned ilneome-lax 1/onr«T/ ) 
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Combined Life and Accident, etc^ policies—Out of the premiums 
paid in respect of a policy that co\er» the risks of sickness and accidental 
injury and also the risk of death only so much as is attributable to the risk 
of death (from whatsoever cause) is admis ible as a deduction from the 
income liable to tax The portion of the premium so attributable should 
be settled in constiltation with the Insurance Company concerned (Income 
tax Mantial ) 

Withdrawals from Provident Funds—No rebate of income tax is 
allowed on any sum withdrawn by an as essee from his Provident Fund 
m order to pay his life insurance premium On the premium itself this 
rebate js no doubt admissible 

Marriage, education etc, policies—Although insurances on the Ufe 
of a child do not entitle the assessce to the concession it should be noted 
that certain kinds of insurance for ihe benefit of the child should be treated 
for the purposes of section IS as insurances on the life of the assessee 
Poliaes are often taken by asscssees with a view to securing a provision of 
a lump sum for their children for their mamage education or other pur 
poses at a stipulated time and the sum assured becomes payable on that 
date even if the sidiscnber dies after paying one premium only An insur 
ance of this kind is really an insurance on the life of the assessee as it ts 
designed to secure m the event of the assssees early death (though not 
immediately after his death) a benefit considerably greater in amount than 
the annual payments which he has made and consequently contributions to 
such policies are eligible for rebate under section 15(1) The criterion tl at 
should be adopted is whether or not there is a contract dependent on (At 
life of the assessee A fixed term polc^ under which neither the premiums 
nor the sum payable by the Insurance Compam at the end of the term 
are dependent on this life of the as$e see ts not an insurance policy (Income 
tax Ilianua! ) 

Rebate on foreign income —No relief is admissible on premium 
paid out of income accruing or arising out of Bntish India when such 
foreign income is not chargeable to Indian Income tax Where however 
in the case of non residents foreign income is included in total world 
income and it is not possible for the assessee to allocate definitely from 
which income—British Indian or foreign—the premium was paid the 
relief admissible vmU only be proportionate ic m the same proportion 
as the Bntish Indian income bears to the total worhl income’ (Ineonie-lax 
Manual ) 

Sterling—Conversion of—For the purpose of an abatement claimed 
Dy an assessee under this section insurance premia payable in sterling 
should be converted at the rate of exchange m force on the day on which 
be piemium payment was made m cases where the assessee w vsnaWe to 
late the actual cost of remittance (Income tax Manual) 

A claim for abatement under this section must jf the payment is 
made otherwise than by a deduction from salary be supported either— 

(a) hy tlie onginal recopf of the Jn»ufancc Company or fond (b) 
where the claim is made bv a servant of the Government or of a local 
authonty by a copv of the ongimil reccjjt presented along with the 
ongiavl to the officer who pays the sabry and attested by th,« officer 
who should after attestation return the onginal with a note endorsed 
upon It that it has been produced and allowed for i copy l^eing altachesl 
to the bills sent with the li«t of imisents, or (c) by a duplcatc re- 
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ceipt or certificate of pa}in]etit jpven by the Insurance Company or 
provident fund, provided a certificate is given that the original receipt 
IS lost or IS not forthcoming, or (d) when the insurance company does 
not issue a formal receipt, by a certificate of payment of the premium 
Where the Income-tax Officer is satisfied that none of the above pre- 
scnbed documents can be produced without an amount of delaj, ex 
pense or inconvemence, which, under the circumstances of the case, 
would be unreasonable, he may accept such other proof of payment of 
the premium as he deems sufficient 
Abatement on account of insurance may be given effect to by the 
person deducting income tax under section 18 (2) from «alaiy at the 
time of payment 

Where the payment on account of insurance premia, etc , is not claim* 
ea at the time when lax is deducted from salary, it may be claimed mi 
tM and m the return given by the assessee, under section 

A ^ or no assessment is made, a 

refund on account of such rebate may be claimed 

iin!^^*l*«*!** pe^ns responsible for deducting income tax at the source 
“"O" abatement jvhere claimed tbey 
thi. ^ °“5 ^ ''•'elher the abatement claimed unto 

this section exceeds one sixth of the salary or Rs 6000 (Rs 12000) 
no?., “an uta; be This will be investigated by the Income-t« 
Jt^Ht«t/^° whom returns are ftimtshed under section 21 (Income 

at the'n™ *>"5 a'uhuu uuuld not be clauuid 

?etuS oSsenhS'rV'i '**■ Note 9 tn the form of 

onivll™f '■'fiultion of the word 'paid’, but the 

Msessed unde '"'’lently govern this section if the assesWC i* 

nr™ section 10 or 12 But this will not allow an assessee » 
the premiums are adjusted be 

the insurance company out of sums at credit of the assessee eg, 1»”“'5? 

“c ^. 5 Tax Cases 13. 

A.L 161, fVaikins v Hugh /ones, 14 Tax Cases 94 

Companies, etc —The relief can be allowed only to individuals 

to compan"^ 

or other associations of individuals 

of lb?'ms'uranc?*on‘'b"'’lV'.'? “ in an unregistered firm m resl«‘ 

partners empSSs'^”e1t t«gardmg insurance on the 

partners of as regards the position c( 

of a^e4on^*(J!Jd*l°'r*” ^^^dowment' policies are poliaes on the 
of a pereon, CyO«/d \ Curfu, 6 Tax Cases 293 fl913)3K.B84 Simda^ 

development of endowment p^ 
oes, eg. guaranteed option polioes, i^ble endowment poliaes, etc, but 
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not policies that are known in the Insurance world as "pure endowments", 
that IS, contracts which provide for the payment of fixed sums at fixed 
dates, death not being one of the contingencies provided against by the 
policy, Joseph v Law Integrity Insurance Co, (1912) 2 Ch. 581 and In re 
NatiOr^al Standcsrd Life Assurance Corporation, (1928) 1 Ch. 427 

Per Lord Justice Euckley —I come to a consideration of the true 
meaning of the words "msnrance on his life ' There would, to my 
mind, be a significant difference if the preposition were “of' and not 
“on” I can quite agree that if you speak of "insurance of the life” 
that, as a matter of English, may mean a guarantee of a sum to be 
paid if the life ceases to exist, if the life drops That would be an 
insurance "of” it The insurance "on” it is, to my mind, a different 
thing It seems to me that means the msurance of a sum dependent 
upon iL The thing mentioned now becomes a contingency upon which 
the insurance is to be paid. The contingency is death or no death- 
death or life—and an insurance *‘on” life, in that sense, is an insurance 
of a «um paj'able or not payable according as the contingency of life 
or death is answered one way or the other Regarded thus, it is quite 
plam that, an insurance "on*' life includes, at a date, as an obligation 
to pay a sum of money, if life ceases, at such time as it should happen 
to cease The words I think, include an insurance "on' life, in the 
sense of an obligation to pay a sum of money on an event dependent 
upon the contingency of human bfe If that be sound, of course it 
follows that the whole of this prerouim is deductible, because this is 
altogether an msurance "on” life—<Io«W v Curtis, 6 Tax Cases 293 
at 309 

" Insurance' and ‘Annui^ are words, not of scientific law but of 
common businessper Hamilton, J 

Sub section (2-A) —This was added in 1W4 in order to check the 
avoidance of fax through the Caking op of large pohnes for short penods 
with the aid of funds lent b> Insurance companies to cover the premia 
the policies not being hona fide insurance policies but only devices for 
avoiding tax The limit laid down hy the »ub section is absolute and 
cannot be exceeded, whether the policy is a bona fide insurance polny or 
not In appl)^^g the limit, everything is ipiored except the annual premium 
and the capital sum assured The sub-section does not apply to policies 
for deferred annuitie« 

United Kingdom law—The law in the Umted Kingdom is differrat 
from the Indian law m several maienal respects Till 1920, a ‘single 
premium paid for a policy could not be allowed exemption as it could in 
India, see r«r/o« v O’Bnen, 7 Tax Cases 170 Also the contracts should 
be— 

any sasaesace cotapeaj- a? the UiVied 

Kingdom or in any British possession lawfully carrying on business 
m the United Kingdom or m the case of a 

deferred annuity with the National Debt Commissioners’ Section 32, 

Act of 1918 

Further the allowance cannot exceed a certain percentage of the capita! 
sum assured and pavable at death or a certain figure per annum, and the 
rate of rebate on policies insured after June, 1916, js restricted to a certain 
maximum rate. There are also vanons ■speaal provnsions about 'war 
insurance premiums’ 
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The United Kingdom law further permits, imder certain conditions, 
the deduction of interest paid on loans taken for the purchase of insurance 
policies, and cases like the Earl of Carnarvon v CommiSs\oners of Inlaid 
Revenue, 13 ATC 539, furnish little guidance m interpreting the provi 
sions of the Indian law Section 13 of the United Kingdom 1 mance Act 
of 1930 contains elaborate provisions against the avoidance of surtax by 
taking up large insurance policies with borrowed money 

Insurance—Joint lives—^Two persons who were joint Directors w 
a company took out an insurance policy on their lives jointly, each of them 
agreeing to pay half of the premium A trustee was responsible for col 
lecting the premiums from these two persons and paying them over to the 
insurance company, and m the event of the death of either of the Direc 
tors the capital sum payable under the insurance policy was to be paid to 
the trustee Held, the insurance premia paid by the Directors could 
not be deducted from their remuneration as Directors as premia paid oa 
jnsurance on their lives 


Per Rortlalt, J — Mr Wilson has not made an insurance at all He 
has made an insurance jointly with another person That is 

not an insurance by him pnma fade, a contract by the 

wvo jointly is not descnbable as a «mtract by one of them only 
Secondly, it is not on his life it is on the joint lives H » 

not an insurance on his life accurately speaking, at all, nor has he 
paid the premium for any such insurance IVtlson v Stmpson, 10 Tax 
ases 753 (1926) 2 K.B 500 


inA P will not preclude an allowance under the 

wf n. insurance is made jointly on the lives of a husband and 

A ° members of a Hindu undivided family H 

t J'ves of a husband or wife or individual male 

members of a Hindu undivided family can be allowed premia paid on 
msurance policies taken out on their joml lives should also apparently be 


15 -A The tax shall not be payable by an assessee in res- 
E*e«pt.o„ of portion of ofsuch portion if any, of the earned 

•earned income income included in his total income as is 

T_ 1 * c , by the annual Act of the Ontral 

legislature fixing the rate or rates of tax for any year to be 
deducted in making an assessment for that year, and for the put" 
poses of determining the rates at which income-tax (but not 
super-tax) is payable by the assessee for that year his total 
income shall be deemed to be the total income reduced by the 
-Said portion 

History— This section w-as added m 1945 by an Ordinance along 
^ consequential amendments to sections 16 

Ex^ption —Under the Finance Act of I94S one tenth of earned 
income but subject to a limit of Rs 2000 is both exempt from income-tax 
and excluded from total income for the same tax In the Finance Act of 
1946, the limits were raised to one fifth and Rs 4000 respectively For 
super tax It is neither exempt nor excluded from total income 

The Finance Act also makes special provision for margmal cases 
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Exempt on and exclmioiu 
in detenmninj the total 
income 


1 S (i) In computing the total in¬ 
come of an assessee— 


{a) any sums exempted under the second proviso to 
sub-section (i) of section 7, the second and third provisos to 
section 8, sub section (2) of section 14 and section 15 shall be 
mcluded , and any sum exempted under section 15 A shall abo 
be included except for the purpose of determining the rates at 
which income tax (but not super-tax) is payable by the assessee 
to whom the exemption is given , 

(i) when the assessee is a partner of a firm, then, whether 
the firm has made a profit or a loss, his share (whether a net 
profit or a net loss) shall be taken to be any salary, interest, 
commission or other remuneration payable to him by the 0rm 
in respect ofthe previous year increased or decreased respectively 
by his share m the balance of the profit or loss of the firm after 
the deduction ofany interest, salary, commission or other remune¬ 
ration payable to any partner in respect of the previous year 

Provided that if his share so computed is a loss, such loss 
may be set offer carried forward and set off m accordance with 
the provisions of section 24 , 

(c) all income ansmg to any person by virtue of a settle¬ 
ment or disposition whether revocable or not, and whether 
effected before or after the commencement of the Indian Income- 
tax (Amendment) Act, 1930, from assets remaining the property 
of the settlor or disponer snail be deemed to be income of the 
settlor or disponer, and all income arising to any person by 
virtue of a revocable transfer of assets shall be deemed to be 
income ofthe transferor 

Provided that for the purposes of this clause a settlement, 
disposition or transfer shall be deemed to be revocable if it con¬ 
tains any provision for the retransfer directl) or indircctl) ofthe 
income or assets to the settlor, disponer or transferor, or in any 
way gives the settlor, disponer or transferor a right to reassumc 
power directly or indirectly over the income or assets 

Provided further that the expression ‘ settlement or dis¬ 
position ’ shall for the purposes of this clause include an> dis¬ 
position, trust, covenant, agreement, or arrangement, and the 
expression “settlor or disponer’ in relation to a settlement or 
disposition shall include any person by whom the settlement or 
disposition was made 

Provided further that this clause shall not apply to any 
income arising to any person by virtue of a settlement or dis¬ 
position which is not revocable for a period exceeding six years 
or during the lifetime of the person and from which income the 
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settlor or disponer derives no direct or indirect benefit but that 
the settlor shall be liable to be assessed on the said income as 
and when the power to revoke arises to him. 

(a) For the purposes of inclusion in the total income of 
an assessee any dividend shall be deemed to be income of the 
previous year in which it is paid, credited or distributed or 
deemed to have been paid, credited or distributed to him, and 
shall be increased to such amount, as would, if income-tax (but 
not super-tax) at the rate applicable to the total income of a 
company for the financial year in which the dividend is paid, 
credited or distributed or aecmed to have been paid, credited 
or distributed, were deducted therefrom, be equal to the amount 
ol the dividend. 


r*i, that when any portion of the profits and gains 

ot the company out of which such dividend has been paid,credited 
or attributed or deemed to have been paid, credited or distri¬ 
buted was not liable to income-tax in the hands of the company, 
themcrease to be made under this section shall be calculated 
!!£?«> proportion of the dividend as the amount of the 

profits and gams of the company liable to income-tax bears to 
the total profits and gams of the company. 

, ( 3 ) In computing the total income of any individual for 

the purpose of assessment, there shall be included— 

, . (j) much of the income of a wife or minor child of 
such individual as arises directly or indirectly_ 

(0 from the membership of the wife in a firm of which 
her husband is a partner ; 

admission of the minor to the benefits 
t partnership m a firm of which such individual is a partner; 

(ni) from assets transferred directly or indirectly to 
the wife by the husband otherwise than for adequate conside¬ 
ration or in connection with an agreement to live apart; or 
. ,^tom assets transferred directly or indirectly to the 

rnmor child, not being a married daughter, by such individual 
otherwise than for adequate consideration ; and 

(A) so much of the income of any person or association 
ot persons as arises from assets transferred othenvise than for 
adequate consideration to the person or association by such 
individual for the benefit of his wife or a minor child or both. 

t seclion is an amplification of section 13 

of the 1918 Act ^^ofds "second and third" were inserted in 1933 as 
a consequence of the amendment of section 8 

Sub-section (3) \ns added in 1937 but so as not to have effect in 
respect of income chargeable to income-tax for a 3 car ending before the 
3st April, 1937 . It was again amended in 1939. Barring clause ( 0 ) 
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sub-section (1), the whole of sub-sections (1) and (2) were newly added 
in 1939 Before then these two sub sections stood as below 

(1) In computing the total income of an assessee sums exempted 
under the provi-o to sub-section (1) of section 7, the second and third 
proviso to section 8 sub-section (2) of sertion 14 and section 15 shall 
be included. 

(2) For the purposes of sub-section (!) any sum mentioned m 
clau e (o) of sub section (2) of section 14 shaU be increased by the amount 
of income tax payable by the company m respect of the dividend recened. 
Sub-section (2) was amended m IWl so as to maXe it clearer 

The second part of clause (o) of sub-section (1) was added m 1945 
as part of the scheme of rehef for earned income 

Change of Partnership—regards total income when there is a 
change of partnership m a firm, see section 26 

The method of grossing up dividends is as follows With income 
tax at a maximum rate which is the rate applicable to a company (sav) 
X annas in the rupee for c\ery (16— a) annas of net dividend received 
by the shareholder his total income is computed to be one rupee 

Dividends —It is not necessary that the company should actually pay 
tax on the profits Cases can anse m which a company declares dividends 
without Itself paying any tax. 

Partners of firms—The effect of clause (fr) of sub-section (1) ts 
shown m a hypothetical case below Let us take three partners /f B and 
C with equal shares and with following data 
Computation of As share— 


Salaty 

Interest 

Lo-s 


Computation of B’s share— 
Lo-s 

Computation of C's share— 
Salary 
Interest 
Loss 


Rs. 

A. 

p 

4000 

0 

0 

3000 

0 

0 

—lOOO 

0 

0 

6000 

0 

0 

Rs. 

7 

p 

—1000 

0 

0 

6000 

0 

0 

2,000 

0 

0 

—1000 

0 

0 

7,000 

0 

0 


Firms profits would be R« 12000 while asse tment will be nude on 
A andB forRs 13000 

Share—iThis word refers evndcotly to the proport on in whch the 
dmsble part of the profits is to be divided, *.e if under the partnership 
deed a part of the finn-t profits >s lo be kfp m reserve or given to i 
chanty and the rest is to be divided in a certain ratio the latter rat o will 
be the »hare for the purpose of this clause See also section 14 
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^ Net proSt or net loss—These swords arc superfluous The \'ord 
net evidently refers to the ultimate result of the sa!ar>, etc plus the 
shares of loss of firm (the latter calculated without illoivincc for salar) 
etc.) ^ 

Proviso—This proviso uluch could have been more appropnatclj m 
corporated in section 24 makes it clear ho^v the loss of a partner in a finn 
IS to be computed for the purpo e of carr} fon\ard under section 24 

Transfers made before 1939-Sub-section (1) (c) applies to all 
assessments due after 1st April 1939 uTcspectivt of whether the income 
was earned before tliat date Tlie rclevini law is the hw at the time of 
^sessment Coinuiirxioiirr of Income lax, Madras \ Maharajah of 

Pit/io/iiroHi 1942 ITR 1 

™ subject of charge is the income not of the tear of assess 

previous j-car The absence of the words whether 
?ii. lift I commencement ’ of the Amending Act after 

tnnsfer of revocable assets is immaterial and the clau-C 
‘ eLcted ??*? cannot be cut down by add ng 

’’ 

which 7'!"' pro"*'<>n!-if one omils the third proviso 

Sthe^v "S™'-”' «■« v«' of the sub sect,on-ere more dnihj 
‘’t' KiiiRdom law which hate been altered 

”'1? “"t* ovo very elaborate Sie, for cjcample 

Inland Revenue v Payne, 1942 ITR. (Snpp) 

aad *’1 ""tf' S'OP' of the mam part al the elattie 

If provisos IS seserely restricted bj the third p^» 

the lff.i ™! rovooable tar a period exceeding six years or dams 

t? ' * 'f fr' derives no benefit direct or indirect 

hSh J*' *1' osaeased on the income To escape liabiiit) 

«mre^ When the period of non rivoeab,-ty 

he^makes automaticallj assessed on the income unle^ 

»eeedmg s.xye™s ‘ " "on revocable for another penod 

whrtS'e'’','(r‘''.li'"?'! ’1' aettlements whether revocable or not and 

whether effected before Ist April, 1939 or not m which the assets r^ 
^n the property of the settlor, and all revocable setUements are aWW 
J? first prwiso extends the meaning of revocabihty Differing vi^ 
lUTC been held as to whether if the revocation required^the consent of 

xu or was contingent on events the case would be 

covered by the words of the proviso See I?am;t keshavn v Commtsstontf 
of Income tax Bombay 1945 IT R 105 ^ 

ruling^f^the ^ ^ charges on income and in particular the 

lar ™hoK L St,^ Jj " Dndhunas Care and si® 

wvsiSins If a '® (f) (f) refers to volnntaiy th- 

40 or 41 fmhnJwb 1 ,'°" '5 ■“>“ "la “ae will fall nnder sectw" 

™U L tkxed ZXe S, "l' “«■'>" 3 I" vvhich case the asses‘ee 

pnorlha^S ^ ™*'ves or is entitled to receive after 

f»"" eweeptions to the general role i" 
Sr. ^ on his oivn mcoiie and not on the income of 
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First proviso—In a similar context in the Un ted Kingdom the word 
pow er has been interpreted as follows it is impo sible to compare the w ord 
‘power to a strict power in the conveyancing sense. It must therefore, 
have a wider and more popular meaning those voting rights used 

for the purpose for which thty were used and playing the part m the 
scheme which they did play are in n^ opinion properly described in the 
context of the section bj power per Greene M R m Inland Revenue v 
Poyne, 1942 IT R (Sup) In this case the person concerned had a 7S per 
cent voting power m a company which he could wind up if he chose and 
thus terminate the payments in question which were payable to the com 
pany e ther for the persons life or till the company was wound up 

Income paid to the settlor m repayment of loans from him would be 
caught by the word indirectly cf fenhns v htland Revenue 1944 
(KBD) 

The settlement of shares in a company dominated b> the settlor and giving 
him or capable of gmng him loans or other benefits in excess of his interests 
in the company would be caught by the words power indirectly over the 
income or assets cf Heddon Court House Ltd v Inland Retenue 1944 
(KBD) following/n/a«d V L. B Holdings Ltd 

Where the settlor keeps a part of the settled property for his own 
enjoyment there is no question of retransfer or reassumption ab iititio the 
income from that part continues to be his income Romji Keshavjt v Com 
missioner of Income tax Bombay 194S IT R lOS 

Where side bj side with the payment of an annuity to a person there 
1 an oblig:ation on his part to repay the annuity to the settlor the settlement 
will be Ignored Lee v Inland Revenue 1944 If in fact repayment is 
made * e voluntanly the question would then arise whether the settlement 
was genuine or only a sham 

Second proviso—A mere right to assume power over income «o as to 
give It to one beneficiary rather than another would be caught by this 
proviso Though by such a device the settlor could not affect his own 
income directly he could do <o indirectly eg by giving the income to a 
major son instead of a m nor son whose (the latter s) would be aggregated 
with the fathers Kesjundal Punjaram v Commissioner of Income tax 
Bombay 1944 ITR 185 The word arrangement is not a word of art 
It IS used in this context m what may be described a business 

sense the whole of what was done must be looked at—(the assessee) 

del berately placed himself m a certain relationship to the company as 
part of one definite scheme if a del berate scheme perfectly clear 

cut IS not an arrangement I have difficulty m seeing what useful 

purpose was served by the Legisbturc in putting that word into the 
definition at all per Greene M R in Inland Revenue v Payife 1942 ITR 
(Sup) 

An arrangement evidently implies a common purpose and a connection 
between different facts making them into a single scheme with a defin te 
purpose things done cither simultaneously or otherwise with the del berate 
intention that in conjunction they shall produce a certain result is an 
arrangement (ibid') see also ChamberUnn v Inland Retenue 1942 CA 
Third proviso—^The meaning of the word revocable in the third 
proviso appl es to the first proviso aKo and is not restricted to the sub tan 
tive provision cf Commissioners of Inland Revenue v {garden 17 A T C 
521 (CS) znd “ee Ramji Keshavjt \ Commissioner of Income tax 1945 
ITR 105 
T—98 
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The Crown has to establish affiimatively that the income is payable 
or applicable—not merely may be—for less than the life of the beneficiary 
and what has to be considered is the effect of the settlement m the light of 
e circumstances at the relevant time If the settlement will operate at 
ome future (hte even to cut down or destroy the interest of the beneficiary, 
e section vnll apply to the n hole or part of the income as the case may be 
1 on the other hand the circumstances continue undisturbed except by an 
ex raneims event ^'hich maj or may not happen {eg in the case before 
the Court the birth of other children) the income will be considered to be 
applicable for the benefit of the beneficiary for the whole of his life 
1944 C A This ruling suggests that m the 
pr viso re\ocabilitj depending on extraneous events is to be excluded 
iinHAr u under section 23-A —In construing a trust deed 

M had to give away a fraction 

that vpar° .»which shall accrue due and be receivable by him in 
of tlfe held that profits apportioned to him under section 21 

section 2^ A nt Act of 1922 (roughly corresponding to 

of the settlor he included m the total income 

being due and receivable by him Earl cf 

trusts for emploveea—.\v,*u '■ ■' 

^ closer interest m the busmexc *? affording certain employees 

Charles Parsons) set asid.* ««« controlling shareholder (Sif 

employee when the dividldfr his to be transferred to each 

employee amounted to th*» *her^ together with any sums paid by the 
»ny paymenTbTthe «■' The dmdend/end 

Kcounf empSe"> *pres m » separate 

were fully paid for th,.^..ii employee died before the shares 

to his estate m cash Rnf credited to his account was to be paid 

the shares wera “the 'he share to the employee 

and had full control over the^sh'Jr2”*^M '^ho received the dividends 

ns the income of Sw ‘ha' ‘^e dividends were taxable 

672 13 tSc Ss 70) f C Mand R„;e,u,c v Parsons 41 TI-K 

contimunce after his dMtli j of a business who desired it» 

divided annually among certain select^*^^ ‘*^7 *h®t the net profits should be 
was one m certain shlrer T.« employees of whom the appellant 
over ,0 ,he enS^ee propwL'^ to S' 1 ^ 

not to be drawn cnit bv ? .i, ^ ^h/«s but the remainder %va 

been pa.d out T,h7toL«re ^•>’o '»«« owner a captal ha<l 
tive accounts in the books shares were credited to their rcspec 

of their interests which did power to sell or di'pose 

been paid out Held that the ^ *" whole cap tal had 

that the employee^ were not 

the accounts tvas not the mcOTTe ^ P"' credited Si 

fact thouph under a man s ”o„to« L Of conr e the lucre 

up or payment of it ,s deferred S “ P”'"!" ? i^f 

his income The i^pfnrre.A make it a part of 

mcome me deferred portion of the salary is still There 

IS all the difference between a case of ihat vJa j ^ ^ t. ♦!,» /.iml 
,S said to form par, of a man s“?c,^e't, m% TrlTanS'oa 

IFo/iS V “kS ?c)(m1r rP"' Stpnmnth for/iup 

IFc/Aerv Reith 1906-^ F 381 43 Sc L R 24S Where an employer 
handed o% er to trestees for the benefit of an employee an annual bonus from 
each year s profits and such bonus was payable to the employee only on his 
death or on the termination of his service ty the employer but not if he wa* 
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dismissed for misconduct or if he assigned his interest to others it was 
field following Smyth v Streiton 5 Tax Cas 36 that nohvithstanding the 
forfeitability of the bonus in certain events the bonus became the income 
of the employee each year as it was paid by the employer to the trustees 
Edwards v Roberts 19 Tax Cas 618 (C A ) An agreement to sell a 
business under which all receipts belong to the vendor unt 1 the purchase 
money has been fully received is not the same as celling the business at once 
and keeping the receipts therefrom as security for the pa) ment of the pur 
chase money In tiie latter case the business belongs to the purchaser while 
m the former it belongs to the vendor till the purchase money has been fully 
paid Bontfer v Frood 18 Tax Cas 488 

Accumulations for minors.—^There has been considenble litigation in 
the United Kingdom on this subject The latest case was Stanley v Inland 
Reveffue 1944 in which the Court of Appeal differed from the High Court 
The case is understood to be before the House of Lords 

Sub section (2) —^This sub-sect on is part of the new scheme of taxing 
dividends Formerly under section 14 no further tax was payable b) the 
shareholder on a dividend which however was included in the total income 
under section 16 (after a proportionate increase for income lax) Now 
the exemption under section 14 has been removed and the dvidend would 
be automatically taxable m the hands of the shareholder but fer contra 
under section 18 (5) credit is given to him for tax This sub'«iect on was 
amended m 1941 so as to make its meaning clearer 

Deemed to have been paid etc—The cases contemplated b> these 
words are not clear The reference cannot be to section 23 A for in that 
case shareholders are to be taxed directly The reference may be to 
section 16 (1) (c) section 16 (3) section 2 (6 A) section 44 D and 
sections 44 E &. F 

Rate of tax—It will be seen from this sub section and «ection 18 (S) 
that the relevant rate is not that of the financial year m which the eorres 
ponding profits of the company arc as essed but that of the financial vear 
in which the dividend is paid etc So lax to be added in respect of 
different half jears may be different 

Proviso —iThis deals with cases in which only a part of the company s 
profits was taxable 

As the sub section stands the whole of the dividend is taxable m the 
hands of the shareholder even though a part of it may have been derived 
from non taxable sources eg agricultural income or tax free securities 
All that the shareholder can claim under the proviso is that the notional 
tax addition to be made to the dividend <hall be restneted to a fraction 
In other words wlule the old law as interpreted b> the Privy Counc 1 
in the Hungerford Trust ease 62 Caf 133 7 ITC 441 took up one 
extreme po«ition vis that the whole diviiknd was exenyjt even thoiyh jie 
company had paid tax only on a fract on of its profits the new law takes 
up the other extreme fir the whole dividend is taxable even though the 
greater part of it may have b«n derived from tax free sources Hut in 
practice the Crown taxes only a proportKwi of the divi lend for example 
only 40 per cent of dividends of tea companies i$ taxed. 

Paid credited or distributed—•TTie alternatives arc evidently put 
m out of abundant caution in oriler to cover all pos«ible cases of payment 
in land or by book adjustment 

Sub-section (3) —The <ub-<ect on vvav inlroduceil in 1937 an I clau<es 
(a) (k.) and (6) were amended m 1939 As reganU clause (h) the 
notes on clauses attached to the amending Dill s ated is follows.— 
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of thij clause has been found to be defective aj it ma) 
be possible for a person to transfer income to an association of individuals 
which includes a person other than that individual or his wife but m such 
circumstances that the income becomes the income of the wife or minor 
child lor this reason the words ‘consisting of such individual and his 
wife are being omitted and the word, ‘for the benefit of his wife or a 
minor cliild or both arc being added It will be seen that the provisions 
m subsection (1) (c) cover all cases of transfers of income and aho 
cover cases of revocable transfers of assets Tins clause as now amended 
covers the further cases of irrevocable transfers of assets where the income 
accn«s to the benefit of the wafe or minor child of the transferor ' 
and ‘he cases referred to them 

dealt wilh P”'”' 'l“«ion of benami which has to be 

and if the general law in accordance with the relevant evadejicc 

or that the ostensible owner of propert) 

that conclusion pi,‘he onus lies on the Revenue to esUbl sh 
B & O 1936 ITR 1*1 9 ^% Ccmmisnoiter of Income iox, 

WoS/iVoStwVi® Jokhram V /i.rf, 1944 ITR 

rTR.452 C^>»n»»jno«fr <>/ /«roHt<r tar, Punjab 

transfers m^riSorf TmFTmi!?*’ **'®'^* express words covenn? 

reference is made ^ settlem«T^r '^^ere express 

introduction of the oroviso* whether made before or after the 

appear) and though penal section 44-D where express words 

out express words to that be applied retrospectively wnth 

remembel^ that ‘h>s casef it has to be 

transfer of assets as snrh tL!***? »s only current income It is not the 
the assets nor does th^ 'he income that arises from 

Amending Act of 1937 seek to invalidate past transactions The 

stated tl^tX ofov?<.L introduced sub section (3) merely 

April 1937, and nothmfr incomes that arose before 1st 

sub section applies to aU mcome ttJ.1accordingly been held that this 
irrespective of when fh*. cs.c » ^ arose on or after 1st April 1937 

CommsZn°r onncZel^^r2'^1^^^^ " ^ Bonrr/r.fi'p v 

Prasad TizvarJ v cTmtL^‘„ ^ P, ITR. 137 Pandti Ganf 

(fjn 

T^ansf Commujioncr of Income Urn, IMS ITR 452 (VA) 

from ™?e ■>« “ver WMtc« 

wife or child «hild —The words clearly cover more than one 

w.fe°Bre ^ •'>« 'be Bssets of a 

assets arose othenvise than by transfer fromhm diEuy oj md.rectly 
The qneshon .s one of fact and so long Ts ,he™ are Zmals for 
findings of the Income tax authonfaes the findings waU not be disturbed 
fnl?T a“’°T I"coiitf tojc, Uodres 

1942 ITR. 71 It has been held, howeyer that where documents of tide 
are m the name of the wnfe the onus is on the department to show that 
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she IS rot the Teal owner Sovaran Joihtrain v Commiss\oneT of Income- 
tax, B & 0, 1944 ITR 110 The qacstion is always one of fact, and 
while the onus lies on that party whidi seem» to show that the apparent is 
not real, it should also be remembered that m most cases the assessee alone 
has possession of all the evidence and his refusal to produce the evidence 
A\ill result in an inference against him 

Where an assessee transferred to his wife two houses, without con¬ 
sideration, and not as part of an agreement to live apart and the wife 
ran a school in one of the rooms and let out the rest of the propert\, and 
later on the wife transferred the properties to a trust out of the funds 
of which she was to receive Rs SO a month a<i head manager thereof (and 
her husband also, a monthly remuneration as their agent), it was held 
that the wife’s income not being salary, but a part of the income of the 
trust could be added on to the income of the husband under this section. 
Pandit Gaya Prasad Teuan v Conwiustoner of Income tax, UJ’, 1942 
IT R 309 (AU ) 

An assessee who had certain shares and securities jointly with his 
wnfe, executed a tni<t deed binding himself to bold certain shares m trust 
for his wife. He, however, continued to receive the income Held that the 
property m the shares and securities continued to remain m the assessec’s 
hands and that the income was taxable m his hands Sir Sorabjee Mehta 
V Cowwtr-fiowcr of htcome tax, CJ*, (19^) 2 ITC 286, following 
Bggtr v Commissioner of Income-tax, Burma 4 Rang 538 'Hiis decision 
however, was gnen before the advent of section 16 (1) (e) and sub¬ 
section (3) of that section 

Adequate consideration—Pre-nuptial setdements and settlements in 
favour of children to be adopted will presumably be transfers for adequate 
consideration, and m any case th^ are not transfers to a wife or child, but 
to a prospectne wnfe or child The question of adequacy of consideration 
IS pnmanly a question of fact depending on the circumstances of each 
case Thus (say) a payment to a wife with an independent business of 
her own (of a nature not falling within the mischief of this sub-section) 
in return for surrender of something valuaWe by her would be a pajment 
for adequate consideration 

Transfers from a husband to his wife, of assets otherwise than for 
adequate consideration cover gifts out of love and affection The word 
'consideration’ is used m a legal sense, and love and affection cannot be 
such consideration It has not been dehned m the Transfer of Property 
Act, and should be given a similar meaning to that in the Contract Act 
‘Adequate consideration’ is quite different from good consideration, H P 
Banerjee v Commissioner of Income tax, B S' O , 1941 ITR 137 In re 
Sardanm Naram Kiur, 1943 ITR 448 (Lah.) 

Associations—Oause (fr) as it stood before 1939 appbed only to 
associations composed of an indivtdtial and his wnfe, now it applies to any 
person or association receiving memne for the benefit of the wife or minor 
child or both. The word* ‘otherwise than for adequate consideration’ 
were also added in 1939 to exclude boHa fide transfers of assets for adequate 
consideration This clause is, it is submitted otiose, since the cases con¬ 
templated by it would be covered by the word ‘indirectly” in clause (a) 

So long as the income is intended for the baicfit of the wife (or child). 

It IS not necessary that it need be actually spent for their benefit before the 
income can be added to the income of the husband (or father) 



782 


THE INCOME TAX ACT 


[S 16 

Where a Muslim assessee formed a wakf, of which his \Mfe w’as one 
of the beneficiaries it was held that the part of the income of the ubs/ 
which went to the wife could be a^egated with the income of the 
C'Oinmtsstoner of Income iax, Bombay v Str Muhammad Ismatl IW 
ITR 8 

Partnership [sub clauses (i) and (if) of clause (a)}—^No matter 
how unimportant the interest (or professional skill) in the firm of ^ 
husband (or father) and how dommant that of the wife (or minor chila)» 
and no matter wherefrom the wife or child derived the assets in the partner 
ship their income from the firm will be loduded in that of the husband (or 
father) 

Sub-clause («) will apply irrespective of whether the minors were 
admitted to the benefits of partnership graMs or whether they contnbu^d to 
the assets e g, their shares in a disrupted Hindu family out of whtA the 
partnership has been formed Commtsstoner of Income tax, Madras v 
Lakshmanier 1941 ITR 668 If i child admitted to the benefits oi 
partnership attains majority after the date of assessment of the firm atio 
before the date of assessment of the father its income will still be, 
gated with that of the father The material date for section 26 W 
IS the date of assessment of the firm In re Chtmanbhat Lalbhan IrH 
ITR. 199 (Bom) 

‘Not being a married daughter’—These words appear ^ 
clause (w) of clause (a) but not in sub clause (n) or m clause (p) ^ 

omissions do not ^eem to be intentional but the presence of the j 
that part of the sub section and their absence elsewhere cannot be 

Scope of Section—Total income does not include u 

under the charging sections (4 and 6) is not liable to tax at all 
to «ay none of the items exempted e g, agricultural income casual 
not connected with business etc can be taken into account Total 
includes in addition to income on which tax is payable bj the asse 

directly items taxed at source or on the assessee s behalf and .j, 

income which really belong to him though nominally to others All 
Items are detailed in this section See also section 58 E ^ 

Total income being so determined the assessee s liability to tax 
the tax that he should pay are fixed bj the Finance Act Credit »s g‘ . 

to him for tax collected or assessed at source [jee section 18 (5)1 

the assessee can get a refund under section 48 if eligible 

Rules 19 and 19 A lay dmvn the form in which details of ‘total incof'' 
should be furnished to the Income tax Officer 

Partners’ shares of unremitted foreign income —Where ih® 
of Rs 4 500 under the third proviso to section 4 (1) has been 
a registered firm rebate on the same ground cannot be claimed jut 

partners Section 4 (1) deals with the assessment of tax »r tax 

IS taxable while «ccUon 16 deals with the levy ic, from Mhom in 
shall be due The rebate, therefore is allowed at the first 
at the second Commss\aner of Income tax Sind \ Valtram Unem 
1946 ITR. 407 See also notes under section 4 (1) 

Dividends of Foreign Companies—It was decided under ‘I’®, 1’^ 
1939 lau that dividends pa>able abroad and actually ‘'O pnid 1° 
holders not resident m Bntish India bj Companies registered 
doing business m British India and paying tax here cannot be incW 
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‘total income under this section since such dividends do not accrue or 
anse m British India Cotnmisswmer of Income tax Bombay v Major 
Golde 5 ITC 228 55 Bom 734, AIR, 1931 Bom 420 This ruling 
however was nullified by Explanation to sub section (1) of section 4 
See notes thereunder This Explanation has been challenged as being 
ultra vires the powers of the Legislature and this ca'c is now before the 
Privy Council the Federal Court having held the explanation to be i«/ro 
vires Coiernar General in Council v Raleigh Ittvesimenfs 1944 ITR. 
265 


IV (i) Where a person is not resident in British India, 
and IS a British subject as defined in sec- 
Determinaiion of lax pays tion of thc British Nationality and 
ble in certam apecial cases. Status ofAIlCnS Act, I9I4, Or a SUbjCCt ofa 
State m India or Burma, or a native of a 
Tribal Area thc tax, including super-tax, payable by him or 
on his behalf on his total mcome shall be an amount bearing 
to the total amount of the tax including super-tax which would 
have been payable on his total world income had it been his 
total income thc same proportion as his total income bears to 
his total world income , and m thc case ofany other non resident 
person, the income-tax payable by him or on his behalf on his 
total income shall be at the maximum rate and the super tax 
payable thereon shall be an amount bearing to the total amount 
of super-tax which would have been payable on his total world 
income had it been his total income the same proportion as his 
total mcome bears to his total world income 

(2) Where there is included m the total income ofany 
assessee any income (including income from a share m an un¬ 
registered firm, if assessed as such) exempted from tax by or 
under the provisions of this Act, thc income-tax excluding super¬ 
tax payable by the assessee shall be an amount bearing to the 
total amount of the income-tax excludmg super-tax which would 
have been payable on the total income had no part of it been 
exempted the same proportion as thc uncxempted portion of the 
total income bears to thc total income 

(3) Where there is included m the total income ofany 
assessee any income exempted from tax under clause (r) of 
sub section (2) of section 14, the super-tax payable by the assessee 
shall be an amount bearing to thc total amount of the super tax 
which would have been payable on the total income had no part 
of It been so exempted thc same proportion as the total income 
less the portion so exempted bears to thc total income 

(4) Where any income exempted from tax under 
clause (c) ofsub section (2) of section 14 which has been taken 
into account under section (2) or sub-section (3) of this section as 
part of the total mcome of an assessee for thc purpose of deter- 
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mining the income-tax or super-tax payable by him is m a 
subsequent year brought into or received in British India by the 
assessee and becomes chargeable >vith tax accordingly the tax 
including super-tax payable by the assessee on his total income 
of that subsequent year shall be—(a) the amount %\hich 
bears to the total amount of the tax including super tax which 
would have been payable on his total income as reduced by the 
amount of the income so brought into or received in British 
India had such reduced income been his total income the 
same proportion as Ins total income bears to such reduced 
income or 

(i) the amount which bears to the total amount of the 
tax including super-tax which would have been payable on the 
income so brought into or received in British 
India had such income been his total income the same proportion 
as his total income bears to the amount of the income so brought 
into or received in British India, whichever is the greater, 

( 5 ) Where the amount of the total income of any assessee 
IS deemed to be the total income reduced under the provisions 
of section 15 A by an allowance for earned income, Uic expression 
total income ’ in this section shall, for the purpose of deter¬ 
mining the amount of income tax (but not super-tax) payable 
by the assessee, be deemed to refer to his total income so 1 educed 
'This section as fnmed in 1939 is entirely new and has 
nothing in common with the old one The old provision relating to margind 
relief cannot arise under the slab’ system and has therefore been dropped 
buD sections (3) and (4) were added in 1941 when section 14 yya» 
amended 


Scope Sub «ection (1) deals with the taxation of non residents 
dividing them into two classes vtz British or Indian State or tribal 
subjects on the one hand and others vtz, aliens on the other Sub 
section (2) deals with exemptions like income tax on life insurance premia 
sub section (3) yvith Indian States income and sub section (4) with 
Temittances of such Indian States income 


t ^ Sub section (1) of the neiv 

Aw incorporates sub section (4) 

mto acLmt fonnerl, the world tncome was taken 

S* rehmW 1 'be Tate of mcome tax for the pntpose 

nfLh M ^ "“b mfeence to world income and 

British India income subject hoyvever to the conditon that a non resident 
alien has to pay mcom tax (not super tax) at the maximum rate 

Under section 4 (1) a resident who is ordinarily resident will be taxed 
on his world meome a resident rvho is not SLnly res'”'"' 
toed on his British India income and also on a part ol the whole of bis 
foreign income according to circtimslances as laid down m the second 
prornso to sub section (1) of section 4 and m either alternative m the latter 
case in fixing the rate of tax exduded foreign income will be excluded 
from total income ’ A non resident however though taxed only on 
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Bntish Indian income will pa> la* at a rale determined with reterence lo 
world income (or at maximum rate) As a consequence a resident iiho 
IS not ordinani} resident may often be more leniently dealt with than a 
non resident (even a British subject) 

Income in Indian Slates—Under dause (r) of sub-section (2) of 
section 14 income in Indian States not broi^ht into Bntish India nor taxed 
under section 42 is included m total income, te, for rate purposes but 
not m taxable income When such income is brought into British India 
in a later j ear the tax is regulated as follows 

Let F be the amount so brought in B the assesscc’s other total income 
(includng of course income in Indan States arising in that year but not 
brought m and therefore not taxed) Tf the tax on F if that had been the 
total income Tb the tax on F if that had been the total income The tax 
r-hJJ r+B 

payable IS (1) r/X-of (2) T&X——-whichevermybcthegreatcr in 

F B 

other words if F is greater than B, t f the amount brought m 
the year exceeds the othef income the rate wiH be that applicable to that 
income and in computing tax this rate will be applied to ttat iticome plus 
his other income similarly if the amount brought in is less than the other 
income the rate will be that applicable to the other income and this rate 
will be applied lo the whole of the income t.e other inecnne plus the 
income brought in 

It will be noted that the basis of sub-section (4) is entirtlj difTerenl 
from that of the other sub sections 

Non resident—/c not a resident for definition of resident see 
section 4-A it wall be seen that the status of an asscssce mil Ki\e to be 
•examined afresh with reference to facts cveiy year 

Payable on his behalf —See section lo IR 4\ 44 D and 49 P as 
to circumstances when tax is pavabic on an a<sc '•ec’s behalf 

British subject—Accord ng to section 27 of the British Nationality 
and Status of Aliens Act 1914 the expression British subject means a 
person who is a natural bom British subject or a person to whom a 
certificate of naturalization has been granted or a pereon who has become 
a subject of His Jfajesty by reason of any annexation of terntorj 

It will be noted that the rite of fax on aliens is more onerous than 
■on British etc subjects Hindu undivided families are tnated in practice 
like indniduals for the purpose of fhcir rights a British subjects under 
this section See Report of Select Cbminittce 1941 

\^ere income partly exempt—Sob-section (2) has been ncccssi 
tated by the <lab system The exemptions confcrtiptited are those referred 
to in sect on 16 (1) tv those under sections 7. S 14 and IS which apply 
<jrr/y fo ifiv-OiTTofax not lo ftrperlax. It a-iU he noted that the 
sub-section refers to the compulation of income fax exclud ng super tax 
Sub section (2) deals with income-tax (not <up<r lax) and includes 
al«o income-tax on Indian States income exempted by section 14 (2) (c) 
sub-section (3) on the other hand deals with super tax only md m respect 
of onlv one item fs-f Indian Stales income exfmptci! under section 14 

Marginal relief—Old ection I7 prowdeil for maigmal relief whcli 
to the extent required is now a-davs pien by the Ilnance Act itself 

Earned income—Sub-«ection (5) was adileil m 1945 See sections 2 
<6-AA) and 16 (1) (a) and notes ihetrnndcr As to margmal relief in 
respect of earned ircome see notes on section 7 of the rJnaoce Act of 1945 
I-W 
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Payment b> detiuction IS III ♦ * * * 

( 2 } Any person responsible for paying any income 
chargeable under the head “Salaries” shall, at the time of 
payment, deduct income-tax and super-tax on the amount 
payable at a rate representing the average of the rates apph^ble 
to the estimated total income of the assessee under this head : 

Provided that such person may, at the time of mating 
any deduction, increase or reduce the amount to be deducted 
under this sub-section for the purpose of adjusting any excess or 
deficiency arising out of any previous deduction or failure to 
deduct. 

{ 2 -A) Notwitlistandmg anything hereinbefore contained^ 
for the purpose of making the deduction under sub-section ( 2 ), 
there shall be included in the amount payable any income charg- 
able under the head “ Salaries ” which is payable to the assessec 
out of India by or on behalf of the Crown, and the value in 
rupees of such income shall be calculated at the prescribed rate 
of exchange 

( 2 -B) Aliy person responsible for paying any income 
chargeable under the head * Salaries ’ to a person not resident in 
British India shalltat the time of payment deduct income-ta.^ 
the maximum rate and also super-tax at tlie rate or rates apphcabic 
to the estimated income of the assessec under this head. 

( 3 ) The person responsible for paying any income ‘-bnrg^ 
able under the head “ Interest on Securities ” j ^ 
unless otherwise prescribed in the case of any security of m 
Central Government, at the time of payment, deduct 
but not super-tax on the amount, of the interest payable at 
maximum rate : 

Provided ^hat where the Income-tax Officer gives a cem 
ficate in \vriting (ivhich certificate he shall give in every 
case on the application of the assessec) that to the best P\ . 
behef the total in’eome or the total %N'orld income of a 
will be less than tlie minimum liable to income-tax or wi 
liable to a rate of income-tax less than the maximurn rate. 
person responsible foi paying any income referred to m 
sub-section or in «ub-section (a-B), as the case may be, to s 
recipient shall, until such certificate is cancelled by the InW 
tax Officer, pay theiricOme without deduction or deduct 11 
at such less rate as the case may be. 

-( 3 *A)-Any person responsible for paying to f on 

resident in British "India any interest not being Inte 
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Securities,’ or any other sum chai^eable under the provisions of 
tins Act, shall, at the time of payment, unless he is himself liable 
to pay mcome-tax thereon as an agent, deduct income»tax 
at the maximum rate 

Provided that i\here the person so payable is a British 
subject as defined in section 27 of the British Pvationality and 
Status of Aliens Act, 1914, or a subject of a State in India or 
Burma, and the Income-tax Officer gives a certificate mvvTiting 
(which certificate he shall give m every proper case on the apph- 
cation of the assessee) that to the best of his belief the total 
world income of such person will be less than the minimum 
liable to income-tax or that his total income will be liable to a 
rate of tax less than the maximum rate, the person responsible 
for paymg any income referred to in this sub section shall, until 
such certificate is cancelled by the Income-tax Officer, pay the 
income without deduction or deduct tJie tax at such less rate, 
as the case may be- 

Provided furtlier that nothing in this section shall apply 
to any payment made in the course of transactions in respect of 
which the person responsible for making the payment is deemed 
under the first proviso to section 43 not to be an agent of the 
assessee 

(3-B) Where the Income-tax Officer has reason to believe 
that the total world income of any person residing out of British 
India to whom any interest not bemg ‘Interest on Securities ’ or 
any other sum chargeable under this Act is payable, will m any 
year exceed the maximum amount which is not chargeable with 
super-tax under the law for the time being in force, he may, by 
order in writing, require the person rcs|K>nsible for makmg such 
payments to such person to d^uct at the time of payment super¬ 
tax at the rates determined by the Income-tax Officer to be 
applicable to the total world income ofsuch person m that year 

(3-0) Where the person responsible for paymg any 
interest not being ‘ Interest on Securities ’ or any other sum 
chargeable under this Act to any person makes to that person in 
any year pavments exceeding m the aggregate ttie maximum 
amount which is not chargeable with super-tax under the law 
for the time being in force, the person responsible for making 
such payments shall, if he has not reason to beheve that tlie 
recipient is resident in British India, and no order under sub¬ 
section (3-B\ has been received in respect of such recipient, 
deduct at the time ofpayment super-tax on the amount by which 
the total amount ofsuch payments exceeds the maximum amount 
not chargeable w ith super-tax at the rate applicable tq such excess 
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(3-D) Where the Income-tax Officer has reason to 
believe that any person, who is a shareholder in a company, is 
resident out of British India and that the total world income of 
such person will in any year exceed the maximum amount yhich 
is not chargeable to super-tax under the law for the time being in 
force, he may, by order in writing, require the principal officer 
of the company to deduct at the time of payment of any divi¬ 
dend from the company to the shareholder in that year super¬ 
tax at such rate as the Income-tax Officer may determine as 
being the rate applicable in respect of the income of the share¬ 
holder in that year. 

(3-E) If in any year the amount of any dividend or the , 
amount of any dividends paid to any shareholder by 
a company (increased in accordance with the provisions of 
sub-section (a) of section 16) exceeds the maximum amount 
of the total income of a person which is not chargeable to super- 
t^ under the law for the time being in force, and the principal 
officer of the company has no reason to believe that the share¬ 
holder IS resident in British India, and no order under sub¬ 
section (s-D) has been received in respect of such shareholder 
by the principal officer from the Income-tax Officer, the principal 
officer shall at the time of payment deduct super-tax on the 
amount of such excess at the rate which would be applica^J 
under the law for the time being in force if the amount of such 
dividend or dividends increased as aforesaid constituted the 
whole total income of the shareholder. 

(4) All sums deducted in accordance with the provisions 
of this section shall, for the purpose of computing the income 0 
an asscssce, be deemed to be income received. 

(5) Any deduction made in accordance with the p^o^'isio^s 

of this section and any sum by which a dividend has been in¬ 
creased under sub-section (2) of section 16 shall be treated as a 
payment of income-tax or super-tax on behalf of the person 
from whose income the deduction ^vas made, or of the ovncr ° 
the security or of the shareholder, as the case may be, and cre^' 
shall be given to him therefor in the assessment, if auy> 
for the follosving year under this Act: 

Provided that, if such person or such ossticr obtains, 
accordance with the provisions of this Act, a refund ofanyporooi* 
of the tax so deducted, no credit shall be given for the amon"‘ 
of such refund : 

Provided further that where such person or owmer is « 
person whose income is included under the provisions ofclausc {I 
of sub-section (i) or sub-section {3) of section 16, section 44 ’ 
or section 44-E in the total income oFanolher person such o 
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person shill be deemed to be the person or owner on whose 
behalf pavment has been made and to whom credit shall be 
given in the assessment for the following )car 

(6) All sums deducted m accordance with the provisions 
of this section shall be paid within the prescribed time by the 
person making the deduction to the credit of the Central Got cm- 
ment or as the Central Board of Revenue directs 

(7) If my such person does not deduct or after deducting 
fails to pay the tax as required by or under this section, he, and 
in the cases specified in sub-sections (3-D) and (3-E) the com¬ 
pany of which he is the principal officer shall, ivithout prejudice 
to any other consequences which he or it may incur, be deemed 
to be an issessee in default in respect of the tax 

Provided that the Income-tax Officer shall not make a 
direction under sub section (1) of section 46 for the recoiery of 
any penalty from such person unless satisfied that such person 
has wilfully failed to deduct and pay the tax 

(8) The power to levy by deduction under this section 
shall be without prejudice to any other mode of recoscry 

(9) Every person deducting income-tax or super-tax m 
accordance tvith the provisions of sub-section {3), (3*A), (s-B), 
(3-O), (3-D) or (3-E) sluill, at the time of pavment of the sum 
from which tax has been deducted, furnish to the person to whom 
such payment is made a certificate to the effect that income-tax 
or super-tax has been deducted, and specifying the amount so 
deducted, the rate at which the tax has been deducted, and such 
other particulars as may be prescribed 

Rules.—Several rules have been made wiih reference to ihis section 
These are 

(1) Rule 10 prescribing (he time within which deductions of lax have 
to be paid to Go>-emment 

(2) Rule 10-A jawing down the rate of exchange for conversion of 
overseas or other paj paid abroad in sterling by Goemment. 

(3) Rule 11 regarding the details of the information to be given 
to the Income-tax Officer in respect of (o) deduction of ta.x from salaries 
other than those paid b> Government and (6) deductions b\ approved 
superannuation lunds and Rule 11-A permitting in certain ca^cs provisionati 
payments monthJj «ubject to adjustment at the end of the year 

(4) Rule 12 regarding information similarly to be given m rt-pcct 
of tax on interest on «ccurmes 

(5) Rule 12 A similarly m respect of cases undvr sub sections f 1 A), 
{3B) (3 C), (3D) and (3 E) 

(6) Rule 12 B as to the action to be taken to pay tlic Income-tax in 
cases governed bv Rules 12 and 12 A 

(7) Rule 13 regarding the certificate of deduction «f ux in respect 
of interest on Govemment secunUea. 



790 


THF INCOMt-fAX ACT 


IS 18 


(8) Rule n A similarlj in respect of other «:ecuritit« 

(9) Rule 13 B similarl> m respect of intere'^t not being interest on 
securities 

(10) Rule 13 C in respect of tax on deductions of shires registered 
in the Reserve Bank of India 


History—The Act of 1918 provided that where a payment ivas a non 
recurring payment, the lax should be deducted at the rate appropriate to that 
particular sum, as if it were the whole of the asscssee’s income, and that 
where a payment was a recurring payment the tax should be deducted on 
the assumption that the total income of the assessee amounted to twelve 
tunes the recurring sum Section 18 (2) of the Act now provides that 
deductions from salary shall be made at a rate which should approximate 
as closely as possible to the rate appropriate to the total assessable income 
of the assessee under the head “salaries', and it further empowers the 
per«on deducting income tax from “salaries" to recti f\, in subsequent df* 
auctions, mistakes made in previous deductions 

Under the 1918 Act private employers could not deduct fax at source 
on salaries of employees 

See afro section* 7 8 and 13 of the 1886 Act under which only the 
interest on Government Securities and the salaries and pensions 
Government servants and servants of local auihontics were subject to dedue 
tion of tax at source 


The changes made since 1922 arc as follows — 

tion J^\ ®i“'’ 1925 to provide for the taa! 

tion of sterling merseas pay, ' 

(2-B) >923, also the 

provisos to sub-sections (3) and (7) ^ 

ferred m'th?.'“<> SKtions (3 C) and (3D) "ttra 
vS^ds 'note.. 27. and sub section (1) omitted the 

Cmtal " Pfaenbed m the ease of anv seeurit)' of the 

mmm rh™, '» a"l> '“t.on (3), and the follo»“5 

Sb seetonTfor''"" »' «■' bit not super tar.” « 

and 9 and of tb PI svords ‘ or super taV in sub sections 

S the svld. “ atb a«>'on (7), and the substitution 

of the svords an assessee” for "persoually" m sub action 7, 

1937 Crown’ svere substituted for 'Government it 

190/ by the Adaptations Order 

(3) the second proviso to sub section (5) was added in 1937, 

was amended f"'"' ""Portam changes were made, sub section (2{ 

of a„rr'c£'rgSe'‘S.”/ tbe%r(5rse?S'i?) “reTreSr 

“■> <2D) to’total worid income’m ptoe of 
total income , the second proviso to sub section (5) was expanded so as I 
cover cases under sections 44 D and 44 E and minor conseiiuenlial cha”S“ 
were made m other sub section* 
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In 1940 a proviso %vas added to sub section (3 A) on the lines of the 
proviso to sub section (6), and in IWl a drafting amendment made in 
sub-section (3-E) m regard to the grossing* up of dividend 

Deduction at source —^Deductitm at source is made m the following 
cases im Both Income-tax and Supertax on salaries (Jcc section 7), 
Income-tax on Interest on Secunties {see section 8), both income-tax and 
super tax on other kinds of interest or other sums chaigcable when paid 
io a nonresident [m tlie circumstances set out in sub-section® (3 A), 
(3 B) and (3 C) of this section] super tar on dividends of companies 
paid to a non resident {as in sub sechons (3-D) and (3-E)) and tax on 
payment of accumulations ra rect^ised provident funds (see section 

58-H) 

Scope of Section—This section provides for the dedw^on of tax 
at the source as distinguished from taxatton at the source (the latter m 
respect of unregistered firms and certain associations of person *)—see 
sections 14 and 16 The tax so deducted is paid over by the persons making 
the deduction to the credit of the Cwiral Government wilhm the period 
specified in the rules above along with a statement as prescribed by them. 
Such deductions of income-tax are under sub «ection (5) of section 18 
treated as payments of income-tax on behalf of the persons from whose 
income or interest the deduction was made and credit i? given to them 
in the asse sment of their income if an assessment is made of tlieir other 
income 

In respect of dividend* of companies, however, there is no provision in 
the Income tax law for deduction of tax at source, but the tax paid hj the 
company is deemed by sub section (5) of this <eclion. to have been paid 
on behalf of the shareholder But there is nothing to prevent a contractual 
irrangement between a company and its shareholder empowering the com 
pany to deduct tax on dividends but this arrangement has nothing to do wnth 
the Crown 

References—As to the meaning of ‘Salaries’, see section 7 which 
makes the expression include advances and certain capital receipts also, 
iJid as to that of ‘Securities' see section 8 As to the meaning of ‘reside’ and 
‘resident’, see notes under «ection 4 As to 'grossing* up of dividend* see 
>ection 16 (2) 
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It Vfiu be noted that there li no provision for colkction ofStipeivUic 
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Sub-section (2)—^Two important changes were made ui this sub¬ 
section in 1939 zns, (1) super lax also has to be deducted at the hme of 
payment and (2) the rate at which tax is to be deducted (both income-tax 
and super tax) vs to be the a\eTage of the Tates applicable to the estimated 
total income under the head salancs 

‘Under this head’—^The rate to be appliwl to anj particular pajinent 
Is tliat applicable to the e«timated income under salanes for the year tn 
which pa}-ment is made Chalmers v Rex 1 Rang 335 I I T C 140 AIR 
1924 Rang 30 The a sessees income from other sources than salanes’ 
mu t be Ignored for this purpose 

Paying—The person responsible for pa 3 ing the saiarv means in 
the context of this section the person responsible for mahiog the pajanent 
and not the person responsible for beanng the financial liabiht) Sub 
sections (3 B) and (3 C) each of which refers to more than one categoiy 
of payments u c the word making such pa\'Tnent» and not pajing" 
thus making the intention clear 

Average—Tax has to be deducted at the a\erage rate eveiy month 
because of the slab s\stem In the context aterage sinipl) means one 
tw elfth of the estimated tax on salaries for the whole year 

Accrued salary —Though under section 7 salaries can be taxed i e r 
included in total income and assessed on an accrued basis sub-section (2) 
of section 18 does not authonse the person paving the sa?ar> to deduct tax 
on an accrued basis The words are shall at the time of payment d^uct 
income tax and super tax on the amount payable In spite of the ambiguity 
of the word payable it does not seem correct to hold that tax can be 
collected on the entire amount due (pa)'able’) eaen though a fraction thereof 
IS actuall) paid The word payable which has been m this subsection 
from long before the amendment of section 7 in 1939 permitting the taxa 
tion of salanes on an accrual ba«is simp]) refers to tht gross amount that 
w-ould be pa)able but for the wnthholdingof tax i'ec o/jo the thud proviso 
to section 7 (\) under which when tax is deductible under section 18 the 
assessee cannot be called on to pa) lax unless he has received the salary 
without deduction 

Capital sums xn salaries —See section 7 and note in particular that 
under ^planation 2 thereof and section 2 (6-C) salanes include certain 
accumuhted pavments As a consequence the person making such pa)'ments 
has to collect the appropriate tax at the time of pa)Tnent See also sub 
section (2) of section (fl which permits the mitigation in certain circum 
stances of the burden of tax on accumulated sums under salanes 

Residents_Sub section (2) is evidently intended to apply to salanes 

paid to residents contrast sub scctiwi (2'B> whicli express!) provides lor 
salanes paid to non residents 

Insurance premia—Abatement on—For the power of an emplo)er 
to allow abatements on account of insurance premia see notes under «ectioir 
I5 As regards pnvate empIo)ers it tnav be noted that it is open to them 
to make these allowances on account of insurance premia or not according 
as It mnv suit the convenience of themselves and their empIo)ees as if 
rebate is not given when the tax is deducted at the source it mav be claimed 
b) the empIo)ei. m the. following year either as a refund or a sel-oft 
against the amount due bv him if he is assessed under section 23 
T—100 
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Refund in cash —Tlie Officer responsible for collecting tax under this 
section IS not competent to refund m cash any excess tax collected All 
that he can do is to adjust the occess by short collection and vice versa. 

Overseas pay—Sub section (2 A) which was added by Act XVI of 
1925 provides that tax shall be d^uct^ m India at the time of payment 
of the remaining salary m India in respect of all payments on account of 
salary made out of India by and on behalf of Government But for this 
provision tax can be deducted only by an assessment under section 23 
not at source It does not in itself impose any liability to tax which is laid 
by section 4 

Salaries of non residents—Sub section (2 B) was inserted m 1939 
Income tax will be collected at the maximum rate (subject to refund if any 
with reference to sections 17 and 48) and super tax at estimated average 
rate (subject to similar refund if any) 

Leave salary—The excmption> which had been granted under sec 
non 60 m respect of leave salaries paid abroad have been cancelled as 
from 1st April 1939 See section 60 and the notes under it 

Responsibility of person who has to deduct tax at source—Any 
person required to make a deduction under section 18 who fails to do so 
may himself under «ub section (7) be deemed to be an assessce in default 
in respect of the tax while he is also liable to be prosecuted for an offence 
punishable under section SI (o) and also liable to a penalty under section 4o 
(1) The proviso to sub section (7) rcitncts such liability under section 
46 to cases of wilful default Failure to give a certificate under section 
18 (9) also renders the person liable to prosecution under section 51 
there is no reasonable cause or excuse for the failure 

Persons making deductions at the source are indemnified for the 
sluction under section 65 

Where a person has a dual capacity both as person respons Me for 
making payments and as payee his liability to deduct and account for tax 
will not be lessened by the dual capacity cf Horiclh v Comviisstoners oj 
Inland Revenue 1939 AUER 144 (KB) 

Recognised provident funds—Payment of accumulations—Sub 
section (4) to (9) of this section apply also to tax collected at •source 
under section S8-H m respect of accumulations paid to members of recog 
nised provident funds See notes under that section 

Treasury Bills —The only secunties of the Central Government (other 
than income tax free secunties) from the interest on which income tax 
IS no» deducted m advance are Treasury Bills The so called interest on 
them IS more of the nature of discount 

Reserve bank shares —It will be seen from Rules 13 C that dividends 
on thLe shares are treated somewhat like interest on securities these dvi 
dends being taxable 

Securities in the custody of banks—It frequently happens that 
security holders hand over their secunties and bonds to their bankers for 
collection In that event the certificate given by the person deducting t 
income-tax from the security would be given to a bank for a whole bl« 
of secunties In such a case the Income tax Officer should accept a certi 
ficate from the bank in the following form and act upon it as if it 
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a certiAcate received direct from the jterson deducting income tax from the 
security — 

'We hereby certify that interest on the various securities specified 
on the back hereof Avas collected by us on behalf of 
and that we received payment or were credited witli the proceeds 
thereof (less income tax_> as stated on the other side amounting to Rs 


The securities specifieil are covered by certificates issued to the Bank 
imder section 18 (9) of the Income tax Act 1922 

Stfftuiture of Banker - 

Address -- 


Date~ 


(To be Signed by the claimant) 

I hereby declare that the securities on which interest as abose spcci 
fied has been received are my own property and were m the posses 
Sion of ^ at the time when income tax was 

deducted. 


Dale- 


Stgnoture' 


(^^5—The securities to be produced when rctjuired m support of 
any claim.) 


Rcvejise op Tosm 
SekeduU of Stcurtucs 


No sod deienp 
uoo of seeunc<«r 

Date or payment 
of lateral sfier 
deduct oa of 
inCQme-tsx 

Penod for wbwb 
iaierst bss been 
1 paid j 

Amsuni of 
interest (Iris in 
come tax) j 

Remarki 

j 




j 


The certificate under section 18 (9) must be takai b\ the Incorrc tax 
Officer of the area jn which the claimant or asitssce is assessed or re* 
Sides (rre rule 39) as conclusn-e evidence of the pa>ment of the tax, 
both where a refund is claimed m cash and where a vrt-ofT agaimt the 
lax assessed on o her income is clumcd {Ifconte tar Manual ) 
Anticipatory certificates—The folloning «.xi-cutin. nutniclions may 
be noted 

It IS desirable that rcfundi should be avoided as far a« |XHsihIe 
There arc, for example certim nutitalions, authorities and fii-ds the 
income of which is exempt from tax under the provnions of section 
4 (3) Similarl) there are per«ons whose a«sc<MbIe meotre u Im 
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IS a part of the general recasting of the basis of taxation of dividends— 
compare sections 14 16 18 and 48 which have all been recast as part of a 
single plan The tax notionally paid by the company is treated explicith 
as paid on behalf of the shareholder 

The second proviso \%hich was inserted m 1937 m order to cover cases 
falling under section 16 (3) was expanded in 1939 so as to cover also ca'es 
under sections 44-D and'44 E 

Company doing business of a shareholder—Whatever the legal 
* Company m relation to a shareholder m respect of income tax 
on dividends there is nothing to prevent a compan} as a corporate ent tj 
from acting as the agent of an individual who may be a shareholder and 
really carrying on his business Commtsstoners of Inland Rcienne \ 
Sansom 8 Tax Cases 20 (1921) 2 K B 492 but as regards dividends 
and the tax on them the position is unaffected fay such agenev «o long as 
company as such that is as a separate 
entitj will paj tax on us own profits and the shareholder will gel 
sectionN 16 18 (5) and 48 As regards bogus companies 
and^those not distributing profits see notes under sections 2 {6-A) 3 wd 

profiu'and'MmA™ h“' profils-The words where Ifce 

L It sM befnr,^orQ^ assessed to tax which occurred in section 1/ 
rnri m ">«r natural meaning Accord 

hT hands “Sen ® ata/eliolder were wholly exempt from tvt a 

of nrofits which ^ dividends might have been paid oat 

Panv In re Ihc a^en^t from lax in the hands of the paying com 

&/l33 7 *'?’«'»>'•"< Tnut, Ltd 1935 ITR 65 « 

1939 In itiA IT e t I ^ “f ruling has been nullified b> the amendmenl lo 
of the Kingdom ,he Court of Appeal ciisallowed the chtm 

received from an shareholder s hands preference dividend 

IhSds of TTni/s. of whose profits was received from 

on lhS^ nrlr^'"*'r ^ "Inch had been taxed in that 

bv the House of tw ^ however, was revers^ 

to nawiiem of tU f P""CipIe against double fixation applies onh 

^ of tax bv the sime person twice m respect of the same income 
tf ?tP'-'=f««"Ci- shareholder in this case had reived the full d viderd 

^ had borne a shirt of the tax paid by the company (1939) 3 AllER 
Srther the HouU of Lords "»1 

lha V rcrj,„m„ 1 Tax Cas 501 (CA) 

in RariS 

commnms^ are"cTncompany—Under section 16 (2) dividends of 
super taxi and^nle "'‘fl''''fcrcncc to income nx only (and not 
X fnr the amo™, or"™ <5) credit .. given to the .hard older 
Sicr ,s thereX" aue mTrs’X'S Th'" v^n S 

dividends received b, h,m'“ ?^d h^'Te^e^e'„''J%^X';"’‘:i,e”i'X “ 
pid b) the compan) The same result was achimrf even be J1939 
through sc^ion 14 ind aS as the) then stood sec MaJiarajadhira/ of 
i'“''9nv Commjrr™er 0/fmrome tor. mrdo. 3 Pat 470 AIK I«I 
I’af 474 1 1 T C. 303 
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Preference shareholders—PosiUon of—In PtirusiioHmiidas riar 
kishandas v C I .S>tn«iK^ Compafty, 42 Bom 579 1 ITC II, it was 
deaded that as behveen preference and ordinary shareholders the former 
are not entitled to have their preference dividends paid free of income tax 
in the absence of express word to that effect in the contract regulating 
the rights of the parties The law in the United Kingdom expressly 
authonses the deduction by a c(»ni»n), of income tax at the standard rate, 
from dividends and the company is not acconntable to the Crown for these 
•deductions so a company can deduct tax even if it is not itself taxed In 
India, there is no similar provision m the income lax law and it i' a mat 
ter to be settled bj contract (le the memorinduin and the article- of asso¬ 
ciation) between the company and its shareholders In the absence how 
ever, of such an arrangement a dividend stated merelj to be subject to 
tax’ cannot be subjected to tax unless the companv itself pa} s tax Bai Laliffi, 

V Tata Iron and Steel Co, 1940 ITR 337 (Bora ) 

There is nothing to prevent a company from so defining the dividend 
rights of Its shareholders as it pleases <o long as the articles are clear 
that a particular class of shareholder is entitled to a dividend on a definite 
basis, the dividend is so p^able to him The position of the shareholder 
vu a %ns the Crown is a different matter and has to be regulated by sections 
16 18 (5) and 49 B, c£ Palestine EUetne Corporation, Lid v Slyer Stl 
tertoii and Ainalco Peniioit Trtts\ 1944 Ch.D 

Sub-section (7) —It will be seen that in lases falling under -ub 
sections (3 D) and (3 E) both the company and the principal officer will 
"be liable to account for the tax 

Sub section (9) —Certain minor changes were made in 1939 conse 
quent on the changes made m the other sub sections 

United Kingdom Law—Though the relationship of the -hareholder 
to the company, tliat is the extent to which, if any, the company acts as the 
agent of the shareholder m this respect, has been made clear in the Indian 
Law through sections 16, 18 (5) and 48, and there is little in common 
between these provisions and the provisions in the United Kingdom Acts, 
a bnef reference to the Law m the United Kingdom will be of interest 
The statutory provisions in that country have at no time been loo clear and 
there has been considerable litigation especially in comparatively recent 
years To quote the MacAIillan Committee’s Report (paragraph 100, et 
seq ) — 

The principle upon which the taxation of dividends wa- adminis 
tered from 1842 onwards and up to 1930, is set forth m the case stated, 
and was sanctioned by the Court m F H Hamilton v Conimisstofur 
of Inland Revenue, (1931) 2 KB 495 The case stated deils with 
the practice as foI!oiv> — 

It IS, and always has been, the almost universal practice to deduct 
from the gross amount of the dividend the tax appropriate to that 
amount, or, if the dividend i> declared to be 'free of tax’, to treat it, 
for the purposes of computing total income, as equivalent to the gro«s 
amount which, after deduction of the ^ipropnatc tax, corresponds to 
the net amount actualU paid, without anV reference to the amount of 
the company’s statutory income This method of dealing ivith divi¬ 
dends la one of the accepted conventions under which the Income tax 
Acts are regularly admtnisfered, and it is consistent wiih the actual 
worda of the Acta An exception to the general rtilc has, m 

I—IOl 
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recent vears been adnntled m a £e« special cases where it lias been 
clear tliat the payment of a dividend was in whole or m part a dis 
tnbution of profits which bj reason of their capital nature were not 
within the charge to income tax 

The idea that a company s power of deducting tax from dnidends 
was simply a power to pass on to its shareholders its own lax on its 
own income resulting as it would hase done in a compan) deduct 
mg as tax from its dividends an amount representing tax at a 'inai 
Icr or greater rate tlian that in force for the >car or being itnable 
to deduct any tax at all and in elaborate inquiries into the p't 
of the companys income and its accumulation was tlnis ne\er acted 
upon 

So also dnidends were alwajs treated as part of a tax pa) tr s income 
from all sources for the purpose of claiming exemption and return 
able accordingly as being annual pa)mtnls’ liable to deduction of tax 
Thei were similarly without quc^itum treated as annual pa>Tnent5 
charged to income tax under Schedule D in claims b> chanties for 
exemption from tax under section 105 of the Income tax Act 
(now incorporated m section 37 of the Income-tax Act 1918) 

^eech of Hahbury LC in the case of At'orney GcntTal a AsriO 

Gas Company (1906) A C 10 well illustrates the then prevalent aiw 

that (whatever the method of collection) dnidends of companie were 
taxable income It is indeed difficult to imagine from a commonsen« 
standpoint a receipt which is more obiioush income 

In 1910 super tax was introduced and the inclusion of dn idenda i * 
the content of total income from all sources became a matter of 
moment to ux pajers whose mean enabled them to test the matter of 
litigation Thus (to mention only a few cases) in Broohe v 
mtssionen of Inland Rn/ertue (1915) AC 478 the bold contentoo 
was put forward that having regard to tlit taxation of dividend 
through the medium of the companys profits a dividend was no 
returnable as part of total income at all t e “is income of the snare 
holder This view was rejected bj the Court of Appeal md their 
decision on this point was subsequently appro\ed bj the House of 
Lords m the case of Wlntney \ Commtsstoiiers of Jtilatfd 
(1926) AC 37 In the course of the Brooke case the observatoo 
was made that a company deducting tax from dividend did so a® 
agent for the shareholder This view of the situation was however^ 
qualified a few years later by the view expressed m Lord 
speech in Commissioners of Inland Rezemic v Bloti (1921) 2 A 
171 as follows — 


.. - —iiivuiiic tut, wi us pronts iiuo t 

it as ngent for its shareholders It pay s as a tax pav er an 1 '1 ? 
cuvadend is declared the shareholders have no direct conceni m 
payment If a dvidend is declared the company is entitled to deduct 
from such dividend a proportionate part of the amount of the tav 
previouslv paid by the company and in tlxat case the pavment bv tne 
company operate m relief of the shareholder But no a?enc) 
properly so called is involved 

We now come fb the rear 1930 when m the case of Gnn^o > 
Comt ttssioucrs of Inlcntd Revenue (1930) 2 KB 246 the contenUon 
was raised and accepted by the High Court that the receipt oi 
d vidcnds paid o it of a fund consisting m part of receipt of a 
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income nature wluch would not upon Uie siaiutor} rules for com 
putmg income either themselve be taxed or form part of a ccan 
putation for the purposes of an assessment could lot render the 
shareholder liable to super lax since such dividends could neither be 
the subject oi deduction ol lax at the source nor be charged upon the 
recipient under Case VI of Schedule D 
The decision m Gimsoti s cast was relied upon in the next ca»e whicli 
arose (that of Hamilton v Commissioners of Inland Revenue (1931) 
2KB 49a) to support a contention that if as regards an) jear taxed 
profits of a company were less than the amount of a d vidend declared 
for that jear so much only of the total distnbution of dividend was 
liable to be charged to income-tax (and so included for the purposes 
of urtax in an individuals total income) as corresponded with the 
amount ot the company s taxed income This contention failed 
In 1931 for the purpose of surtax the law. m the United Kingdom 
was amended sonewhat on the lines of section 16 (2) m the Indian Act 
but the House of Lords deaded in l^eumatfn v Inland Revenue IS Tax 
Cases 332 and Cull v Inland Rrenue IWO ITJL (Sup) 1 that the 
grossing up w^s to be made'onl) if the company had in fact deducted 
lax and not otherwse These rulings furm<h no gu dance for construing 
the Indian law 

Leaving a«ide dividends of companies the broad rule m the United 
Kingdom law is that lax can be deducted at source by the payer onI> jf 
the payment is made out of a taxed fund Tlierc ts no rule of law that 
there ts an absolute or universal right to attribute interest pajnsents to 
income if there is an) income avaiUble save onl) in cases of illegality 
or ultra vires There is no abstract right of attributing interest to a taxed 
fund merely because such a fund is ava table The facts mu t be examined 
in each case and die attribution made as between the taxed and untax^ 
funds on the basis of evidence and the conduct of the taxpa>er must 
not be incon istent with the attribution Paton (rnistee for Fei toit) \ 
Itiland Revenue la ATC 11 (1936) 2 KB 59 (CA) 

Before 1927 when the law was amended m the Un ted Kingdom m 
certain cases a person who deducted lax at source did not hold it m trust 
for the Crown (In re Lang Propeller Lid 11 Tax Cases 46 (CA ) ] 
tS-7^ (i) (a) In the case of income in respect of 

which provision is not made under section 
Advance payment of t« deduction of iiicome tax at the 

time of payment, the Income tax Officer may, on or after the 
ist day of Apnl, in any financial year, by order m writing, 
require an assessce to pay quarterly to the credit of the Central 
Government on the 15 th day ofjune, ifith day of September, 
i^th day of December and 15 th day of March m that year, 
respectnelv, an amount equal to one quarter of the income-tax. 
and super tax payable on so much of such income as is incJu 
ded tn his total income of the latest previous year m respect of 
which he has been assessed if tliat total income exceeded six 
thousand rupees Such income tax and super tax shall be cal 
culatcd at the rates m force for the financial \ear m which he 
IS required to pa\ the tax, and shall bear to the total amount 
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of income-tax and super-tax so calculated on tlie said total 
income the same proportion as the amount of such inclusions 
bears to his total income or, in cases where under tlie provisions 
of sub-section (i) of section 17 both income-tax and super-to 
or super-tax are chargeable with reference to the total uorW 
income, shall bear to the total amount of income-tax and 
super-tax which would have been payable on his total ''odd 
income of the said previous year had it been his total income 
the same proportion as the amount of such inclusions bears to 
his total world income : 

Provided that, where the previous year of the asscssce m 
respect of any source of income ends after the 31st da> 0 
December and before the 30th day of April, the order m 
writing issued by the Income-tax Ofliccr requiring the pa>- 
ment of income-tax and super-tax on that source of income 
shall substitute for the four quarterly payments hereinbefore 
specified, three payments of equal amount to be made on the 
15th day of September, the 15th day of December and the * 5 ^*^ 
day of March, respectively : 

Provided further that, if the assesscc is a partner of a 
registered firm and an assessment of the firm has been compel' 
ed for a previous year later than that for which the assessee s 
last assessment has been completed, bis share in the 
the firm shall, for the purposes of this sub-section, be includco 
in his total income on the basis of the latest assessment 0 
the firm : , 

Provided further that, if after the making of an order dv 
the Income-tax Officer and before the 15th day of February p 
the financial year an assessment of the assessee or of the rc^' 
tered firm of which he is a partner is completed in respect of a 
previous year later than that referred to in the order of 
Income-tax Officer, the Income-tax Officer may make an 
amended order requiring the assessee to pay in one instalm^" 
on the specified date, or in equal instalments on the speem^ 
dates if more than one, falling after the date of the amenn^^ 
order, the tax computed on the revised basis as reduced by * _ 
amount, if any, paid in accordance with the original ’ 
but if the amount already paid exceeds the tax determined o 
the revised basis, the excess shall be refunded. . 

ib) If the notice of demand issued under section 29 

pursuance of the order under clause (a) of this sub-sectipn 
served after any of the dates on which the instalments 
therein are payable, the tax shall be payable in equal 
ments on each of such of those dates as fall after the date o 
service of the notice ofdemand, or in one sum on 
of March if the notice is served after the 15th day ofDecern 
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(2) If any assessee who js required to pay tax by an 
order under sub section (i) estimates at any time before the 
last instalment is due that the part of his income to which 
that sub section applies for the period which uould be the 
previous year for an assessment for the year next following is 
less than the income on which he is required to pay tax and 
accordinglv wishes to pay an amount less than the amount 
which he is so required to pay, he may send to the Income 
fax Officer an estimate of the tax payable by him calcul¬ 
ated in the manner laid down in subsection (i) on that 
part of Ins income for such period, and shall pay such 
amount as accords with his estimate in equal instalments 
on such of the dates specified in sub section (i) {a) as have 
not expired or m one sum if only the last of such dates 
has not expired 

Provided that the asscssce may send a revised estimate 
of the tax payable by him before any one of the dates 
specified in sub section (1) (a) and adjust any excess or defi¬ 
ciency m respect of anv instalment already paid m a sub¬ 
sequent instalment or in subsequent instalments 

(3) person who has not hitherto been assessed shall, 
before the 15th day of March m each financnl year, if 
his total income of the period which would be the previous 
vear for an assessment for the financnl year next following 
IS likeiv to exceed six thousand rupees send to the Income- 
tax Officer an estimate of the <ax payable by him on that 
part of his income to which the provisions of section i8 
do not apply of the said previous year calculated in the 
manner laid down in sub section (i) and shall pay the amount, 
on such of the dates specified in that sub section as have 
not expired, by instalments which may be revased according 
to the proviso to sub section (a) 

(4) Where part of the income to which sub section 
(1), (2) or (3) applies consists of any income of the nature 
of commission which is receivable periodically and is not 
received or adjusted by the pnycr in the asscsscc’s account 
before any of the quarterly instalments of tax become due, he 
may defer pavmcnt of tax on that part of his income to 
the date on which such income would be normally received 
or adjusted and if he does so he shall communicate to the 
Income tax Officer the date to which such payanent is 
deferred 

Provided that, if the tax of wlucli the payment is 
deferred is not paid wathm fifteen days of the date on whidi 
such income or p?rt thereof is received or adjusted by the 
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P;i>ei- in the assesscc’s account, the tax shall be payable %vith 
SLX per cent, simple interest per annum from the date of such 
receipt or adjustment to the date of payment of the tax. 

. , (5) The Central Government shall pay on any amount 

paid under this section simple interest at ttvo per cent, per 
« nnum Irom the date of paymicnt to the date of the assessment 
^ * regular assessment’) made under 

ion 23 ol the income, profits and gains of the previous year 
assessment for the year next following the year in which 
the amount was payable ; 

that OH any portion of sucli amount which is 
dnll V, under the foregoing provisions of this section interest 

was "P t’’'’ 

sub-serffnnassesscc has paid tax under 
estimate and ''ub-scction (3) on the basis of his oivn 
the tax determii eiglity per cent, of 

far as such regular assessment, so 

section iR relates to income to wliich the provisions of 
aUon in is not ^due to van; 

for the year fnr ! I * '”'^**** Finance Act enact^ 

interest the Af!." ),r 'Ji ’‘‘"S"''''’ ^^^cssment is made, simple 


per cent, per annum from the 


tst fKv ..f f ^ P" cent. .. 

was finj^ncial year in ivhich the ta-x 

shallop uregular assessment 

the tax scfnl’d r 1 a^esscc upon the amount by which 
tne tax so paid falls short of the said eighty per cent : 

of an appeal under 

a reference tn under section 33-A or of 

on which inf.r*. Court under section 66, the amoun' 

been reduced* Payable under this sub-section has 

the excess i t interest shall be reduced accordingly and 
with SrUn S “"y- be refunded togethet 

the amount of income-tax that is refundable : 

ition^r newlv^ir..'!'®'’ T*’-'"' “ bujmess, profes*” " 


vocation ;c gunner mat, where a business, profession 
profits anri tr ‘ “P assessable on the income. 

ySr year in the finanmal 


year follniAtinr Vi. previous year in the finance* 

able shall m which it is set dp, the interest pay* 

Aid fey of April of the 

r” m^mg the regular assessment, the 

Income-tex Officer finds that any assessee has- 


v^iiiccr imas that any assessee has— 
i'uen, sub-section (a) or sub-section {3) utider- 

4.stimated the tax payable by him and thereby reiiuced the 
amount payable in any of the first three instalments, or 
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(b) under sub-section (4) tvron^lv deferred the pa>ment 
of ta\ on a part of his income, 

he ma> direct that the assessee shall pa) simple interest 
at SIX per cent pei annum, in the case referred to in clause 
(a) for the period during uhich the payment was deficient 
on tlie difference between the amount paid m each such 
instalment and the amount which should have been paid 
having regard to the aggregate tax actually paid under this 
section during the year, and in the case referred to in 
clause (b) foi the period during which the payment of tax 
was wrongly deferred on the amount of which the payment 
ivas so deferred 

Protnded that for the purposes of this sub section any 
instalment due before the cxpirx of six months from the 
commencement of the pre\oous year m respect of which 
It IS to be paid shall be deemed to have become due fifteen 
days after the c\pir\ of the said six months 

(8) IVherc, on making the regular assessment, the 
Income tax Officer finds that no payment of tax has been 
made in accordance uath the foregoing provisions of this 
section, interest calculated in the manner laid down in sub 
section (6) shall be added to the tax as determined on the 
basis of the regular assessment 

(g) If the Income tax Officer, in the course of any pro¬ 
ceedings in connection uath the regular assessment, is satis¬ 
fied that any assessee— 

(rt) has furmshed under sub section (2) or sub section 
^3) estimates of the tax payable by him which he knew or 
had reason to belici e to be untrue, or 

[b) has without reasonable cause failed to comply •with 
the provisions of sub section (3), 

the assessee shall be deemed, in the case referred to in 
clause {a), to have deliberately furmshed inaccurate parti¬ 
culars of his income, and in the case referred to in clause 
to have failed to furnish the return of his total income, 
and the pro\nsiQns of section 28, so far as may be, shall 
apply accordmgly 

Provided that the amount of penalty leviable shall, 
m the case referred to in clause (a), be a sum not exceed¬ 
ing one and a half times the amount by which the tax 
actually paid during the year under the provisions of tins 
section falls short of the tax that should have been paid by 
the assessee under sub section (i) or eighty per cent of the 
tax determined on the Irtsis of the regular assessment as 
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modified in the manner piovidcd in sub-section (6), ^vliich- 
ever is the less, and, in the case rcfeired to in clause (^), 
one-and-a-half times the said eighty per cent. 

(to)_ (fl) If any assessec docs not pay on the specified 
dates an) instalment of tax that he is required to pay under 
sub-section (i) and docs not, before the date on which any 
such instalment as is not paid becomes due, send under suh- 
^ction (2) an estimate or a revised estimate of the tax payable 
y im, he shall be deemed to be an assessee in default in 
respect of such instalment or instalments 

, (?) ‘^nny assessee has sent under sub-section (2) or 

or a revised estimate of the tax 
dance therJw 11”^’ instalment in accor- 

he shnlt hp specified in sub-scction{i)j 

of such incf deemed to be an assessec in default in respect 
ot such instalment or instalments : 


fi) "ot. under danse (o) or 

which the nnvm *n respect of any amount of 

the date rn J deferred under sub-section (4) until after 


or recoLred'(v!!™*”'” “ penalty or interest paid bj’ 

this section Pfroonooc of tlie provisions of 

the income of it treated as a payment of tax in respect of 
an assessmenf fir ‘'>r previous year for 

whidi it was nav'^n^ financial } ear next following the year in 
assessee in th? r’Lgdar''as1es™ent 


inflanonar, measSres “urmeTl, " ‘W as one of tlie anti- 

an add,timT ,l,e w™®,"" i'", but as n has taken the form of 
vhen ,t will he Thl* *■' 

an,e when a' 

take^bTthe “S® initiative tti case of old assentees is to be 

latest prevmJs asses^ces 

altemahve i has the option to submit ^ 

fesf^n eXT if ^ estimate of tax turns out to be 

ntLeS At ifv n/ e^enlua11y assessed, he has to p3) 

interest^ at six per cent per annum on the difference Advance payment* 
cany simple interest at two per cent per annum till the regular assess 
ordinarily payable m four instalments 
of the detailed provisions are self-explanatory and are merely intended to 
facilitate estimating and collection ^ ^ 

Rules—Rule 20-A prescribing the form iii which the demant^ 
is to be made by the Income-tax Officer under sub-section (1) 
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Income to which section applies —As is to be expected the section 
applies onij to cases m sshich under section 18 tax is not deducted at 
source The section also does not appl> to income belovs Rs 6000 
(according to the last assessment) 

Provisional—^The current rates of tix arc appl ed pro\i onall) in 
re'pect of these adi’ance collections and the necessai^ adjustments made 
when the a sessment is made in the next )ear with reference to the then 
rates 

Penalties—Section 28 is attracted by default or f l»t rtiunis under 
this section al o to the extent laid down in sub-section (9) 

Returns suo motu —Per«on> previously a<scs eil will re-ccive an 
order from the Income-tax Officer to pav the advance tax in instalments, 
but per ons not prevnouslj assessed should send returns and the tax s»o 
motu if their estimated income exceeds Rs 6000 for the previous vear 
relating to the is'cssmcnt for the next finanaat jenr 


19 In the case oftneome m respect of ulnch provision 
Pa ent in other eas« IS not maclc uiidcf scction i8 fof dcductum 

" " ofincome tax at the time of payment, and 

in any case vvhere income tax has not been deducted m accord¬ 
ance with the provisions of section i8, income tax slnll be 
payable bv the assessec direct 

History—This roughly corresponds to section 15 (7) of the Act of 
1918. It has been recast several times vt: m 1933 1934 and 1939 
The recasting of the earlier part of the section in 19^9 w av con cqtK.ntial 
on the diangcs m section 18 (some of which were made ewii m 1933) 
which now extends to many other items tlian salaries and interest on 
<ecunties 

Scope of section—The intention of the <eclion is that ihi, tax shall 
be levied directly on the as essec (not by deduction at source) m the 
following cases —(1) All income m respect of which deduct on at source 
!« not permissible under «ection 18 (2) Income in respect of which suclr 

deduction can be made but has not b«n made As regards the latter s e 
also sub-<ection (8) of section 18 under which the nght lo dcfluct tax at 
source IS without prejudice to any other method of recovery 

•Income’—In this section means meonsc profits andgan* aoJ not a 
<list nguished from profits and gams 

19 ThcprincipaloflTiccrofevcrycompin) shall,onor 
bcibrc tfic I5ft\ ahy oi'j'unc in cact) year, 
Supply of i^omuuon re furnuh lo ihc prescribed offircr a return 
a.v«iendr prescnbcd form, and v eriHcd in the 

prescribed manner, of the names and of the addresses, as entered 
m the register of shareholders mamtnincd by the company, of 
tlie shareholders to whom a dividend or aggregate dividends 
exceeding such amount as may be prescribed in this lichalflns 
or have been distributed during the preceding year and of the 
amount so distributed to eacli aucli sinrcholdcr 
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abroad is a \alid certificate for the purpose of section 48 Coniuiiss^otfer 
of Income tax Bombay \ Major Goldtc, 55 Bom 734 AIR 1931 Bom 
420 5 IT C 228 

It IS doubtful if the pcnaltj can be enforced if the dnidcnds are 
distributed outside British India The shareholder will suffer if Ae 
certificate is not given because in its absence he cannot get a refund under 
section 48 Apart from the prosecution by the Assistant Commissioner it 
IS not clear whether a shareholder can obtain a mandamus or an injunct on 
compelling the pnncipal officer of the companj to give him the certificate 
under this section 

United Kingdom—A provision corresponding to this section was 
introduced in the United Kingdom iii the Emance Act of 1924 {set 
■section 33) The Royal Commission of 1920 had recommended «uch a rule 


20 -A The person responsible for paying any interest not 
being ‘Interest on Securities’ shall, on or be- 
lore the fifteenth day of Tune m each year, 
E in cfe* furnish to the presenbed officer a return in the 

prcacribed form and verified in the prescribed 
manner of the names and addresses of all persons to u horn 
during the previous financial year he has paid interest or aggre¬ 
gate interest exceeding such amount not being less than four 
hundred rupees as may be prescribed in this behalf, together 
with the amount paid to each such person 


Rules 

R 42 A —A return hall be fum shed by the person responsible foj 
pajing interest not being mterot on securities in respect of amounts o* 
interest or aggregate interest exceeding Rs 400 

R 43 A—The return under section 20 A sliall be m the followmf 
form and shall be delivered to the Income tax Officer in who e jurisdiction 
the person responsible for paying interest resides_ 

Retunt under section 20 A of fhc Indian Income Ioa Act 1922 for the year 
IstApnl 19 to 3\s^ March 19 
Name of payer 
Address of payer 


j 

I Name of payee 

1 Addre^ I 
1 of 

[ l*»yec 

Dale 

of 

payment 

Amount 

interest 

or aggreeat* 
interest 



! 

i 

1 
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I hereby certify that the above statement contains a complete hst of 
persons to whom interest or aggr^te interest exceeding Rs^ 400 was paid 
•dunng the period 1st Apnl, 19 , to 31st Ifarch, 19 
StgnatKrc 

Dated . .. 19 

History.—^This section was added by Act XVIII of 1933, and the limit 
of Rs. 400 wa» substituted for that of Rs 1,000 in 1939 


21 The prescribed person in the case ofever>’ Govern- 
Annuai return menl oflice, and the principal officer or the 

prescribed person i.i the case of \ ery local 
authority, company or other public body or association, and Cfery 
private employer shall prepare, and, within thirty days from the 
31st day of March in each year, deliverer cause to be delivered 
to the Income-tax Officer in the prescribed form, and verified in 
the prescribed manner a return in writing showing— 

(fl) the name and, so far as it is known, the address, of 
every person who was receiving on the said 31st day of March, 
or has received or to whom was due during the year ending on 
that date, from the authority, company, body, association or 
private employer, as the case may be, any income chargeable 
under the head ‘Salaries’of such amount as maybe prescribed ; 

(i) the amount ofthe income so received or so due by 
each such person, and the time or times at which the same was 
paid or due, as the case may be; 

(c) the amount deducted in respect of income-tax and 
super-tax from the income ofcach such person 


Ste Rule 15 as 10 the authonlies who shall prepare the returns under 
this section in respect of Government servants, Rule 16 as to limit of 
salary' and Rule 1“ as to the form of the return and its verification 

Annual return of employees—The following instructions have lieen 
issued 


Under section 21, read with rules I**, 16 and 17, a return in the 
form presenbed in rule 17 must be made of all employees denying 
m income of Rs. 1/500 per annum or over, bv the Govemnent officers 
mentioned m rule 15, by every pnvate employer and bv, in the ca«c 
of local authonlies, companies or otht.r public E«diC' or as-ocialfons, 
\V« *'^wcvp^l "Qe the prc<cnbed persoa", WTiece a cmnpatiy 

has got several place- of b«Miies<^ ii nny be more convenient for the 
company that ihc returns under this section should be made not by the 
pnnapil officer at the headquarten. of the company but by officers at 
different branches since th»- return lias, subjwt to what i« said in the 
next paragraph, to be made to the local Income-tax Officer, r c, to the 
Incornc-tax Officer of the plare where the employees happen to re»ide 
The Inbilitv for making tbi> return remains, under section 21, wnh 
the pnncjpal officer unless ano-her person is pre*CTif)ed The oliject 
of the return 1 - to enaldf Income-tax Officers to «ee that the tax has 
been deducted at the source under «ca»on 18 (2) or 18 (2-11). to 
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arrange for adjustments where the rallections at the source have no^ 
made correcth, and to assess ‘ salaried person, under section 23 
whether the tax has been collected at the «ource or not where the 
salaned percent have other mcome than salar>' 


This <echmi pre cribe^ that the return must be delnered to the In 

particular Income-tax 

Officer the return should be made E%er) Income tax Officer ha. 
Ztl S! section 64 ( 4 ), all the powers conferred b) or 

Income lax Officer, in respect of am income ac 
crinng or arising or recened within the area for which he is appointed, 
spec ive of w hether the particular income is a««es«ed b% him or not. 

convenient that this return should be made to the 
Officer of the area in which the employees reside, but m 
ift convenient that the return should be made 

of a uiH^n^Vr "hich the headquarter 

niisMO^ r ‘he Income tai Com 

t7\ Offirpr"ti^ ^ doubtful ri.c to decide to y\hich particular Income 
ra\ utticer this return sIkuW be sent 


"ecopfK r' '? '"*"5 ’isl <“'• '? 

.alan due for I lo^ether aith the amount of 

he ?et.,m T "“'n'' 1" J'." " "°t ''»• fl'O" Rs I «» an* 

/“T",'?®* “J'" •»' Officer in the proper 

.tatuton one ana'J.' The obligation to mal.e this return a« a 

tax Offleer 00 preliminary notice or request from the Income 

under sSU r '» 'h't return is punishable 

verification me i ^■’^ro statement made in thi* 

.ec,m?'e? Tror^ui'/fS)'' ■' “ 


ra eaS°Ari 7 ^ 1 J°"Tr‘”'’'''"S P""''*'”" of some sort ills In be fo”"'' 
”er?made^n IW “ o-'r' >ho '-"'“"'"S 


(vith '"ccle^p^'nS;:' 


(b) salary whether recened i 
on the change in section 7) 


r due has to be incltKled (consequ”’^ 


the changes m V(wt'on*^18)' '"come-lax and siif.er tax (consequent no 


through ''IT bcnence'^lh^MordV'hiSd ^ 

a houid he ^ receiyed bj or so due to 


Income-tax An'f'l918''*remm?‘!?IJI''Jl'''"?,'j i'""’" 'P’ "" 

nonce being enedbi ihi a'*e< orel^.t^ "* e'mdarl) bul <nh tn a 

under this <eetinn the riluni. liavT^n ''tar'eg 

to b« seracd without ana no'icc h.nyans 
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22 (0 The Income-tax Officer shall, On oi before theist 

da> of May in each year, give notice by 
Retun of II come publication in thc prcss and by publi¬ 

cation in the prescribed manner, requiring 
every person whose total income during the previous year exceeded 
thc maximum amount which is not chargeable to income-tax 
to furnish, mthm such period not being less than sixty days as- 
imy be specified in the notice, a return in the prescribed form 
and \erified in the prescribed manner, setting forth (along with 
such other particulais as may be required by thc notice) his 
total income and total world income during thc previous year 

Provided that the Income tax Officer may in his dis¬ 
cretion extend the date for ilic delivery of the return in thc case 
of any peison or class of persons 

(a) In thc case ofany person whose total income is, m the 
Income-tax Officer’s opinion ofsuch an amount as to render such 
person liable to income-tax thc Income-tax Officer may serve a 
notice upon him requiring him to furnish, within such period, not 
being less than thirty days, as may be specified in thc notice, a 
return in the prescribed form and verified in the prescribed 
manner setting forth (along with such other particulars as may 
be provided for in the notice) Ins total income and total world 
income dunng the previous year 

Provided that thc Income-tax Officer may in his discretion 
extend the date for the delivery of the return 

(3) If any person has not furnished a return within thc 
tune allowed by or under sub-section (i) or sub-section (2), or 
having furnished a return under either of those sub sections, dis¬ 
covers any omission or wrong statement therein, he may furnish a 
return or a revised return, as the case may be, at any time before 
the assessment is made 

(4) Thc Income-tax Officer may serve on any person who 
has made a return under sub-section (i) or upon whom a notice 
has been served under sub section (2) a notice requiring him, on 
a date to be therein specified, to produce, or cause to be produced, 
sircA acojarrfs or rfcTcn-^T^^n^f as thc }ftccmc-tav Officer ma} 
require 

Provided that the Income-tax Officer shall not require thc 
production ofany accounts relating to a period more than three 
years prior to the prevaous year 

(5) Thc prescribed form of thc returns referred to in sub¬ 
sections (i) and (2), shall, in the case of an asscssee engaged in any 
business, profession or vocation, require him to furnish particulars 
of the location and stale of the principal place wherein he carries 
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on the business, profession or \ocation and ofan} branches thereof, 
the names and addresses ofhis partners, if an), m such bu^ness, 
profession or \ otation and the extent of the share of the assessee 
and the shares of all such partners in the profits of the busmess, 
profession or \ocation and an) branches thereof 

Rules Tor the form of Return of Income, see Rule 19 As regards 
income due for asses ment m any year ending before the 1st April, 1939 
see Rule 19 A ■> r . 


Previous law —L-nder the 1886 Act, while there was an obligation on 
the principal officer of a companj to furnish a return there M’as no similar 
obli^tion on the part of individual asses>ces to furnish returns AH that 
Xht Lollector could do was to mwle returns from such persons if the Loca! 
Wernment had so authoriseil him b\ Rules The power to call for rctu-n* 
w-a^ first given b\ the Amending Act of 1916 

production of accounts the Income-tax 
S the accounts m ever) ca^ ta 

boS tn the assessee. Sii^te 1918 he i» not 

for onlv ^ ,h, r“ "" A'! could be caUed 

r«>,™ h„f K S'!! " 0 “* “"Ved by the Income tax Officer If ”» 
ho««e?UT * “coiinls could not be demanded. Since I91S 
return h,. b ci'?' '“r at an, .tage and whether the 

return hic been filed or not But see notes under semion 23 
Subsection f3) \va< first introduced in 1922 
The most important change* in 1939 are the following — 

a return jito motu from the tax payer m all 
under sVt?on'28^)*^ companies as before (with a corresponding pcnalt' 

•urittn.!, removal of the concluding part of old sub section (3) “'tdef 

r«um made at any time before assessment saved the 
Duttin^ ,,“f® fof earlier failures and wrong statement* now 
(?Mq V ) ***' person from an ass^^' ment under section23 

(3) The calling for information reg-»v'HmT ulaces of business names 
of partner etc m the return [see sub This was former^ 

^Ztfal " " minor and con=e 

atsessee cannot be‘*ma^rf~.!OT'!!,'tl?"'"^ m“Sl,°"or''’n'orproduci°g the 
uccoume All that he can be asked 

of his return (section 139 of the Ema’’? J ‘ Ae, of 19IS) and ij 

such esideuce is not produced tbou!^';^'"'S™'=,^^„^„„„,d be the 
presumption agamn the assessee available mere 

each^fimnS‘°i"eaP’ ‘I subsection (I) clearl, luof 

^ch hnancial j ear The Income tax ViiEcer has to publish both m the 

ri'e* sS'^'oe “* u'l ‘''t"'"?' 't»llie papers sSected) enJ m di' 
prescribed manner Rules have p^cnbcd for the latter purpose 
As to person jcc section 2 (9) fojJe. (9 and 19-A set forth the 
prescribed form of return of income 
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The pre cribccl return must set iorth total uieorae and total world 
income of tlie asses»ee in addition to other particuhrs pre«cnbed. 

Though an obligation is laid under sub^ction (1) on the assessee to 
fumi«h a return suo mctu, the Income tax Officer bai the opt on under 
sub-section (2) to serve a notice and call for a return An assurance was 
given on behalf of Government that in practice the Income-tax Officer 
would send notices under sub sectnm (2) to persons bel eved to be taxable 
It will be noticed that the time limit under 'nib-section (2) is 30 da>s while 
that under sub-section (1) is 60 days 

Under both the sub-sectiona the Income tax Officer has diccretion to 
extend the time limit and thus save the assessee from penalty under section 


Company in liquidation —Such a company is a company within the 
meaning of the Act and is therefore liable to inaLe a Tctum of income 
Comrntssumer of Income tax U P v Agm Spimang and Weaitng Aftllt 
{All) 1934 ITR 79 A.IR, 1934 All 170 As to the taxabilit} of 
profits of such a companj see note^ under sections 2 (2) and 3 

Notice before passing of Finance Act—The Income tax Officer’s 
op nion should be reasonabli formed Obv^ously, the Income tax Officer 
cannot be satisfied about the liabilit> of a person to tax before any tax has 
“been imposed by the Legulature A notice issued before the passing of the 
Finmec Act was therefore not val d before section 67 B was inserted in 
the Act The section non authorises (he operat on of the Income-tax Act 
in all respects pending the passing of the Finance Act 

Persons denying liability—There is no obfigauon on the Income- 
tax Officer to establish the fact that a person has taxable income before a 
notice can be issued under section 22 (2) or 22 (4) Bhagai Dhunieltand 
V Commisstouer of Income tax F««/ob 4ITC 33 10 lab 596 A.IR 
1929 L. 593 Aouuur/i Attanda v Commissioner of Income tax Bihar 
and Onssa a ITC 417 ATR 1931 Pat 306 11 Pat 187 Even if a 
^rson has no taxable income he should furnish a return if called upon 
to do so by the Income tax Officer Attomey-Ceiural \ halional Prottu 
ctal Bank 14 Tax Cases III 44 TUR. 70! 


Notice* on agents of non residents-f-yrr section 43 and motes 
thereimder 


Summary assessments of small incomes—During the period 4931 
to 1936 when the limit of taxable income was temporarily lower the Finance 
Acts specially provided for the sununary assessment of small incomes by 
the Income-tax Officer without bis calbng foy a return -of jncPme option 
however being given to the assessee to ask for the reopening of theosseis 
b.'j a. ceUinL. 

Aga n since 1942 there were similar Specu? provisions of a femporary 
nature (as part of the Government’s anti inflationary mearore*) for-thetaxa 
tion of incomes below Rs 2000 a year m a summary manner the assessee 
hang given the option in the alternative to makd "a certain returnable de- 
po if with the Government The prtmsioos were embodied in tbt mnUal 
■Finance Acts and the rules made thereunder gv 


Delay in audit—The non audit of its accounts is no justification for 
a Company not filing its return in tu^ Motmum Transport Co v Com 
H &0 61TC2a3 tavtvfr teb- 

1—103 
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ration at the end of tlie fomi of n.tuni which the pnnciiwl officer Ins to 
make 

Who should sign returns?—■Tlic fonii of return will 
indnidual Ine to sign the rduim himsUf hut the word indmdinl wW 
include a person acting as m agent or attorney for an indnidiw 
sigintor) will be habit U r prosecution nndcr sections al or 52 if he 
mits an offence Where tin. as^esset i' not an iiidiMdinl 
the return being conipetent to do «o Ins to ’s'lti^fv hinisdf that the rc 
IS correct and w ill be Inhlt n case of default or i nud to prosecution un 
section 51 or 52 is tht case nia> be 

A po^ er of attoniei einpoweniig an igcnt to file suits, applt^tiow 
plaints niemoniula of apiieal and written stiteinents and affidavits 
behalf of tht principal before Ci\il Courts Rcveinit Court* and o 
(^verninent departments iloes not cinpowtr the agent to file i ^ 
income binding the principil Ao)a Sayyid Mchommad Iffhdi \ (- 0 '‘ 
su>}ler f Income tar {/P (Oiwh) 1935 ITR 202 

Firms etc —jV fmn * rtium need be <igntd bj a single partner oid) 
and tXat of a Hindu uiidn idcd f imii\ b) the managing nicnibtr In "'h 
what is nece*sar} i* that some one whose signature will bind the a‘se 
should sign the return ^ 

On the other hand, the application for registration bj a firm Is> 
signed all the partners See section 2<^A and Rule 2 et seq ^ 
Persons wrongly described m notice —\ person who was ^ 
Manager of a Pharmac) was served with a notice under 
addressed to him as I'ropnelor of Uie Phannac) He made no ret . 
the Income tax Officer, assessed him under section 23 (4) &c 

following the remedies oiieji t^ him tindci the Income tax Act he 
Crown Held tliat a suit was barred bj 'celion 6 “ of the 
and tint a mere error of description ni the notice was not a good ^ pt 
not submitting a return and therefore for invalidating the asses*m 
R Smgha v Secretary*of Stoic 2 ITC 462 5 Rang 825 
Hindu Undivided family—Tlie question whether uitl*' 
whom separate notices Iiave been served under section 22 ( 2 ) can he 
sed together as a Hindu undivid^ famil> without a furtlier l etc 
famil} as such has been raised but not decided Sardar Ktrfal Stfy'< 

V Co«i>nwjio«er of Income tax Purijoh 1937 ITR- 548 

Notice form not prescribed—There is no prescribed form J/tU 
notice under sub-section ( 2 ) { it is onI> tlie form of return of 
has been pre«cnbed —sec rule 19 The assessee must be given a i ,)je 
period of thirty dajs withm which to comply with the requirenieo 
not ce If not an assessment made under section 23 (4) for faiiu jj,g 
A return m time is illegal and anj subsequent opportun tv 
assessee will not cure this initial defect Kajonmal Kalyanmal^ o 
s:oner of Income tar, £7 P, 3 IT C 451 122 I C 741 , AIK ^<, 03 '; J 
209 Jamnadhar Potdar v Conifiti^sioiier of Income tax Ptiniol -j-eipt 
,112 The thirty days viill evidently count from the oate 0 ^p^js 
notice b) the person called upon to make the return to j 
Sion uspd IS 'thirtj d.a>4‘ and not one month the reckoning sn 
for© be jnad? m daj s Al«o note the expression not less ttwn „ 
means tMt just l! irtj days'' notice Is sufficient on the other na 
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tliirt} dajs will be insuffiacnt, Commusiotur of Iticomi tax Bombav v 
Ekbal (S' Co, IW5 ITR. 154 ' aomoay v 

A notice issued under section 22 (2) on t repre'entatne ot a deceased 
under section 24-B <hould state wiKHe income i« required to be returned, 
Maharaja of Pa^io/j \ Commissioner of Income tax < Central) Bombav 
1943 ITR. 202 ’ 

Consequences of failure to furnish a return of income —I ailure 
to make a return under section 22 (1) exposes the defaulter to penalty- 
under section 28 it his total income is not less tlian lis 3,300 but not to 
pro ecuiion under section Si (c) but failure to submit a return under 
section 22 (2) on the other hand carries the risk both of section 23 (4) 
and of section Si (c) and al<o of section 28 M«o if the a-se'see is a 
registered firm, failure to submit the return mai re>.ult in the cancellation 
of registration under section 23 (4) 

Subjection (3) —Sub section (3) as it stood before 1939 gare per 
‘ons who had bona fide omitled to file a return or filed an incorrect return 
protection from prosecution under section 51 (c) and penalty under sec¬ 
tion 28 

To obtam the benefit of this sub-'ccuon, the return should be filed be 
fore the assessment lias been made it is of no avail to file it after the 
assessment eien if no notice of demand has been issued under «eetJon 29, 
Dhaniram Dharamfal v Commifsioucr of Income tax, Punjab, 1936 ITR 
113, also the sub section applies only to bona fide errors and not to delibe- 
latei) false returns, Commusioner of Income tax, C P y Badndas Rom 
rat, 1939 IT R. 613 Wth reference to a similar provision in the United 
Kingdom, it has been held that the word 'disco\-er«’ refers to genuine and 
sfiontaneous rectification of undeliberate error’s and onnsston and that a 
person may not, w hen penalo proceedings are imminent, free hinucif from 
habihty by «7rr«»ng a return which he knew to be WTong at the time it 
wa» made or m which errors have been discovered and pointed out by the 
Inspector, Attomcy~CtJti.rel \ Midland Bank Executor Co, 19 Tax Casts 
136 

A mere letter to the Income tax Officer that m the rciuni lireaih 
submitted an item of so much had been omitted u, not wpiivalcnt to the 
submission of a TCvn<ed return, Gofaldas Parshothamdas v Commissioner 
of Incomc’tax, UP, 1941 ITR- 130 (All) 

What constitutes failure to make a return— S>.^. ^ote^ umfer «ec 
non 23 > 

‘Documents*._The word ‘documents’ “shall include any matter w ntten 

expressed or described on any substance by means of letters, figures or 
marks or by more than one of those means, which is intended to be used, or 
which may 6e used for the porpovd of necmdifig- t/af maffer ” Soettan 4 
(16), General Qauses Act (X of 1897), 

‘Accounts’.—^'Books of account' hare been held not to include 'letter'- 
cheques and vouchers from wh ch books of account can !« made up”—Per 
Core, / , iH In re JFins/o'i 16 QBD 696 (a cate under the Bankruptcy 
Acts) 'Accounts'presumablr mean the same-vs iKioks of account’ The 
expression ‘document ’ is, of ccsirse, wider 

Production of accounts-—The following instructions haw been i-sucd 
Under sub-«ection (4) of section 22 th* Income-tax Officer i* cm 
powered to call upon anv person who has made a nfuni wder section 
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22 (1) or upon uhom a notjce under section 22 (2) has been ser\ed to 
produce 'uch accounts or documents as he may require Where the 
services of competent and reliable accountants are employed by assessces, 
steps will be taken to see that those acrvices are utilised to the fullest ex 
tent by the Income tax OfScers Where a statement of profit and loss and 
a balance sheet filed by an asse«see has been certified as correct and 
complete by such an Accountant, the Income-tax Officer should, un 
less he sees reason to the contrar), and entirely at his discretion 
accept them as correct and complete, altliough he avill frequcntlj have 
to call for details showing how various figures are made up In such 
cases, however, the accountant himself when authorised by the asscssee 
to appear on his behalf, wilt normatlj be asked to supply the details 
{Income-tax Manual ) 

Limitation on accounts to be called for—The proviso to sub* 
section (4) of section 22 prevents any Income tax Officer from calling 
upon an assessee to produce books of account going back for a penod of 
than three jears t e, three accounting penoda prior to the "previous year”, 

le, the accounting period [See section 2 {») J Tins limitauon applies 
merely to books of account it does not apply to documents The Income- 
tax Officer can therefore call for documents of any date. 

It should be noted, however, that under sections 34, 35 and 50 a* 
ammded in 1939, the period of limitation is four years, and in some 
eight jears But he cannot call for accounts more than three years ol<i- 

l f, however, the assessee can produce them but will not, an adverse ini<f 
ence may be drawm against him 

The limit of three years applies, onlj if the notice is issued under ths 
sub-section and not if the Income-tax Officer calls for older accounts under 
section 37 m order to test the assessee's return or evidence in support o 
it But failure to comply with a summons under section 37 will not ha^ 
ffic same consequences as failure to comply with a notice under section ^ 
(4) , and m particular an assessment cannot l>c made under section 23 
for failure to produce evidence called for under section 37, Sanharaltn^ 
Hadar v Commissioner of Income tar, Madras, 4 I T C 226, AIR* 

Mad 209, Fatchand Chhakoddal v Cotnmtssio?ier of Income lox, Uf' 
1945 IT R. 198 ‘ 


‘Require’ mrans require ae a piece of relevant evidence Tiierelore il 
tne Income tax Officer can make an assessment without the documents or 
accounts called for, there is no default m failure to produce such documei^ 
or accounts. In re Ganga Sagar, S3 All 451 AIR 193! All 717 On 
the otoCT hand an assessment under section f41 would not be 

merely because in the opinion of the assessef" the accounts called for b“ 
■not produced were irrelevant It is for the Income tax Officer to dettf 
mine what accounts and documents he requues to be produced. Also tn 
fact that somehow the Income lax Officer^madc an estimate of the 
on the evidence before him does not mean that the evidence not ^ 
by ffie assessee was not required for the assessment, Tuisidas Nagmch^ 
V. Commissioner of Income tax. Pwiiab 1938 ITR 385 AIR 
Laji 551, IL.R. 1938 Lah 551 ^ i i k 


Failure to produce accounts and documents.— Neglect lo fum*^ 
accounts or documents asked for by the Income-tax Officer under sectiofl ^ 
punishable under section 51 (d), and, further, the perwn 
i^e to be asses«ed imder section 23 (4) with the attendant consequen 
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Ko question of law arises out of failure to produce accounts m existence 
when called for, Huji Ah Mohatnmad v Commissioner of Income lax, 
CJ>. 1940 ITR 243 

Notice—More than one—^The Income tax Officer raaj issue more 
notices than one under this sub section. As he proceeds with the exami¬ 
nation of each case, he ma) require to see other documents and accounts 
thit he cnsy not have required in the first instance The fact that he so 
requires further accoiuits and documents to be produced does not mean 
that his earlier notices need not be complied with. There can be no implied 
waner of such earlier notices mercli because supplementary information 
!•> called for later 

to be specified—Not confined to British India_ 

Under this sub section it is the duty of the Income-tax Officer to specify 
the accounts or documents that he requires Under section 23 (2), he 
need not do so and may leaae it to the assessee to decide what evidence 
to produce Also, under section 22 (4), the Income tax Officer can only 
call for a«ounU or documents He cannot a^V. for the attendance of 
purpose, he must invoke his powers under sections 23 
and 3/ The accounts and documents called for under this sub section 
need not necessarily be wilhm British India it is open to the Income tax 
Officer, under this sub-section to call for accounts and documents relating 
to branches of business abroad which are kept outside British India, 
Radlio^Lfhcn and Sons v Cainmisstoner of Income tax, Punjab, 2 IT C 
345, AIR 1927 Lah 5, Somasundaram Chetiyar v Commissioner of 
Ineome-lax Burma, 7 Rang 10 AIR 1930 Rang 10, In re Lalitaprasad, 
(All ) 6 I TC 182 Sections 22 and 23 and all other relevant provisions 
of the Act apply to income taxable under section 4 (2), te foreign 
income V R S A R Arunaehalam Chetiyar v Commissioner of Ineonte 
tax, Madras S7 MI J 300 AIR. 1929 Mad 769 


Accounts of foreign partnerships—^Tbe Income tax Officer can call 
for accounts kept outside Bntish India even though they relate to a partner 
ihip If there is a default the fact that the accounts relate to a partnership 
will be relevant only m defermining whether the assessee can be rea«e)nably 
expected to produce the accounts But it would be for the assessee to show 
that he had no control over the accounts or that he had other difficulties 
constituting suffiaent cause for his failure to comply with the notice of the 
Income tax Officer, Mahomed Kassim Rini-ther v Commwmncr of Income- 
fax, Madras, 59 MLJ 220, AIR 1930 Mad 763 The entenon is 
whether the foreign accounts or documents called for arc m the possession 
of or under the control of the assessee or the person makiitg the return of 
income Co»«m«J><7«(rr of Income tax, Bombay v Bombay Trust Corpo 
ro‘ion, 1938 JTR 445 \I9icre an assessee first concealed the existence 
of a foreign business and then evaded producing the account-, of that 
business or even copies thereof even though he went abroad frequently 
to the place of the foreign business m which he evidently had a consider¬ 
able interest and there was nothing to show that the books were not under 
hjs control or that he could not have access to them (eg, dispute vnth 
partners) it was held that the Income tax Officer was justified in asfang 
him to produce his foreign accounts and in proceeding under section 23 (4) 
when the accounts were not produced Bbnoant Sahai \ Connssioner of 
Income lax, Punjab 1936 ITR. 225 

Heading of notices—^Nowhere m the Act is there any pravtsion 
making it necessary for the officer serving the notice to slate the section 
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under which the notice i» served or to state the section tinder which his 
powers haie been granted, Ram khelanait Ugamlal v CoHimwjtoMfr of 
Income lax, 7 Pat 852, 3 IT C 225 AIR 1928 Pat 529 


Notice under section 22 (2)—^Precedent condition—^The Income 
tax Officer can use section 22 (4) only if a notice tinder section 22 (2) 
has already been served on the person or he has submitted a return 
molti under sub section (1) \A^ere two Income tax Officers have con 
current jurisdiction see section 64 it wll be sufficient if the notice under 
section 12 (2) is issued bj the officer at the principal place of business 
Lachntandas Baburam v Commissioner of Income tax, 4 IT C 61, 1933 
ITR 275 AIR 1933 All 853 

Where an assessee submitted a return of income to Income tax Officer 
B, in response to a notice under section 22 (2), then again to Income tax 
Officer C to whom the case was transferred in response to a similar notice 
from him, and the case was later retransferred to B and the assessee 
appeared before him several times and did not object to the want of a 
second notice under section 22 (2) from him it was held that the assessee 
was not justified m not complying with a notice under section 22 (4) o” 
the ground that the proceedings of the Income tax Officer B, were vihated 
by the absence of a second notice under section 22 (2), H^ralat v 
Commissioner of Income tax UP 1942 ITR 148 (All) 


Notice pending orders under section 64—The Income tax 
within whose jurisdiction income accrues to a person is competent to tssue 
a notice under section 22 (2) pending the determination of the question 
ot jurisdiction under section 64 (3) by the Commissioner, where the 
assessee does business m more places than one This notice is valid tinder 
section p4 (4) md the Officer who has terntonal junsdiction over tM 
principal place of business as determined by the Commissioner need 
issM a fresh notice as a prelimitiary to assessment Buheshar Prasad, tte 
V Comintssioiter of Incomt tax 7 ITC 74 (All ) 


validfj. r Ind.a-Val.d.ty of-Th 

m iMtos to make a return, and ot notices of assesmieft 

a^dTt ^ l’ k l"'5tltnm m the United KtnKd"® 

S /tiW the House of Lords in lyhitncy V Commtssi^‘" 

rAZZ ZwZ „ i? “ttfinning Cmnmuuotirrr »/ /»'■”« 

machmerv to pn*!,? service of the notice uus tne 

relatmu m !hp r*" ' ^"'"’“sioners to do their duty, that the pnticip''® 

SS^«re^S";X':L“es"“' ' 

bv a <>«sit>n of the Court of 

sL, aS pvVwiri '* 

Per Lord ChmcMar Cevr— Tl,,, enactment "1'®’' 

docs not (as svas suEBuled) give a privilege but imposes a tlotf '' 
plajti binding upon any person (whether flnlish or not) "I'”" 
svit i the junsdiction and it may be—though on this I expn" ", 
opinion—that it bnds a British subject resident abroad B® 
difficult to believe that the Legislature of this country can have 
to impose such a duty upon a subject of a foreign counto rcsioc" 
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and btiivj lu that countrj, wliUhcr lu, or i* not charg<abJe to super 
tax iicru The difficultj fs increased when ij is noted that by sub 
section (3) of the aine section (section 7 of the Income fax Act 
1918) It IS made the duty of every ^rson ehaigtable with super tax 
to give notice to the Special CommissuHiers that he is «o chargeable— 
in enactment which is surely inipplicablc Iq in al en resident and 
being out of the jurisdiction who cannot be assumed to have an\ 
knowleiige of our law ind that by subjection (4) am pcr«on who 
without riasonablc excuse fa Is to make any return or to giic anj 
notice required by the section is tnidt, liable to an immediate and a 
continuing penalty By what nght such apenalty could even m express 
terms be impo ed upon an alien resident and being abroad it is not 
easj to understand and it appears to pie that siib section (2) and 
(4) cannot have been intended to apply to such a person Now the 
power given bj sub-section (5) to the Special Commis lont^^ to make 
an assissmeiit tO super tax according to tin. best of their judgment 
as contingent on failure to comply with (he obligation to make the 
return under sub section (2) and I cc po escape from the conclu 
Sion that where no such obligation exists there can be no such failure 
to conipK with It and acconlinglj that In such -> ca e an 3s«i.««meiit 
un ler sub section (5) cannot be mads 

When a notice is sent by po>i (he postal authorities arc 
onij llie agent) of the sender to dehyer the notice The position is 
the same as if the sender—in this case the Special Cbmmiss oners— 
had lent a messenger abroad to svrve Ihe notice there upon the appel 
lant in person, and if (as I hold) personal service of th? notice in 
this case could not have been e/TectivcIy made upon the appellant in 
New \ork It follows that the service by post was equallj ineffective 
The regulation cannot alter the construction of the Act or enlarge the 
Cbmmissioners Jurisdiction (rcr Cord Davgy mi Uarroclough v Br<nm 
LR (1897) AC (515, at p 624) If the machinery 

provided for a scssment is not applicable to the case then there is 
no power to tax 

It appears to me that the whole statute is framed on the 
ba^is that direct assessment, whether to income tax or to super tax 
can only be made upon persons wlio are or reside in this country or 
on representatives m this country of persons who reside abroad and 
that if It IS de«ircd to have effective machinery for chargmg with 
super tax an alien resident and being abrod^ who ha« no representative 
here that machiner> must be provirfed bj an amendment of the 
statute ' ^ 

Per /ord Dunedm — It is here that I part company 

with the noble and learned Lord Chancellor Holding that sub 
sections (2) (3) and (4) setting fo^h the request for and the matang 
of the return of income from all sources are inapplicable to an alien 
non resident m the United Kmgdom he amdudes tfet where no return 
has been made there can be no failure in the sense of sub-section (5) 
and that accoi^ngly no assessment can be made. My Lords I cannot 
help feeling with the utmost respect, that that is tantamount to mafang 
lability dependent on failure to a return, and yet cx hy^lncst 
a liability is already established. But my tea! reason for differing 
from mv noble and learned fnend iS that I looJo on these sub-sections a« 
mere aids to the Special Commissioners in their task and not 
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tions of their power That pow«r is, to my mind, conferred by sub 
section (1) As m the cases of Tischhr, 2 Tax C^ses 89 and Werle, 
20 Q B D 753, it was held that the power given to charge a resident 
abroad m the namt of a person acting on his behalf m the United 
Kingdom did not prevent a direct assessment on that person if be 
Avas in effect found in the United Kingdom so by analogy I thinl>. 
that a failure of some of the provisions of the succeeding sub 
sections to fit a particular case does not prevent the Special Comrais 
sioners proceeding ofider the powers of sub section (1) It is I think, 
apparent that the Special Commissioners are bound if thej can to 
adopt the methods provided by the succeeding sub sections and so I 
think indeed thej liave done They have sent a notice requiring parti 
culars in the onlj way available to them viz, by post and it is admitted 
that that notice was received. The next step lay with the appellant 
and he made no return and I agree that the penalty section is inappb 
1 appellant is not subject to the lunsdictton of the 

L.ngUsh Court nor has the British Parliament power to enjoin hm 
personally to do anything 


t ^ that he faded to make a 

retura for I read failure m the sense of ‘de facto did not make not 
n the sense of contrarj to law did not make Accordinglj I think 
Commissioners were authorised to make an assessmmt 
T But quite apart from that 

I think that under sub section (1) they were entitled to assess 
stress on that for this reason It might have been that the n^ce 
never reached him I think tliat the Commissioners would still 
been entitled to asses*, but the difference would have been (hat if 
when the appellant came to know of the assessment made he m 
nave been absolutely entitled to be heard as to the amount and n 
necessary to get it altered under the powers conferred on the Cp']’ 
missioners bj sub-section (7), whereas when there has been f^*^ 
by a person who is bound to furnish the notice under sub section (3b 
I imagine that there is no absolute nght on the part of the person 
assessed to have tlie assessment altered although I doubt not as the 
object of the Act is to tax people justly and not unjustly that the 
Umunissioners would even then be ready to consider the question oi 
the amendment of an assessment quite unjust as to amount 
Per Lord Wrenhiry — ' Tliere was sent to the appella“‘ 

b> post addressed to him m the United States a notice under section / 
r^uinng him to make a return It is contended that there wa* 
no right to post him such a notice «o addressed The case it is cimietw 
M IS similar to the case of service of a wnt out of the jurisdiction 
X do not agree It is similar rather to the service of a notice of dishonour 
of a bill or of notice to quit or of a notice requiring payment of caiu 
upon shares is i proliminao to forfeiture in default of pajmient » 
IS not a step m a judicial proceeding but a step which will create i"'^ 
fortes 1 stite of Uuiig^ in which judicial proceedings can subsequen 7 
be taken in default of crmpliance I think the notice was dulj 
In in) opinion h>Iai)d Rewnwe Copwii^oncrs v Ilmi (1923) 2 K i> 

I 563, 8 Tax Cases 466. was rightlj decided 

"Section 7, subsection (I), ts self contained and irnptrativfc 
tion 4 has imposetl a charge Section 7 fl) has jmpo cd upon 



S 22] RETUR\ Ol I\CX>JIE 825 

Special Commi sjoncrs the dutj of assessing the amount Sub-sec 
tions (2) to (5) do no more than supplj machmerj for giving effect 
to sub section (1) But there are no words to the effect that tf that 
machinery is inappl cable to the particular case the dutj in sub «ection 
(1) shall fail to exist and shall not be performed Lnder section 7, 
sub section (3) it is the dutj of e^erv person chaigeable with super 
tax to give notice that he is chargeable If therefore I am right m 
thinking that the non resident alien chargeable m respect of propert> 
m the United Kingdom it wis bis dutj to give that notice and whether 
he performed that dutj or not and whether the notice addressed to him 
out of the United Kingdom was dulj served or not it remains that 
section 7 sub section (1) stands as a statutorj dut) which the Special 
Commissioners must discharge to the best of their abiliti, leavnng the 
part} assessed to his remedy if he is ui a position to pro%e that the 
assessment made upon him i> excessive The power of the Commis 
sioners to assess in default of a return is not an excluswe power to 
assess Their power and dutj to as ess anses not only in the case m 
which the tax payer makes default but because sub section (!) gives 
them power to asse s and impo es upon tliem the dutj to do it If 
(but for tins point) the liabilitj exists I am unable to agree in the 
view that the liabihta is non existent if it be found that the niachineo 
provided bj the Act does not fit the case 
Per Lord Phllmorc — But if I find that the proce¬ 

dure is inapplicable this will be a strong reason for supposing tliat 
Farhament did not intend to tax ths class with this tax . 

' If a non resident and especiatlj a non resid^t alien should be 
minded to come to this country for the purpose of vi<iting the Exhibi¬ 
tion at Wembley would it not be monstrous if he vveri. suddenly [ rosc- 
cuted for tlus penalty’ It seems to roe no an«wcr to «ugg(.«t that m 
the circumstances the penalty imposed would be a nominal cne He 
would have been treated a a law breaker It i only when 

there is a failure or an unsatisfactory return tliat they arc enabled to 
make an assessment according to the be>t of their judgment Tailing 
the condition precedent they have no )un«dictTOn But I am 

sure that it is not the duty of a non resident and umlomiciled alien to 
know them ’ 

In the Bombay Trust Corporo'*on case 3 IT C 135 the Bombay 
High Court doubted in passing whether the above ruling can be followecf 
m this country 

There «eems however to be nothing m the Indian Incoi le tax Ac* to 
cast a doubt on the validity of notices issued under the Indian Act on non 
residents A non resident (Bntish subject or foreigner) can be taxed 
with reference to income accruing m India and the fact that he has or has 
not an agent in Bntish India does rot affect the question se sections 47 
and 43 Sections 3 and 4 which impose the tax do not exempt non residents 
on the contrary the law makes them cleariy luible Section 22 «ul>-secl on 
(2) under which an Income-tax Officer has to serve notice upon a jier-on 
likely to be liable to tax requiring him to fumi h wiilun the prcscnbcd 
penod a return in the prescribed form doe nrt <qualh vnth 
the section in the English Act on wlucb the Whin y rul ng was 
based restrict it to vnv perstm residwit watliin I nlish India, 

Sub-section (4) of section 23 is also general in ns term and there tore 
under that sub-section, an assessment can be mvde if the non rcsid-nt jicfson 
t—IM 
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Provided that the registration of a firm shall not be 
cancelled until fourteen days have elapsed from the issue of a 
notice by the Income-tax Officer to the fiim intimating his intec- 
tion to cancel its registration. 

(5) Notwithstanding anything contained in the foregoing 
sub-sections, when the assesee is a firm and the total income of the 
firm has been assessed under sub-section (i), sub-section (3) or 
sub-section (4), as the case may be,— 

. (^) ths case of a registered firm, the sum payable by the 

firm Itself shall not be determined but the total income of each 
parser of the firm, including therein his share of its inconier 
profits and gains of the previous year, shall be assessed and the 
sum payable by him on the basis of such assessment shall be 
determined: 


K . I^ovided that if such share of any partner is a loss it shall 
be set-off against his other income or carried forward and set-off 
in accordance with the provisions of section 24; 

Provided further that when any of such partners « ^ 
person not resident m British India, his share of the income, profio 
El’® assessed on the firm at tlie tale! 

which would be applicable ifit were assessed on him persoiulbj 
and the sum so determined as payable shall be paid by the 


(i) in the case of an unregistered firm, the Income-^ 
Officer may instead of determining the sum payable by tlic 
jroceed in the manner laid down in clause (a) as applic®*’ 


itself proceed in me manner laid clown in clause (a) as app“^**‘'7 
to a registered firm, if, in his opinion, the aggregate amount e 
the tax including super-tax, if any, payable by the partners under 
such procedure would be greater than the aggregate amount wW 
would be payable by the firm and the partners individually d 
the firm were assessed as an unregistered firm. 


to; Whenever the Income-tax Officer mabes a determ’' 
nation m accordance with the provisions of sub-section (Sl* ‘ 
shall notify to the firm by an order in writing the amount of J 
total income on which the determination has been based and tn 
apportionment thereof between the several partners. 

. ™ “"tSi 

a change b 1930, so as to permit the cancellation of registration of . 
m the cinXiisUnces stated. In J939, minor chances were made 
sections (1), ^ 0 and (4); and subjection (5), which involves n 
changes, was nevt’y added. Sub-secUon (6) ^\as added in IWI* 
Evidence in assessment proceedings other than return# 
counts of asses8ee.-i-The following executive in<truclions have been 
sued. f 
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In addition to his general power under section 22 (4)J to call 
for accounts the Income tax Officer, if he is not satisfied that a return 
made under section 22 (1) or cecbon 22 (2) is correct or complete has 
power under section 23 (2) to caB upon ao as<essee to attend faefore'hun 
or to produce or cause to be produced evidence of the correctness of his 
return If an assessee fails when reqaired fay an order under section 23 
(2) to attend or to produce evidence in support of his return, he is liable 
to a penalty under section 28, and also to be assessed under '=ection 23 
(4) If the assessee is a registered firm the Income tax Officer 

ma> cancel its r^stration. 

Under section 23 (3), the Income'tax Officer is empowered to uti 
lise any evidence beanng on the assessment, which he may have obtain 
ed while under section 37, he can enforce ffie attendance of any person 
for this purpose and compel the produciion of the information that he 
requires 

Smee the power to inspect, and take copies of entnes in share regis 
ters, register of debenture holders and/or register of mortgages is spe 
cially conferred on Income tax authorities ^ section 39, they cannot 
be called upon to pay any fees for inspection or copies under the 
Compames Act 

General—Before 1939 because under the then law no appeal lay m 
respect of an assessment under section 23 (4) it was a matter of much 
greater importance to as>essees than at present to avoid an assessment being 
made under section 23 (4) So there was much Iitigauon as to the validity 
of assessments made under section 23 (4), depending m turn on the vah 
dity of notices under sections 22 and 23 the exact procedure in respect of 
such notices the procedure of assessment and so forth. 

Proof of payments—There is no provision in the Act under which 
an assessee can be compelled to give information regarding payments made 
by him, on the other hand if the asse<see, cm whom the onus lies to prove 
a payment which he claims as a deduction, fails to furnish evidence in sup* 
port of the payment, he will naturally lose bis claim to the deduction 

Sub-sections (1) and (2}--The word» 'without requinng the pre 
sence of the assessee or the production by him of any evidence” added in 
1939 in sub-sections (1) and (2) are superfluous, and were inserted for 
sentimental re3»on> m order to obviate the possible misunderstanding that 
an Income tax Officer accepted a return as correct on mere favounli«m 
Sub-sections (2) and (3)—Scope of—^The scope of section 23 (2) 
and (3) was examined m In re Loihntan Das Norain Das of Ca-mtore 
2ITC1 


Per Walsh, CJ _The other evidence which the Income tax Officer 

may require on specified points under «iib-«cction (3) of section 23, is 
evidence which he may require from the assvssee and of which he may 
give Vum notice specifying the points -wnd teqmting its prculvKlvcwi 
This interpretation enables the machinery to work «inootbl> and natu 
Tally and any other interpretation works diflkulty There is no doubt 
that the enquiry contemplated by section 23 is an enquiry such as that 
which the appellate Court under section 31 may direct the Income-tax 
Officer to hold, or may himself make dunng the heanng of the ap^l 
(Sec however, Goptmth Naik v Cammustoner of Jncome-‘ax, UP, 
1936^1 TR- 1 and Shcil Abdul Razaai \ Commissioner of Income-i^, 
B and 0 -LIR. 1035 Pat 42S—both referred to fast under this 
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section ) It IS deemed to Ik. a judicnl proceeding', and the Incofflf 
tax Ofiiccr has the saint poster ns a Court under the GmI I’rocedn 
Code when IrjinR a «uit to enforce the nltcndance of any pcrsonJfl^ 
to compel him to j,i\c CMdeiicc on oilh to compel the production w 
witnccscs and of docuintnts md to examine witnesses on comm. '*5'' 
bo tint he has all the powers of a Jtidjjt m a suit so far as conen’ 
witnesses and documents Tlus him ample facilities for 
ing information and guidance from rit a!« in the trade of the a^*c» 
or experts or past ciuplojtt or managers acfiuamtcd either t'l.h 
particular hnsiness of the asccs^cc, or the class of busincjs m 
ncif,hl)ourhood—and no further protjsion »« requireit in any other 
of the Act to test that power in him Section 3" is comprthens^ 
and adequate If sub-seclioii (3) of <eclion 2^ gate power to& 
Income tax Ofliccr to summon further ttidcnce himstJf it 
tautologous. iMtould he mercl) rq>calinp m unconvincing and iW'’*' 
qmte form what is expressly protidcd by section 37 In un 
the matter is simple and clear ^\’hen the da\ appoint^ 
the a^sesscc to attend and pnxlucc ctidencc 
i,,. . c«»plicd with up to that pon^ 

has been no default under sub section (2) If the as'esscc 
l f*«linK to attend or failing to 

evidence then undoubtedly the Income la\ Ofheer may, 
has no option but to do his bc<l under sub section (4) But 
im especially wath businesses difficuU to undcfrta"'* ‘J 

,1^?,. specially trained occasions must 

produced before a tribunal fall> short of 
Officer full and complete satisfaction In this case for 
aniple the asscsscc might have said * the w isiagt is abnormal I 
ihc fact IS that our maclimcry ts worn out It Xa« given great t^ 
this year, and partly on that account the wastage has been 
and our profits much diminished Tlic obvious course for thd^r 
taxOfficepvouldbeto say I was not aware of that andif>f>f^ 
me on that point, I shall Iw prepared to accept your claim of ^ 
but bcfwe I do that, I require you to produce further evadmee \ p 
the machinery He may then adjourn the enquiry, fix a 
and m order to prevent mistake require by a fre«h notice * j.fect 
to produce other evidence on the specified point namely on the cc 
which had appeared in the machinery on such adjourned 
my brewer pointed out during the argumtiU sub-section v*/ ^ < 
not confine the Income tax Officer to one notice, and such 
u givCT would become a notice under sub-section (2) 
it produced would be other evidence such as the Income tax Oms 
required on specified points and liaving obtained it he cm 
under sub-section (3) If the asscssee chooses not to P’^’n/ficer 
further evidence on those speciSed points then the t'* 

*/ section (4) just as he is if the asse- 

failed to produce any evidence in the first instaiKC 

Incom'e tax^Offir applicant de«ires us to br 

h?m whl f?5?f ««dence only of wilnesses 

Court IiMd thaf "coine tax Conmnssioiitr expresses ahnn ^^^aire 
W m this clause is meant 

IS m .t, Commissioner enquires bow a fa r 

IS to he made if the Income tax Officer is confined to hear eviO 
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produced b} the a«'-csiec ontj and not an> other evidence This clause 
howeeer is to be read with the rest of the Act and it does not take 
■iwa> the power of the Tnccnic tax Officer to call for and hear endence 
tinder the powers he has under «ection 37 of the Act Tlie only differ 
ence between clau-e (3) ind clause (4) i< that iti case? falling under 
clause (3) he is to arrive at an asst-.'-ment to the be«t of liis pidgmeiit 
on the evidence before him while under cliii«r (t) he is to decide 
m the absence of evidence 

As suggested in U'alsh C J i ju<%nient above the words iich other 
evidence as the Income tax Officer ma} require’ m «eetion 23 (3) simph 
refer to any evidence that the Income tax Officer mav call for under section 
22 (4) or section 23 (2) or section 37 Section 23 (3) does not of itself^ 
cottier on the Income-tax Officer aty («iter to call lor evidence and tfiat is 
whv —(o) No form lus been prescnbcel for a notice cvllmg for the pro¬ 
duction of evidence under section 23 (3) (6) No qitcial penaly apart 
from that prescribed under the Civil I'rocedure Code has been prescribed! 
for failure to complj with such i notice 

If the Income-tax Officer require further cv ulence he should apparently 
give reasonable time to tlie assessee and also specifv tlie evidence 

Personal attendance of assessce—^Thc following executive iiistruc 
tions have been issued 

When a notice under section 23 (2) of the Act is issued an assessee 
iiuy attend the Income-tax Officer’s office m person or produce or cause 
to be produced anj evidence on which he relies in support of his return 
But if he does not attend in person he should send a representative with 
necessary evidence If the Income tax Officer wishes the assessee to at 
tend personal!) be can insist on this b) an order under section 37 (/« 

ceme tax Jifanua/ ) 

As to who maj represent the assessee m Income tax proceedings ser 
section 61 

Under sub section (2) of section 23 an vssessee cannot be asked both 
to attend and to produce the evidence, also jt is enlirely for the assessee to- 
decide whether he should attend in person or produce the evidence relied on 
md It IS not open to the department to decide as to the alternative A 
notice, therefore, under section 23 (2) which calls upon the assessee to 
attend without giving him the allemative of producing his evidence is 
iriwidar and invalid, Rajmatttdcvi v Commtssiotter of Iitcome lax U P ^ 
1937 ITR. 631 (All) 172 IC 354 

Adjournments—^Though word> similar to those in section 31 (1) m 
which it is stated that the Assistant Commissioner * may from time to time 
adjourn the heanng” do not appear m section 23 (3), it is clear from the 
words "as soon after a' may be that the Act contemplates the adjourn 
ment of heanng bj the Income tax Officer Apart from these word* the 
power of adjournment i-* so necessar), convenient and nniversall) con 
vieded that unless it is cxprcssl) uiihheldityj statute xir rule having thi 
force of law it must be taken to vest m him It is not possible to regard 
a question of this land apart frotn considerations of practicvl expediency 
in its relation to the transaction of public business 

It IS not the practice—much less a rule of procedure—even m a court 
of justice that an adjournment date is intimated by. post to an absent party 
It IS for^ him to take steps to ascertain the date If an as essce does not 
appear or produce the evidence Oft the specihed date m response to a notice 
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of section 2J, if tlic Income la^ Officer is sitisCed that Ujc return macli. 
under section 22 is correct ind complelc his obvious dutj is to assess the 
total income of the asses<ee in accordance with tlie return He cannot 
ask for (uh) should he?) further mfontution Equallj, the asscssec 
cannot claim that the Income t« Officer ihouhl not ha;c accqjicd the 
return of income because it was incorrect in certain respects /Isoka M’fU 
^ Comffiissioiicr of Ji'coine tax, Ikfntba^, 6 I T C 339 lfi on the other 
hand the Income lax Officer Ins reason to bclievt that the return made 
under section 22 is cither incorrect or incomplete, he must sene on the 
person who made the return a notice as required b> sub-scction (2) of 
section 23 It will be seen that the Income tax Officer ha^ no discretion 
in the matter He must issue i notice if *1 return has been sent m, and 
he is not prepared to accent it as it stands See Airmal Kumar Smgh v 
Secretary of State for India 2lTC 20 AIR, 192o CM 890 in which, 
however there arc obiter dicta. Greater J, sugg’cstm^ that this notice 
could be wawed if the assc»-"icc had cquall> 'uicqualc opportuiiitj to sub 
stantiate hts return As to the circumstances in which a return sent m 
by an assessec is not a sahd return see below There is no prescribed 
form for this notice under section 23 (2) but it should specif) the date on 
which the person who madi. the TMum shouhl attend or produce or cause 
to be produced the eiideiice on which such person mi) rely m support of 
ills return An> number of notices can be issued under cciion 23 (2), 
see In re Laehmandat Naratndas, 2 ITC J The proiision* of sub 
section (2) of section 23 will be complied with if the Income lax Officer 
a«ks the assessee to show cause why he should not be at a parti¬ 

cular figure and on a particuhr basis Kofechond Matjmram \ Conimis 
jioner of Income lor Bihar and Orissa 2 I T C 146 Under section 23 
(3) the Income tax Officer should on a specified dUc or ns soon as 
po sible afterwards hear such evidence is the person nay produce The 
Income tax Officer is not prceludsd from calling for further oidcnce from 
the person who made the return in regard to specified points Such 
cMdcnce as has not been called for under section 23 (2) or under 
section 22 (4) should lie called for b> the Income tax Officer under 
section 37 After hearing both the evidence called for on iht specified 
points and the evidence produced b> the per on who made the return m 
support of his statements the Income tax Officer sliMl assess the total 
income of the asse«see and determine the amount pa>iblc b> him is tax 
oil the bisis of this assessment This order must be m writing It is 
subject to appeal and should therefore be ordininly speaking i reasoned 
order The Income tax Officer however, is not a part) to i suit and has 
Tio oTius \o fiisdiarge It is tticrclorc unnccessaiy for him to adduce 
evidence m the «trict sense of the Indian Evidence Act in support of his 
conclusions Hut the asscs'ee sliould ordmarilvr have an opportunity of 
rebutting if possible the evidence or the grounds on which the Income-tax 
Officer proposes to assess him 

Differing views were held it one time as to whether the issue of a 
notice under section 23 (2) precludes in Income tax Officer from issuing a 
notice under section 22 (4) also and whether a notice under ‘ect on 22 (4) 
cm he listed in cases in which i return his been submitted But all 
High Courts are now agreed that the notice under section 22 M) c"'" be 
issued at any time before the a'sessment If a notice under sect on 22 (4) 
hid h“en issued before the assessces return was received bv the Income- 
tax Officer, ind if the Income tax Officer is Unable to accept the return 
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as It «t IS stiU obligatoiy oa hts part to issue a notice under 

section ^ (2) notwithstanding the fact that a notice under section 22 (4) 
was pending But if tliere has been a default under section 22 (4), the 
Income tax Officer need not continue proceedings under section 23 (2), 
Afaganal Pranjiuan and Co \ Commirrtoiirr of Income tax Burma, 7 
I T C 39 In other words notice under both sections 23 (2) and 22 (4) 
IS not obligatory m all cases The former is obligator} m all cases in 
w^ch a return is received and not accepted, as it stands b> the Income-tax 
Officer, unless there has already been a default under section 22 (4) but 
the latter notice is optional and may be issued irrespective of whether a 
return has been submitted or not Ramkissendas Bagrr v Commtssiot'cx 
of Income tax, Bengal, 2 IT C 32a see also 3 IT C. 290 and connected 
rulings The Allahabad High Court have ruled that though the issue of 
a valid notice under section 23 (2) js not a condition precedent to in 
assessment under section 23 (4). a notice under section 23 (2) i» obU 
gatory if the Income tax Officer does not accept a return of income, and 
he cannot assess under section 23 (4) merely for default under section 22 
(4) The point is that m response to the notice under section 23 (2) the 
asse‘see might satisfy the suspicion of the Income-tax Officer without 
producing accounts which mnj not be reaJl) nccessar} to check the returns 
with, f?a;oinani Debt v Commtssioner of Income tax, U P 1937 IT R 
63J This view however is not m accord with that of the Priin Council 
Conimtsstoner of Income tax CJ* v Lexnitnarom Bodndaj 1^37 ITR. 
170 (PC) In the notice under section 22 (4), an Income tax Officer 
should specify what evidence he requires and such evidence must be 
confined only to accounts and documents rurlher the accounts should not 
relate to a period more than three years prior to the previous year If he 
wants to hear oral evidence on any point on which the assessee docs not 
adduce any evidence himself, the Income tax Officer would have to invoke 
his powers under section 23 (3) read with section 37 In a notice under 
section 23 (2) on the other hand it is left entirely to the asscssee to 
determine what evidence he should adduce There is nothing however 
to preclude an Income tax Officer from issuing a notice under section 23 
(2) specifying the points on which he wants the a's^ssees written evidence 
if the Income-tax Officer is in a position to do so, m fact such specification 
would help both the Income-tax Officer and the as^essee if only it was 
possible But It IS usually difficult for an Income tax Officer at this stige 
to specify what he wants as he would perinps have to call for th“ is«essce's 
entire accounts etc. See however, the remarks of Mookerjee I m 
Nirmat Kumar St«gh v Cammustoner of Income tax. 2 IT C 20 

Even after proceedings have stirfed under section 23 (3) an assess 
ment can be made under section 23 (4) if the cond tions therein lai<l 
down are s3ti«fie<I GofaWas Ptirsholomdos v Commtsstoner of Income 
tax, UP. 1941 ITR. 130 (Alt') 

Bearing of section 23 (4) on section 22 f4)—The wording of «ub 
section (4) of section 23 has given nse to much discussion as to when 
the notice contemplated under section 22 (4) may be issue*l 
been inndental references to the question in -vanous rulings 
Smah V Conmurrionc'' I"eome fox. 21 T C 20, A I R 192a Ol 
Dhumehand Dhaniram v Commtsstoner of Income tax, 2 I 1 C »» 

7 Lah 201 AIR 1926 IJlh 161. Romak^sandas Bagrt v Conmisstoner 
DfJncome-)ox.2nC 324 RadheWtshan and Sons \ Commissioner of 
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Income tOA 2 I T C 345 AIR 1927 Lah 8 in all ol which it had 
been tacitl> assumed that the notice could be issued at any stage of the 
proceedingi. irrespecti\e of whether the return had been submitted or not 
and uhether a notice had been issued under section 23 (2) or not In 
Bnjraj Rangilal 2 I T C 458 AIR 1927 Pat 39 the Patna High 
Court doubted the correctness of this •vmv and suggested that the absence 
of the \\ords ha\ing made a return m the earlier part of sub-section (41 
of section 23 uhich refers to the failure to comply with the notice issued 
under section 22 (4) and the presence of those words m the later part of 
the sub section which deals with failure to comply with the notice issued under 
section 23 (2) indicated that the notice could be issued under section 22 (4') 
on]> when a return had not been submitted The Allahabad High Court 
on the other hand held in Lola Chandra Sen Jatm v Co>niHtjjio«cr of 
Income iax 3 I T C 17 that a notice under section 22 (4) could be 
issued at any stage of the proceedings irrcspectne of whether a return 
of income had been submitted or not and whether any notice had been 
issued under section 23 (2) or not The Allahabad ruling was followed 
by the Calcutta High Court m the case of Harmukhrai Z>«Hic/io«rf 3 I T C 
198 56 Cal 39 A 1 R 1928 Cal 587 by the Patna High Court m the 
xase of Rflwi hhclmian Lgantlal 3 I T C 225 7 Pat 852 by the 
Rangoon High Court m the case oi R M P Cheityar F\rm 3 I T C 
335 7 Rang 26 and b> the Madras High Court in the cast of i? M S 
R M Ramaswamt Cbctlyar 3 I T C 290 52 Mad 194 AIR 1929 
Mad 60 But in the case of I achhmandas Bahuram 4 I T C 61 
AIR 1930 All 49 Mukerjee J of the Allahabad High Court dissented 
from the abo\e Mew and a reference was made to a Full Bench who 


decided that the question did not arise on the facts of the case In 
Khnshram Karainchand \ Comnusstoncr of Income lav 108 I C 524, 
AIR 1928 Lah 219 2 I T C 517, the Lahore High Court considered 
that the primary object of calling for accounts and documents under 
section 22 (4) tvis to enable the Income tax Officer to decide whetlier he 
would accept the return of the income under section 23 (1) or proceed 
to enquire under stction 23 (2) and (3) and that therefore the notice 
under section 22 (4) should precede and not follow the notice under 
section 23 (2) In a later case Muhaoimad Ha\at a Co?>iHiwicncr of 
Income tax Punjab 5 I T C 159 AIR 1931 Lah 87 12 Lah 129 
a Full Bench of the Lahore High Court o\erru]ed the abore ruling and held 
that a notice under section 22 (4) could be issued at aiij stage—either 
before or after submission of the return and c\en after die starting of an 
enquiry under section 23 (3) The Allahabad High Court also has since 
■agreed to fall in line with other Courts In re Po/«tiio?/ Bholanalh 1933 
IT R 235 59 All 804 A I R 1933 All 541 6 I T C 463 AH 
High Courts arc now agreed Most of this litigation was due to the non 
appealability before 1939 of assessments made under section 23 (4) 


Failure to comply with notices—Failure to comph with a notice 
tinder section 23 (2) brings the asse see under the operation of section 23 
^4) and also exposes him to a penalty under section 28 Failure to comph 
With notice under section 22 (4) on the other hand brings the assessment 
avilhm section 23 (4) and expo es the person to prosecution under section 5L 
or to a penalty under section 28 


Section 23 (4) can come into operation onlj if the person— 
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(fl) fails to make a return in response to a notice under section 22 
(2), or (6) fails to comply with all the terms of the notice issued under 
eection 22 (4), or (c) having made a return fads to comply with all the 
terms of the notice issued under section 23 (2) And when it comes into 
operation as a consequence of such non compliance the Income tax Officer 
vitisl assess under that sub section Contmustoner of Income C P \ 

Jamitnaraiii Badndas 1937 ITR 170 (PC) Ste also section 30 

Non compliance with a notice under section 22 (1) is not a necessary 
condition precedent to section 23 (4) coming into operation it is only 
one among different alternatives In re Behan IjjI Chaltenee, 1934 ITR 
V7 (All) 7 IT C 123 56 All 518 

Failure to produce accounts—An Income tax Officer is not bound 
to make up his mind the moment he receives a return as to whether he 
accepts or not It is open to him bclore he deal> with the question to call 
for the production of accounts and as the accounts have to be proved by 
somebody to call upon the asscssn to appear in person If the assesset 
appears but does not produce the accjuntc section 23 (4) i» automatically 
nttracted and no further notice under section 23 (2) is required 
Rut PI S Snysn-ami Chettuir v Commisstott,.r of Income tax \Iadras 
4 ITC 207 AIR 1930 Mad 127 On the other hand failure to 
produce accounts before filing the return cannot depnve the 3»«es ee of 
ins right to have his return examined under subsections (2) and (3) of 
section. 23 «incc under section 22 (3) it t» open to an vsscssee to put in a 
return before the actuni assessment and such return cannot be still born 
because ot an antecedent failure to comply with a notice under section 22 
(4) It folloiv'. tlierefore that the Income fix Officer «hould issue s second 
notice under section 22 (t) if necessary after receipt of the return under 
the first three sub sections of section 22 In re Sadarom Piironc/iand 5 
ITC 459, AIR 1931 ai 729 

Non residents—The failure to make a return may justify an asse s 
menC under cction 23 (4) but would not in itself justify the application of 
Rule 33 the latter would depend on the nature of the data available to the 
Income tax Officer from which he can estimate the profits m British 
‘India, Commtsstoner of Ineomelax, Bombay v Ao/ionof Mu'nal Life 
AssociatiOtt 1933 ITR 350 AIR 1933 Bom 427 


Res Judicata —An Income tax Officer is not a Court except for the 
purposes mentioned in section 37 In re f^ataraja Iyer 36 Mad 72 is 
not an authority for the position that an Income tax Officer is a Court for 
all purposes The pnnciple of res /udteala applicable to the deClSlon^ of 
Civil Courts does not apply to the proceedings of Income tax Officers If 
•V question is referred to the High Court vnd deaded by it it will of course 
be binding on the Income-tax Department for tliat particular assessment 
For later assessments of the same asse«see it vvi^'oe orbman'iy res juhicala 
if the an wer to the question does not depend on circumstances which vary 
from vear to year, eq, whether a certain property is a trust property 
Otherwise, if the answ-er to the question depends on frets varying front 
lime to time it v\ ill not be res juateafa. It is not open to the Income tax 
authorities however to re-open concluded facts except in accordance widi 
natural lustice Where Income tax Officers have after enquiry assessed a 
narticular person on a definite basis it would not be open to the deinrtmciit 
arbitrarily to change the assessment ihougJi it would be open to them to 
ro back on the previous basis in the light of fresh fact If there is 
evidence on which the charge m basis is justified the High Court wall not 
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interfere See Co/nwtrsiofii’r of Income iax, Madras v Massey & Co, 
ltd, 3 lie 302, AIR 1929 Mad 453, and Sanlaraftnffa Nadar atti 
liras V Cotimitssioiier of Income tax, AIR 1930 Mad 209, 4 1 T C. 226 
(based on Hoystcad v CoHitmjino«fra of TaxaliCn, (1926) AC 155 and 
Broken HtU Proprietary Co v liroken Hill Mmfictpal Cotiuid, (1926) 
AC 9-1 See also Heo/feinoHifan and Sons \ Commissioner of Income- 
tax, Delhi 4 ITC 398, Llectrte and Dental Stores v Ctmniiisioffrr of 
Income lax, 5 ITC 254, 12 Lah 663, AIR 1931 Ijb 3-U, 

Mathradas & Sans v Comtnissnoner of Income tax, Punjab, 1933 ITR 
212, 7 ITC 34, AIR 1933 Lab 8lS, Commisstoner of Income tax, 
CP V 3‘ir Sarabjt Vchta, (1927) 2 ITC 286 Tarachand Pohumal v 
CoHiinufioiffr of Income (ax, 1936 ITR 312) haniram 

Ganfalrai \ Conumsstotftr of Income tax, II & 0, 1941 ITR 332, 
Jt'vmal Chamaulal ^ CommiiJiDM^r of Income lax, Punjab, lOW ITR. 
296, Strdar Iitdra Stnjh \ Commissioner of Income lax, D 6r 0, 1943 
ITR 16 

In Iloyslead \ CowinwjioKer of Taxation, (1926) A C 155, the Pnv> 
Council ruled that a decision of llie Court on a fiindaincntal point created 
-in estoppel on the same question in a later year as between the same 
subject and the taxing authorit> In the Broken Hdl ease, (1926) AC. 
94 the Privy Council decided that a decision of the Court relating to a 
Mluation and habihty to tax m ^n earher year did not provide an estoppel 
or res judicata for later jears, the valantions m different years being 
different question 

Income tax isses<nients ire inherentl) of a passing nature and do not 
deserve such permanence as to provide an estoppel b> res jndicota in later 
years by reason of a mittcr taken into account or not taken into account m 
an earlier jear or assessment Purther if an income tax luthontj has to 
decide my question of law it t$ onI> incidental to his mam object of ascer 
taming the assessees income and the determination of a coUatenl or inci 
dental question cannot form the basis of res ;iid»rcro It was held there 
fore by the Court of Appeal ihat the principle of res judicata would not 
apply to proceedings before Income lax aiuhonties Cowimufionm of 
Inland Pezciiue \ Siieath 17 Tax Cases 149 (1932) 2 KD 362 The 
Court dissented from Aylmer \ Mahaffer 10 Tax Oses 594, which was 
decided b) the Court of Appeal m Northern IrelmcL It was again affirmed 
in Trustees of IVtll of Bradie v Commissioners of Inland Revenue, 12 
ATC 140 17 Tax Caies 432 that there is no estoppel as between the 
Revenue ^n^l the fax pajer, cspcciall>, since Revenue Officers have no poiier 
to make contracts or declarations binding on Government 

In a Burma ca«e Tltaver Brothers \ Coiiimisstoner of Income (ax, 
1934 ITR 230 7 1T C IS6 Page C / observed that the Income-tax 
Officer ought to approach a subject with an open mmd and decide on the 
materials before him He must not start with the idea that he is bound 
by the decision of his predecessors in previous assessments unless the 
assessee satisfies him that the previous decision was wrong Admissions 
made by the assessee however, would be relevant evidence, Sirdar Indian 
Singh V Commissioner of Income tax. B & 0, 1943 IT R 16 

In Rat Saheb Lala Jtnda Ram v Comintsstoner of /«fO»re tax, Punjab 
3 IT C 345 It was held that an Income tax Officer was not estopped from 
going back, on i decision of his own or that of his predecessors which he 
considered to be wrong 
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According to the Calcutta High Court however, ordmanly once an 
assessment has been made under secUon 23 (1), i e, the Income tax OfEcer 
accepting the return of the assessce the assessment is settled, and on the 
general pnnciples of law go\eniing estoppels neither the assessee nor the 
Crown ought to be at liberty to go behind the amount of profits and gaui» 
when once determined bj a competent authont} except in circumstances to 
which sections 34 md 35 apply In re Vo/io/iro;« Ram)idas 1938 ITR, 
265 

An Income tax Officer i» not bound to accept the conclusions in regard 
to facts reached b^ another Income tax Officer even if on the same facts 
md at the same time in connection with other assessments and even if 
indirectly concenung the assessee L R M S T Chetttyar Firm \ Com 
missioner of iHcome tax 3 I TC 416 

In a certain jear an Income tax Officer disallmved a bad debt on the 
ground that the claim was premature and his successor m the next year 
■On the ground that the debt had become bad Jong before The High Court 
held that there were materials for the second finding though the Comrais 
loner agreed ex forte to revise the order of the Income tax Officer Ram 
Mai Pakar Cltaiid ^ CommiwioMcr of Income tax Pun;ab 1938 I T R 
577 The fact that the Income tax Officer had let off a fund for some 
sears m the mistaken belief that it was a mutual institution was not held 
to prevent him from holding m a later jear that it was not mutual Tneht 
nopoly Tennorc etc Fund v Coinmtsston r of Income toe Madras 1937 
TTR. 703 Where entire proceedings are recommenced eg under the 
orders of the Commissioner under section 33 the officer dealing with the 
-matter afresh is not to shut his eyes to obvious facts and bind himself to 
opinions expressed b> the officer who dealt with the earlier proceedings 
cancelled by the Commissioner V 4 Coneern v Commissioner of Income 
far Burma 1938 ITR 518 

An Income tax Officer is only an administrative officer though acting 
judicially and what he has to do is to ascerta n the income of the jear and 
a sess it It IS therefore open to him to arrive at a prel mimr> decis on 
eg on a question of law and then amvc at his final a«sessment later His 
first decis on will not nece<5anly be a final determimtion for the purpose 
of law Eire v Mtceal Snndie 17 \TC. 599 

Obiter diCa in a judgment on matters not necessary for the purpose in 
hand have neither bind ng authority nor operate as res judicata In re Mahah 
rant Ramjidas 1938 ITR 265 (Caf) 

Refusal of Registration — ^The amendment in 1939 fills a lacuna which 
existed formerlv Before that date there was provi ion onlj for cancella 
I on of registrat on and not for refusal to register 

Cancellation of registration of firms—Proviso to sub section 

_It ,s evidently the dutj of the Income tax Officer to consider the objections 

if any put forward by the firm before cancelling its registration and to 
hear the firm or its representative if necessary 

No form Ins been prescribed for the notice AH that the notice need 
do IS to intimate the Income-tax Officers mtention to cancel the registration 
of the firm and ask it to show cause why the Income-tax Officer shoiild not 
do so The notice should like all statutorv notices be served m acxordance 
with the provisions of section 63 

The rationale of refusing or cancelling the registration of a defaulting 
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firm IS that since the object of rcgistntioii !•» lo ttx pirtncrs on their inch 
\idual incomes, there is no point m attempting to tax partners on their 
indnidual incomes if the fimi will not help the Income tax Oiheer to ascer 
tun its income On tJie other hand earn if the firm docs not wish to be- 
registered the Income tax Officer has power under sub-section (5) to treat 
the finn as thougli it had been registered if in the opinion of the Income tax 
Officer the revenue wdl benefit bj sudi action on Ins part 

Cancellation of rci,istration under this section is appealable under sec 
tion 30 

Revised Return under section 22 (3)—^Tlit reference lo thertii’-ed 
return has been necessitated as a result of the deletion of the concluding" 
part of section 22 (3) (? t ) As the Iiw now stands the revised 
return is a valid return onl> for purposes of assessment and not for the 
purpose of immuiiitv from a penall) imiler section 28 if any 

^Yherc there is no proper revised return lut onlj a mere letter that 
an itean of so much has been onulled in the first return the Income tax 
Officer IS under no obligation lo issue a new notice under section 23 (2) 
Gopalths Purshottamdas \ Comimsstoner of hicotne lav UP 1941 ITR 
130 (All ) 

Deterniine the sum payable—The ameiulmciit made m 1939 nnlvcs it 
it clear that the Income tax Officer must determine the sum payable thus 
removing the difficulties raised m In re Pehanlaf Chailcrjec, IPM ITR 
277 56 All 415 7rTC 123 befow ) Tlie word ‘assessed’ 

It will be seen is u«ed m the Act now generally in the stnsc of determining 
the total income and not in tint of computing the taxes 

To make an asscs'ment includes the determination of the amount of 
tax payable The presence of the words determine the sunt payable in 
sub-sections (1) and (3) and their absence (iicfore 1939) m sub-stction 
(4) tlierefore did not make any difTcrcnce Bchardal Chatterjx \ Commit- 
Stoner of Income lax 1934 ITR 377 56 All 415 7 I T C 123 

Description of assessee—A notice under section 23 (2) need not 
describe the status of the assessee i c whether indiv idual or Hindu undn ided 
family etc and the Income-tax Office need not strike out m the form of 
notice the capacities winch do not apply to the assessee Got>alda 5 ParsfwUam 
dasv Commissioner of Income lax l/P, 1941 ITR 130 (All) See abo 
In re RadkeyhJ Balmukund 1942 ITR 131 (All ) Dr Snigha v 
Sccrelary of Stale 2 I T C 462 (referred to under section 22) It is^ 
obvious however, that the notice should be intended bevond doubt for the 
person to whom it is addressetl 

Combined notices under different sections—There is nothing m the 
law to prevent the issue of a single notice under different sections of the 
Act and m particular under sections 22 (4) and 23 (2) together Chandra 
Sen Jam v Commissioner of Income tax United Proznitces, 3 I T C 17. 
50 All 589 AIR 1928 All 283 JP/orHiuhhroi Dumchand v Commis~ 
siOJier of Income tax Bengal 31 T C 198 56 Cai 39 AIR 1928 Cal 
587, Commissioner of Income lax RKrino \ R M P Cheitiyar Firm, 
3 I T C 335, 7 Rang 26 R M P L, S Sivasomt Chelltor v Coinmis 
sioner of Income fax Madras 41 T C 207 AIR 1930 Ilfad 127 It 
is unnecessary for a notice to say under what section it is issued All that 
It need say is what it requires the rectpient of the notice to do and where 
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am! J\am Khela com Ugamd v Conmtssioner of Income tar Bihar 

and Onssa 3 I T C 223 7 Pit 852 

Failure to submit return—What is —It is po' ible (o <In\\ at ka«t 
Ita I in theorj i line of difftrence between (1) an mconiplcte but lalitl 
return %e i return which on the face of it fulfils or purports to fulfil the 
requirements of the law but owing to some mistake or inadaertence fails to 
tompli with a partiailar proM'ion or provisions eg i return complete in 
ill resfHxts but omitting ham fde say a source of income and (2) a totaliv 
invalid return i e i ixtum which fails substintnlly to give the information 
reqiiiretl b\ the stitutorj form of return TTius a form filled up other 
wise than m iccordancc with the instructions given m the return or i form 
not signeil or verified or «!erioiislv incomplete in respect of the details neces 
sacj would be an mvahd return A return which dehberafel) omitted to 
gi\i figures riliting to branches of business under assessment has been 
held to be no return fn re WWieyram Cfiunnt/al 1933 I T R 126 AIK 
1933 All 197 6 I T C 343 A return showing under heading S—Bust 
iiess Trade etc Profits or income m money lending business about 
Ks s 000 without any details is required by Note 5 of the Instrurtions jn 
the Kiturn was held to be no return at nil So also a return with no entries 
in It except I-oss about Rs 8000 ledgers not rcadv and i return with 
entries about Rs 800 etc without verification ind the required details 
Coimiusstoiicr of fttcome lax \ ARAN Chettnar and V D M R 
M Cheifnar 6 Rang 21 2 ITC 477 AIR 1928 Rang 108 MohanM 
Hardeodaf \ Conunissioner of Incoiue-tax Pdiar and Onssa 3 I T C 
327 Ini Mnhammal Sirdar MiihoMimod v Conmusioner of Income tar, 
Punjab 1934 I T R 358 AIR 1935 Lah 858 7 I T C 347 The 
mere signing of the prescribed form or return wnthout filling in anj of the 
columns in it and with the word Blank’ written against the item total , 
iccompinied by a Utter that the person carries on no business in British 
Indn IS equivalent to failure to submit a return Raflaiichoiid Dumchand \ 
Com iittsioncr of Iiieoine fax 3 I T C 69 9 Lah 18S AIR 1928 Lah 
944 If in as'C see has no taxable income whit he has to do is to make a 
return in the prescribed fonn verify it in the prescribed manner and saj 
that he has no taxable income The signature ind verification of the retum 
are bj no means mere fomalities Kuriitar/ Anand \ Comimsstoncr of 
Income far Bthar and Onssa 5 I T C 417 11 Pat 187 AIR 1931 
Pit 306 A return showing Nil everywhere except some items against 
which ‘ Loss was written, no details or figures being shown either in the 
bodv of the return or m the form laid down in Note 5 is not a valid return 
Ramakissandas Bagn \ Commissioner of Income tar, Bengal 2 I T C 
325 see af o Ramachandra haswttfh v Commissioner of Income tax, Bihar 
end Orissa AIR 1930 I-ih 1014, 5 I T C 58 and Nmeallis’iore 
KharailiM v Commissioner of /«fome-/ox Delhi AIR 1930 Lah 1014 
On the other hand i letter vvilh i statement of income and i blink return 
form might amount to the making of a return Gangasagar \ Conim«Ji<?/icr 
of Income tax 4ITC 97 AIR 1929 All 219 Tins vieii, however 
was taken wiOi reference to a ptosecirtion under section 52 and not m re 
fsrenci to section 23 (-4) See also the ramrls of Lord ^lornon/h Darling 
in Lord Adtocati. a A B 3 Tax Case 617 35 Sc L R 190 cited m notes 
under section 5f 

\Miik a future to furnish a retum suo inolit undtr scclioii 22 (1) 
might entail a penalty undvr section 28 the failure ciniiot 1 j> tlself result 
in in isscssnicnt tinder section 23 (4) 

1—106 
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Time given to assessee—The Income tax Officer's refu a! to grant 
time and proceeding ex parte will not in themselves raise a question of law, 
9»r Hart Suigh Gour v Commissioner of Income tax, C P, 6 I T C 317 
An assessee should, however, be allowed reasonable time within which to 
produce accounts or evidence Whether the tune given is reasonable is ordi 
narily a question of fact, but it may beaimt a question of law if the time is 
VO short as to be clearly not reasonable I \en assuming that an assessee 
had all tlie books at hand and was trying to evade their production before the 
Income-tax Officer, it is not reasonable for the latter to ask the tsscssee not 
only to collect and produce the books but nlso to produce other evidence on 
which he might rely—all between 3 r if on one day (when the notice was 
ser\ed) and the next morning In re Sadaram Puranchatid (Cal ), 5 I T C 
459 AIR 1931 Cal 729 Nor is it reasonable to ask an assessee in 
Bombay to produce within fifteen days the accounts of one of his customers 
m Hongkong however close the business connection betw een the two parties, 
CoimnissiOHer of Income tax Bombay \ Bombay Trust Corporation, 1936 
I T R 323 See ilso Saecbidananda Sinha‘s case, I I T C 381 under 
'ection 33 On the 8th of August, a notice was issued under section 22 (4) 
to produce certain books The jurisdiction of the Income tax Officer was 
challenged successfully before the High Court, and on the 30th December, 
the Governor General issued an ordmaticc nullifying the Courts order 
Offices were dosed on the 31sl December and the 1st and 2nd of January 
The Income tax Officer made an assessment on the 3rd January under sec 
tion 23 (4) It tvas held that the assessee was prevented by sufficient cause 
from complying witlr the notice under section 22 (4) and that the assess 
ment was capricious and not honest 

In rc Goitndram Sakserto 1943 1 T R 104 (Bom ) 

Failure to submit accounts or evidence—As regards failure to com 
ply with a notice under section 22 (4) or 23 (2) the failure must be in 
respect of one of three things (1) producing etidence itself, (2) produc 
mg it at a certain time, and (3) producing it at a certain place, and if the 
person fills in any one of these things it is op>en to the Income-tax Officer 
to assess him under section 23 (4) 

Since section 23 (4) refers to ‘all ’ the terms of the notices issued under 
vcction 22 (4) and 23 (2) a partial default in respect of any of the notices 
involves the same consequences as a total default Banarsidas v Commis 
sioner of Income tax Puniab. 1936 I T R 142 A I R 1936 Lah 489 


The inadequacy of the evidence produced or the inability of the asses 
see to prove his case (not his deliberate omission to do it) will not deprive 
the assessee of his right to be assessed under sub-section (3), wiffi its 
consequential benefits though the Income tax Officer would be at hbertj 
to infer adversely from the inadequacy of the evidence or the inability of 
me assessee to ^ove his case, Banarsidas v Commissioner of Income tax, 
Punjab 19361 TR 142, A I R 1936 Lah AZ9, Raghunath Mahadev 
Lommtssioncr of Income tax, Bihar and Ortssa 2ITC 94,AIR 192o 
SPKAAM Pirm t Commissioner of Ineome-tax, Burma 
10 Rang 92 A I R 1932 Rang 52, 6 IT C 49 \Vhelher there has been 
a compliance with the terms of a notice under section 22 (4) or section 33 
(2) IS a question of fact H»-a^ar Ah Khan \ Commissioner of Income 
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lax Otidh 4ITC 4, AIR 1932 Oudh 164, but ^vhether on the facts 
section 23 (4) was nghtlj applied may be a question of law, A R 
ChcUiyar Ptrm v ConmissicHer of Ineome tax, Burma 2 I T C 47o, 6 
Rang 21 

iVhether returns or account^ or dooiments were m fact produced or not 
or whether the tenns of notices under sections 22 ( 2 ) 22 (4) and 23 (2) 
were complied with or not is always a question of fact see Toharmal Uttain 
chand \ Crcnin (Lah ), 2 I T C 301 But it would be a question of law 
whetlier there was e\idence for the findings Girlan Lai Rasik Lai \ Com 
missioner of Ineome tax Bombay 7 1 T C 209 

Whether books are a\-ailaWe or not it is a question of fitL In a case 
jherefore in which the assesses «aid thit certain accounts had been lost or 
destroyed and the Income-tax Officer did not btlieic Uie statement the 
High Court declined to interfere with the finding of the Income-tax Officer 
Sankarahtga Nadar \ Commtsstoner of Income lax Madras 4 I T C 226 
S3 Mad 420 AIR 1930 Mad 209 Simitarlv if the existence of accounts 
IS denied by the asscasee it would be open to the Income-tax Officer to hold 
on evidence that they existed and were being delibcrateU withheld Loch 
mandas Baburam v Commtsstoner of Income fax 4 I T C 61 AIR 
1930 All AO,Virbkau Dctisilalv Comtussioner of Ineome tar Punjab, I9i6 

1 T R 114 The Incoire tax Officer howcitr must not ^ct on mere sus 
picion There should be reasons for the Income tax Officer * opinion that 
the accounts not pnxJuced arc in rxi<t<nct: and ire liemg deldxrately wifh 
held Ragmath Mahadeo \ Commissioner of Inco »u tar BOar and Onffa 

2 I T C 94 AIR 1925 Pit 694 S P k A A M rtrm \ Commu 
Stoner of Income tax Burma 10 Rang 92 6 I T C 49 AIR 1932 
Rang 52 The High Court will not interfere with such a finding unhss 
it IS perverse Ragliu Karson i Cmmisttoner of Ineome lax Bthar and 
Orissa 5 I T C 389 The mere fact that the assessec is unable to proie 
the existence of indmduals who c names ire shown as transicting lusine » 
with him and having accounts with him will not in itself justify the inferenct 
that the accounts are false or incomplete All that the Income-tax Officer can 
do in such a case is to disallow the deductions claimed m respect of the item-, 
under suspicion Ragunath Mahadeo v Commissioner of Income tax Bthar 
and Ortssa 2ITC 94,AIR 192a Pat S P k A A M Arm \ 
Commissioner of Ineome tax Burma 10 Rang 92 6 I T C 49 A I If 
1932 Rang 52 

In 1 ca«c m whidi tlic assc««ets were nskeif to produce e\i fence un ler 
section 23 (2) and accounts under section 22 (4) but the asscssces merely 
turned round and said in cffcci We hiic no e\id*ncc to product ind you 
may decide on Oil matemis before you without filing any affidavit or 
roikmg any effort to commcc the Income tax Off err of the absenre of any 
eviueiicc m tlieir f>ossession iHe A’igfi Courf fieiVOiaf iliere was non 

compliance with section 22 (4) aiwl section 23 f2) and that an isse«ment 
under section 23 (4) was legal Mchanlal liardeo Das \ Commiss oner i f 
hieome-tax Bthar ard Onssa 4 I T C 90, 9 Patna 172 

If a return is made b> n person who keeps no Krcounls ind is there¬ 
fore umccompanici! ly the details rcquiml by Note 5 (b) in the Return, 
the return cannot be rcgard«I as mvaJnl bccaa»e of the r>mi«iOft to lumt'b 
them ' lex ncn cogil al imfemMia*—A person cannot 1* pen-ilirrd for 
not lining whit he cannot do UTwther there are ircounf* i< a qticsfxm of 
fact on which the Income-tax Officer has to imve at a find ng khushtram 
Karamehand y Commisrancr of Ineome tax 100 I C 774 A I Iv f92S 
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Ijih 219 2 I T C 517 The Income tax Officer cannot assume tliat 
(here has l^n a default unless it is clear from the return or from other evi- 
dentt that the as«essce is intentionally omitting to do what he is m a position 
to do In doubtful cases, therefore i e, where there is not adequate ea idence 
to tnable the Income tax Officer to find that accounts are^in fact being kept 
but witlibeld it is only fair that he should not treat the assessee as in default 
in respect of the notice under section 22 (4) but give him a chance under 
section 23 (2) as indeed the Income tax Officer must, if a return has been 
furni-.htd and if it is subsequently found that the assessee does maintain 
acepunts the Income tax Officer could thjn assess the person under sec 
tion 23 (4) 

The onus re'ts on the assessee if he denies the existence of accounts to 
proae tint fact and his attempt to establish that fact can be met by circum 
stantial eaidence to the contrarj The Income tax Officer is entitled to dis 
belieie improbable statements and ask for something more to satisfv him 
■^mce the Income tax Officer cannot be expected to produce positne evidence 
as to facts \Mthm the special knowledge of the assessee, circumstantial evi 
denct and general probabilities (Vic section 114 Eaidence Act) constitute 
idence and materials on which the Income tax Officer can come to a finding 
just as properl} as on positive evidence Kart/iatyafal Umaraa Singh v Com 
mtsstoner of income tax. United Prottnees 1941 I T R 225 (Oudh), 
Chaterhhu) \ Commissioner of Income tax Utited Protniees, 1941 I T K 
286 (Oudh) 

It Is not open to an assessee to refuse to comply with notices issued 
under section 22 (4) or section 23 (2) on the ground that the question of 
the Income tax Officers jurisdiction is under discussion with reference to 
section 64 Laciman Das Babiiram \ CoHiwfixfiOHer of Income tax, Urntca 
Pro<,inces 4 I T C 61 AIR 1930 All 49 If an assessee submits 
returns relating to hi-, branches to the respectne Ineme tax Officers but 
none to the oftici at the principal place of business he is m default under 
section 23 (4) an I it is open to the Income tax Officer at the principal 
place of busme-is to make an assessment without waiting for reports from 
the officers ai the branches who haie leceived the returns, Mohanlal Hardeo 
Das \ Commissioner of Incoim. tax Bihar and Ortssa 5 I T C 127 On 
the other hand having waived tlic demand for the production of branch 
accounts and agreed to accept the report of the Income tax Officer havniig 
jurisdiction over the branch the Income tax Officer of the principal place 
of business cannot declare the assessee to be in default in not producing 
the branch accounts unless the Income tax Officer issues a fresh notice 
under section 22 (4) asking for the branch accounts and this notice is not 
complied with Lachmandas Babvram \ Commissioner of Income tax, 
VP 41TC 61 AIR 1930 All 49 If the Income lax Officer 
of the principal place of business calls for a return of income of all the 
I ranches and the assessee submits the return only for his principal place 
of business he is in default and an as^essmeul lain be made under 
siction 23 (4) 

Assessments under wrong subsections—As already observed the 
question of the sub-section of section 23 under which an assessment was 
made was of great importance teforc 1st April 1939 when assessments 
made under sub-section (4) could not be appealed against even after Ist 
April 1939, the question is not entirely without importance liecause m 
respect of appeals against orders under section 23 (4), the appellate 
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Hiithonties might not permit Ihe lettmg in of eiidence not produce*! before 
the Income-tax Officer In am ca«e a manifest mistake on the part of the 
Income tax Officer cannot opt rate either to depriit the asstssee of a right 
which ht possesses or to confer on him i right which he does not possess 
It IS not open to an Income-tax Officer to ts'csn a ca^e under 
«cction 23 (4) when it renll) falls under section 23 (3') or ttee 
icrsa In re Sarjoo Fershad Cauri Shanttr (1931) 132 I C 

a64 5 I T C 263 It k the dutj of the Assistant Commissioner 
to determine whether real1> an order has been pis«ed under 
the sub section under which it purports to ha\e been passed Fadhahishan 
•and Sons \ Commisstoncr of Incontf tax Punjab 2 I T C 34a AIK 
1927 Lah 3 Tlius then could be no failure within the meaning oi 
sections 22 (4) and 23 14) on the part of an a« t-see who does iiotkeqi 
accounts if he docs not produce accounts and »uch taiture cannot be ii e<l 
as a reason for an order under section 23 (4) as below assessed under 
section 23 C4) as as cssce has no account If such an a sessec had 

filed a return and was prepared to gne ssidencc under section 23 f2) it 
IS the dutj of the Income tax Officer to a5«c s hint under section 23 (31 
Nor can an Income tax Officer compel the a<ses<ee to pro<!uee a particular 
kind of csidence which he ts unabk to produce and penalise him on the 
ground that he did not compi) sviih thi notice under section 23 (2) At 
the same time an Income-tax Officer cannot condone faiJun and asst » i 
person under section 23 (3) when he ought toa$ses> under cclion 23 (4) 
In re Sorjoo Pershad Court Shankar snfro 

An assess^e submitted no return but mcrcli ga\c a statement of the 
amount of his business m bills and cs-iiItaJ prcxJuring J»' books Though 
the Income-tax Officer as esseil him ostensibl> under lation 23 (3) it was 
held that the order was reallv under section 23 (4) fand thcTefori. not 
appealable i c under the pre 1939 law) Commiwoiicr of Incotxe tax 
^ind V Gonguram kanaylal, 1940 I T R 421 

In a case in which an order has been on ike face of if passctl wronglj 
under section 23 ('4) insind of im ler section 23 (3) the ascessei nwl not 
imokc section 27 but can appeal against the assessment on its merits to the 
Assistant Commissioner, FaffOi'oU Prosal v Contmnsioner of fneome fox, 
UP 6 I T C lOs 34 All 496 A I R 1932 All 390 

It Is 3 question of hw whether on die facts a particular assessment 
should hasc been made under sub-siction f3) nr sub-section (4l hhushirain 
Kararnehand \ Commissioner of Ineomt tax Punjab 2 J 1 C 517 
but il IS not a question of law arising out of an order iin ler section 27 or 
under section 31 in appeal against an onler under section 27 Kanhanafa! 

I inroo,ri«i7 % Commissioner of Inconit tar U P 1941 I T R 225 
^Otidh) 

An a sissei calieil upon l»\ notice under section 23 f2) to siibstanliatc 
Jus return fold the Incyme-tax Offitrr to assess on the mafcnalj at fits 
disposal The As istaiil Cotnmissioner on appeal fine*! the asscS'io: urd r 
stctjon 28 Before the High Court the as«es«et contended that the a<Js<'ss 
nient should hace been made under section 23 (4) anl tint the As istanl 
Commissioner had no jiinsdiction to hear the apps-al and none to lupose 
n penallt tinder section 28 Jtetd, that llie assessment was rightly matfs 
under ‘cction 23 (3) since the a'•^es.•>e^ pul m an esiimaic of his iiicoi***^ 
Ptita Rainas-tximiah \ Commissioifer of fneen e-tox, 49 'fad 831 2 
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Assessment by estimate—Tliert is nothing to prevent an assessment 
by cstirmte umJer section 23 (3) if Ibe Income-tax Officer is not 
satisfied with the evidence produced bj the assessec m support of his return 
The difFcrencc between such an assessment and one under section 23 (4) 
Is that til! 1939 die one uas appealable and the other not 

Orders in writing—Orders under section 2l (4) Invuig become 
vppealable as from the 1st \pri! 1939 it would appear that the orders 
sho'ild lie in writing setting out not onl> the arcumstanccs that led to the 
assessment being irndc uniJer this sub-section but the basis of the estinnfe 
even if such basis be only vague and conjecluril 

How section 23 (4) should be applied—If an Income tax Officer, 
regardless of the information at his disposal, quite deliberatel>, recklessly 
or fraudiilcntlj made an assessment knowing it to be wrong and unjustified, 
and if there was no other remedj available it might be open to the High 
Court under its inherent prcroijativc powers to claim jurisdiction and inter 
fere see per Faniell L J m D^son v Attorney General (1911) 1 K 
B 410, and rarv.Jl, I /, m R \ Board of EdueaUon, (1910) 2KB 
478 Sec also Abdul Dan Choudhn \ Conumssioner of Income tax, 
Cf(n«a 9 R 281 overruling S P K A A M Chettyar F\rm‘s Case, 
4 I T C 82 7 Rang (i69 A I R 1930 Rang 33 P K S P R 
Firm’s Case, 4 I T C 87 and 340 and ARAN Firm s Cose, 2 I T C 
477 6 Rang 21 and falletal Panna Lai \ Commissioner of Income ter 
C P , 6 I T C 299 But, ex hypothest, nn assessment under section 23 
r4) must be made on inadequate malertaU and be therefore a mere estimate 
ind to lint extent is arbitrary If Ibe Income-tax Officer acts mah fide, 
the Comnussioner will doubtless use his powers of revision under section 
33 A but there is clearly no judicial dncretion in mikmg an assessment under 
section 23 (4) The Income-tax Officer has no choice as to action or 
forbcirance and must make «in cMimatc however inadequate the matemls 
the wonls to the best of his judgment' therefore simply mean "as best he 
can * The discretion of the Jncoinc-tax Officer is therefore not similar to 
the discretion of Licensing JuMices (sec Sharp v IPakefie/d (1891) A C 
173) The judicial discretion of i tribunal implies that m certain proved 
or admifteci circumstances the tnbimaJ has power to act or not to act in a 
particular waj There is no such choice to the Income-tax Officer when 
making an assessment under section 23 ^4) The Rangoon High Court 
therefore hefd that no question of law can arise out of the fact (hat an 
assessment under section 23 (4) is not founded on adequate evidence 
Abdul Dart Choudhn v Comimsjiower of Income tar Burma 9 R 281, 
overruling S P K A A M Chettyar Fxrm’r Case, 4 I T C 182 
7 Rang 669 AIR 1930 Rang 33 P K N P R rirni’c Case 4 
T T C 87 and 340 ind A R A PJ Firm’s Case, 2 I T C 477 6 R 
2t The ruf ng m Abdul Bar ChoudhrFs case was approved by the Privy 
Council in Commissioner of Income tax v Lakshmmaram Badndas 
Aqaru.al 1937 I T R 170 reversing 1934 I T R 246, A I R 1934 
Nag 183 

\ Bench of five Judges of the Lahore Hmh Court held m Muhamad 
Hayal v Commissioner of Income tax, Punjao, ^ I T C 139, 12 J-ah 
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17Q AIR 1931 87, that sectron 23 (4) does not permit of capri 

crousK arbitrarj assessments If cadence is produced by thv asscsset and 
Jihult occurs later the Income tax Officer should not ignore the a* 
tr idtnce Though the High Court nir) not have jurisdiction in a case ,al^„ 
under section 23 (4), it is open to the Court to interpret that section The 
Court approc ed Of the earlier Rangoon rulings nhich have been subscquaitl) 
overruled by the latter Court In a later case however the Lahore High 
Court made it clear that it could not ask the Commissioner to yate 
a case as to the arbitrariness of an assessment Somchand iVo/litc/wilrf V 
J~ommissioitcr of Income tax Punjab 1938 I T R 297 

The Mew of tht Calcutta High Court was the •'.ime as lint of Rangoon 
Mnce thej held m In re A m/ma A ninur i7/itixtr I I 7 C 29s ’iS Cal 9^, 
R 1931 Cal 513 that an order as follows Business—Rs 30 000 
without anv disclosure: of the business or of anj othtr details is a aalid order 
the assLSiment being made to the best of the income tax Officers judgment 
An assessment under section 23 (4) howexer is not meant to be a penaltj 
for the assessee s non compliance with the Income tax Officer s notices /<?' 
f^aineshcr Singh v CoHtmwjia«er of Income tax, U P 1934 I T R 129, 
6 All 933 A I R 1934 All 559 7 I T C 173 The fact that on assess 
11 ent 1 higher than in the preceding 5 car is no ground for holding it to be 
arbitrary I aht Kishorc v Commissioner of Income tax, Bihar and Onssa 
\ I R 1932 Rat 160 140 I C 712 


The l^agpur Court held that in every case falling under section 23 (4) 
the Income tax Officer should conduct a local enquiry and place on record 
notes so that the Commissioner and the High Court can decide whether he 
acted arbitrarily or not In reversing tin-* ruling the Privy Council said 
that It was impossible to extract these requirements from the language of the 
Act The Officer is to mabc an assessment to the best of Ins judgment 
against a person who is m default as ^ega^d^ suppljing infonnation He 
must not act dishonestly or vindictively or capriciously because he must 
exercise judgment m the matter He must make what he honestly believes 
to bt a fair estimate of the proper figure of assessment and for this purpose 
hi must be able to take into consideration local knowledge and reports m 
regard to the as essees circumstsnces and his own knowledge of previous 
returns made by ami of tht assessce and all other matters which he thinks, 
will assist him m arriving at a fair and proper estimate and though tliere 
must necessarily be guesswork in the estimation it must be honest guessii ork 
In that sense too the assessment must to some extent be arbitrary Tht 
stction places the officer m the position of a person whose decision as to 
amount is final and subject to no appeal but xxhosc decision if it can be shown 
to have been arrived at witliout an honest exercise of judgment may be 
rtxerscd or reviewed by the Connnssioner under section 33 A There is no 
justjficalion in the language 0/ the Act for holding that an assc-.sment unde 
iinder stction 23 (4) without a local enquiry and vvitliout a record of the 
details and results of that cnquiiy cannot have been made to the best of the 

Income-tax Officer s judgment C«nw»ifcCCTO»irro//Hfomc taxv IakshniniaratH 
Badridas Aqarual 64 I A 102 1937 I T R 170 fPCI reversing 1934 
I T R 246 AIR 1934 Nag 183 

The question whether an assessment is capricious or arbitrary cannot 
m any event be raised licfore the High Court unless it has first been raised 
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before the Income-tax authorities, Ckiraitft Lai v Commissioner of Income 
tax, Bihar and Ortssa, S I P C 28 

Enquiries by the Income tax Officer—^\Vhile an Income-tax Officer 
JS at liberty to make private enquires before deciding whether or not to 
accept a return as correct the proceedings partake of the nature of a judi 
cial enquiry once a notice under section 23 (2) has issued and private 
enquiries after that stage cannot be used against the assessee without his 
knowledge On the other hand it is open to the officer to act upon the 
assessments m earlier \ears if no belter evidence is available even if the 
earlier assessments had been made undei section 23 (4) Gofiiia I Haik v 
CommijsiOfier of Income tar (/ P 1936 I T R 1 (All ) 

Enquiries under orders of higher authority—Though under svC 
tion 23 (3) the Income tax Officer is bound to consider the evidence ten 
dered b} the nssessee he is under nO similar oldigation in respect of enquiries 
conducted under the orders of the Assi:>lant Commissioner, Sheth Abdul 
Rassak \ ConiHiusioner of Income tor Bihar and Orissa AIR 1935 
Pat 423 

Disclosure to assessee —There is nothing m the Act requiring the 
Income tax Officer to disclo e to the assessee the matenaU on which he 
proposes to act or to refer to them in his order, but natural justice requires 
that he should draw the assessee % attention to such matcrnl and give him a 
reasonable opportunit> to meet the case Commissioner of Income tar, 
Stnd V Kkeserchand Raindas 1940 I T R 159, Seth Gurmuhh Singh v 
ComiHisstouer of Income tax Punjab 1944 I T R 393 Lolmohon Krishna 
lal Pal V Commissioner of Income tax, Bengal 1944 I T R 441, Dalchaf d 
and Sons \ Commission r of Income tax Punjab, 1944 I T R 458 

So long as there are materials apart from confidential enquiries by the 
Income tax authorities not communicated to the assessee the High Court 
Will not interfere with findings of fact, Seth Cnrunittik Singh v Comintj 
Stoner of Income tax, Punjab, 1944 I T R 393 

The isscbsee should hive some opportunity to rebut the information 
or evidence on which the Income-tix Officer ptoposo to relv, Skeik Abdul 
Rassak v Commissioner of Income-tax B O, A I R 1935 Pat 425 

In Commissioner of Ircomc-tax v Chaulo CAotvK and Tong Hock llm 
3 I T C 39/ 7 Rang 281 A I R 1929 Rang 102 the Rangoon High 
Court held that die Income-tax Officer i> not bound to inform the assessee 
of the «pecific grounds on which he disbelieves flic fatter's accoitnis or other 
evidence produced The Court 5u;^ested however that ordinarily as a 
matter of fairness the Income tax Officer shouhC inform the asse-^ce of such 
grounds Sec also notes under «ectiOn 13 

Where an assessee declined to account foi* certain mkrest bearing 
capital that was in his possession m previoUi yi^rs, and the Income tax 
Officer, after giving him an opporlunUy to protc the cpnlraiy, estimakd his 
income on the assumption that the raissir^ capital wa * sti/I eanintg interest 
It was held that there was evidence bn which the Imfome tax Officer could 
make the assessment Coit itfissianer of Inemte-iAir t Saiikam Ati,ar, 2 I 
T C 73 

1—107 
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Tudicial spirit—Exercise of—Silence on the part of the assessee m 
Ihe face of opportumty given is often the most cogent epdence a^inst him 
see ptT Scirgant L J m Haythomtkimlc and Sons v 11 Tax Cases 

The Incoine-tax Officer should be governed in his procedure by 
ludicnl considerations He should bisc asstsstnent on legal and not 
mere hearsav cMdmce whicli may be the evidence of his officers or Of 
member* of the public but without evidence that items which do not 
appear in an account should find a place therein he is not entitled to 
assume on mere general hearsnj that those items should appear in the 
account Should he however find on good evidence that even one sub¬ 
stantial item IS missing he would Iw entitled to treat the whole i^oimt 
as unreliable Baijiialh \ Commufionef of Income tax Punjab 2 I T. 
C 176 AIR l92iCt Lah 233 


At die same time as the Income-tax Officer, though not a Court of law 
has to act m a guan judicial capacilj ht should conform to the elementary 
rules of judicial procedure and m particular should conduct the proceedings 
himself and not vllou anj one else even Ins official superior to take the 
conduct of ihe c e out of his hands D D Shroff v Commtssmier of 
/hcoj iar Bm tbay {Central) 1943 I T R 172 

They ^proceedmg8 before Income tax authorities) are judicial pro¬ 
ceedings m the colloquial sense because the Income tax authorities have to 
make up thcir minds judiavUy with fairness to the public and to the assessee 
between whom the> stand after taking all the facts or such facts as they 
can into account but the) are not judiaal proceedings in the strictly scienti 
fic sense of the term so as to raise questions m appeal to some higher tri 
bunal as to whether the gentleman making the assessment has decided 
against the weight of evidence or has disregarded evidence which he ought 
to have taken into account he (the Income tax Officer) 

must u«e his best judgment first to obtain and secondly to weigh the avail 
able evidence It is to some extent a private inquisition it is confidential 
It IS not supposed to be disclosed to the public and it is certainly not open 
to review especially because frequentlj the Income tax Officer is conpelled 
to draw inferences and to consider evidence which might not be justified 
by the Evidence Act As was once said m a case by 

a vvcu known Judge in England there is no rule of law compelling a Judge 
to accept evidence er-^n though it is uncoiitroverted which he believes to 
be a pack of lies Bhagvnai Halv.Q\ v Communoiier of Income 

tflv 3 T T C 48 

the assessee gives a false and unbelievable explanition of an item 
m his books the Income-tax Officer is under no obligation to prove by positive 
cvidi-nce tliat the item is taxable The Income tax Officer is entitled to act 
on circumstantial evidence Lalmohan hnshnalal Pal v Comttnssroner of 
Income tax Bengal 1944 I T R 441 


An Incoine-to Officer is invested with plenary powers m the matter 
of assessment and drastic though at first sight these powers may appear 
to be they are designed to impress on the minds of the assessees that if they 
expect equity from die Income tax autlioaties thev must do equity them- 
sehes and come witli dean bands before them the proceedings 

before me Income-tax Officer are aot judiaal proceedings m the sense in 
whi^ that teiTO IS orfmanl) used and dl that is requir^ of him is to pro 
ceed without bias and give *uffiacnt opportuintj to the assessee to place Ids 
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case before him or in otlier words to conduct hmiself m accordance with the 
rules of justice, equity and good consaence ,Gangaram Balmuhmd v Com- 
mtssioner of Income tax, Punjab 19371 T R 4M, A I R 1937 Lah. 397 

It Is open to the Income-tax authorities to go behind the consideration 
of a settlement of a debt as stated in a rostered deed, it is all a question 
of there being materials before the Income tax authorities to justify their 
findings Dalehand and Sons v Commustoner of Income lax Punjab, 1944 
I T R 458 

An Income-tax Officer can refuse to alloiv the production of evidence 
which IS pnma facxe worthless In a case in whii^ the assessee alleged 
that his important books of account had been lost and the Income-tax Offi 
cer disbelieved this the High Court held that the Income-tax Officer vas 
justified in refusing to admit evidence offered by the assessee from his other 
books of account and regarding the profits of other assessees Manoharlal 
Dev Karatidas v Commtsstoner of Income tax, Punjab, 3 I T C 317, 
10 Lah 691, A I R 1929 Uh 173 

Evidence led on behalf of an assessee and not cross examined need 
not be accepted as conclusive It may be dissected and inferences drawn 
from it, Aldwarke Co Lid v Commuswners of Inland Revenue, 18 Tax 
Cases 125 

The Income-tax Officer s personal knowledge would be perfectly good 
evidence Bhagavt Halwat v Commtsstoner of Ineome lax, 3 I T C 48 

Even i! the Income-tax Officer's inferences are based on the assessees 
own admissions, it may sometimes be necessary to gne the assessee an 
opportunity to show that the inferences are wrong In a case therefore m 
whidi the Income-tax Officer started on the footing that certain individuals 
were not members of a joint Hindu family but assessed them as a family on 
the strength of certain admissions made W them, the assessees successfully 
argued ^fore the High Court that the Income tax Officer gave them no 
opportunity to disprove his conclusion by evidence vihich they had at their 
disposal The requisite evidence was tendered before the Assistant Com 
missioner on appeal who refused to admit it on the ground that it should 
have been tendered before the Income tax Officer, Kodheylal Balmukund 
V Commtsstoner of Income tax. United Provinces, 52 All 991,4 I T C 
454 Ibrahim Bhai etc \ Commissioner of Income tax C P , 5 I T C 
302 

An assessee when given an cqiportunity under section 23 (2) failed 
to produce his books which would have thrown light on certain bad debts, 
the deductibility of which was in doubt Held, that the Income tax Officer 
was justified in disallowing the deduction claimed on account of the bad 
debts Dcokmandan and Sons v Commissioner of Income lax, Delhi, 126 
I C '786 , 4 I T C 398 

In the words of the Pnvy Council in Lapointe v UAssocialion, etc , 
Montreal, (1906) A C 535 a case of a police pension fund—the Income- 
tax Officer, though a Revenue Officer should act like "a judge, not an 

inquisitor’_though he is not bound 1^ the forms and procedure of law 

courts 

As to the general principles that should be followed by the Income-tax 
authorities in mabng a fair and equitable assessment attention is also 
invited to the following decisions some of which however, do not relate to 
revenue matters 
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Per Lord Loreburn —"Comparatively recent statutes have extended, 
if they have not originated, tlie practice of imposing upon departments 
or officers of State tfie duty of deciding or determining questions of 
various hinds In the present instance, as m many others, what 
comes for determination is sometimes a matter to be settled by dis 
cretion, involving no law It will, I suppose, usually be of an ad 
mimstrativc kind, but sometimes it will iniolve matter of law as well 
as matter of fact or even depend upon matter of law alone In >;uch 
cases the Board of Education will have to ascertain the law and also 
to ascertain the facts I need not add that m doing cither they must 
act m good faith and fairly listen to both sides, for that is the diit} 
lying upon cverj one who decides nnylhing But I do not think the\ 
are bound to treat such a question as tliough it wtre a trnl They 
have no power to administer an oath and need not examine witnesses 
Tliey can obtain information in any way they think best always giving 
a fair opportunity to those who are parties in the controversy for 
correcting or contradicting any relevant statement prejudicial to their 
view. Board of Fducalton v Rice, (I9fl) A C 179 
Per Vucaunt Haldane, L C —‘ When the duty of deciding an appeal 
IS impoied those whose duty is to decide it must act judicially Thty 
must deal with the question referred to them wiUiout bins and they 
must gne to each of ihc parties the opportunity of adequately present 
mg the case made The decision must be come to in the spirit and 
with tlic sense of responsibility of a tnbunal whose duty it is to mete 
out justice But it docs not follow tliat the procedure of every such 
tribunal must be tlie same In the case of a Court of law. tradition 
in this country has prescribed certain principles to whidi in the mam 
the procedure must conform But what the procedure is to be in 
detail must depend on the nature of the tribunal In modem times 
It has become increasingly cwimon for Parliament to gue an appeal m 
matters which really pertain to administration rather than to exercise 
of the judicial functions of an ordinary court, to authorities whose 
functions arc administrative and not m the ordinary sense judicial 
Such a body as the Local Government Board has the duty of enforcing 
obligations on the individual which are imposed in the interests of 
the community Its character is that of an organization w ith executive 
functions In this it resembles other great departments of the State 
When tlierefore Parliament entrusts it with judicial duties, parlia 
ment must be taken m the absence of anjv declaration to the contrao^ 
to ha\e intended it to follow the procedure whidi is its own and is 
iwcessary if jt is to be capable of doing its work efficiently’. Local 
Government Board v Arbdge, (1915) A C 120 

Per Lord Shaw — The words ‘natural justice’ occur m arguments 
and sometimes in judicial pronouncements in such cases My Lords, 
when a central administrative Board deals with an appeal from a local 
authority it must do its best to act justly and to reach just ends bv 
just means If a statute prescribe tlie means it must employ them 
If It is left without express guidance it must still act honestly and by 
honest means In regard to these, certain ways and methods of judi 
cial procedure may very likely be mutated, and lawyijrlike methods 
may firid especial favour from lawjrers But that the judiciary should 
presiune to impose its own methods on administratiie or executive 
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officers IS a usurpation And the assumption that the methods of 
natural justice are ex necessttae those of Courts of Justice is wholly 
unfounded This is expressly applicable to steps of procedure or 
forms of pleaduig In so far as the term 'natural justice' means 
that a result or process should be just, it is a harmless, though it may 
be a highsoundmg expression, in so far as it attempts to reflect the 
old jitr naturaU it is a confused and unwarranted transfer into the 
ethical sphere of a terra employed for other distinctions, and, in so 
far as it is resorted to for other purposes, it is %’aatous', Ibui 
See also Russel v Russet, (1880) 14 Qi D 471 and IVood v IVood, 
1874 LR 9 Ex 190 

“The Commissioners have a very large liberty as regards the materials 
on vhich they may act in coming to a figure Tliey might take the 
lease with or without considenng the premium paid by the original 
lessee They might take into consideration, if they thought it affected 
the matter, the premiums paid bj the successive assignees They 
might act upon evidence as to the Je facto annual value of the pre* 
mises They might act upon their own knowledge of what the annual 
value ought to be I could not ijuarrel with any deasion they might 
come to, not being a decision in point of law, on such matters as that 
The authonlies are given wide powers m 
matters of tliat kmd It is essential m the highest 

interest of the revenue, which mterest is that the public should have 
confidence in the authorities, that these powers should be exercised 
fatrl) carefully and indeed almost judiaally It is disquieting to find 
that an assessment is put forward which the Inspector, on being con* 
fronted with on appeal at once says he is willing to reduce practically 
by half, and it is very regrettaWe that that half—whether it could be 
justified upon some totally different kind of reasoning I do not propose 
to mquire—Upon the pnnaplc which was adopted, and which was 
accepted, should be supported by a use of figures which I can only 
describe as obviously fallaaous ”—Per Rorilalf, 

J , in Daw V Aibojt, ll'Tax Cases 575 

Indian Evidence Act—Applicability of.—Under section 3 of the 
Indian Evidence Act (I of 1872), a ‘Court’ includes all persons except 
arbitrators legally authorised to take evidence In view of section 37 of 
the income tax Act, therefore, Income fax Officers, Assistant Commissioners 
and Commissioners are all a 'Court' See also the notes under section 52. 
But the Evidence Act applies only to “all judicial proceedings in or before 
any Court ’’ The question therefore arises whether the proceedings before 
the aboie-mentioned officers under the Income-tax Act are 'judiaal pro¬ 
ceedings’ There is no general definition of the expression ‘judicial pro- 
c^mgs’ According to the Cnnunal Procedure Code, section 4 (1) (m), 
‘judiaal proceeding’ includes any proceeding in the course of which evid¬ 
ence is or may be legalh taken on oath Just as m section 37 of the 
Income-tax Act, prowedings before various Revenue Officers have been 
specially declared in various Acts to be 'judicial proceedings’ for the pur¬ 
pose of sections 193 and 228 of the Indun Penal Code Whether, from 
tin fact that proceedings before the officers of tlie Income-tax Department 
hate been 'pcaatlj declared to be 'judiaal jiroceedings’ only for the pur- 
fiosc of sections 193 and 228 of the Indian Penal O^e, it is a reasonable 
inference or not. on the prmaple of exfressto uinuf est exeluxio aUertus, 
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10 hoUl that for other purposes such proceedings nre not ‘judicial proceed 
ings there seems to be little doubt tliat the detailed provisions of the 
nvidciice Act will not apply to «uch procctdingi auloimticallv and without 
ouahfication Obviottslj the same person cannot be part>, judge and 
w itncss Nor can the appltcabihl> of the Tvidcncc Act conccivabl> arise 
whctt the Income tax OJlicer has perforce to assess under section 23 (4) 
to the best of hts judgment the assesste not liaving complied with the 
requirements of the Income tax Oniccr Similarlj beyond the limited 
provisions referred to in section 37 the provisions of the Civil Procedure 
Code also will not apply to proceedings before Income-tax authorities 

Tlic general principles of lioiv inferences miy be drawn will however 
applj The presumption to be drawn from the non production of account 
boohs by an assesscc who keeps them will be govened by section 114 of the 
Evidence Act Ordinarily the inference will lx that the books if produced 
wiU go against ass«.s«cc SaiiJlarn/mpo Nadar \ Commissiatter of Income 
tax Madras A I TC 226 A 1 U 1930 Mad 209 rvitlence as used in 
this section (23 of the Income lax Act) includes circumstancial evidence 
and IS not confined to direct evidence Wlierc therefore the accounts of 
the assessce are found to bo false or unfchiltc and he is unable to account 
satisfactorily for certain items of income not to be found in the accounts the 
Income tax Officer will be justified m making an estimate on general con 
sidenlions esen when making an assessment under section 23 (3) Paras 
Dass Mutinalat a CowmujtoMcr of Income tax Punjab 1937 I T R 523 

Adequacy of notice under sections 22 (4) and 23 (2)^Scc I ach 
nandas Vaburam v Co»i»iMflo«er of Income tax 2 1 T C 35 under sec 
tion 27 The adequacy of notices will arise only under section 27 m deter 
mining whether the assessce was prciented by su/ficirnt cause from comply 
mg with the notices 

Assessment wrongly made under section 23 (4).—Where the pro 
per authority the If gh Court the Commissioner of Income lax or the 
Assistant Commits oner as tl e case may be has declared that an assessment 
which has been made under section 23 (4) should have been made under 
seceion 23 (3) or 23 (1) the assessment it is submitted is not necessarily 
completely set aside and it is not necessary in all cases for the Income-tax 
Officer to start ab milw with a notice under sect on 22 (2) AH that is 
required may be to treat the assessment as one made under section 23 (II 
or (3) and allow an appeal against the assessment and the further rights 
if any arising out of the appeal Questions of this kind do not often arise 
s net. 1939 because order* under section 23 (4) are now appealable See also 
notes under sect on 66 

Supply of assessment orders—When an a sessmenl order ha* letn 
passed under section 23 an assessee who applies to the Income tax Officer 
for a copy of the order w HI be suppi ed by (be Income-tax Officer with a 
copy free of charge subject to the following conditions (a) not more 
than one copy of an assessment order will be supplied free and (5) a copy 
of an assessment order applied for more than one year after the order was 
passed will not be supplied free of charge unless the applicant satisfies the 
Income-tax Officer that it is required for his use in some proceedings which 
arc pending under the Indian Income-tax Act 1922 with reference to the 
particular assessment covered by the order and which are not time-barred 
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Propobcd representations to higher authonty which are not covered bj 
anj provnsion o£ the Act miH not be regarded as proceedings pending under 
the Act (Income tax Manual) 

United Kingdom hiVf —The ConnniS'»toncrs are no bound to 
accept the return nor are they bound even to look into all the evidence offered 
W the assessee if they think that the evidence will not help them See R \ 
Offlow Commissioners (1911) 27 T L R 353 In this respect the law m 
the United Kingdom is more un/arourable to the assessee than in India as 
under section 23 (2) and (3) the Income-tax Officer is bound to hear and 
consider—whether he accepts it or not—the evidence produced by the as«es 
see If the assessee does not produce accounts the Commissioners can, as they 
indeed must tax according to an eslunate, see In re Fletcher, 3 Tax Cases 
289 In Grakamston Iran Company \ Crawford (1915) S C 536, 7 Tax 
Cases 25 the Commissioners asked the Company, who were members of 
an association of producers fonned to keep up prices and who claimed as a 
deduction the subscriptions to the assooation, to produce a copy of the ac¬ 
counts of the association so that the commissioners could see how the money 
was actually spent by the association The Company could not produce the 
accounts and the Commissioners rejected the claim of the Company It was 
held by the Scottish Court of Session that the Commissioners wrerc entitled 
to demand production of the accounts m question A similar decision svas 
drnicd at m Adorn Steamship Company v Motheson, J A T C 149, 12 
Tax Cases 399, (1921) Sess Cas 141 In a case of succession, the plea 
that the successor could not produce the books of the predecessor m order to 
rebut the estimates made by the assessing authonty was not accepted Thom 
son and Balfour v Le Page, 8 Tax Cases 541, (1924) Sess Cas 27 The 
successor must take die consequences it he Uils lo take over the predecc» 
sor 8 books or to arrange access to them Tlic point of these decision is 
that the onus of proving that an item is deducbble rests on the assessec— 
cf A^opechand Magnirain v CoHinnssioner of Jneonte tar, 2 I T C 146 
and other rulings under Burden of proof ' m the preceding notes on this 
Section 

In Tudor o»d Oiuons v Dncker, 8 Tax Cases 591, the accoimts of the 
asscssees were prepared by an Accountant who had afterwards been prose- 
■cuted by the Board of Inland Revenue for perjury and conMCted The 
accounts m question were therefore rejected by the Commissioners The 
books of the assessee had been destroyed and the assessment was therefore 
made by estimate The assessees contended that the accounts produced by 
the convict^ Accoimtant should be accepted but were unable to produce 
any e\idence to su/iport the correctness of those accounts. Held, that in 
the absence of c\idcncc the Commissioners were right in computing the 
assessments by estimate 

In Gundry v Dunham, 7 Tix Cases 12,32 T L R 142, the authorities 
-of a Poor I-aw Union had all the * on licence' houses rc-valu^ by an expert 
in a year succeeding that m which the quinquennial review of assessments 
under Schedule A lud been made. In a case m which the rc-\’aluition had 
resulted m an increase the Surs^or of Taxes made an additional assess¬ 
ment The question was raised that the assessment should not ha\-e been 
based on the Poor Law valuation but on an independent investigation It 
was held by Roulalt, J, that 
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“ It IS a reasonable ^nd proper thing:, because the Suneyor has not 
to act by legal ev^dcnce, for the Sun e) or to assess on the basis of the 
Poor Law if he sees no reason to the contrary Then when it comes 
before the Commissioners that assessment is not to be distrusted un 
less tlie Appellant shows that it is wrong . . If the Commis 

sioners had refused to receive evidence to show that the Poor Law 
valuation was not correct then they would have been wrong ” 

In the Court of Appeal. Lord JttsUce Swnfen Body said 

‘ In my opinion the Commissioners were not in fact 

controlled by the Poor Rate Valuation, they had regard to it as tliey 
were entitled to, Ihej were not bound They were bound to receive any 
further e\ idence duly tendered and they appear to have received all the 
evidence tliat ivas m fact tendered ” 

The eiidence produced by the assessee is not conclusive and it is open 
to the Commissioners to accept it or not The Commissioners arc also en 
titled to arail themselves of their personal knowledge, see Stocks v Sulley, 
4 Tax Cases 98, 36 Sc L R 902 

Where an assessee sprang a surprise at the last moment by claiming 
that the business was not his own but that of his daughter and tlicre W'as 
no evidence to that effect except an old bank pass book m the daughter’s 
name relating to a back period, and the assessee withheld his own pass 
books, It was held that the business was that of the assessee himself, and 
the Court held die decision to be entirely one of fact, Berry v Commtsstaners 
of Inland Revenue, 13 A T C 673, 18 Tax Cases 193 

Mandamus^Non-productlon of books, etc—An assessee appealed 
to the Special Comniissioner'V against an assessment and sent in a si^edule 
of accounts and offered to verifj them on his oath, but declined to pro¬ 
duce his books and v outliers Tlie Commissioners refused to put him on 
oath and comfirrned the assessment with whidi they were satisfied Held, 
by the Court of Appeal, tliat no mandamus could be granted because (1) the 
Comnussioners were not bound to accept the schedule of accounts merelv 
because the assessee offered to verify them on oath, (2) it was a matter 
for discretion ulictlier" thej should be so verified, and therefore it was a 
decision of the Commissioners on a question of fact and not of law, (3) 
even if it was a point of law whether the Commissioners were bound to 
put the appellant on oatli and the oath was conclusive, it was not a case in 
which a mandamus should be granted, R v Special Cotnnussio icrs (In rc 
nc/efier), 3 Tax Cases 289 

Unintelligible accounts—The Commissioners are not bound to ac¬ 
cept tlie accounts irrespcctuc of their intclUpbihty In a case in which the 
accounts were voluminous and ITcpt m shorthand, RmHatf, J, held tliat the 
Commissioners w ere justified in refusing to look at the accounts until the 
^ses^e had them prepared b> a profession^ accountant, Hunt v Joly, 14 
Tax ^ses 165 It v\a8 held by ibc Court of Appeal m IVall v* Cooper 14 
Tax Cases 552, tint the Commissioners as the final judges of facts had to 
decide whether the accounts were intelligible or not and that therefore they 
could ask an asse«see to get his icnMints recast and certified by a professional 
accountant 

Estimated assessments—if the> do not 
choose, as they have not cliosen, to state an account so that the amount 
of profits may be strictlj determined, cannot complain if a random assess- 
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ment is made upon them bj (he Crown , per the Lord Presxdeni in 3fac- 
pherson & Co v Moore 6 Tax Cases 107, (1912) Sess Cas 1315 

"If (he Act of Parliament sijs Ac amount of profits is to be ascer 
tamed they must be whether Aat can be done m a satisfactory method or 
not per Lord Mackenste ibid 

Firms—^Thc addition of sub <.tct«Cm (i) umstitutc tlic most import 
ant change made m Ais section in 1939 It lajs down that (o) subject 
to t\vo provisos in Ae case of a rostered firm onlj Ae partners after 
including Aeir shares of profits of Ae firm and not Ae firm by itself 
should be taxed and (b) the Income-tax Officer may at hts opiton tax an 
unregistered firm as Aough it was registered if therebj the Resenue would 
be greater in Ae aggregate 

Clause (a) mercl> crystallises prcMOOS departmental practice (which 
liad the apprcnnl of the Calcutta Hi^ Court in Neemchand Dagds case 58 
Cal 1204 AIR 1931 Cal 696) of taxing only Ae partners of registered 
firms and not At firms is such The first pro%nso has been put m csadenlly 
out of abundant caution not onij to remove possible doubts as to whcAer 
a share of income would «eces«anh include share of los» but aho as a 
consequence of Ae clianges made m *<ction 24 ivitlidraw ing Ac pnnl^e 
of set-off formerh allowed to partners of unregistcied firms n accordance 
iviA the Madras ruling in Cornu tssmter of Income tar i Rm A> Ar 
Rtn Arunathahtii Chetlicr 1934 I T R 401 and later 8ppro\ed by Ae 
Pnvy Council in R»i Ar Ar Rm Arunae/iolon Che/iiar v Commit 
sioner of Income (ax 1936 I T R 173 

Second proviso—The finii mil be taxed o»Jj m re peef of non resj 
dent partners as Aough Ae latter were assessed personallj If a resident 
partner defaults or for anj reason tax cannot be recovered from 1 ini Ae 
amount cannot be recovered from Ae firm The word “personally clearly 
means individually icf clause (h)J since onl> mdniduals can be mem 
bers of a firm [see notes under section 2 (fi*B)] 

Foreign income of firms—^TJiere are two step'm the assessment of 
partners m a registered firm is (o) first the ascertainment of Ac 
total income of Ae firm and (b) next Ae ascertainment of Ae total income 
of each partner—including oAer income if anj of his 

Under section 4 the exclusion of Rs 4 500 of Ae unremitted foreign 
income must first be applied to Ae finri if Ac firm has foreign income and 
It is not open to Ae partners to claim that eaA of Aem is entitled m respect 
of tlie firm s foreign income to an allowance of Rs 4 500 Mohanlaf 
Htrahl v Commusioncr of Income tax C P 1943 I T R 2o9 

Presumably, eadi partner will be entitled to a furAer allowance of Ac 
difference between Rs 4 500 and his share of Ae allowance in respect of 
Ae firm if he has oAer foreign income (Aan through Ae firm) not brought 
into British India 

On Ae same reasoning as jn MohanTat HtralaFs Case it ^vas held Aat 
a partner resident but not ordinarily resident of a resident registered 
firm can not claim that his share of Ae foreign profits of Ae firm should 
be excluded under Ae second proviso to section 4 (1) Seth Badndas 
Dana etc v Conmissicner of Income-tax C P , 1544 I T R 468 It 
would seem similarlj that a non resident partaer m a resident registered firm 
could not in respect of his Aare of profits m the firm dawn to fall entirelv 
under dause (c) of section 4 (1) and Aus to be exempt from tax on hU 
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hau of profts but Util qucsuon « one between llic jiarlners inhr se 
l>ccaus(. under the second proviso t« cliuw (o) of sub section (5) of wction 
23 , the taK due from a non resident partner in ^ rcRislernl firm is rcco\cr 
evl from the firm itself 

Unregistered firni —PI i. oj ii ngnitii) cIjum. ( 1 ) i><neMdcd ml 
while tl c hmi cannot claim to U. irealet! as rcj»istcrcd except by raistcrm,. 
Itself, the Income tax Officer can at his option treat it as registered for 
this purpose He is not concenwd wiUi the inoincs of the partners and 
all that he is concerned witli is which course would be more advantageous 
to the rm-mie If his estimate or opinion i s%rnng revenue suffer* and he 
has no right it is sub mtt«l to correct hi<. in stihc under section 3-1 an 1 
go lock on his option at a Later stage 

It should be notice 1 that clause (ft) applies ofiJ^ to unregt^tcrefi firms 
1 e falling imlcr ihc Partnership Act an I not to other as'ociations 
Subsection (6)—Imeriei n, toil HUi a lacuna ui the Act 
Tlie formal communication to the firm is iiecrs-^ar^ for apjiea! jurpo^cs 
Section 30 was aUo simultaneously amen lei 

23 7^ (i) Where the Income tax OfTicer is satisfied 

that m respect of an) previous >car thi 
profits -intl Biins distributed is d.vi 
•oe »uocw »n I ce.naan rt (Icnds bv an> compiny up to the end of 
the sixth month after its accounts for 
that previous >cai ire laid before the company m Rcncnl 
mcctincf arc less titan stxtv per cent of the assessable in¬ 
come of till iompan> of that previous year, as reduced b> 
the amount of income tax and super tax payable b> the 
company m icspccr thereof he shall, unless he is satisfied 
that having regard to losses incurred by the company in 
earlier years or to the smallness of the profit made, the pa>- 
ment of a dividend or a larger dividend than that declared 
would be unreasonable, make wnh the previous approvail 
•of the Inspecting Assistant Commissioner an order m waating 
that the undistributed portion of the assessable income of 
the company of that previous year as computed for income 
tax purposes and reduced by the amount of income tax and 
super tax payable by the company in respect thereof shall 
deemed to have been distnbiited as dividends amongst 
the shareholders as at the date of the general meeting 
aforesaid, and thereupon the proportionate share thereof of 
each shareholder shall be included in the total income of 
■such shareholder for the purpose of assessing Ins total 
income 

Provided that when the reserves representing accumu 
lations of past profits which have not been the subject of 
an order under this sub section exceed the paid up capital of 
the company, together with any loan capital which is the pro- 
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perty of the shareholders, or the actual cost of the fixed assets 
of the company whichever of these is greater, this section shall 
apply as if instead of the words * sixty per cent ’ the words 
*one hundred per cent were substituted 

Provided further that no order under this sub section 
shall be made where the company has distributed not less than 
fifty five per cent of the assessable tneome of the companj, as 
reduced by the amount of income tax and super tax payable 
by the company in respect thereof unless the company, on 
receipt of a notice from the Income tax Officer that he proposes 
to make such an order fads to mate ivithm three months of 
the receipt of such notice a further distribution of its profits 
and gains so that the total distribution made is not less than 
sixty per cent of the assessable income of the company of the 
previous •jear concerned as reduced by the amount of income 
tax and super tax payable by the company m respect thereof 
Provided further that this sub section shall not apply to 
any company in winch the public are substmtialjy interested or 
to a subsidiary company ofsuch a company if the ivholc of the 
share capital of such subsidiary company is held by the parent 
company or by the nominees thereof 

Explanation —Por tlie purpose of this sub section— 
a company shall be deemed to be a company m which the 

g ublic arc substantially interested if shares of the company (not 
ein^ shares entitled to a fixed rate of dividend, whether ivith 
or without a further right to participate in profits) cariying not 
less than twenty five per cent of the voting power have been 
allotted unconditionally to, or acquired unconditionilly b>, and 
are at the end of the prc\ lous year bencficiall) held by, the public 
(not including a company to which the provisions of this sub 
section apply), and if any such shares have in the course ofsuch 
previous year been the subject of dealings m any stock excJiangc 
in British India or are m fact freely traiisFcrable by the holders 
to oAer members of the public 

( 2 ) The Inspecting Assistant Commissioner shall not gi\c 
his approval to any order proposed to be passed by the Tneome 
tax Officer under this section until he has given the company 
concerned an apportumty of being heard 

is) (0 * • • • 

(n) Wicre the proportionate share ofany member ofi 
company m the undistributed profits and gams of the rempany 
has been included m his total income under the provisions of 
sub section (i), the tax papble in respect thereof slnll be re 
coverable from the company if it cannot be recovered from such 
member 
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loi <.5 and the Minllness of current profits it is. not clear uheUitr he can he 
compelled to ha\e regard to other relevant considerations e , non avail 
abihtj of resources for distribution Cf rdtorun Lid \ Inland Revenue 
(H L ), 1943 I T R Sup 50 in whidt on account of a previous loan 
from a bank (which was hona fide and not for avoiding tax) practically 
all the income had to be made over to tlie Bank in payment of the loan and 
the House of Lords held that the onus lij on the Crown to show that it 
would hate been reasonable for tlic company to hate contracted mother lom 
in order to distribute ditidcnds whidi onus had not been discharged 
Similarlj as a result of capital losses the company may have no funds to 
distribute as profits Section 23 A seems to contain lacunae m these 
directions 

Undistributed portion —\\ hilt f not less than 60 jh r cent of the 
as e sahk income tax) has been distributed the section does not come 
into operation the nAolf of the undistributed income will be deemed to 
have been distributed in cases m which less than 60 per cent have been 
distributed and the Income-tax Officer decides to apply the section Tlie 
-icheme of the law is to dnidc companies into two classes those who dis 
tribute reasonably (t e m India the specified percentage) and those who 
do not The former are let alone while the latter are treated like partner 
ships of Colxnlle Estates, Ltd v Inland Revenue 15 Tax Cases 485 
The allocation will be made between the shareholders as on the date of 
the relatne general meeting The status of die share-holder is W'hether an 
individual finn compan> Hindu undivided family or any other association 
IS immaterial The Income-tax Officer so far as this section is concerned 
will go merely by the Register of Share-holders of tlie company as on the 
date of general meeting and will not be concerned with beneficial interests 
with whidi he wnll deal if necessary under sections 40 and 41 cf Marquts 
of Tickfield v Inland Revenue 1941 K B D 

A distribution of dividend on condition that an equivalent loan is made 
by the share holder to the company is not a distribution of profits Inland 
Revenue \ Marbob Co Ltd 18 A T C 257 (K B ) 

Limitation—While an Income lix Officer cannot «ci this section in 
motion before a certain date as laid down in the section there is no time 
limit to the date after which he is prohibited from taking action except 
what IS laid dowm m section 34 

If there is delay in calling a general meeting and placing tlic accounts 
before it action can be taken if at all only under tlie Companies Act The 
Income-tax Officer cannot act under section 23 A of the Income tax Act 
until the specified period has elapsed after the general meeting 

First proviso—^The limit of 60 per cent laid down in the mam pari 
of tlie sub-section is to be raised to 100 (^r cent in the two cases referred 
to in this proviso 

The words representing accumulations of past profits exclude 
capital sources including appreciation thereof The past profits for this 
purpose are evidently to be taken as computed for income-tax purposes 
from year to year 

The words loan capital whidi is the property of the shareholder are 
intended according to the proceedings in the legislature to refer to deben 
tures and loins held b\ shareholders 
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fht ‘acfail cost of tfjc fix«J asHts ’ is csmIciiIIj the onifinal cost aotl 
iioi tin dcprccntid nr ssnlterj d«wn cost 

I ixcd as-vcts IS not dtfm 1 but it wiH, aeconliiig to commercial usa{'e, 
Include buildings, phnt, inachmcry, etc., but not stocks of raw materials of 
finislietl goods stores, etc or ^ccuntles 

Tlie compamion is to I*, made l«etvicen (o) the sum of the paid up 
capital and the loan capital rai«cd from tlie shareholders and fft) the ongi 
ml cost of the fixed as«ts The greater of the tsvo is to be taken and 
if the rcscrscs out of icaimuhtcil profits ticcccrl this greater figure, the 
compan> diould distnbtit j its rntin. profits thereafter If the rcscrscs 
exceed the original cost of the fixed assets it follo« s that the paid up capital 
md oUicr resources are asaihlle for floating assets and the company is, 
thercfori. in idfliienl circumstances If on iJic other hand the resencs 
exceed the paid up capital plu-. shareholders’ debentures u means in sub¬ 
stance that the reserves exceeil the sharclioldcrs true capital and sucli 
rcsmcs ought to be ample 

Companies in which the public arc substantially interested — 
Under explanation to sub-«ection (I) a rompan) shall lx. deemed to be a 
companj in whicli the public arc «ub«.t*inliallj murc«ted (1) if sliarcs of the 
company (not being shares entitled to a fixed rate of diaidend whether wnth 
or without a furtlier right to participate in profits) arising not less than 
25 (>er cent of toting power hate been allotted unconditionally to, or 
acquired unconditionally by, and arc at the end of the previous >car bcnc- 
ficiall} held by, the public (not including a company to which the provn 
siont of this sub-«cction ap^y) and (2) if any such shires have in tlie 
course of the previous year b«:n the subject of dealing in any stock exchange 
m British India or are in fact freely transferable by the holders to other 
members of the public Two sets of conditions hive to be satisfied while 
there ire alternatives in each set 

It will be noted that preference share'* arc excluded in determining the 
25 per cent voting power held by the public • c , they should hive 25 per 
rent voting power m the shires other than preference shares 

Tlic date vvith reference to which the cntcni have to be applied is 
the last diy of the accounting year the profits of which are under assess 
ment, though section 23-A itself cannot be set m motion until several 
months after the general meeting ami the profits of the company, if the 
section is applied arc illocated to shareholders as on the dite of that meeting 
Under the United Kingdom law which m this respect closrfy cor 
responds to tlie law as it stood in India before 1939 and m which the 
statute creates a presumption of control if a * relativ e ’ holds shares and for 
this purpose a ‘ relative is defincfl ix meaning a husband or wife, ancestor 
or lineal descendant, brother or sisfer', the question, arose vvh..ther a 'niece 
was a member of the 'public and it wis hdd (by the Court of Appeal) 
that she was There wis no reason why the ordinarv iiKanmg of tin 
word 'public' should be cut down, and it was irrelevant that in the parti 
cular case the mcce had recciv «I the shares as a gift from her uncle Talunr 
Steam Navtgation Co v Inand Reieitiie 1942 I T R (Sup ) 85 

In India under section 2J'A as it now stands without iny reference 
eitlier to ‘control’ or to 'relatives', the word ’public’ might conceivably 
include even husband or wife ancestor, Imeal descendant brother or sister 
except to the extent some of them may be caught by section 16 (3) in 
certam arcumstances On the other hand if could be said that a word like- 



THE INCOJklC TAX ACT 


[S 23 A 


864 

‘public, m the context of section 23 A refers only to persons not under 
the control of the dominant shardioldcrs m the company The word needs 
clarification 

Previous approval of Assistant Commissioner—Sub section (2) 
—The Inspecting Assistant Commissioner is associated %\ith action 
unde this section from the very beginning of such action An appeal lies 
to the Appellate Assistant Commissioner see section 30 

Even under the section as it avas before April 1939 the previous 
approval of the Assistant Commissioner was required to bring a case under 
section 23 A and av the same Assistant Commissioner exercised both 
appellate and inspecting functions the appeal against the Income-tax 
Officer s order lay to a Board of Referees through the Commissioner 

Recovery of Tax—From whom—Subsection (3)—^This clause his 
been altered in 1939 «hifting the primary liability for tax from the 
company to the member t e whereas formerly the tax was recoverable 
from the member if it could not be recovered from the company it is now 
recoverable from the compinv only if it cannot be recovered from the 
member 

Expenses in contesting the application of section 23 A—1 ollow 
mg the practice m the XJnit^ Kingdom in similar ca< s the Central 
Board of Revenue has directe<l that the expenses of an appeal to the 
Appellate Assistant Commissioner or to the Tribunial against the apph 
cation of tins «ection will be allowed if the company succeeds in the app^ 
Enforcement of demand—Qause (m) of subsection (3) extends 
the machinerj of Chapter VI to the assessments made under this section 
Relief from taxation twice—Subsection (4) provides that if un 
■distributed profits and gams have been once taxed under this section tliev 
shall be ignored when they arc actually distributed subsequently 

Sub section (S) ■—This was added m 1919 as a consequence of the new 
principle that the distr bution of less than 60 per cent of the income 
is the mam condit on prtcedent to the application of tins section 

United Kingdom Law —The correspond ng law m the United King 
don which is contained in various Tmance Acts from 1922 onwa ds 
and has been aw^n led many times since is m outline the same as in. old 
section 23 A as it was before April 1939 but with many important pomts of 
difference m detail These details are of little interest in applying present 
section 23 A which has adopted a simple nnthmelical basis of a fixed per 
centige of profits being d stnbuted 

With the radical change m the section made in 1939 rulings in tha 
United Kingdom are of little guidance except to a limited extent in con 
neebon with cises which still remnn to be deslt with under old section 

United Kingdom—A husband and wife owned 999> 
■out of 10000 shares iti a private con pany The company though 
not formed as an insurance company did nothing but issue what were 
-called endowment policies to the husband and wife in return for lump sum 
premia in National War Bonds equal in face value to the amounts assured 
under the policies Thete was no provision either m Ae policies pr in the 
company s articles giving n claim ■to the policyholders to a share in the 
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profits of the company, though the poliaes stated that the company would 
pay the amounts assured phis any tmus which at the tune of payment will 
be attached to the policy The directors periodically appropnated to the 
credit of each policy an amount roughly equal to the interest on the bonds 
delivered is premium, and the amount so appropriated was reinvested m 
War Bonds No notice of appnqination was communicated to the polity 
holders It was contended by the company that the appropriations were 
binding on it and that the sums so appropriated were not available for the 
pajment of dividends Held that the sums were available for distribution 
as dividends for the purpose of section 21 of the Finance Act of 1922 
Cndmitiient Company Lid v Commtsstoners of Inand Retenue, 14 Tax 
Ca<=es 353 

Whether object of evasion of tax to be proved—^The following 
dicta raaj be noted 

It IS true that the mischief for which the section 
provides a remedy is the avoidance of a Iiabihty to super tax 
by the accumulation of the profits m the hands of the companies 

But the application of the remedj does not I think depend 
on the proof of motive on the part either of the company or its share¬ 
holders unless indeed m this sense the object to avoid payment of 
super tax is an mferential presumption from the fact that the restric 
t <m of dividends cannot be accounted for either by the current or 
prospective requirements of the companj or by the maintenance dr 
development of its business That fact must proved to the satis 
faction of the Commissioners but if it >$ establish^ they have neither 
right nor duty to carry their investigations into matters of intention 
or motive am further —Per L P Cl^de 

the direction is plain and is not subject to the qualw 
fication that the Commissioners must be satisfied that the motive was 
the avoidance of super tax Human motives are obscure 

and difficult of ascertainment sometimes conjectural and their ascer 
tainment cannot appropriately be allowed to enter mto the matter of 
collection of public revenue It is quite open to the 

shareholders to satisfy the Special Commissioners that 

they have a reasonable cduse for withholding from distribution a con 
siderable part of the profits If they fad to do so then m 

the view of the Legislature there is a presumption of law that avoidance 
of super tax is the object of the retention of undistributed profits and 
it is unnecessary in a particular rase that the Commissioners should so 
find —Per Lord Sands 

If the. feiguage of dVe enactosg' pset of soction 21 ts 
clear, as T think it is then m the absence of any ambiguity in the 
enacting v\or& if fo/lows that the preamble of sccticw' 21 cannot either 
restnet or extend the enacting provisions m the section —Per Lord 
Ashhum in Daitd Carlow and Sons Ltd v ComtHusioners of Inland 
) Retenue 11 Tax Cases 96 (1926) Sess Cas «70 
Though under old section 23-A (before 1939) it was one of the condi 
tions precedent to the application of the section that the company or firm 
hduldliave been formed or was bring Wed for the pnrpoe of evading 
tax it was held in Haney \ Commissioner of Income-tax Madras 1930 
I—109 
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I.T R. 3U, Uiat an express 6ndine to llie elTcct that Uie failure to distri¬ 
bute profits %\as for the purpose of esadmg tax si as not necessary 

Current requirements—The fact that a Compan} chooses to enter 
into an agreement to sdl all its assets rclfospcctiicly to another does not 
preclude the former from distributing as dividends the profits made by it 
from Its business after the fpecified loci, date, and section 21 of die United 
Kingdom Finance Act of ll»22 can be applied to such a ease, John U'htle's 
Triuf, Ltd ^ CommlIS^oners of Inland licvenue, 16 A.T C 183 (K-B ) 
With reference to a proaision which extends the ahovc section to companies 
going into liquidation tn respect of periods for which accounts liavc not 
been closed and profits taxed it lias been held that if Uic liquidation and 
sale arc so arranged that the profits of an inters enmg period arc svUh- 
held from distribution, such profits Arc not retained for the current re¬ 
quirements of the Iiusincss Aushns of Cost Ilam, Ltd, ( tn hquiaalwn 
\ Communoners of hthnd linenue, 16 A T C 344 (K B ) 

Liquidation of companies—A company which goes voluntanl) into 
liquidation while llic ' rca<onaWe lime contemplated h> the law within svhich 
profits sliould have lican distnhuted is still running comes within the mis 
chief of the section By its action, it tcmuaaics the “ reasonaWe time" 
Within which it should hai-e distributed a reasonable part of its profits and 
in Slew of the intended liquidation it is reasonable to infer that it should 
have distributed the whole of the available income, Lionel Sulehffe, Lid 
\ Commissioners of Inland Raenue, 14 Tax Cases 172 

Control—The question of ‘control, which aro»e before the amend 
ment of the section in 1939, does not arise now Excess Profits Duty 
rulings like Noble Co v Inland Raentie, 12 Tax Cases 573, and the ruling 
under the fneome-tax Act in Htmley Estates Ltd v Inland Hevenne, 17 Tax 
Cases 367 (C A ) nuj be seen tn this connection witli reference to old sec¬ 
tion 23 A 

A company sold Us business leaving certain items to another b> an 
agrceiiKiU in November, 1928 The old compan) retained possession till 
completion of sale but from August 1028 it was to be deemed to cany on 
tlie new company’s business The old company went into volunlarj liquida 
tion m December 1S>28 The company argued that Us income for the penod 
ending August, 1928 was not available for distribution, and lliat bwause 
of the sale there was no income for Ihc period August to December The 
Board of Referees rejected the arguircnts and the Court of Appeal uphcKI 
the Board Collier and Soas^ Ltd fsn liquuJotiaa'i v Commussofiers of 
Inland Revenue, (1933) 1 K B 488, 18 Tax Cases 83 

Tenants for life under a trust are 'members’ of a companj for the 
purposes of ^is section, upon the liquidation of company, the undistn 
buted profits ^omc its income available for dislnbution Alexander Drew 
and^ons, Lid v Commusioners of Inland Revenue, 17 Tax Cases 140 

In India ^ses of this kind would be caught by the special definition 
in section 2 (6-A) which includes, m ' dividend ’ distribution in liqui 
dation of past accumulated profits There is no such definition in the 
United Kingdom law 

Tix—By whom to be borne—^Where supertax levied under these 
provisions is paid by a company on its winding up the amount should not 
go to dimmish the amount available for distribution but be allocated against 
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it as a whole has distributed a reasonable part of its income and in doing 
eo-pne has to examine the reasons for not distributing. In the Glased Ktd 
ease there was a contract with an outsider under which the company was 
bound to pay all the profits to an outsider and if the company did not, it 
would have been restrained by injunction at once In this case on the other 
hand the shareholders merely did not want the profits to be distributed and 
gave effect to this intention dirough the articles. 

The Board of Referees are entitled to look not only into tlie history of 
the company, its stability, its real position and so forth but also the truth 
and substance (apart from the form) of its various transactions The find¬ 
ing of the Board however is a question of fact, the justification of the Court 
being limited to seeing that there was evidence, Montague Burton, Lid \ 
CoiHmmtonerr 0 / Inland Revenue, 20 Tax Cases 48 (H.L.) , 154 ILT 555 
And m particular, the fact that at least as much as the profits of the year 
have been spent on the maintenance and development of the business will not 
jn Itself delude it from the operation of this section. , 

A dividend paid on condition that an equivalent amount is lent to the 
company is not a distnbution of profits, Inland Revenue v. ^larbob. Lid , 
18 A T C 257 (K B D.). 


24 . ^i) Where 

Set.off hd* in computifly 
aggregate meome 


any asscssec sustains a loss of profits or 
gains in an^ year under any of the heads 
mentioned in section 6, he shall be en¬ 
titled to have the amount of the loss 


set off against his income, profits or gains under any other head 
in that year: 


Provided that where the loss sustained is a loss of 
profits or gains wliich would but for the loss have accrued or 
arisen wi&iu an Indian state and would, under provisions of 
•clause (c) oftub-section (2) of section 14, have been exempted from 
tax, such loss shall not be set off except against profits or gains 
•accruing or arising within an Indian state and exempt from tax 
under the said provisions: 

Provided further tliat where the assessee is an unregistered 
firm which has not been assessed under the provisions of clause 
(b) of sub-section ( 5 ) of section 23 in the manner applicable to a 
registered firm, any such loss shall be set off only against the in¬ 
come, profits and gains of the firm and not against the income, 
profits and gains of any of the partners of the firm ; and where 
the assessee is a registered firm, any loss which cannot be set 
off against other income, profits and gains of the firm shall be 
apportioned between the partners of the firm and they alone 
shall be entitled to have Ae amount of the loss set off under 
this section. 


(2) Where any assessee sustains a loss of profits or gains 
in any year, a previoiM year not earlier than the previous 

year for the Ziessment for tW year ending on the 3Jstday of 
March, 1940, under the head ^Profits and gains of business, pro¬ 
fession or vocation’, and the los^ cannot be wholly set off under 
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sub-section (i), the portion notso set off*shall be carried fonvard 
to the following year and set off against the profits and gains, if 
any, of the assessee from the same business, profession or voca,- 
tion for that year ; and if it cannot be wholly so set off) the 
amount o£ loss not so set off shall be carried fonvard to 
the following year, and so on; but no loss shall be so car^ 
tied fonvard for more than six years, and a loss arising in 
the previous year for the assessment for the years ending on 
the - 1st day of March, 1940, the 31st day of March, 1941, the 
31st day of Mareij, 194?, the 31st day of March, 1943, and the 
31st day of March, 1944, respectively, shall be carried for^vard 
only for one, tivo, three, four and five years respectively : 

Provided that:— > 

(a) Where the loss sustained is a loss of profits and gains 
ofa business, profession or vocation to which the first proviso 
to sub-section (1) is applicable, and the profits and gains 
of that business, profession or vocation are under the provi¬ 
sions of clause (c) of sub-scction (2) of section 14, exempt 
from tax, such loss shall not be set off except against 
profits aud gains accruing or arising in an Indian state from 
the same business, profession or vocation and exempt from 
tax under the said provisions; [ 

(d) where depreciation allowance is, under clause {b) 
of the proviso to clause (vi) of sub-section (2) of section 10, 
also to be carried fonvara, effect shall first be given to tlie 
provisions of this sub-scction; 

(c) nothing herein contained shall entitle any assessee, 
being a registered firm, to have carried forward and set off 
any loss which has been, apportioned between tlie partners, 
under the proviso to sub-scction (i), or entitle any assessee^ 
being a partner in an unregistered firm which bas not been 
assessed under the prosdslons of clause (A) of sub-scction (5) of 
section 23 in the manner applicable to a registered firm, to have 
carried forward and set on against his own income any loss 
sustained by the firm ; 

(d) where an unregistered firm is assessed as a register'- 
ed firm under clause (A) of sub-scction (5) of section 23, dur¬ 
ing any year, its losses shall also be carried forward and set off 
under this section as if it were a registered firm; 

(«) where a change has'occurrcd in the constitution of a 
firm, nothing in this section shall be deemed to entitle the 
firm to have set off so much of tlie loss proportionate to tlie 
share of a retired or deceased partner computed in accord¬ 
ance witli the provisions of clause (A) of sub-scction (l) of 
section 16 as exceeds his share of profits, if any, of the pre- 
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vious year in the firm, or to entitle any partner to the 
benefit of any portion of the said loss which is not appor- 
tionable to him under the said clause {b), and where any person 
carrying on any busmess, profession or vocation has been 
succeeded in such capacity by another person, otherwise 
than by inhentance, nothing in this section shall be deemed to 
entitle any person other than the person incurring the loss to 
have it set olf against his income, profits or gains 

(3) When, in the course of the assessment of the total 
income of any assessee, it is established that a loss of pro¬ 
fits or gains has taken place which he is entitled to have 
set off under the provisions of this section, the Income-tax 
—Officer shall notify to the assessee by order in writing the 
amount of the loss as computed by him for the purposes of 
this section 

History—Under the Act of 1918 the aggregate amount chargeable 
under each of the separate heads menticm«l m sections 7 to 12 of the Act deter¬ 
mined the total and taxable income of an assessee, so that when a person 
earned on a trade or profession and also had income from house property, if 
he had actually incurred a loss from the trade or profession, the figure 
adopted under that head in arriving at the aggregate amount of the income 
chargeable to tax was ntl and not a rntnur sum. Since 1922 a loss under 
one head of income could be barged agaiost promts under another m the 
same >ear 

Sub-section (2) was amended m 1933 so as to extend the concession to 
mmors admitted to the benefits of partnership Before the amendment of 
sections 24 and 48 m 1933, the departmental practice was to treat such minors 
as partners of a firm except for the purposes of these two sections 

Several important changes ^%ere made in 1939 as explained m detail 
beloiv, and further amendments made m 1941 and 1944 respectively, the 
former filling gaps m the section relating to the priority of set off of carry- 
fonvard under section 24 before set off of unabsorbed depreciation under 
section 10 and to the rights oj hnns to carry forward when Uiere is a change 
m their constitution, and,^ the latter being consequential on the exemption 
from tas of unremitted Indian state income 

Set-off—The prov^ to sub-section (1) newly put m lu 1939, [which 
partly incorporates old sub section (2)J lovdves in the other part a radical 
^[^ge m the law Formerly, on the batsis of Ar Ar Rm Arunachalain 
CMtuir's case, 1 I # C 278, (approved by the Pnvy Oiuncil ni 1936 
u ^ ^ in an unregister«i firm was allowed to set-off his 

^re of loss in the firm against his other income, this concession is no 
longer claimable It ig only the unregistered firm as such that can set off its 
own losses against its o\vn income 

The concession is applicable, however, to partners of unregistered firms 
taxed as registered firm^ under section 23 (S) 

In the case of a firm, the net loss of the finn will be first 

worked out, 1 e, by first setting off its own losses against its income, and the 
share of this net Joss apportioned among the partners, each of whom can 
set off such share of loss ag^uj^t his other income 
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See also section 16 (1) (&) 

The words ‘they alone'm the proviso, which seem to be superfluous, 
are evidently intends to emphasise that no other person than the partners, 
eg, successors, can claim the concession See Gokddas LakhmKhand v 
Comniissxoner of Incone-tax, Bombay. 1937 I T R 519, and Bhogild 
Hargoztndas Patel v Comtmssxoner of Income lax Bombay, 1937 I T R 


Carry forward of losses—Sub secUon (2) was inserted for the first 
time m 1939 It permits losses to be earned toward and set off but only 
against the profits of the rain^ business, profession or vocation The period 
of cany forward will be eventually six jears in tlie meantime the penod 
will be gradually extended as foUows — 


Frofitt of previous year 
assMsed in 1939 40 
Do. igio^t 

Do 1941-42 

Do. >942-43 

Do 1943-44 

DO 1944*45 


SCoppms with 
aiicsiment for the year 

t year <940-41 

a year* rgj^tS 

3 1944 43 

4 y«»rt »94*>'4y 

5 yeait >948*49 

6 y«ai» >950-31 


‘Sin years mean evidently six years following, and exclusive of the 
previous year in which the loss arises In the United Kingdom^ where 
the corresponding words are' Six following years of assessment the question 
arose whether in theae jears should be taduded ;ears m which there was no 
assessable income and it was held (bv the Court of Appeal) that the words 
merely refer to the six )ears immediately following Ae jear in which the 
loss was incurred, irrespective of whether there was any assessable income m 
them or nof HaHttcg v Cclynen Collieries Workmen s Insiitu e 1940 (C 


Net losses —^\Vhat is to be earned forward is the net loss after set 
off under sub-section (1), cf Inland Revenue v Scott Adamson. 17 Tax 
Caces 679 

Same business, etc—It will be noted that the words the same 
source” arc not used as in section 2 (II) Whether an assessce has a 
single business or many binmesscs is a question of fact, see section 2 (4) 
and notes thereunder 

Difficult problems will anse when an assessee’s status changes over 
from resident to non resident and vice versa, or ordinarily resident to not 
ordinarily resident and vice versa, and at the same time, his foreign busi¬ 
ness IS an integral part of the British Indian business Evidently, m a year 
in which foreign profits are taxable, even without being brought into British 
India, foragn losses can be «et off against British Indian profits and earned 
forward under secUon 24 If, in a later year, but before the expiry of six 
years, the status of the assessee diangcs into that of non resident or not 
ordinarilv resident, the unabsorbed lo^ vdiclhcr m British Inlian profits 
or in foreign profits, it is considered will not lapse but remain ui ibcyaacc 
and can be set off or earned forward within the penod of six >ears, if and 



872 THE INCOME-TAX ACT [S 23-A 

A\hcn sucli set off >s otherwise pcmussibiet In other words, non taxability 
m an interrocdialc >car will not destre^ the already existing nght to cany 
forward but only postpone iliat nght S<xtion 24 ts silent on tins point and 
other similar points Uiat can *»nsc It is obvious that, for tlic purpose of 
the dami m IJriticIi India under section 24, tt ts irrelevant lioir the losses 
have been set off or earned fonvard in the other country, i e, of ongin of 
profits 

Income in Indian States—Tlic first provl^o to ub section (1) and 
proviso (o) to 'vub-scction (2), boUi inerted in 1944, arc con<;cquential on 
liie amendment m 1941, of section 14, under which the mcoino of a resident 
ui British India accruing m an Indian State iv ordinarily not taxable until 
it IS brought into British India Tlicsc two proviw seek to prevent ■'Ct off 
and Carry forward of los^s as between taxed and untaxed incrwnc and 
segregate the income into separate blocks for this purpose 

Unabsorbed depreciation —Proviso (a) of sub section (2) —^TJicre 
IS no limit of time within which unabsort^ dtprcciatton earned forward 
under section 16 (2) (ta) must he absorbed, whereas losses can be earned 
forward under section 24 only for sue >eirs Proviso (a) makes it clear 
that where bglli losses and unabsorbed depreciation on carried fonvard, the 
losses must first be set off and cxtinguidicd so that the balance of utubsorbed 
depreciation maj be earned forward witliout limit of tune Moreover, 
if unabsorbed depreciation was first set off, the asscssce might lose his right 
to carry forward losses, sucli losses not being set off before six vears The 
proviso avoids tins result also 

Under section 19 of the United Kingdom Finance Act of 1932, if a 
loss cannot be set olT wiUun six )cars because the profits of tho<c }cars are 
ubhsed m settmg off unabsorbed depreciation the unabsorbed loss can be 
earned forward indefinite!) without limit of time, to the extent that 
relief could not be given because of unabsorbed depreciation 

Partners of firms proviso (c)—This proviso makes dear out of 
abundant caution (1) that losses of a registered firm already apportioned 
among tlie partners cannot be earned forward b) the firm itself, and (2) 
partners of unregistered firms cannot cariy forward shares of losses 
of the firm (they have no nght even of set off m the course of the cur¬ 
rent assessment in respect of sucli losses) 

There is, evidcntl) no difference in meaning between the verb sustain 
ed’ used m tins proviso and the verb incur' in the proviso (e) 

If the excess loss of a registered firm is apportioned among partners 
under the second proviso to sutPscctioa (I), tliey can have the benefit of set 
off in future years only if the same busmess, i e , of the registered firm 
continues, and there are profits in it, otherwiie the carry fonv'ard wiil 
lapse 

Unregistered firms assessed as registered—Proviso (d) —The uii 
registered firm m question will be treated as if it was a registered 
firm that is, its net losses (after set off against its own income) shall be 
apportioned among the partners under sub-secUon (1). who shall have the 
right of carry fonvard An unregistered firm assessed as such will on the 
other hand itself cany fonvard its losses the partners not being given tlie 
nght, sec the second proviso to sub-section (1) and proviso (c) of sub¬ 
section (2) 



873 


S 24] SET OFF AND CARRY FORWARD OF LOSSES 

Change in partnership—Proviso (e>—Tins proviso was amended 
in 1941, so as to mal^e it clear that only the partners who actually mcur 
red the loss should be allowed the carry fonvard and set-off This proviso 
lias to be read wth section 26 (1) In effect this part of the proviso will 
apply mostly to unregistered firms taxed as such, for partners of registered 
firms get an apportionment of their los«es every year and carry forward 
these losses themselves, but it will apply to partners of registered firms also 
to the extent that as a consequence of dia^Iowing salaries, interest com 
mission etc , paid to partners (see subsection (1) of section 16), a 
share of loss is apportioned to the partners The essential pomt of the 
proviso IS that a partner wiU have no right to carry forward for his own 
benefit a loss not actually incurred by him 

The law in the United Kingdom, see Batt^ v Baron Schroder, 23 Tax. 
Cas I ts that if the partners in a firm the constitution of which i» changed 
agree to a computation as if there had been a di<H:ontinuance followed by a 
new settmg up, a partner cannot carry forward his share of losses to be set 
off against his profits under the new constitution 

Succession—Proviso (e) —This is part of the plan of taxing cases 
of ’succession to a business, etc-, on the footing that the person who actually 
earns profits or incurs loss takes also the consequences, see section 26 and 
notes thereunder as to the various questions that arise in connection with 
succession 

Inheritance—The words otherwise than by inheritance' were added 
in order to permit a successor by inheritance to carry forward the losses 
of tlie predecessor But, can a mere excepbon to a restnctivc proviso 
confer such a positive right when according to the mam part of the sub¬ 
section an 'assessee' is permitted to carry forward and set off only agamst 
hts own future profits and clearly, a successor is not the some 'assesset' 
as the predecesor’ 

Determination of loss—Sub section (3)—^Tliis is a new provision 
added in 1939 'Set off in tlie context clearly means 'carried for 
ward and set off in future years' 

“Notify' —The Income tax Officer should act in accordance w ith «ec 
section 63 His order should be m wnting 

\s regards nght of appeal against sudi orders, see section 30 
Assessment of total income means determination of total income cf 
«ection 23 

Identity of business—Same business means the identical business, 
otherwise, the words would have been the Same head of income' or ' same 
source’, moreover the word same’ would be otiose and mcanmgless if all 
the business of an assesscc were to be taken together as one Com 
mtssioiief of Income lax, C P v Rominshna RamnalJi, 1944 J T R 
21 So, where a trader m ben who also speculated m cotton and was 
allowed to set off the loKcs in the latter against profits m the former, gave 
up speculation m the next year, and still claimed to cany forwaid tlie 
unexhausted loss m speculation the daiin was disallowed on the ground 
that the business had been given up 

In Untied Steel Co \ CuBtngton, 23 Tax Cas 91 m which a new 
ccxnpany had been formed by the amalgamation of two old companies, and 
the Sd companies bad unexhausted looses and depreciation allownrcc, the 
I—no 
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new company, was not allowed to carry forward either the losses or the dc- 
preaation allowance of the old companies. 

Where an assessee a company owning and publishing a newspaper 
agreed with another newspaper company that Uie two newspapers, run by 
the two companies, be published jointly bv the latter, the former receiwng 
only a fixed monthly payment and not partieipatmg in the profit or loss, 
it was held that the first company did not carrj on a trade after the 
■imalgamafion of the newspapers and that consequently it could not cart> 
forward its previous losses and set them oft against the monthly sums 
received Morning Post Ltd v George, 1942 I T R (Sup 20 (K B 
D ) Whether different trading operations constitute a single business or 
different businesses is largely a question of fact but the proper legal 
inference from proved facts is essentially a matter of law In die words 
of Rowlatt, J , in Scales v George Thompson and Co , Ltd , 13 Tax 
Cas 83, the question is “was there any interconnection, any inter¬ 
lacing, any interdependence, any unity at all embracing tlie two oiisinesscs’ 
In a case in which a moneylender m British India (who nlso dealt in 
securities is an integral part,of the moncytending) had also monejlcnding 
business abrtsad which was cpnductcd by agents, who though given discre¬ 
tion to lend had to submit regular accounts to the prmapal m British India 
and were under his close supervision and there was a flow of remittances 
both ways according to needs and the final trading result iwis incorporated 
m the accounts at headquarters, it was held that the foreign money 
lending was not a separate business from that in British India, and carry for 
ward was allowed of losses both m respect of the moneylendingand of dealing 
in securities m British India, m order to be set off against foreign profits, 
Cliindainbaran CheUtar v Commissioner of Income lor, Madras, 1945 
I T R 177 

Losses in Burma m 1936-37 —As to such losses being i,et off against 
other income m Bntish India ta that year, see notes under section 3 also 
Commisstoner of Income-tax, Madras v Vadiatnmm Acht, 1938 I T R 
720 In re Raivji O/ionji «• Co . 1940 I T R 1 (Bom ) 

Decisions under the old law—A firm carrying on busineaa in piece 
goods was a major partner m two other firms carrying on the same 
business The odier partners in the two other firms had a nominal share 
in order to encourage them lo take an interest in the business Held that 
the losses m the other two firms could be set off against the profits m the 
first This decision was given under the 1918 Act which contained no 
provision corresponding to section 24 of the present Act, and the ratio 
decidendi was as below — 

When the subsidiary business engaged m is connected with the 
mam business and is a proper employment of the assessee s capital or 
labour, it is, m my judgment for the purpose of assessment, to be 
treated as part of the busmess of the firm if the firm in one branch 
makes a loss, that loss may be set off against the profits made in its 
head office or other branches” —Per Schwabe, C / Board of 
Revenue v Mumsamt Chetly and Son. I I T C 227 47 Mad 653, 

A I R 1924 Mad 205 

In In re Arjun Khemjt * Co , 1 I T C 249, A I R 1925 Nag 65— 
also under the 1918 Act—it was held by the Judicial Commissioner of 
Nagpur that the share of a partner’s loss in an unregistered firm can be 
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deducted from his other mcome The same Court also held in Seth 
Balkishan Nalham v Commissioner of Income tax, 1 I T C 248, AIR 
1924 Nag 153 the losses suffered by an assessee as a member of a firm are 
to be taken into account m fixing the amount of his taxable income—under 
section 12 (1) of the 1918 Act (corresponding to section 14 of the present 
Act) As already obsened there was no section in that Act corresponding 
to section 24 in the present Act 

The question again arose, this time under the 1922 Act in Coinmts 
sioiier of Income tax v Af Ar Arunachalam CheUiar, 1 I T C 278, 
AIR 1924 Alad 474 47 Mad 660 The assessee earned on two 
different businesses, one individually and the other as a partner m an 
unregistered firm Held, that the loss in the partnership could be set off 
against the profit m the individual business 

I can find nothing to justify the argument that each partner la a 
firm IS not an assessee for he is a person by whom the income-tax is 
payable, nor can I find anything to justify the argument that this 
assessee bemg a partner is not a person carrying on the business m 
question the word* ‘any business' being open to 

either construction, I must take that construction Mhich looking at 
the whole Act, is the more rational, and must construe 'an/ to mean 
‘each and every It foffows (hat an assessee is entitled to set-off 
profits in ooe business against losses m another a 

partner^ip is not an entity known to the law its name is 

merely a convenient method of describing its partners each of whom is 
jointly and severally liable for its debts and for income tax purposes 
it IS a convenient t^y to assess for this purpose 

no distinction can be made between registered and unregistered forms 
for whether a firm is a legal entitv or not docs not depend on regis¬ 
tration Section 24 (1) is dealing With something quite 

different, namely the allowance of set off between different heads 
mentioned m section 6 and not the allowance of set off between differ¬ 
ent businesses coming under one head Section 24 (2) again dealing 
with «et-off between different heads allows the partners of a registered 
firm where that firm has made a loss under one head and has not suffi¬ 
cient income under another head, to avail tlicm'clves of this set off to * 
use the loss to set-off against their own individual incomes ansuig under 
other heads Whether this must be taken by imphcaCion to prevent 
such set off m the case of partners of an unregistered firm is a differ¬ 
ent question which does not anse here ”—Per Schaiahe. C I 

The Pnvy Council approved of the above deasion and reasoning 
Rm Ar Ar R»i Amnaehailam CAettiai’ v Cominu-noiier of Income 
tax, Madras, 1936 I T R 173 (P C ) The amendments m 1939 how¬ 
ever make this decision obsolete 

In a later case. Commissioner of Ineomi tax, Madras v Siddha 
Gondar and Sons, 55 Jf 818, 6 I T C 78, but before the above deasjon 
of the Pnvy Coimcil, the same High Court questioned the correctness of 
the above view and held that there is nothing m scaion 24 to prevent llie 
«ct-off of loss m one business agamst the profits in another of the «me 
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assessec though you cauiiot set off capital loss m winding up a business 
against profits m another 

Though a firm as sucli, not being a legal entity, cannot enter mto a 
partnership with another firm, it can set off against its own profits its share 
of the loss m the bigger firm since %\!iat has to be taxed is the actual 
income of the assessee irrespective of the legality or illegality of the trans' 
action from which the income is derived, Chandnka Prasad Ra»iswarup 
V Comnnsstaiier of Incouic tax, VP, 1939 I T R 269 See also notes 
under section 2 (6 B) It would appear that tins decision also has been 
neutralised by the amendniciils to section 24 in 1939, for, esr hypothesi, 
llie bigger firm could not be a registered finii and a partner in an un 
registered firm is exprcssl> precluded from setting oft against his own 
profits any share of the loss of the hnii 


Capital losses—As to capital loss lU winding up, see Burrells case 
(1924) 2 KB 52, 9 Tax Cases 27. In re Armtiagc, (1893) 3 Ch 337 
and In re Crtchton Oil Co (1902) 2 Ch 86 

It had been held Uiat in assessec cannot set off (as loss or) bad 
debts (amounts) due from an ex partner m a business against profits in 
another The loss on account of the ex partner is not a bad debt of the 
second business CommiifioHcr of Income tax, Madras v /^l" Ar 

Rm Aruiiaehalain Chetttar, 1934 T T R 401, A I R 1934 Mad S57 
7ITC 287 (PC) A cont/arv view was taken in Commtsstoner of 
Income tax Bombay v Khemehand Ramdas, (Smd), 1933 I T R 309, 
A I R 1933 Sind 148 6 I T C 360 but the doubt was set at rest by 
the Privy Council in 1936 I T R 173 

It is not the business of the Income-tax Officer to cast an 
account between tlie partners inter sc but merely to comoutc the 
proportionate share of profits or loss of the firm Though, ii) cer 
tarn circumstances (m 1936, a partner in any firm, whether registered 
or not could set off his share of profits or losses m tlie firm agamst 
his other losses or profits) ‘a partner’s share of loss in the finn can 
be set off against liis other profits if any, he cannot claim such set off in 
respect of his liabihtj to bear or pay more Uian his share of loss so as to 


entitle him to a contribution from an insolvent partner Though, logically, 
the solvent partner may have to bear the whole loss and not merely his 
share it has to be remembered that a partner in a continuing partnership 
cannot at the end of a year’s trading, claim to set off the whole of the 
firm’s loss m the previous jear treating the other partner as insolvent He 
IS not entitled to do so on the dissolution of the firm, nor can he later, 
when the other partner's insolvency is established, set off in one year the 
whole of the other partner’s share of Joss for several years In 19341 T R 
401 above, the assessee the sole owner of a money lending business and the 
capitalist partner m a cotton business with another partner dosed down 
the latter on 31st March, 1930, The other partner being without means the 
entire loss was borne by the assessee but in the partnership accounts the 
share of loss of each partner was shown separately On 1st April, 1930, 
the debit against the other partner was transferred to the moneylendxng 
business as though a loan had been made to the other partner to beai 
the loss In March 1931 the assesses wrote off this loan as a bad debt, 
and daimcd it as a bad debt or as a set-off The set off was disallowed for 
the reasons stated above and the wnte off as a bad debt on the ground that 
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the debt had been bad even before it was transferred to the mone>lendmg 
business Rt i Ar Ar Rai Arw achalai ChelUar v Cotnnttsuoner of 
Income tax Madras 1936 I T R 173 A partner cannot single out a 
particular bad debt as relating to bis share He can only take the result 
of the firm s getting a bad debt allmvance Moltlal Onkara v Commissioner 
of Income tax C P 6 I T C 16 

The operations of wnding up a business may be carried on in sudi a 
manner as themselves to constitute a business and thus attract tax, or in a 
different manner so as not to constitute a business and thus avoid tax 
In the latter case no losses can be claimed in realising assets since such 
losses will be of a capital nature So where a partnership was dissolved 
and the assets thereof taken over at a reduced value (mo&tl> oy the partners) 
the loss was held to be of a capital nature O RM OM J?\/ PL. 
Muthukaruppan, Chetiiar v Comnttuio ler of Iitcoine far Madras 1943 I 
T R 540 


\Vhere an assessee on the dissolution of a Hmdu imdivided family ot 
which he was a member took over as his share of the assets certain debts 
whidt became irrecoverable later it was hdd that the loss was a capital loss 
CoHiinustoiier of Income tax Dunna \ S P h. A R M Pam ly 1941 
ITR 685 A similar case relating to a partnership is J943 ITJL 540 
referred to above If on the eve of the dissolution the outslaiul ng» had 
been valued and the Profit and Loss account of the family (or firm) made 
up the family (or firm) could no doubt have claimed the loss (as an allow 
aacc for bad debts) though after dissolution the members (or partners) 
could hav e no claun to any such allowance 

^Vhere there arc two separate businesses and one of them is discontmucd 
it IS uot open to the assessee to claun m a subsequent )ear to sct*off against 
the profits of the remaining bi;stne5> the expenses of «dlecling the ouisland 
mgs of the closed business In re Htral^ KaJyaitmal 1943 ITR 128 
(Bom ) 


Where a money lending tirm yomUy with another hnii, leased a b g 
building and sublet it and eventually there was litigation over the lease and 
loss was incurred it was held that the leasing and subletting were outside 
the business of the firm which was therefore not entitled to set-off the lo»s 
agamst its other profits PR AL M MuthnkaTufpan Chttuar v Com 
musioner of Ineoine-fax, Sfadraf 1943 I T R 38 Set-off can Ik. allowed 
only as between taxable sources of income thefossona hobby is personal 
exiicndilurc and cannot be set off against profits from taxable sources 
Wliether an alleged hobby* la really such or a bus ness u a que«i on ot fact 
and in a case In which a physician also ran a dramatic troup<. llte Income 
tax aulhonlies were unsuccessful in trying to find that the dramatic troujic 
was only a ‘hobby’ and not a source of incuaie P S Vaner v Cottsmis’ 
sionrr of Inconu lax Madras 1940 ITR 628 

Where a firm made a loss m a particular year at the end of which oue 
•of the partners left the firm and later on executed a document to nuke good 
to tlie other partners a part of the loss, it was held that Uie whole loss should 
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be taken into account m the assessment of the >ear m which the loss 
occurred and that the partial re coupment of the loss if any, can be brought 
into account only in later periods as the loss was recovered Bhudartnal 
Cfiandiprasad v (ToniwwstoMcr of Income lax B & O 8 I T C 249 

Where a son succeeded to his father s estate by inlicntance and losses 
arose in certain business assets coming on from tlic father s time tlie question 
arose whether sucli losses ^ve^e capital or rc\enue losses no allowance for 
bad debts having been claimed m the father’s tunc The losses were allowed 
as revenue losses. The ratio dendendt which js not clear would seem to 
be that the business of the father was a single business which continued in 
the accounting year when the son made the claim Commissioner of Income 
tax B cr O v Maharaja of Dharbhanga 1944 I T E. 116 

There is nothing to prevent losses—set off under section 24—from m 
eluding an allowance for bad debts if on merits such allowance for bal 
debts IS admissible under section 10 (2) (xt) and (he business continues 
In rc Hulst Lot Ramdaya! 1941 ITR 63S (All ) 

Set off—Between different unregistered firms—The question who 
thcr an unregistered firm can set off against its profits a loss sustained 
by another finn in which two members of the unregistered firm (and not 
the unregistered finn itself as sudi) arc partners has been raised and held 
to be inconceivable Com iisstoncr of Income tax v Muthu K A R Af 
Ranuinalhan Chcliy and Kamppan Chetty 2 I T C 194 The law dearly 
does not permit an assessee to set off his profits against the loss of some 
other assessee Shmiaratn & Sons v Commissioner of /«co»ie tax Punjab 
1935 1 T R 402 AIR 1935 Uh 896 8 1 T C 117 Since a firm as 
such cannot be a partner m another finn it cannot set off its losses or gams 
against the gams or losses of another firm in which some of its partners 
happen to be partners 


Succession—Setoff—A firm of three partners carried on business 
in Ellore On 16th February 1925 they started business m Madras m 
partnership with a fourth partner On 30th November 1926 the fourth 
partner retired and the other three who had the same shares m the Madras 
business as in the Ellore business carried on both the busmess’es It was 
held that on the facts the two firms were identical and that under sections 
26 and 24 set-off should be allowed m respect of the assessn ent for 1926 27 
(on the accounting year 1925 26) ou the loss of the business in Ellore 
aga nst profits in Madras AI K AI Alahomed Ilassana Labat & Co 
Comntssxoner of It come tax Madras 3 I T C 431 

The question whether under the pre 1939 law an assessee could claim 
set-off of losses m a partnerdup (or m a sole business) which he had left 
(or sold) between the period of loss and the date of assessment was decided 
in the affirmative by the Sind Court Gohaldas Lakhmichand v Commissioner 
of Income tax Bombay 1937 ITR 519 on the ground that section 26 
did not pohibit sudi set off and m the negative bv the Bombay Hijd* 
Bhogilal Hargobindas Patel v Commissioner of Income tax Bombay 1937 
ITR 555 who considered that (he person entitled to the set off was the 
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successor The former was dissented from and the latter followed m In re 
David Sassoon & Co, 1944 I T R 7 (Som ). These decisrons however 
have all become obsolete m view of the amendment of section 26 m 1939. 

Fractional Periods —It aii assessee has more than one business or 
source of mcome and one of them in which a loss occurs had been ivith him 
only for a part of the >ear, he can stiU claim that loss to be set off against 
profits from other sources In re Hulasdal Ranidaxal, 1941 I T R 635 
(All ) 

Unabsorbed depreciation — Sec rulings under section 10 (2) (ti) per 
initbng the set off or carry forward of unabsorbed deprecution under 
busmess against profits under other heads of income 

Assessee—Meaning of—It will be noticed that m this section the 
word 'assessee’ is not used in the strict sense of the definition m section 
2 (2) but loosely m the '^ensc of the person who is being assessed Ob¬ 
viously until set-off has been allowed it is not possible to determine 
whether or not a person is liable to pay tax 

Loss of 'profits’—As distinguished from loss of Capita! —^The re¬ 
ference to ‘profits’ IS superfluous and was added m order to nuke it clear 
that no loss of capita] could be taken into account See also Siddfia Cawder 
& Son's case, 55 M 818, 6 I T C 78 As regards capital losses, see 
rulings under section 20 (2) (jrv) 

Defunct business,—As regards the madinissibilily of »et>«ff of loss 
on defunct busiiics»es e if , interest on loans, see aiso notes under section 

10 (2) (ill) 

2 < 3 rA, (i) When It appears to tlie Incomc-Ut Officer that 
any person may leas c Bnlish India during 
'■ '*'= current financial year, or shorfiy after 
Its expiry, and that he has no present 
intention of returning, the Income-tax Officer may proceed to 
assess him on his total mcome of the period from the expiry 
of the last previous year of which the mcome has been assessed 
in his hands to tlie probable date of bis departure from British 
India, or where he has not been previously assessed, on his total 
income of the period up to the probable dale of his departure 
Com Bmisb India. Tlie assessment shall be made on the total 
income of each completed previous year included in such period 
at the rate at which such income would have been charged had 
it been filly assessed, and as respects the period from the expiry 
ofUie last of such completed previous years to the probable date 
of departure the Income-tax UfHcer shall estimate tlie total in¬ 
come of such person dunng such period and assess it at die rate 
in fjrcc for the financial year in wliich such assessment is made: 

Provided that nothing herein contained shall authorise an 
Income-tax Officer to assess any mcome, profits or gams which 
have escaped assessment or have been underassessed, or have 
beat assessed at too low a rate, or have been the subject of 
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excessive relief under tins Act, but in respect of which he is de¬ 
barred from issuing a notice under section 34. 

(2) For the purpose of making an assessment under sub¬ 
section (i), the Income-tax Officer may serve a notice upon such 
person requiring him to furnish, witliin such time not being less 
than seven days as may be specified in the notice, a return in the 
same form and verified in tlic same manner as a return under 
sub-section (2) of section 22, settmg forth (along with such 
other particulars as may be provided for m the notice) his total 
income for each of the completed previous years comprised in the 
relevant period referred to in the firet sentence of sul>section (i) 
and his estimated total mcome for the period from the expiry of 
the last such completed previous year to the probable date of his 
departure; and the provisions of this Act shall so far as may 
be, apply as if the notice were a notice issued under sub-section 
(q) of section 22, 

History and object—.This sccuon vvas inserted m 1933 in order to 
fill a lacuna To quote tiie Select Committee, the section “provides for the 
assessment up to the moment of departure of Uie income of a person leai- 
mg British India during the currency of a financial year or within so short 
a period o£ its end as to prevent U\e nonnal assessment of his income and 
enables the Income tax Officer to assess withm the limits permissible by 
section 34 of the Act any income for ubich he is liable to pay but has not 
paid income tax’’ 

"Minor changes were made in 1939 to remove certain lacunte and in 
particular to malce it clear that the section applies to a person not previ- 
ou<ly assessed Verbal changes were also made m the proviso consequen¬ 
tially on the changes made m section 34 

'The penod’ means evidently the total period for which no assessment 
had been previously made and in respect of which assessment is permitted 
by the proviso 

‘Fidly assessed’, t e , m the appropriate year, the word ‘fully’ is otiose, 
merely being equivalent to ‘if no part had escaped assessment' 

The proviso makes it clear that the limitation imposed by section 34 
will apply m cases falling under this secUon 

See also notes under sections 22, 23 and 34 

It will be noted that there is no reference m terms to total world 
income in this section, the reference, however, to a return in the same form 
as one under section 22 (2), would seem by implication to refer to total 
world mcome also 

If the assessee returns to British India in the next year, and if the 
rates of t^tiou have been altered by the next Finance Act, there is no 
provision for revisit of the assessment already made but, presumbly Sec¬ 
tion 48 can be applied to such cases 


(i) ^Vherea person dies, his executor, administra- 

Ta* of deceased person pay. Of Other legal representative shall be 

able by represenume liable to pay OUt of tllC estate Oi tnC aC- 

ceased person to the extent to which the 
estate is capable 01 meeting tlie charge the tax assessed as pay- 
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able by such person, or any tax which would have been pay¬ 
able by him under this Act if he had not died. 

(2) Where a person dies before th^ pubhcation of the notice 
referred to m sub-section (1) of section 22 or before he is served 
tvith a notice under sub-section (2) of section 22 or section 34, 
as the case may be, his executor, administrator or other legal 
representative shall, on the servmg of the notice under sub section 
(2) of section 22 or under section 34, as the case may be, comply 
therewith, and the Income-tax Officer may proceed to assess 
the total mcome of the deceased person as if such executor, 
administrator or legal representamc were the assessee 

(3} Where a person dies, without havmg fiirmshed a re¬ 
turn which he has been required to furnish under the provisions 
of section 22, or having furnished a return which die Income tax 
Officer has reason to believe to be incorrect or incomplete, the 
Income tax Officer may mate an assessment ofthe total mcome 
of such person and determme the tax payable by him on the 
basis of such assessment, and for this purpose may by the issue 
of the appropnate notice which would have had to be served 
upon the deceased person had he survived, require from the 
executor, administrator or other legal representative of the 
■deceasedperson anyaccounts, documents orother evidence which 
he might under the provisionsofscctions 22 and^3have^cqulr• 
ed firm the d«*ceas*d person 

History—This section was inserted m 1933 lo fill v gap in the Act 
The Bombay High Court had held tn EUis Reui v Con mtssioner of Ittoome- 
tax 3 I T C 100 35 Bom 312 AIR 1931 Bom 333 that no assessment 
could be made on a deceased person ui the absence of express provision to 
that effect 

Limit of liability —^To quote the Select Committee the I ability of 
the executor administrator or other legal representatiie is confined to the 
payment of tax to the extent to which the estate is capable of meeting the 
diarge It is not our intention (hat the paiTnent of income tax due by the 
deceased should rank m any way pnor to other charges to which the estate 
may Ire liable. 

Penalties—A regards penalties for default b> executors sro notes 
under section 28 

Appropriate notice —Sre sections 22 and 23 

Fastbaxnoas income—Thisseciim relates to the income of the de 
ceased «c whidi accrued to him The assessment of the executor, etc. on the 
mcewne that accrued lo him vf to the estate is a difiercnt matter itogether to 
be regulated by sections 3 and 41 Section 24-B applies only to income which 
would have treen taxed on the deceased had he been alive cf JulanJ 
Revenue V Henderson s Executors IQ Tax Cases 282 Wood i O-v/i 23 
Tax Cases and Br\on v Cassin 24 Tax Cases 468, cases in llie United 
Kingdom m which claini-s bv executors to repavincnt of tax paid fav tJie 
lices'cd were disallowed 

Salary due to a deceased recuved by hif legal reprcsentaiivcs is taxable 
-on the latter under the last part of sub-<ection (1) In re Vsharanu 1942 
I T R 199 {Cal) 

I —111 
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Assessments under sacticn 23 (4) —It wdl be seen t/iat suo section 
(3) places the executor etc., m the same position as the deceased would 
have been m It is irregular to assess a deceased person as such ilaliaroja cf 
Poluiia V Co)}w»ssio7fer of Income tax, Bombay (Central), 1943 ITJI. 202, 
but the irregularity may be condoned if the legal representative had notice at 
all stages and supplied all the information required. (Ibtd ) 

Old rulings —The sect on renders obsolete the old rulings vu Ellis- 
Reid s case above referred to Mtlcltell v Macneill Sr Co 2 I T C 298 
103 I C 120 AIR 1927 Cal 518 and Gojinda Saran v Co»imi«io«cr 
of Income tax UP ZITCASO 3 Luck. 237 AIR. 1927 Oudh 465 
Succession— Section 24~B is intended to supplement section 26, and 
docs not therefore override it So if the facts of tlie case justify the appli 
cation of section 26 it is that section which is to be applied and not sec 
tion 24-B If the case does not relate to succession to a business profession or 
vocation section 26 is not applicable at all and only section 24-B will 
apply Rai laswamy Iyengar V Commusioner of Income tax Madras 1943 
ITR 610 In this case on the dcatli of the deceased his widows and 
his son s widow succeeded to his business and earned it on later on there was 
litigation between the widows and a receiver was appointed who was assessed 
under section 24-B The Appellate Tnbunal held that section 26 applied 
and the High Court agreed with in'* Tribunal 


Assumptions to be made—Where a managing director was entitled to 
pajTnent to himself or to Ins executors of ilOOOO on the termination of his 
service otherwise than by wilful default in performing his duties and his 
executors receued ilOOOO on bts death it was held under section 45 (5) 
of the United Kingdom Finance Act 1927 (roughly corresponding to this 
section^ that the executors were taxable Tlie Revenue authonlies must go 
by the actual facts of the case and make no other assumption than that 
the tax payer had not died ^/len and ilfurroy v Tre/icante 16 A T C 87 
(KB) 


2S (i) Where any business, profession or vocation, 

. . . , to which sub section (3) is not applicable 

coauimcd bui oess. IS discontinued in any year, an assessment 

may be made m that year on the basis of 
the income, profits or gams of the penod between the end of the 
previous year and the date of such discontmuance m addition 
to the assessment, ifany, made on the basis of the income, 
profits or gains of the previous year 

(a) Any p"rson discontinuing any such business, profes¬ 
sion or vocation shall give to he Income tax Officer notice of 
such discontinuance within fifteen days thercofi and where any 
person fails to give the notice required by this sub section the 
Income tax Officer may direct that a sum shall be recovered frem 
him by way of penalty not exceeding the amount of tax subse¬ 
quently assessed on him in respect of any income, profits or 
gams of the business, profession or vocation up to the date of 
Its discontmuance 


(3) Where any business profession or vocation, on which 
tax was at any ume charged under the provisions of the Indian 
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Income-tax Act, 1918, is discontmucd then, unless there has been a 
succession by virtue of which the provisions of sub section (4) 
have been rendered applicable, no tax shall be payable m respect 
of the mcome profits and gains of the period betueen the end 
of the previous year and tlie date of such discontmuance, and 
the assessce may further claim tliat the mcome, profits and gams 
of the previous year shall be deemed to have been the income, 
profits <ind gains of the said period Wiere any such claim is 
made, an assessment shall be made on the basis of the mcome, 
profits and gams of the said period, and if an amount of tax 
has already been paid in respect oi the mcome, profits and gams 
of the previous year exceeding the amount payable on the 
basis of such assessment, a refund shall be given of the difference 
(4) Where the person who was at the commencement of 
the Indian Income tax (Amendment) Act, 1939, carrymg on any 
business, profession or vocation on wh ch tax was at any time 
charged under tlie provisions of the Indian Income tax Act, 1918, 
IS succeeded in such capacity by another person, the change not 
being merely a change in the constitution of a partnership no 
tax shall be payable by the first mentioned person m respect of 
the income, profits and gams of the pened between tlie end of 
the previous year and the date ofsuch succession, and such per* 
son may further claim that the mcome, profits and gams of the 
previous year shall be deemed to have been the incrme prefits 
and gams of the said period Where any such claim is made, 
an assessment shall be made on the basis of the mcome, profits 
and gams of the said period, and if an amrunt of tax has 
already been paid in respect of the mcome, profits and gams of 
the previous year exceedmg the amount payable on the basis of 
such assessment, a refund shall be given of the difference 

Provided that sub-sections (3) and (4) shall not apply (a) 
to super tax except where tlic income, profits and gams of the 
business, proft^sion or vocation were assessed to super tax for 
the first time either for the year bcgmnmg on thefirstday of Apnl, 
1920, or for the year beginning on the ist day of Apnl, 1921, 

(A) to a business, profession or vocation on where income- 
tax was at any time charged in thebandsofa compiny under the 
Indian Income tax Act 1886, or on which income tax would have 
been charged m the hands of a company for the assessment 
year ending on the 31st day of March, 1918, if the company, 
having been m existence in that year had also been m existence 
m the year endmg on the 31st day of March, 1917 

(5} No claun to the relief afforded under subsection (3) 
or sub section (4) shall be entertained unless it is made before 
the expiry of one year from the date on which the business. 
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profession or vocation ivas discontinued or the succession took 
place, as the case may be 

(6) Where an assessment is to be made under sub-section 
(i), sub section (3) or sub-section {4), the Income tax Officer 
may serve on the person whose income, profits and gains are to 
be assessed, or m the case of a firm, on any person ivho was a 
member of such firm, at the time of its discontinuance, or in 
the case of a company, on the principal officer thereof, a notice 
containing all or any of the requirements which may be included 
m a notice under sub section (2) of section 22, and the provi¬ 
sions of this Act shall, so far as may be, apply accordingly as 
if the notice were a notice issued under that sub-section 

History—There was no corresponding section m the earlier Acts 
Before 1924 the section provided for (1) ihc taxation of a discontinued 
business whtdi was begun after 3tst March 1922 and (2) the taxation 
of a discontinued bus ness which was in existence on the 3lst March 1922 
and was at any time taxed under the Act of 1918 but not for taxation on 
discontinuance of a business which though existence on the 31st March 
1922 vvas never taxed under the Act of 1918 Since that date it has pro 
vided for the taxing of discontinued businesses (0) which were not t»cd 
under the Act of 1918 and (6) which were taxed under the Act of 1918 
Sub-seebons (4) and (5) were added m 1939 

The proviso to sub sections (3) and (4) were added in 1941 and the 
words to which sub-section (3) is not applicable substituted for the 
words on which income lax was not at an) time charged under the pro¬ 
visions of the Indian Income-tax Act 1918 m 1944 

New business —Under section 3 asses mtnts under the \ct are made 
on the profits of the previous year iVhcrt a new business is started 
therefore no assessment will as a rule be made m the fir»t vear and the 
assessm«.nt in the second year will be made on the profits of the preceding 
year Sections 24-A and 25 provide exceptions for this rule 

Business profession or vocation—^Note that this section appl e onlv 
to cases assessed under section 10 and not to other heads of income It 
does not for example apply to salary earners Comtnusioner of Income 
tax JVfodrar v Fletcher 69 M L J 611 Therefore a company whose 
business was not that of buying and sellmg sccunties cannot efaun the 
benefit of this section if it had paid tax under the 1918 Act only on interest 
on securities and not on its profits from business The fact that the 
memorandum of the company allows it to invest money m securities is not 
sufficient CoHiHiw«oMcr of Income tax Smd v Larkana Jacahabad Rad 
o.-ays 1946 I T R 395 The status of the assessee is immaterial m con 
strumg the words carr)nng on business (/bid ) 

Businesses not taxed under the 1918 Act—Sub sections (i) and (2) 

—In order to guard aga nst a possifde loss of revenue o»ing to 
delay m making assessments on the profits of businesses professions or 
vocations that dose down during the course of a financial or commcraal 
year it is provided that in such cases in addition to the assessment on the 
income of the preceding year a further assessment may be made in the year 
in which a business profession or vocabon is dosed down on the income 
of that year Sub section (2) inqioses a statutory obligation on persons 
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dis(X)ntmiimg a business, profession or vocation to give notice of such dis- 
continuance within £fteen da>s of the discontinuance 

Discretionary—The power to m^e the additional as essment under 
section 25 (I) is a discreUoitary pouer which may be exercised whether the 
business, etc , is a purely temporary business commencing and closing down 
in the same year, or whether it is a business that has been in existence and 
has been prev lously taxed under the present Act It will be used m cases 
where there is reason to anbapate that the tax may not be oillected unless 
the assessment is made m the year in which the busmess, etc , doses down 
Where no difficulty m making the assessment and collecting the tax in the 
usual manner is anbapated, the special powers conferred by this sub> 
section will not be used (Income iax Manual ) This sub section does 
not preclude an assessment under other sections of the Act (eg, seebons 
3 4, 42,) if permissible In nKamdar, 1946 I T R 10 (Bom ) 

Profits taxable and rate of tax—^The profits to be taxed under the 
provisions of section 25 (1) are the profits accrumg between the end of 
the last previous year ’ of ubidt the profits have been taxed and the date 
of the discoDtmuance of the busmess runber, the rate to be applied m 
taxing the discontinued business under stfi^seebon (1) is the rate in force 
in the ^ear m which the assessment is made 

Businesses taxed under the 1918 Act.—Dnder sub section (3) where 
tax has been charged on a business, profession or vocation under 
the provisions of the Income tax Act of 1918, no liability to tax exists m 
respect of profits or gams for the period t^hveea the end of the last 
previous year* and the date of disconlimiance unless sub-seebon (4) 
applies The assessee is ui such a case also enbtlcd to subsbtute the profits 
of that penod for the profits of the last previous year For example^ 
111 the case ol a business whose 'previous year* ends on 31st March, tf it 
dosed down on 3l8t llarch, 1940, its assessment for 1939*40 will be on the 
profits for the year ending 3lst hlaicfa, 1939 or at its option, on the profits 
of its year ending 31st I^rdi, 1940, and no assessment will be made for 
1940-41 If such a concern dosed down on 30lh April 1939, it would still 
be assessed m tlie year in which it dosed down (1939-40), but the assess 
ment would be on the year’s profits to 3Ut Mai^, 1939, or at its opbon 
on the profits of Ific month of April, 1939, and no assessments would be made 
for the ) ear, 1940-41 If, however, the concern s busmess y ear ’ ends on 
30tli Apnl and it closes down on 30lh September, 1939, its assessment m 
the year 1940^1, would be on the profits of its year to 30th April, 1939, or 
at its option on its profits from Jst May, 1939 to 30lh September, 1939, no 
assessment would be made (or the year 294}~42 This <-pecaJ prcmsuia 
applies only to a business professimi or vocation on which tax was charged 
under the Act of 1918, and when a claim for this concession is made, it 
must be supported by proof that tax had been charged under the Act of 
1918 in respect of that very busmess, profession or vocation 

An assessce will be allowed the benefit of section 25 (3) if (o) he 
has (tor example) both a busmess and a profession and discontinues only 
one of them, or (h) has more businesses than one and dLvcontinues one or 
more, but not aJl of them, provided that they are genuinely distinct 
businesses for_which separate acomnts are maintain^, and not mere 
brandies of a”suigic business The s^tion should, of course, only be 
applied to the income of any profession or business that is actuaKy dis¬ 
continued {Income tax Manual y 
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Discontinuance different from succession.—The provisions of sub¬ 
sections (1) and (3) apply to the complete stoppage or discontinuance 
of a business, profession or \ocation and do not apply to any change in the 
proprietorship Where there is any change m fte proprietorship merely, 
the provisions of sub-section (4) and section 26 apply. As to the meaning 
of succeetled m such capacity by another person, the change not being 
merely a change in the constitution of a partnership”,—rcc section 26 and 
notes under it, as also Ellis Retd v Commtsstoner of Income tax 
^IT C 100, 55 Bom 312, AIR 1931 Bom 333 and other deasions 
referred to later under this section 

Responsibility of partner for tax—^Where a business profession or 
vocation is completely discontinued and is not merely transferred from 
one proprietor or set of proprietors to another, the person who earned on 
the discontinued business is responsible for the payment of the tax, unless 
he is exempt under sub section (4), and where the proprietorship was 
vested in a firm, section 44 specifically provides that the persons who were 
members of tlie firm on the date of sucli discontinuance, are jomtly and 
severally liable to any tax due from the firm 

Succession to businesses taxed before 1918—Changes, were made m 
1939 [by amending sub-section (3) and adding a new sub-»ection (4),] 
so as to give to the immediate pr^ecessor (on the occasion of tlie first 
succession after 1st August, 1939) to a business, profession or vocation 
the benefit previously given by sub-section (3) to the owner of a discon 
tinued business assessed under the 1918 Act That benefit, tnz , facing 
allowed to substitute the profits from the end of the previous year up to 
the date of discontinuance for the profits of the previous year, was given 
because otherwise those assessed under the 1918 Act would be assessed for 
one year more than the number of years the business was in existence 
Since section 26 now prov ides that whenever there is a succession the pre¬ 
decessor shall be assessed on vvbat he got of the previous year’s profits it 
became necessary to give this relief to the predecessor in the case of succe*; 
sion to a business assessed under the 1918 Act 

The words then unless ’ m sub section (3) merely mean * except when’, 
discontinuity can refer both to the business and to the person, and these 
words mean that the cases in v^ew should be regulated imder sub section (4) 
being exceptions to the discontinuity contemplated m sub-section (3) The 
words do not mean that every case that is not one of succession must be 
one of discontinuance. Appellate Tribunal v Biichrai Naihani 1946 I 
TR 191 (Nag) 

Limitation—Subsection (5) added m 1939 merely codifies depart 
mental practice, no limitation having Iwcn laid m the statute before. Of 
the two reliefs, z‘iz, not taxing profits after tfie end of the previous year 
and the adjustment of tax of the previous year, the assessee has to claim 
only the latter, the former has to be done by the Income-tax Officer himself 
Consequently limitation apphes only to the claim for adjustment of tax and 
not to the non taxability of profits after the end of the previous year The 
reference to the “ claim to relief afforded under sub-section (St ” is to the 
relief by way of adjustment of tax of the previous year and the resultant 
refund, if any, and not to the exemption of tax from the end of the pre¬ 
vious year onwards Commtsstoner of Income tax, Modrar v O Rif 3f 
SP SV Meyyappa Chetlyar, J943 I T R 247 It was held however m 
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In re the Hon Mr /usttce Iqbal Ahmad, 1942 I T.R 152 (All ), that it 
was the duty of the Income-tax Officer to laie action suo motu in 
respect of relief under section 25 (3) if there were materials before him 
to suggest that the Lusmess, etc, had been discontinued and that therefore 
no limitation of time will operate against the asscssee in such a case. The 
correct position VkOuId seem to be that taken m 1043 IT R. 247 referred to 
above, except (hat m cases m wiich the asscssee, while informing the fneome- 
tax Officer of the discontinuance, does not in terms ask for the adjustment 
of tax. of the previous jear but merely asks for relief due under the law 
or makes some such v'ague claim it may he proper to hold that the further 
steps are for the Income-tax Officer to take and that the limitation will 
apply only to the intimation of discontinuance 

Proviso to sub sections (3) and (4) —The purpose of the above 
proviso ivill be understood from the history of the Jaw since 1S86 as stated 
below The adjustment system introduced m rc«pect of income-tax by 
the Income-tax Act of 1918, was not retrospective. Under section 19 of 
that Act, no adjustment uas to be made m respect of tax paid or assessed 
before the Act came mto force Consequently, so far as income from busi 
ness (in fact all income not assessed at source) was concerned, in a sense, 
the income of the year 1917*I8 ultimately escaped assessment altogether 
That ts to say, no one ultimately paid tax calculated on the basis of the 
actual income of that jear The tax for the year 1918-19 was assessed 
provisionally on the basis of the income of 191/ 18 But when the actual 
income for the year 1918-19 was Imown, m the year 1919-20, this provi¬ 
sional assessment was adjusted b> collection of the deficiency, or 
refund of the excess, tn the provision^ assessment, and thus tax was finally 
suffered on the actual income of the year 1918-19 In the year 1917-18 
under the Act of 1886 the tax (thou^ regarded as paid 'for' the year 1917- 
18) was assessed an the income of the year 1916-17 As there was no 
adjustment in respect of this assessment, tax was finally borne on the income 
of the years 1916-17 and 1918-19, but no lax was ultimately suffered on 
the actual income of the year 1917 18 But under the Act of 1886 the 
assessment was made each year on the (statutory) income of the year of 
assessment (actually the income of the previous year) In the first year 
in which a business became liable to assessment—there being no “ previous 
year ”, the assessment was made on an estimate [section 25 (2)} j and the 
law (section 33, Act II of 1886) provided for an adjustment with reference 
to the actual income of the year of assessment, when a business was dis 
continued or its owner died, or became insolvent or owing to other '* speafic 
cause ” was deprived of or '* lost" the income on which the assessment was 
made The result was that, since no fiiul assessment was made m 1918-19, 
and the income of 1918-19 was not finally assessed till 1919-20, the final 
assessments had by the latter year fallen one year behmd hand A business 
opened m 1914'15, eg. wxiuld, up toand incf^ng 1919-20, have been asses 
sed finally only 5 times on 6 years' working l^en therefore the adjust¬ 
ment system was abandoned on the passing of the Act of 1922, it was a^eed 
that one final adjustment should be made in the year 192223, and both a 
final assessment or adjustment under the dd system (retained for one year 
by ‘section 68, second proviso, of the Act of 1922) and an assessment under 
the new gistem were made on the uicdric of the year 1^1 1922 The 
result was that the assessments which had been lagging a year behind (so 
far as final asses<wents wxre cenwmod) were brought up abreast of the 
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income igam The iinder the new Act j« Uie >ear 1922 23 was 

made for the jear 1922 23 

A company, however, did not pay tax in the first year of its existence, 
and stood tliereforc to gam a year’s tax relatively to other busmesses—i^tf 
sections 11 and 15 of tlic 1SS6 Act 

In regard to salaries, the position is as below Under tlic Acts of 
1886 and 1918, as under the present Act, die tax on salaries was deducted 
month after month as they were paid ^Vhcn the adjustment system was 
introduced all that had to be done each ycaf'was to collect any deficiaic> 
or refund any excess tax on the previous ) car's salary, with reference to 
the amount actually deducted it source The tax on die salary of 1917-18 
was deducted in 1917-18 In 1918-19, no provisional assessment was 
made on the salary of 1917-18 for the year 1918 19 Excess or deficient 
deductions were adjusted and the Lix for 1918 19 was deducted in 1918 
19 Similarly, when Uic adjustoient syslon was abandoned on the intro 
duction of the Act of 1922, there was no need to make an assessment to 
income tax on the salaries drawn in 1921 22 m addition to making an ad 
justment in respect of them In 1922 23 any excess or deficiency m the 
deductions made from salaries in 1921-22 was adjusted and tax was de¬ 
ducted as usual from the salaries actually paid m 1922 23 In fact so far 
as salaries arc concenied, the s)slcni has remauicd the same under the 
three Acts of 18^ 1918 and 19^, except that under the present Act the 
collections on salaries, etc, are advance collections on account of the next 
>ears liability to ux. (As to the consequences of this position, see notes 
under the Finance Acts ) 

Tlie situation in regard to super tax is as below Super tax was intro 
duced in the year 1917-lS It vms not at first liable to adjustment It 
was levied on tlie income of the previous year The adjustment system 
was first applied to super tax m 1920 21 Ultimately, the income of one 
year, vts, 1919 20, was never takai as Uie basis for a final assessment to 
super tax owing to the adjustment s>steni A provisional assessment was 
made on it m 1920 21, and m 1921 22 a final assessment was made by adjust¬ 
ment witli reference to the income of the year 1920-21 The tax was thus 
shifted forward from the income of the year 1919 20 to the income of the 
year 1920 21 But, whereas m Uie corresponding jear 1918-19 (the jear m 
which the adjustment system ivas first af^hed to income-tax) the income- 
tax assessments became one >car behindhand as explained above, in conse¬ 
quence of the new system, the situation ui regard to super tax was different 
Since this had always been a tax on the previous year’s income, it was 
always a year behindhand from the \efy start 

When the Act of 1922 came into force, and the final adjustment under 
the Act of 1918 (section 68 of Uic Act of 1922) and the first assessment 
under the new Act were made m 1922 23, salaries, like business incomes, 
of 1921 22 suffered super tax twice, once by way of adjustment and once 
by way of assessment The incmne-tax assessments on salary income thus 
once again drew abreast of the itmnne, but the super tax as«es«nienfs were 
still a year behind. 

Under section 2a (3) a person discontinuing a business profession or 
\ocation, if he was at any tune assessed under the Act of 1918, is entitled to 
claim that he shall not be assessed at all on the income of the period between 
the date on which he closes down and the end of the preceding * previous 
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year*, or, if he prefers, that the income of that penod shall be substituted 
for the income of the preceding previous year, and assessed as sudi and an 
adjustment made Thus, if a man closed his busmess on 31st March, 1925, 
he could claim not to be assessed on the income of the year 1924-25 or to ha\ e 
his assessment for 1924-25 (on the mcome of 1923 24) adjusted wth refer 
ence to the income of 1924-25 The justidcatton for this is as foilov-s So 
far as persons assessed at any tune under the Act of 1918 arc concerned, 
the “ double assessment ’ in 1922 23 brought the assessments abreast of the 
mcome as already explained At the end of any year such a person lias been 
assessed for preasely the same number of years as his busmess has been 
running If therefore, he were assessed m the year after closing doivn, on 
the income of the last ivofhing year be would be assessed for one year m 
excess But m the cace of a busmess taxed for the first time under the 
Act of 1922 the tax collector ts la^mg a year behind because in the Act of 
1922 there is no provision for assessment, on estimate m the year in wlucli 
a business is opened, as there was under the prcMOUS Acts Consequently, 
unless an assessment were made m the year after closing down on the income 
of the last year’s working, the number of assessments would be one short 
It ts clear that for the reasons stated, there was no need to extend the con 
cession to salaried assessees so far as income tax was concerned Their 
assessments kept pace with their incomes all along and all that was done 
after the close of a year was to adjust any excess or defiacncy So far as 
super tax is concerned, there does not appear to have been any real justifi¬ 
cation for extending the section to super tax at all The difference between 
income tax and super tax explained above seems to have been overlooked, 
till the proviso was added in 1941 As already explained, a busmess asscssee 
who started business m 1916-17, and was assess^ in that year, and closed 
down in 1924-2S, will be found to have been assessed to income-tax once 
for each year from 1916-17 to 1924-25, both inclusive, and hence it would 
be wrong to assess him in 1925-26 on the mcome of 1924-25 But a super¬ 
tax assessce m similar circumstances would have enjoyed nine y ears' income 
•uid been assessed only eight times including the assessment in 1924-25 
Qearly, therefore, he should be assessed in 1925 26 on the income of 1924- 
25 The extension of tins section to super tax on income from business 
appears to have been due to misunderstanding or oversight For the exact 
wording of this section the Jomt Select Committee of 1922 is responsible. 

In all that has been said above it should be remembered that for the pur¬ 
pose of income-tax, companies taxed under the 1886 Act gamed the tax on 
the first year of existence relatively to other businesses 

Tlifse unintended advantages have been withdrawn by tlie proviso m 
«erted in 1941 

Effect of change of accounting year and discontinuance--Hus 
section leads to anomalous results in ca^cs in which the assessce 
changes his accounting penod and later on closes down his busineS'. 
Ordinarily, when an Income-tax Officer pemuts an assessce to change his 
accounting year under section 2 (ll), he would insist on the assessce not 
escaping tax for any penod Thiw, taking the example of an as^sec who 
keeps accounts by the year ending, say, 30lh April and changes them to the 
finanaal year, the po^tioii wiU be as below (ignonng the penod before 
1921-22) — 

1-112 
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Year of asscsfcnent 
I ( , year for which 

1931—22 

1922— 23 

1923— 24 


If accounung year uncharged 
Tax paid on income of 


2 moothi end) 


1924—»5 

1921—ab 

1926— 27 

1927— 28 

1928— 29 
For brohen peiiod—dii* 

continued on, »ay 
30—9—1928 

I $ , Prifili lor 17 month! ercape taxation, 
It will not pay to substitute hti lytnoniha* 
profits for 13 months ending 30 4 27 (A) 


ing 30-4 at 
30-4 ai 
30^ 22 
30 4 23 
30.4-24 
30-4-25 
30-4-26 
30-4^27 


If accounurg year changed 
Tax paid on income of 

months ending 30 4 21 

30 4 3t 

30-4 22 
30-4 23 
30-4-24 
30-4 23 

313*7 

3« 


(11 profits for SIX months escape , and 
astessee can get refund for six months, 
« # , 12 months m all can escape (D) 


Therefore, by changing the accounting year, tlie asscssce pays extra 
tax on five months’ profits It is assumed ui tlie argument throughout 
tliat a montli's profit is constant 

Though Uie figures given above refer to a particular case, general for¬ 
mulas can be deduced for (A) and (B) above (B) must always be 12 
months while (A) cannot be less than 12 months nor more than 24 months 
according to the circumstances of each case An assessce who closed the 
accounts on 1st April and discontinued business on 30lh March would 
escape tax for 23 months and 29 days Therefore he has nothing to gam 
and something to lose by changing over to the financial or other year 

Such absurdities do not arise under section 25 (1), » r » in businesses 
not taxed under the 1918 Act The probability seems to be that in framing 
section 25 (3) regard was had only to accounts being maintained by the 
financial year, or it may be that the loss of tax m respect of discontinuance 
of businesses not keeping accounts by the financial year was deliberately 
accepted as the price for purchasing the consent of the commercial com 
mumty to the abandonment of the adjustment system As already obser¬ 
ved Select Committee of 1922 is responsible for the wording of this 
section of the Act 

Bearing on section 25-A and section 26 —There is no inconsistency, 
repugnancy or conflict between sections 25 (4), 25 A (2) and 26 (2), for 
eacli deals with a different group of circumstances, and m «pite of parti 
tion, a Hindu family should, tinder section 25 A be treated as loint for the 
purposes of assessment, which will indude relief under section 25 (4) 
Commissioner of Income tax, Punjab v 5*oran Smgh Ram Sxnqh, 1946 
I T R 152, Kotha Govtndarajwlu CAeMiar v C*omm«jio«cr of Income 
tax Madras. 1944 I T R 97 

Relief under section 60—^As a consequence of the insertion in 1928 
of the words 'at the time of such assessment” at the end of dau<e (ft) 
of section 14 (2) (the section has since been recast) an unintended hard 
ship was produced in the case of partners of firms discontinuing business 
To remove this hardship the Governor General m Council exempted under 
section 60 from income tax 'such part of the profits or gams of a firm 
which has discontinued its business, profession or vocation as is proper 
tjonate to the share of an assessee in the firm at the time of such dis 
continuance, if tax has at any tune been charged on such business pr^ 
fession or vocation under the Indian Income-tax Act, 1918 (VII of 1918) 
or if an assessment has been sna& on the firm in respect of such profits or 
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gains under sub-section (1) of section 25 of the Indian Income-tax Act, 
1922 (XI of 1922) Provided that sudi part of the profits or gams sBall 
be included in compubng the total income o| the assessce ’ 

This notification was interpreted by the Afadras High Court to refer to 
exemption from income tax only and not from super tax The proviso 
according to the same ruling includes the exempted income not only for the 
purpose of arriving at the appropnafe rate of tax but for that of determin- 
mg whether the income is sufficient to make it chargeable to super tax 
ACT NachioppaChettiarv Comnifsttoner of lueonu ios, i9i31 T R 
241, 11 Rang 380, A I R 1933 Rang 229 7 I T C 1 

Is 'discontinuance’ consistent with succession?—In In re Poison 
1942 I T R 52, the Bombay High Court held that in sub-scction (3) 
cs amended m 1939, the word discontinued’ referred both *o cases of 
cessation of business and of its disposal otherwise, for were it not 
so neither the predecessor nor the successor could get the benefit of section 
25 (3), as a consequence of section 26 Further, section 26 having been 
brought m line with the rest of the Act (m 1939) i r , to tax the person 
who actually gets the income, it is the individual (or person) that should be 
taxed and not an abstract thing called business' This dension was dis 
sented from m 0 P SI SP SV Afeyyappa CJietuar v Commustoner 
of Income fax Madras, 1943 I T R 247 The word ‘disconbnuance’ is 
also used m section 44, and there is nodimg m the context m section 25 
compelling the adoption of a dillercnt meaning of the word there llorc- 
over, the words 'succession' and 'discontinuance', the distinction between 
which was, at one time, >erv important under Uie United Kingdom law 
had been interpreted lo that country as excluding eadi other, and the 
Indian law must be presumed to have adopted tliese meanings Again as 
between the different sub-sections of section 25, different meanings cannot 
be given to the same word, and if in sub-section (1), the word is to include 
succession, which is the section to be applied to ’’ucli cases section 25 (1) 
or section 26? The amendment of sub-section (3) of section 25, n 1939 
IS merely intended Co provided against double relief, once to the predecessor at 
the lime of succession and again to the successor when the latter doses 
down Moreover in the United Kingdom also a system of apportionment 
of profits between predecessor and successor has existed side by side 
with relief in cases of discontinuance, and this did not justify the construe 
tjon of the word 'discontinuance' so as to mdude 'succession' The 
Pnvy Council reversed tlic judgment of the Bombay High Court in Poison s 
case and approved of the kladras decision in Mey^appa ChetluiT case Tlie 
amendment in 1939 did not change or widen the meaning of the word 
'discontinuance', all that the amendment did was to introduce a qualification 
that if there was succession in respect of which relief was given, there 
-hould be no relief on discontinuance Commissioner of Ineomt fax, 
Bomhay v Poison, 1945 I T R 354 (P C ) In Ndud Cfiattd 

KisonUd \ Commissioner of Ineome tax. U P, 2 I T C 338 (All ), it 
was thought that ‘ discontinuance'as used m section 44 may conMSt of various 
forms It may mean total abandonment or cxlinciion, it may mean self 
sxlinctioii for the purpose of raeionstniclion in another form. This docs 
not, however, mean lliat there i$ no difference between 'discontinuance' in 
section 25 and * succession' m the same section and m section 26 



892 THE INCOME-TAX ACT IS 25 

In the case of a finn carrying on a profession, if the finn is dissolved 
by the death of a partner, it is not necessary, for the purpose of constituting 
discontinuance, that the remaining partners also should abandon the pro 
fession, therefore the benefit of section 25 (3) is available in such a case 
In re MoUchand \ Devtdas, 1946 ITR 534 (Bom ) 

Reference to High Court—^VVhere an order under section 25 is set 
aside by the Commissioner under his revisional powers on the ground 
that discontinuance has not been established and the Income tax Officer 
assesses the successors in business after finding facts about the latter inde¬ 
pendently the previous owners have no right of reference under section 66 
(2) against the orders of tlie Commissioner since they are not prejudiced b) 
such orders, Dhamram Romgofat v Contmtssioner of Ificome tax, Punjab, 
1936 ITR 384 In this case, the Commissioner liad decided that no tax 
was payable by the predecessor, and tlic latter had not made, any claim for 
refund under sub section (3) 

Where the assessee makes a claim for refund under sub-section (3), 
and the Income tax Officer fads or refuses to take action on the claun, 
there is no expUat proMsion for a right of appeal The intention of sub¬ 
section (6) IS evidently that m all such cases a formal assessment shall be made 
under section 23, proceedings being started with notices under section 22, 
but suthsection (6) is permissive and not mandatory Sub-secUons (3) and 
(4) on the o^er hand are mandatory so that “ an assessment shall be 
made But section 30 proiides only for appeals against orders under sub- 
uctioa (2) and not for refusal to make an assessment under sub-sections (31 
and (4) It is possible however by a generous interpretation of section 
48—and particularly of the words 'properly chargeable ” occurring there— 
to found an appeal under that section in su<A cases 

Ephemeral associations—This section is frequently applied, in prac 
tice, to assess tounng companies. Liquor shop syndicates. Toll gate 8>iidi- 
cates, etc, which generally consist of comparatively short lived businesses 
and which are not actually transferred from predecessor to successor This 
secUon coupled with section 34 gives the Income-tax Officer the neccssarj 
powers to assess such incomes Such cases are not likely to fall under sub 
section (3) or (4) but under sub-scclion (1) 

Temporary discontinuance—^The law dots not rccogni'ie temporary 
discontinuance Either a business is discontmucd or it is not 

'Business is not coiifined to being busy”, per Lord Suumer m Com- 
mtsstoners of Inland Revenue v South Bchar Ra\hvay Co , 12 Tax 
Cases 657 (1925) A C 476 

The non existence of profit does not in itself imply that a business has 
been discontinued, Henry v Gatlmvay, 17 Tax Cases 470, 49 T L R 191 
There is a ecrtain amount of overlap m die decisions rdating to what is 
‘discontinuance’—section 25—and what is succession’—section 26, The 
question is generally one of fact 

For convenience, all the decisions are referred to below, though some of 
them relate more closely to «cction 26 than to this section 

The question of succession or discontinuance was of speaal importance 
under the English law in view of the ^stera of taxing on tlie average of 
tliree years’ profits, which has been discarded, and many of the cases 
cited below arose m that connection 
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Runncrtg steamships was part of the taidcrtaking' of a railway company 
The steamships ran at a loss and the railway decided to discontinue them 
Held, that there was no discontinuance—the steamships being part and parcel 
of the railway system Highland Rad Co v Speeud Commusioncrs, 2 Tax 
Cases 151 23 Sc L R 116. 

The conversion of a pnvate partnership into a company with limited 
liability creates a succession Ryhope Coal Co v Foyer 1 Tax Cases 343 
7 Q "B D 485 The point is that there is conttnuity of the business to 
which the new person i e the company sucMeds In such a case there 
IS no ‘ discontinuance 

Similarly if a business is sold by an individual to a company there is a 
succession —Bartlett v Comnitsstoners of Inlatd Revenue (1914) 3KB 
686 7 Tax Cases 229 

Where a busmess changes liands or a partner ceases to be a partner 
there is no discontinuance of business but only a change in its ownership 
Hanutram Bhuranud v CoHiwiwfionrr of It come lax B at d 0 1938 I 
T R 290 

Business—Identity of—Question of fact—Criteria—company 
took over the business of a firm of whisky distillers blenders etc 
For some time before the firm had not worked anv distillery The companv 
worked a distillery and the accounts of the company for a period of about 
14 months after its formation included the results of the business earned 
on at such distillery as well as those of the business carried on elsewhere 
The Commissioners held that the concern carried on by the company was 
not a succession to the concern earned on by the firm. On appeal \jy the 
Crown It was held by the Scottish Court of Exchequer that the question 
as to the idenUty of the two coQ<»ms U'as one of fact not of law and 
that there was nothing to show that the deasion of the Commissioners was 
wrong Alexander Fergttion * Co, Ltd v Atktn 4 Tax Cases 36 

A company owned and traded with one steamship it afterwards ac 
quired fifty nine sixty fourths of a second steamship taking over the 
management and keeping the accounts thereof and claimed to be assessed 
as a single concern taking the two ships together Held that the second 
steamship was a concern carried on by two or more persons jointly and 
that Its profits must be assessed separately In such a case the old bust 
ness IS neither discontinued nor meiged m the new the two continuing to 
exiSjT^de by side Farrell v Sunderland Steamship Co Ltd A Tax Cases 
605 tollowing Attorney General v Borrodade (1814) 1 Pnee 148 

In a liase of sale of a tramp steamship m which no books accounts or 
list of customers were transferred or sofd votfi it it was held that the new 
owners were not entitled to be assessed as successors in the business of 
the previous ^wners 

Per the Lord Prendeni — There is no succession to 

any trade manufacture, adventure concern or profession There is 
simply the purchase of a corporeal moveable which may or may not 
carry on (he same business which may be put eqiully well to a different 
trade if the contcntimi were to apply it would 

equally apply to a house bought in open market or to a carnage knocked 



down at a sale • . ”, Watson Brothers v. Lothuin, 4 Tax Cases 

441, 39 Scl. R 604. 

A tramway company was incorporated under a local Act Later on, 
this was taken over by another company which also ran an omnibus service 
Finally, the local authority acquired ibc tramway and extended jt and substi¬ 
tuted electric for horse drawn vdiiclcs Held, that the tramway succeeded 
to tlic business of the company 

Per Bray, J — ‘ Railway companies are always spending capital and 
extending their railways ami some of them have substituted elcctncal 
powers for steam but it could not be suggested that by doing tins they 
were commencing or setting up a new business It so happens here 
that the extension and modification was very great and Uiat it occurred 
just at the time when the respondents had bought tlie original under¬ 
taking but I do not think this alters the case There seems no reason 
why the revenue should be benefited by the accident of transfer at the 
time”, 5‘/ocfehaHi v Wallasey District Council, (1906) 95 L.T 834 
There can be no succession to a part of a business, though there may 
be to a separate brandi of the business, and the Indian rule on tins point 
IS the same as the English one, Commissioiier of Income-tax, Burma v 
Zaven, 1937 I T R 6M This docs not imply however that if what is 
succeeded to is not the same extent of trade or even does not include a parti- 
ailar line of customers, it necessarily follows that Uiere cannot be a suc¬ 
cession to the trade Held, accordingly m a case of a trading'company 
which took a lease of the breivery of another company and tbcir tied bouses 
but did not take their free trade or goodwill that the decision of the Com¬ 
missioners tliat there was a succession could not be upset, Shxfstone and 
Sons V Morns, 14 Tax Cases 413 See also rulings referred to under sec¬ 
tion 26 under “ partial succession ” and In re Gregory & Co, 1937 I.T R 
12 

Hie National Provincial Bank purdiascd the business of the County 
of Stafford Bank. The former had several Branch Establishments m 
England and Wales while the latter had only one Office at Wolverhampton 
A large sura was paid for goodwill, premises, furniture, etc, and the 
Manager and the former staff of the Stafford Bank were taken over bv the 
National Bank Profits earned at the Wolverhampton Branch were merged 
m and formed part of the general profits of the National Provincial Bank 
without distinction as to source or origin of profits Held, that tliere was 
a " succession ” by the National Provincial Bank to the business of the 
Stafford Bank , 

PerAf of R —“(Mr Dancfcweits) relies upon the authority of il case 
decided in Scotland of Ferguson v Atkin as showing that it is and must 
be a question of fact whether there has m point of fact been a suc¬ 
cession or not It may be m many cases, or m some cases at all events, 
a question of fact But it seems to me for the reasons I have already 
given that if it was a question of fact for the Commissioners in this 
case they have deliberately not decided it. They have prjlsented to us 
a problem of law, and they have given us the benefit of their opinion 
upon if, 311'^ if vie do not agree with that we are entitled to say so la 
my view if tins is a finding, as 1 think u must be, of law that there is 
no succession within the meaning of the Rule, I find mjtself unable to 
agree with it for the reasons I have given The fact that m a particular 
case, which was a rather exceptioi^ case, m Scotland (whi^ I need 
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not go into) the Court heJd that the Commissioaers having found that 
there was no succession »n point of fact, th^ were bound by thatdeasion 
and disinclined to go behind it, m my opinion presents no difficulty m 
this case ”, Bell v The Natto^ Provinctal Bank of England, Lid, 5 
Tax Cases 1, (1904) I K B 149 

To constitute succession the tuw business and the old one should be 
identical and not merely similar Where X and Y who had been supplying 
dock labour to a port trust joined their resources on the termination of 
their respective contracts and supplied labour thereafter to the port trust 
jointly, though using the name, premises and employees of X, and there was 
no transfer of assets or liabilities it yvas held die new joint business wzs 
not identical with the previous one of A or of T In Bell v hfaiwnal 
Pren'ttutai Bank, supra, and in Best £■ Ca v Commissioner of Ineome-tax, 
Madras, 55 Mad. ^2 AIR 1932 Mad 4S4, the previous business 
which included premises, clients, goodyvilt, etc., passed o\er to the successor 
whereas m this case ncitlicr X nor Y had any assets or goodwill to hand oyer 
to the joint business, Kanmppa Natcker & Sons r Commifxto«er of Income 
tax, Madras. 1937 I T R 49 

Under its Articles of Assoaation a Steamship Company could own 
only one ship at any one umc, but was empowered on the loss or disposal 
of such ship to acquire and trade with another ship The " Merchiston”, 
the first ship owned by tlic Company, was lost in Apnl, 1906, am! m the 
following month an order was pven for another ship, the ” Veraston”, yvhich 
commenced her first yoyage m October, 1906 Held, that the business of 
the Company yvas continuous 

Per Bray, J —“I only say with regard to the finding of the Commis 
sioners that it seems to be based entirely upon a misapprehension, and 
therefore I cannot look upon their finding as a distinct finding upon a 
question of fact upon which tliere is no appeal I think I have all the 
facts before me and can determine whit is the proper conclusion of 
layv to be drawn from them ” Merthuton Steamship Co, Ltd \ 
Turner, 5 Tax Cases 520 (1910) 1 KB 713 
Before the outbreak of the Great War m 1914 a Company had been 
engaged in completing old contracts enlcrrd into by a finn of contractors 
yvhose business it had been formed to take over in 1912 The Companj 
had obtained no fresh contracts itself The business premises of the C<Hn* 
pany were dosed down during the vear 1913 and offered for sale, but 
yvithout success Tlic premises were evenluallv taken oyer and ultimatelj 
ourchased by the War Office ui December, 1914 From December, 1914, 
'mill February, 1920, the Company had neither works nor plant, but dunng 
that period persistent and continuous effoita ncre made by its directors on 
its b^alf to obtain contracts Tlieir efforts however were unsuccessful unUl 
cariy rrt 1920 vyhen, as fhe result cf (he mtrodaetxan of fre^h capifa/ info 
tlie Company and the adoption of a different business policy, a number of 
profitable contracts were obtained and fresh plant acquired. All through, 
the Comi»4y had retained its registered irffice and held its annual statutory 
meetings regularly and paid the secretary’s salary and directors' fees. It 
had af'o spent sub«tantiaJ sums, including those incurred by the directors in 
connection with their abortive efforts to obtain contracts. The Coinmis 
sioncrs held that there ivas no trade earned on by the Comoany befuecn 
1914 and 1920 that the trade which was taken over by the Company yvas 
discontinued m 1914, and tliat a fresh trade was «ct up ar»l commenced in 
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1920 Held, that the question imolvcd was one oi law, and that there was 
jio discontinuance of its trade 

Per Roulatt, J — ■" Because in the nnddlc of a great career a Company 
or still more an indnidual professional man, might liave a jtar when 
he was holding himself out for business or the Company was holding 
itself out for business but nothing came, yet that would not effect a 
break in the life of the compain for Income lax purposes It is not a 
question that the field of business was not precisely the same I 

think that really it is a question of law in the sense that the Master 
of the Rolls laid down in Belts case {Bell v Malianal Provincial Bank 
of England, 5 Tax Cases I, (1904) 1 K.B 149), the finding is that 
upon the construction of the Rule the case is not within it It is not 
really a question of fact or oven of mixed law and fact ”, Kirk and 
Randall, Ltd v Dunn, 8 Tax Cases 663. 

A steam drifter employed m herring fishing was taken over by the 
Adnuraltj compulsorily on hire, and it was held that notwithstanding the 
different use to which the ship was put by the Admiralty the owner catncil 
on the same business as before, vtz , using the ship for profit m ordinary 
shipowtimg business StU/icrfaiid n Commissioitcrr of Inland Revenue, 
<1918) S C 788. 12 Tax Cases 63 

A firm of timber merchants and saw millers bought a saw mill which 
also did joinery business and transferr^ to that place the direction of their 
own business At the time die saw miH was acquired, there was acute trade 
depression and there were no current orders with the mill The purchasing 
firm took over no books, no list of customers and none of the staff, except 
a few woodmen ITie new firm could not cien identify whether orders 
came from the customers of the vending firm or not The price paid for 
the concern was based only on the value of the tangible assets but the con¬ 
tract of sale referred to it as mduding goodwill Also, a joint circular was 
issued by the purposing and selling firms together that llie purchasing firm 
succeeded to the business Held, that the question whether there was a 
•succession was a question of fact, the Commissioners having held that 
there was a succession m respect of the joinery business 

Per ihe Lord President — I do not propose to attempt a definition of 
‘ succession ’ but U is, I think, safe to say two things about it 

In the first place, it does not include the accidental acquisition by a 
trader, who continues in business, of the custom left hy another who 
goes out of business A trader might give up or go out of the trade 
for some reason without attempting to realise or transfer goodwill antt 
the result of that mi^t be the capture of some custom theretofore 
attached to him by one or more of his competitors who continued to 
trade ^ On the other hand—and m the second place—I think 
the word ' succession ’ does cover any case of the transfer by one trader 
to another of the right to that benefit which arises from connection and 
«putatjon ^The question whether there IS m any particjdar case a 
succession or not is a question of fact,” Thompson and Balfour v Le 
Page, 8 Tax Cases 54\, <\924> Scss Cas 27 

In FuU<vood Foundry Company v Commissioners of Inland Revenue, 
9 Tax Cases 101 (see also Humphries v Cook. 13 A T C 649 (ICB D ), 19 
Tax Cases 121), also it was held that succession was a question of fact and 
that the Court could not interfere if there was any evidence before the Com- 
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misstoners to support their finding Whether on the facts as found there 
IS a succession within the meaning of statute is, however, a question of 
Jaw, Narotfuias & Co v Commissuf/itr of Incoine tax, Bombay, 1937 IT R, 
116, Commissioner of Income tax \ Zaven, 1937 ITR. 664 A.IR. 1937 
Rang 102 

A Company which was started m 1919 went into voluntary liqiudation 
at the end of 1922. On 21st Tebritary, 1923 the liquidators agreed to sell to 
a new company all the assets, and the agreement to transfer the business was 
effected on the 20th July, 1923 The new company was taxed for the period 
1st of April, 1922 to the 31st Marcli, 1923 Held, that, on the facts, there 
was no* discontinuance ’ of the business but only a ‘ transUr or sticcessioa', 
and that section 25 (3) did not apply, Commtsswner of Income-tax, Bombay 
V \I H San]a»a&Co, Ltd, 211-C 110 50 Bom 87. A.I R. 1926 Bom, 
129 

A partition took place in a Hindu family doing business the sons 
separating from the father The account bwks of the family business 
Tunaincd with the father, who continued the business m its old name and 
had the right to realise old outstandings No branch was closed Held, 
that there was a succession and not di<continuance, Kalu Mai Short Mai r 
Commissioner of Income tax. Punfab 3 ITC 341, AI R 1929 Lah 461 
This ruling and that m Sanjano Co’s case above referred to as niso that 
m Hanutram Dhuramais case, 1938 ITR. 290, referred to under section 25, 
were approved by the Prrvy Council m Commissioner of Income-tax, 
Bombay, v Poison 1945 I T R 384 

On the other hand where m a firm with six partners and four busi< 
nesses, there was a dispute among die partners and one of them locked up two 
of the shops, and (he other five started two finns m different places, tnd the 
dispute was eventually settled by arbitration the sixth partner being bou^t 
out by the other five, who were to restore the assets and discharge the ha 
bilitics, and the old trading name was not to be used by any one, it wws 
held that the old finn had discontinued it» business and that tiiere was no 
succession thereto Hanram GoPinath v Commirrtoncr of Income lax, 
Punjab, 1944 I T R 3a7 

To succeed' another within the meaning of this section it is necessary 
that the successor should succeed to the business as a whole, if the business 
is split up and a part thereof carried on by some one else the latter does 
not succewl to the business, Commusioner of Income lax, Burma v N N 
Chcltyar /'«n;i, 1934 ITR S3, AIR 1934 Rang 13 \\'hcre a Hindu 
-undivided family of two brothers ivjlJi its headquarters jn Bntish India 
earned on moneylcnding in several places in Burma, Malaya and India, and 
the family was partitioned and a partnership composed of the two divided 
brothers took over the money lending Inismess m Burma, the Income-tax 
.authontics claimed that there had been a succession Tlus claim was negatived 
b> the Rangoon High Court on the ground that all the facts—and not merely 
those relating to Burma—were to be considered. The continuity rclat^ only 
to a part of the family business, which was not * succession ’ under section 2o 
In this ca-sc it woud seem, the business of the family m Burma was not a 
-sepantc business by itself apart from its business clcswhcrc. Comma 
tiontr of Income-tax, Burma \ A L V R P Finn, 1940 ITU 531 
In other words when only a part of the business is taken ovxr, no one cm 
be said to succeed the predecessor " in such capacity " as required by the 
statute, Commissioner of Income-tax, Burma, r, Zaven, 1937 ITR 664, 
I-U3 
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One cannot separate business simply because customers are separate or 
they pay on different bases The more important tests are whether the 
accounts are the some and include all the transactions, whether the actual 
management and control are the same. Tlicre may be a succession to a 
business even though one of the previous partners takes away part of the 
custom 

A business in the hands of a company was advertised for sale and 
went into liquidation A firm connected with the old directorate bought 
the stock m trade and premises but, for certain collateral reasons, placed 
a very small value on the stodc m trade. There was no interregnum and 
the old servants continued under the new employers Nothing was said 
about bad debts and trade liabilities The Comnussioners held that "the 
appellants acquired no more than certain premises together with a very small 
amount of stock and proceeded to carry on therein a trade similar to but 
not identical with that formerly earned on by the company" Rowlatt, /, 
declined to interfere IVilson aud Barlow v Ch\bbeli, 8 ATC 174, 14 Tax 
Cases 407 

To constitute succession, it is not necessary that the assets of the 
predecessor should be acquired by the successor On the other hand even 
tliough goodwill be one of the assets so acquired the case is not necessarily 
one of succession There is no conclusive test and it is of a question of fact 
m each case with reference to all the arcumstances The gap in time 
between the old and the new businesses may sometimes be an important 
due, ifeywo/dr v Ogsian {C o//I ), 9 A-TC 8, 15 Tax Cases 501, on the 
other hand, the interval must be considered with reference to all the arcum 
stances, and the mere length of the interval cannot be condusive It is a 
question of degree and therefore of fact In Wtld v Madam Tussaudt 
Ltd, 17 Tax Cases 127, tlie Court refused to interfere witli the finding of the 
Commissioners that even though the interval between the dosing of the 
exliibition to the public and its rc opening under a new management was 
about tliree years, there was a succession to the business in view of other 
facts m the case eg the continuous restoration of the models the transfer 
of the staff to the new management, etc. 

It IS not necessary howe% cr that the successor should take over the selling 
organisation and book debts of the predecessor, what is necessary is that the 
business should be taken over as a going concern and this is a question of 
fact, Malayalam Plantations v Clark, 19 Tax Cases 314 

‘ If any person succeeds to a trade ” means ” if any person takes over 
and continues a trade as that trade ”, and the words therefore cannot cover a 
case of incorporation of a wholesale (or manufacturing) trade in a retail 
one. The fact t^t the wholesale (or manufacturing) trade before the alleged 
succession was earned on entirely with a parent company by its subsidiaries 
IS not relevant to the question of whether the parent company has succeeded 
to the trade of its subsidiaries Loyeoek v Freeman Hardy and IVillts 17 
ATC 287 (KB) If, in thi? case, the subsidianes had bought all the 
leather from one source, and if the leather maker had acquired the business 
of the subsidianes and earned it on if mig^t have been possible to hold that 
there was a succession Sa Bnlon Ferrf Steel Co v Barry 1941 I T R 
(sup ) 122 (CA ) In the case of Freeman Hardy and Wtllis all that was 
left of the activities of the subsidianes was mere manufacture, (without 
sale), which by itself, could not produce profits, there was no profit pro¬ 
viding activity to succeed to whereas in Bnton Ferry Steel Co's ease m which 
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the raaiiufaclurer of raw inatcnals acquired the subsidianes whidi had pre¬ 
viously bought from him and converts the raw materials into finished bars 
he succeeded to a profit earning activity It would have made no difference 
to die business of the subsidiaries if Uity had made the steel bars Ihem- 
sches instead of buying them from the parent Company 

Where an individual sold his julc mill to a private company in which 
he held almost all the shares and clauncd tliat the business had been 
discontinued because (o) there was a gap of a few days between the cessa¬ 
tion of his busmess as an individual and the commencement of busmess by 
the company, and (6) the outstaudmgs and liabilities of the business (which, 
incidentally, nearly cancelled each other) had not been taken over by the 
company, the Commissioner held that there had been a succession, there 
having been no winding up of the old busmess whicli was earned on m the 
same way as before and with the same name and practically the same staff, 
the High Court declined to mierfcrc. In rc D<Aulol Raj Garhui, 1936 ITJ?. 
148 (Cal ) 

There may be a succession even though there is no document transferring 
the goodwill etc Again the fact tliat business intended to E>e earned on 
by the predecessor m two places is earned on by Uie successor at one place 
only will not in itself make the new busmess a different one from the old 
W^t 13 required is positive evidence tliat they are different. In re Gregory 
4 Co, 1937 ITR. 12 (Cal) The question of succession is at bottom a 
question of fact, though whether a particular set of facts constitutes succcs 
«ion w ithm the meaning of the statute is a question of law 

C an expert jute buyer earned on the business of G and Co for 
«ome years with R as partner and then for some years with R's son as 
partner Inl92^29, / K z firm came in as partner in place of fi'j son and 
this continued till July, 1931, when C another firm took JK^s place. The 
partnership agreement was renewed every year G wns the expert and 
working partner and the other was the financier The busmess always used 
the name and mark of " C & Co ' In its dealings with the Income-tax 
authorities as with other outsiders, the firm had always acted as though the 
business was a continuous one. In connection with its assessment for 
1932 33 the firm contended that there had been no succession because, (a) 
there was no formal transfer, (h) the busmens was mwiided to be done at 
two places under the preceding partnership whereas the succeeding one did 
busmess only at one, and (e) there could be no succession to a part of a 
busmess Derbyshire, C J, held that tlic case fell neither under section 26 
(1) nor under section 26 (2), and Costetto, J, held that it fell under the 
former while Panchndge, J, held that it fdl under the latter since the 
former applied only when a change occurred in the constitution of the firm 
or a new firm was constituted during the currency of tlie partnership In 
this case the new firm came after the termination of the old one In re 
Gregory a Co, 1937 ITR 12 (Cal) 

A receiver on behalf of debenture Iiolders who takes possession of the 
property diarged by the debentures and carries on (or concurs in carrying 
on) the busmess of the Company does not succeed to the business of the 
company since there is no cessation ly the latter. Commissioners of Inland 
Revenue v Thompson, 20 Tax Cases 422 (K B ) , (1937) 1 K.B 290 

Where an assessee conduebng a hire purchase business sold hts bust 
ness to a company and the company agreed to collect on his behalf the sums 
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already due and sums becoming due thereafter on the already existing hire* 
pur^se transactions it was held that the assessee had set up a new trade 
Parker v 1942 I T R (sup) 162 (K B D ) 

Evidence—Whether on the facts there is succession %Mthin the mean 
mg of section 26 is a question of law Naroindas v CowiHJifjioncr of 
Income tax Bombay, 1937 ITR 116 Commisstoner of Income tax, 
Burma v Zazen, 1937 ITR 664, Hanrain Gofftnalh v Contmisstoner of 
Income tax, Punjab, 1944 I 1 It To enable 3 successor to be taxed, 

there must be some evidence to show that he succeeded it is not sufficient 
that the predecessor earned on the business and that the alleged successor 
has not produced evidence that he is not carrying on the business Ifa; 
Ghulam Hussain v Commtsstoticr of Income tax H IV F P 1942 ITR 
405 


Discontinuance—Part of business—Question of fact—Discontj 
nuance like succession’ is a queslioa of fact \Vhethcr a firm earned 
on one business or more than one—which is often a preliminary issue in 
determining whether there has been discontinuance or not—is eJso neces 
sanly a question of fact to be determined bv the Income-tax aulhonties In 
Houden Boiler and Armaments Company v i’teaart, 9 Tax Cases 205, 
(1925) Sess Cas 110, the Company origuially a fim of boilermakers 
manufactured armaments and ga>e up the latter business after some time 
The General Commissioners held that it was all one business though wath 
two departments (as all the accounts were brought into a single account) 
and the High Court declined to mterfere on the ground that the question 
was one of fact 

Part of business-~Dt8conttniied—How treated—Set off —If there 
there are two separate businesses or professions earned on by the assesses and 
one IS discontinued this section should evidently be applied as though there 
were two separate assessces conducting each business but at the same time 
the assessee shoud evidently not be depnved of the nght of set off’ under 
section 24 TTiat is tw-o *^eparate assessments should be made as though 
there were two assessces and the assessments consolidated 

Profession—Discontinuance of—A hamster docs not discontinue 
his profession and commence a new one by bcooming King’s Counsel Seldon 
V Thomas, 16 Tax Cases 740 (1932) 1 KB 759 

20-A (i) Where, at tlie tunc of makujg an assessment 

under section 23 , it is claimed by or on 
A»«sment *ft<rpartt,ouof* behalf of any member of a Hindu family 
KiDdu famUy hxtficrtoasscsscd as undiv idcd that a parti¬ 

tion has taken place among* the members 
of such family, the Income-tax Officer shallmakc such inquiry 
thercintoashcmaytlimkfit, and, ifhc IS satisfied that the join*’ 
family property has been partitioned among the various mem¬ 
bers or groups of members m definite portions, he shall record 
an order to mat cficct 

Provided that no sucli order shall be recorded until notices 
of the inquiry base been served on all tlie members of the family. 
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(2) Where such an order has been passed, or where any 
person has succeeded to a business, profession or vocation for¬ 
merly earned on by a Hindu undivided family whose joint family 
property has been paititioncd on or after tlic last day on winch 
it earned on such business, profession or vocation, the Income- 
tax Officershall make an assessment of the total income received 
by or on behalf of tlie joint family as such, as if no partition 
had taken place, and each member or group of members shall m 
addition to any income tax for whicli he or it may be separately 
liable and notwithstanding anything contained m sub section (i) 
of section 14, be liable for a share of the tax cn tlic ipcome so 
assessed acco’-ding to the poition of the joint family propcitv 
allotted to him or if, 

and the Income tax Officer shall make assessments accord¬ 
ingly on the various members and groups of members m accord¬ 
ance with the provisions of section 23 

Provided that all the members and groups of members 
whose joint family property has been partitioned shall be liable 
jointly and severally for the tax assessed on the total income 
received by or on behalf of the joint family as such 

(3) Wliere such an order has not been passed in respect 
of a Hindu family hitherto assessed as undivided, such family 
shall be deemed for the purposes of the Act to continue to be a 
Hindu undivided fatrily 

Hiatory^This was first inserted m 1928 lo fill a hcuua in the Act 
Certain drafung amendments intended to make the section more accurate and 
clear were made in 1930 

Two important changes were made in 1939 v\z (o) all reference to 
the separation of members was omitted reference being retained only to the 
partition of the joint property and (&) it was made clear that if a busuicss 
etc of a joint family had been succeeded to by some one else before its joint 
property was partitioned this section should be applied. The latter is 
consequential on the alteration of section 26 which taxes predecessors and 
succes'iors on what they respcctndy receive 

Object—In the absence of this section it is not possible to assess a 
d Hindu undivided family on the profits of the period dating from the last 
day up to which the family has been assessed up to the date of partition 
This is because while section 14 exempts the members the family as such 
cannot be got at having ceased to exist 

Question when to be raised—-The question of status of the familj 
or of a member should be raised at the time of assessment and can 
not be raised for the first time before the Assistant Commissioner on appeal 
(still less before the Commissioner or Appellate Tribunal or the High 
Court) Karamchand v Commtsstoner of Inconetax Punjab 5 I T C 
dI3 12 lah 714 AIR 1931 tah 601 
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Procedure —Since the enquiry is such as the Income-tax Officer ' may 
think fit”, he has a discrebon as to how to conduct it m the best 
manner in the arcumstances of the case and as to the evidence to be heard 
Hts deasion is a question of pure fact, Bansidhar & Sou v Commustoner 
of Income tax, Burma, 1938 I T R 95, AIR 1938 Rang 154 

It IS open to the Income-tax Officer to suspend orders on an application 
under section 26-A by members of a Hindu family until the assessment 
proccedingii are held If at that time, a daim is made under section 25-A, 
it IS the duty of the officer to dcadc whether there has been a separation of 
the members and a partition of the property withm the meaning of that 
section If his finding is in the affirmative, and if he then finds that a 
firm has been farmed by the separated imits which have come into exist¬ 
ence he will proceed under section 26 and register the firm under section 
26-A In re Sundar Singh Mojiikia, 1938 I T R 336, AIR 1938 AH 
452 If on the other hand hts finding about the separation is in the nega 
tjve, or to the effect that no new finn has come into existence, he can refuse 
to recognise the alleged firm, 4<irhiniMi Baldeodas v Commusioner of 
Ineome-tax, B & O , 1936 I T R 279 

Until an order has been passed under sub-section (I), the family is 
deemed under sub-»«tioo (3) to be joint and no order will be made under 
sub-section (1), unless a riatin is made by a member of the family; 
Chhedilal Nandliuore \ Commtsttoner of Ineome lax, V P 1942 I T R 
6l (Oudh) , Sirdar Indra Stitgh v Commissioner of Ineoiiu tax, B & 0. 
1943 I T R 16 An a$$e$<tnent under section 2iS (4) m earlier years 
Will not render section 25 A inapplicable, i r , will not alter the presump¬ 
tion of jomtness under sub-<ccbon (3) Ckhedwl Nondkuore v Coiiiintf 
■Stoner of Income tax, U P Before the Income tax Officer recognises a 
partition he should give an opportumQ to all the members of the family 
(mcludmg member groups) The Income-tax Officer need not take the 
tmuauve in the matter As regards the «ervice of notice, see section 63 

Liability to tax —It should be noted that each member of the family 
has to bear his share of the tax paj-ablc by the family in respect of the broken 
penod in addition to anj tax paj-able by him oihenvise than as a member 
of the family 

It will be observed that though each individual member or family has 
to pay his or its share of the tax of the undivided family, the rate of lax 
in respect of that ‘•hare is that applicable to the undivided family The share 
of income from the familj can not be aggregated with other income in 
order to fix the rate of tax payable by the members 

77i« seclioa applies only nhere the lasody as suds ceojes to exist and 
not where there has been only a division of part of the property In re 
Sirdar Sinah Ma/ithia, 1942 I T R 457 (PC) See notes below as to 
what constitutes parUtion’ for the purpose of this section Where there 
13 only a partial partition, and a part of the property continues to belong 
to the family, while the rest belongs to a partnership composed of the 
members, section 2a A will not a{^Iy, since ffie fanuly continues to exist 
There are two cnSities w , the iaimly and the firm, and separate assessments 
have to be made on them The firm if genuine, cannot be ignored R B 
Dandhatua V Commusioner of Income tax, D Cf O , 1944 I T R 126 
Ther«; is nothmg m law to prevent the roemliers of a lassaly w* 
disrupted from parting with tuuhvided assets either to i- 
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stranger, and where businesses arc individually allotted to and earned on bj 
duided members, die fact tint the partition %vas ultimately settled by an 
arbitrntion award of a later date will not necessitate the income of Uieir 
businesses being assessed on the family even after they have been nade oier 
to mdnidual members IVamati Satwoppa Kalghatgi v Commissioner of 
Income tax Bombay, 1946 I T R 116 

Partition synchronous with succession by firm—The sgtiion 
provides only for eases of partition as such and where partition is simul 
laneously accompanied by other incidents eg, succession to a business, 
other sections eg, section 26 have to be considered but where pirtitioii 
synchronises with succession sections 25 A and 26 read togeUier make it 
clear lliat the profits of the aggregate penod of assessment have first to be 
apportioned between Uie predecessor famtl> and the successor finii nml that 
the tax On tlie profits of the fonmr arc to Ik, recovered ratcabl> from the 
divided members 

The combined effect of sections 25 A and 26 has been die subject of 
divergent views as the followmg summary of rulings wnll show — 

If the partition of a Hindu famil> is accompanied by a succession m 
die family business the section to be applied is dearly section 26 and not 
section 25 A The person succeeding to the business cannot escape liability 
unless he can bring himself within some exempting section V R S A 
R Antnaehalam CheUtar v Ccninttsstoncr of Income tax, Madras, 57 
M L J 300 AIR 1929 Mad 769 3 I T C 441 WTicre simul 
tancously with the break up of a Hindu undivided family the separated 
members fonn themselves into a firm, the ca«e is regulate by section 26 
Md not by section 25 A so far as the separated members are concerned, 
BcUrani Bros \ Commissioner of Income tax, 1935 I T R 243, AIR 
1935 Lah 278 8 I T C 380 

In another case die Madras High Court held that the word 'succession' 
as used in section 26 (2) connoted a transfer of ownership, there was, 
therefore no succession where the business of a Hindu undivided family 
devolved on a coparcener by survivorship under Hindu Law Jupudi Kesava 
Rao V Commissioner of Income tax, 1935 I T R 339 , 9 I T C 64 
The same principle was followed by the Madras High Court in another 
case and also by the Bombay High Court, Chvina PuUayya v Commu 
noner of Income tax, 1937 I T R 132 9 I T C 377 Commissioner of 
Income tax Bombay v JcstnghhaiUgorehand,\9'^n'R. 25 A I R 1938 
Bom 350 in both oif whidi eases firms were formed by members of a 
Hindu family after disruption and the Courts directed assessments under 
section 25 A and not under section 26 even though the Income-tax Officer 
was satisfied that new firms liad been formed The Bombay High Court 
while doubting the correctness of the Madras rulings followed them more 
for the sake of umfomiity 

This view however was dissented front by the Lahore and Allahabad 
High Courts Ramrabhamal v Commissioner of Income tax Punjab 1937 
I T R 137, AIR 1937 Lah 830 lugal Ktsore Mukatlal v Coiiwns 
sicner of Income-tax, 1938 I T R 494 In the case before the former, 
the members of a family, without effecting a complete partition among 
themselves formed themselves into a company t and it was held that the 
latter could be assessed imder section 26 (2) while, simultaneously the 
family also could be assessed on the rest of its income i e from other 
sources than the business etc succeeded tq by the company It is not 
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possible for a finn or a company to succeed a Hindu undivided family as 
a 'nhole so long as the latter has not been completely disrupted but it is 
possible to ha\e partial succession, » « , in resp^ of a particular «ource 
of income b) a company or other association According to this Mew, 
section 25 A applies onlj when the ease is one of pure and «unple disruption 
of a family without the formation of a firm or other assoaation for profit 
If a firm or other association has been formed, it does not matter whether 
the firm owes its ongin to certain individuals, strangers to one another, 
entering into a contracfua/ reZationsfiip and agreeing to constitute a firm, 
or to a joint Hindu family, whose members divided among themselves and 
who then decided to form ^emselves into a firm In either case, if at the 
time of assessment a firm or other association has come into existence, 
section 26 will apply 

The iladrae High Court, however, in a later case, Kotha Gcitndarajulu 
ChetUar v Comnnsnoner of Income tar, Madras, 1944 I T R 97 over 
ruled the two earlier rulings \\’hen a Hindu undivided family separates and 
its members carry on the family business m partnership the business is no 
longer owned by the family but by the firm The case is therefore one of 
succession under section 26 (2), and conseguently the benefit of section 
25 (4) is admissible See also Commirno»ier of Income tax, Punjab \ 
Saran Singh Ram Stngh, 1946 I T R 152 

Date of partition -^The date of partition tor the purpose of '■cction 
25 A IS the date when partition of the properties in definite portions has 
been completed until then, the family is deemed to contmue joint for 
the purpose of this section Medam Gurumurlht Cheth v Commtssioner of 
Income lar, Madras, 1944 I T R 176 Where the Income>tas Officer 
accepts the fact of partition but not the date thereof, it is open to the assessee 
to raise the question on appeal against the assessment as a whole, t e , in 
Form B of appeal since he cannot appeal m Form C, there being no refusal 
on the part of the fneome-tax Officer to rwogmse the fact of partition. 
Commissioner of Income tax, B o O \ Lachhimnaraxn Bhadani, 1944 
I T R 355 

Families wrongly assessed.—Sccction 25'A can be applied to cases 
m which previous assessments bad been made wrongly as if on a Hmdu 
undivided family and there hanng been in truth no such family, the pro¬ 
perly having been self acquired and individual, if the Income-tax Officer i« 
■satisfied that there is a partition and a daun is made under section 23-A 
by the persons oincerued, Sardar Bahadur Indra Singh \ Commissioner 
of Income tar, B & O , 1943 I T R 16 Sedion 25-A docs not come uito 
tlie picture when the Income-tax Officer wishes to act under section 34 in 
order to assess a person who has been wrongly assessed in the first instance 
as a Hindu undivided family, but ought to hare been assessed as an indivi 
dual There is, therefore, no need for the Income-tax Officer to issue am 
notice under section 25-A. Iyengar \ Commissioner of Income- 

tax, Madras, 19441 TJL 29 Nor docs section 25-A apply when a tm»l has 
been created out of the property of a Hindu undivided family, even though 
some of the bencficianes may be members of the family Estate. Harendra 
,'fMwiar Roy v Commissioner of Income tax, Bengal, 1944 I T R. 68 

Onus of proof —^The members of n Hindu family claiming to be treated 
as a partnership must first establish that the family has been dis«oUed, . 
If they admit that for all purposes edier than the busmess in quoUon they 
continue to be joint, evidence that they had no ancestral property or tJiat 
I-IU 
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ihe father built up the business by himself ari. irrelcvmt, llansidhar & Sons 
V CojjiwijjioHfr of Income tax, Burma, 1938 I T R 95 

The fact that at an earlier stage, the so called partition was a cainou 
llagt will not justify the Income-ta'c Authorities completely ignoring a 
subsequent suit for partition in the family and an award m that suit In re 
(jitlab Stngh John Mai 1946 I f R 246 (Lah ) 

Separation or partition—Sub cctiuii (1)—a» it stood before 1939— 
required that there should be a separation in status and also a partition of 
property in definite portions TTic reference to definite portions was 
construed in one ease to refer to division by metes and bounds Saligram 
Ramlal \ Commtsstoncr of Income lax, 7 I 1 C 354 1934 ITR 448 
(Lah ) On the other hand it was considered in another case that it was im 
material whether the property was held in defined shares or divided bv metes 
and bounds, so long as there was a complete disruption of the family Btra ih 
mol Lodha v CoiiDJitMioiier of Income tax V P 1934 ITR IM 56 AH 
a04 AIR 1935 Lah 81 In re Sir Busessar Das Daga and others, 
1936 ITR 66 Tlie question came before a rulJ Bench of the Lahore 
High Court in Sher Stngh Kathuram v Commissioner of Income tax, 
Punjab 1934 ITR 479 who rukd that a division by metes and bounds 
was not necessary and that the words partitioned m definite portions 
reallj meant partitioned m definite sliarcs* It was not sufficient for the 
purposes of this section Uiat tlicre had been a mere disruption of the familv 
on die other hand U was not necessary that ihere should be a division by 
metes and bounds What was required was disruption of the family plus 
the definite ascertainment of the shares of the members whether by consent 
or olherw ise Sher Stngh Vathuram v Commissioner of iNCome tax, 
Punjab 1934 ITR 479 Tlie ruling m Sahgram Ramlal s case 1934 
ITR 448 supra was not discussed and was tlivrcforc not fonnallj over 
ruled According to the Patna High Court the Income lax Officer had not 
to enquire into the separation or disruption of the family notional or 
otherwise he menly had to enquire into the question of whether the family 
properly had in fact been divaded Laehiram Baldeodas v Commisstoner 
of Income lax B & O 1936 ITR 279 This last decision has been 
scdified by the amendment m 1939 

In a ^Iitakshara fami/j by a men, claim to partition a division of 
interest may be clTcctcd among coparceners so as to disrupt the family and 
extinguish all right of succession by 51^11 orship Till the shares are 
determined or partition made by mcl^aJrL bounds which may take time 
the family property will belong to theWenibcrs as m a Dayabhaga family 
i e in effect as tenant* in common W the property has been partitioned 
m definite portions assessment will be imiortioned and made mdmduallj 
on the manbers nohvithstanding section 1 ^ 1 ) but holding all the members 
jointly and severally liable for the total tax ^t^be family if not so partitioned 
the family is deemed to continue ^rdar Sundar Stngh Majt ha i 
Commisstoner of Incoite lax U P ^i942 ITR 457 (P C ) 
i In Gordhand^ ^angJdas v Cowmwjiojicr of Income lax Bombay 
ITR 18^ the Bombay High Court dissented from Sher Stngh 
■^^huramv Ci^nmtsstoner of Income tax Punjab 1934 ITR 479 
»ii reference to property, the words portion and share are not synonymous 
Ihe former refers to a part of the property itself while the latter 
refers to the interest of an individual in the property A room is a portion 
of a house not a share in it Though physical division inav not be 

I 
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possible m all cases t e , a business there should be a division into 
definite portions re, dearly identifiable port ons 

Res judicata—'The recogntion by the Revenue in a given year of 
part tion of the family does not pruJude the Revenue from treating the 
family as joint in later years if there is evidence for such a finding 
Mathradas » Sans v Commissioner of Income tax Punjab 1933 I T R 
212 AIR 1933 Lah 815 Similarly the fa lure of the assessee to seek 
the help of this section m one year will not prevent his seeking it m a later 
year Biradhnal 1 odka v Commisstoner of Incone tax U P , {AU ) 
1934 I T R 164 56 All t>04 SI er Stngb Nathura n v Commissioner of 
Income lax Punjab 1934 I T R 479 AIR 1935 Lah 81 In rc 
Str Btssessar Das Daga and others 1936 I T R 66 See also rulings 
under section 23 as to res judicafa 

Received in sub seebon (2) does not necessarily mean cash rccept 
nor does it cxdude accrue or arise The actual quantum of total income 
would be determ ned with reference to sections 4 13 16 and other relevant 
sections 

By or on behalf of the joint family as such—>The words arc 
intended to draw a dear line between the jomt income and other income 
Questions of fact and law—6'rr notes under section 2 (a) ns to how 
far the status of a Hindu family is a question of fact or law 

2© (i) Where, atthe time of making an assessment under 
section 2$ It IS found Uiat a change has 
c^nge 1 ft comuiuuon of* occurred in the constitution of a firm or 
that a firm has been newly constituted, 
the assessment shall be made on the firm is constituted at the 
time of making the assessment 

Provided that the income, profits and gains of the previous 
yeir, shall foi the purpose of inclusion in the total incomes of 
the partners, be apportioned between llic partners who in such 
previous year were entitled to receive the same 

Provided further that when the tax assessed upon a 
partner cannot be recovered from him it shall be recovered from 
the firm as constituted at tlic time of making tlie assessment 

( 2 ) Where a person carrying on any business, profession 
or vocauon has been succeeded m such capacity by another 
lerson, such person and suc/i ot/itr oerson shall, subject to the 
pio 1 lors cf sub section (4 of see on 2 'j, each be assessed in 
rr^Dect of his actual share, if any, of the income, profits and gams 
of the previous year 

Provided that, when the person succeeded in the business, 
profession or vocation cannot uc found, the assessment of the 
profits of the year m which the successiou took place up to the 
date of succession, and for the year preceding that year, shall 
be made on the pcisoii succeeding him in like mannei and to die 
same amount as it tvould have been nude on the ptrson succeed- 
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ed or ^vhen the tax in respect of the assessment made for either 
of such years assessed on the person succeeded cannot be re¬ 
covered from him, it shall be payable by and recoverable from 
the person succeeding and such person shall be entitled to recover 
from the person succeeded the amount of any tax so paid 

History—Thi«i section has heen coinpletdi recast twice since 1922, 
once m 1928 and again in 1939 A major cJiange iias made in 1939 intro 
ducing the principle of taxing predecessors and successors on %vhat the\ 
respectively were entitled to receive 

The amendments in 1939 restore the mam part of sub section (1) to 
substnntially what it was before 1928, but the question raised m Mellor’s 
case, 1 I T C 320 (Bom ), tir , whether the apportionment between 
partners should be with reference to the position on the date of assessment 
or to the position m the pre\ious year when the profits under assessment 
were earned will not now arise since the proviso makes it clear that the 
apportionment should be made with reference to what each partner was 
entitled to receive during the previous year 

The question which arose formerly with reference to succession vis , 
whether tax should be lened from the successor (m respect of the profits 
of the period relating to the predecessor) with reference to the predecessor's 
status, (viz , registered or unregistered firm, individual, company, etc ) 
or the successor’s status—a matter of considerable importance with re- 
icrence to Company super tax and taxation of unregistered firms, does not 
arise no%v because both predecessor and successor will now be taxed each 
m respect of his actual share The rate of tax to be borne will depend on 
the respectne statuses of the predecessor or successor, e g , whether un 
registered firm or company or mdnidual or Hindu joint family The rate 
will obviously be the rate laid down by the Finance Act m force at the time 
of the assessment Formerly the whole question was one of difficulty 
The Allahabad High Court held in Stilkerlcnd & Co ‘s case, 2 I T C 
30, 47 All 715, AIR 1925 AH 535 and Hehalchand KisonlaVs case, 
2 I T C 338 AIR 1927 AH 327, that the old section was only bare 
machinery and that tax was to be recovered from the successor witfi refer¬ 
ence to the status of the predecessor while the Bombay High Court held 
m IVesiern India Turf Club's case, 2 I T C 227, 52 Bom 640, AIR 
1928 PCI, that iJie tax was to be recovered wiUi reference to the status 
of the successor The Privy Council ra the Westertt India Turf Club’s case 
supported the Bombay view on the ground that tax is imposed only by the 
Pinance Act whicli may be long after the date of succession and no one 
can say at the latter date what tax will be piyablc on a future date after 
a new Finance Act is passed Old suh section (2) incorporated this 
decision (see also Hitkan Bros \ Commissioner of Income iax, Punjab, 
1936 I T R 135 and Commissioner of Income iax, Madras v P R A 
L M Mulhuharappan Chclttar, 1939 I T R 29, the letter extending die 
principle of assuming that the successor had owned the business in the 
previous year), but as alreadj stat^, this question docs not anse now 

‘At the time of making an assessment*—^These words sunply mean 
'in the course of process of assessment*, and do not refer to the ‘previous 
year’ Commisstoier of Income tax, B & O Maharaja ot Darbhanga, 
1944 1 TR 116 
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Computation of income —Section 26 is not concerned nuh the compu¬ 
tation of income but with who is liable to paj the tax The relevant 
sections have to be applied for the purpose of computation, and in respect 
of set off and carry forward of losses, section 24 should be applied Com- 
munoner of Income tax B trO v Maharaja of Darbhanga, 1944 I T R, 
116 

Change m constitution—Finn.—^The 6rst sub section applies ODi> to 
those cases in which a change has occurred m the constitution of the firm 
or a new firm has been constituted Other cases fall under the second 
sub-section 

‘Change m the constitution of a firm means a change m the persoimel 
of the partners and not merely a change m the proportions of the shares 
of the partners, In re Mooljx Sxeka 1938 1 T R 234 (Cal ) 

The date on which a partnership is dissolved is a question of fact 
Even though an agreement may provide for the dissolution on a certain 
date, the partnership may in fact continue beyond that date, Faraday 
{Michael), Rodgers and Eller v Carter, 11 Tax Cases 565 

Regarding the assessment, on majontj, of minors admitted to the 
benefits of partnership, see notes under section 16 (3) and in re Chimanbhai 
Lalbhat. 1944 I T R 199 (Bom ) 

Assessment —In sub section (I) the word refers evidently to the 
determination of total maiiue though the word assessed has been used 
with reference to tax m the second proviso The recovery of tax will be 
determined by the provisos read with section 23 Thus, if either firm is 
unregistered and treated as such, tax will be recovered from the firm itself, 
the partners getting immunity under sections 14 and 56 from taxation a 
second time Or, if the tax cannot be recovered from a partner m a regis 
tered firm (or unregistered firm treated as registered), it will be recovered 
from the finn as such 

Previous year—Both the sub-section> assume contmmy of the firms 
previous year and if the change in the firm or succession synchronises 
with a change m the accounting >ear, the case will be dealt with by the 
Income tax Officer under section 2 (11), who will record an order regard 
ing the conditions on which the change was permitted see notes under 
section 2 (11) 

Apportionment—Under the first -.ub section the function of the 
Income-tax Officer is first to dcteimine the total income of the firm during 
the period covered by the assessment, i e , from the last late of the last 
previous year a/ready assesseof <0 ffte emf of Rk pnfsway year aader assfsf 
ment (this period may be more or less than 12 months if a change of 
previous year' has been permitted) and then to ascertain the amoimts which 
each partner (or either old or new firm if unregistered and treated as such) 
was entitled to receive 

If the firm is throughout unregistered or both the firms are unregistered, 
the question of apportionment between partners will arise only with reference 
to seebons 14, 16 and 56, since the firm or Smia and not ihe partners would 
be themselves taxed If both the finns are unregistered, the profits of tlie 
penc4 must obviously be apportioned between them in the first mstssice 
before the respective shares of the partners are detennmctf for the purpose 
of sections 14 and 56 
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Under the second sub-section ilso, Uie position is the same if both th“ 
predecessors and successors are 6rms 

Whether a change in personnel of the partner^ is merely a change in the 
constitution of the finn or amounts to succession by i new firm is a question 
of fact On Ilje death of a partner new partners ntre taken and the same 
business was continued m the same premises under the same name and 
management The assets and liabilities of the old finn were however taken 
over by the new firm only after ntnctccn months The Appellate Tribunal 
agreed willi the Income tax Officer that Uicrc had only been a change in tlie 
constitution of the firm and the High Court declined to interfere GMla 
Dayal v Commissioner of It come tax Bombay 1945 I T R 133 

Actual share—I e, what be is entitled to irrespective of what he may 
have actually rccei\«.d the sJiarc is of the profits ol the previous year (as 
computed for income-tax purposes) of the business etc 

Thus if a registered firm consisted of partners A B & C with equal 
shares and earned on business throughout Uie year ended 31st January, 
1939 (tlie previous year for 1939-40 assessment) its total profits amount 
mg to Rs 30000 and if on 1st May 1939 A retired and D came m as 
a partner taking over As share the assessment for 1939-40 would be made 
cm this firm BCD because that i^ the firm as constituted at the time of 
assessment but the profits of the previous year having been determ ned 
these profits would be divided for assessment purposes between A B & C 
(and not between BC&D) AB&C would each bt assessed on 
Rs 10 000 while D will pay no tax m respect of the profits for the year 
ended 31st January 1939 assessed in 1939-40 

In the assessment for 1940-41, if there were no further change m 
partnership up to 31st January 1940 llie profits would be divisible as 
follows — 


^ l^|3^proportion of the profits firm 1st February to 30th April 

u—profits of tie whole year ending 31st January 1940 
C—lU of the prOlt*\o( the whole year ending 3Ut January 1940 
D—1]3 proportion of th^^profits for the period 1st May, 1939 to 
31st January 1940 

- (^WiTVKrxax dfunlad}^ 

Hindu undivided family—Associations of individuals etc—Sec \ 
tion 25 A deals with the assessment of Hindu undivided families j 
unmediately after partition Section 26 (I) deals with changes in tlie "i 
constitution of a firm and seel on 26 (2) with all cases of succession to a 
business profession or vocation There is no provision for cases of changes 
of membership or constitution of other associations of individuals 

As regards the scope of the two sections when members of a Hindu 
family divide and then form a firm or oflier association see notes under 
se'^tion 25 A 


Business profession or vocation—^As regards the meanines of these 
expressions see notes under sections 2 (4) and 4 (3) (vti) TTioiigh the 
first half of the section it* that whidi relates to the change m the con 
stitution of a firm applies to all cases irrespective of what arc Ihe activities 
of the firm and its sources of income it must be remembered that a fi^ s 
activities can only embrace business profession or vocation see the Indian 
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Partnership Act, 1932 The second part of the section applies in terms 
only to cases of succession to business, profession or vocabon \Vhere a 
person succeeds to mcome under other hes^s than from a business, profession 
Or vocation this section will not apply, and the taxing authonties can only 
tax the actual person who received the income m question or to whom it 
accrued and not the person who has succeeded to the property or securities 
or income from other sources as the may be 

In such capacity—^Thesc vvonL are important and when, on the facts, 
any difficulty anses as to the legal oonstruction of the wor^ ‘succeeded 
m such capaaty ’ a question of law arises Stc rulings referred to under 
section 2'i 

Subject to the provisions of section 25 (4) —^Where that section is 
applicable llie predecessor will not be taxed at all and may even be eligible 
for refund 


Succession—As to what constitute'* succession rulings referred 
to in the notes under section 2a 

Where one of the partners takes over the business of the firm, the section 
applicable is section 26 and not section 44 the case being one of sui^ession 
«S ilf 5" Karutpiah Pillai v ComiMustaner of Income-lax, Madras 1941 
I T R 1 


The transfer should be effective, and a mere agreement to transfer the 
business etc will not bring section 26 into operation Also the transfer 
should precede the assessment if the section is to apply, Baghazandas 
Manknshnadas v Commissioner of Income tax, C P , 1938 I T R 176 

Partial succession -^Id sub-secbon (2) vras al o applied to cases of 
parbal succession, t c , to succession to one business among several, 
{Ramarakhamal v Commissioner of Income tax, Punjab, 1937 I T R 
137 AIR 1937 Lah 830 and other cases referred to below) , and 
there seems to be no reason why the new sub-section (2) should not be 
Similarly applied In fact the general plan of the new section of taxing each 
person on what he gets makes it less difficult to extend the section to cases 
of partial succession 

While there can be no partial succession to a busmess, i c , to a part 
of a business (as distinguished from succession to one of several businesses 
of the same person) Sioekliam v Wallasey Histnet Conned, 95 L T 
834, Commissioner of Income tax, Burma v If N’ Firm, 1934 I T R 
83, A I R 1934 Rang 13, it is not necessary that the sucecs or should 
succeed to each and every business of the predecessor The extension of 
the principle of M At Ar Arunachatam Chettiaf's case, 1 I T C 278, 
47 Mad 6^ \ e , ‘any business’ m section 10 each and every busmess, to 
cases under section 26 would lead to absurdity Tlie scheme of the Act is 
to avoid assessing two persons in respect of the same business for the same 
period and to assess the one who can be more properly and conveniently 
assessed, Commissioner of Income tax Madras v Best & Co . Ltd 55 
M 832 6 I T C 271. A I R 1932 Mad 434 The Judiaa! Com¬ 
missioner s Court of Sind thought that because the Engish law stressed the 
succession to a business while the Indian law referred to a 'person" and 
in such capacity, ’ the latter required the predecessor to be wiped out before 
there could be a succession In view, however, of the instructions in the 
Income tax Manual to the contrary and the doubtful nature of the issue 
the 0>urt decided to give the meanirg more favourable to the lax pajer. 
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Commissioner of Income tax, Bombay v Stud Light Railway Co , 138 
I C 673 AIR 1932 Smd 189 

Business outside British InduL—Bcforc ‘«lciioii 4 wis imeucled in 
1939 there had been doubts is to how far section 26 applied to firms out 
ide British India 

See V R S A R /Iniiiaf/io/o«t Chetliar v Commissioner of 
htcome lax, Madras, S7 M L J 300, 3 I T C 441, A I R 1929 Mad 
769 (F B ) CoiitniuJioucr of Income tax, Madras v P R A L M 
Muthukanippan Chcitiar, 1939 I T R 29. A I R 1939 Mad 376 The 
nmendment of section 4 in 1939 has resolved these doubts 

'Escaped' income of predecessor—Under the pre-1939 law 
income which had escaped assessment in the hands of tlie predecessor m busi¬ 
ness, etc , could be taxed under section 34 in the hands of the successor It 
was immaterial for this purpose whether the succession took place before or 
after the close of the year in which tJie income escaped assessment The 
only important dates were the date of assessment and the >car of account, 
Nachal Achi v Commissioner of Income tax, Madras, 1933 I T R 277, 
AIR 1934 Mad 63 Ram Rakhamal v Commissioner of Income tax, 
Punjab 1937 I T R 137 AIR 1937 Lah 830 These decisions are 
now obsolete Under scebou 26 (2) the predecessor and the successor is 
each assessed on his actual share and Uie predecessors tax can be recovered 
from the successor only if the former can not be found 

Takmg the converse case even under the pre-1939 law the fact tliat 
the predecessor had been wrongly taxed on profits taxable on the successor 
would not entitle the successor to exemption to that extent, lie had to meet 
his liability and it was for the predecessor to obtain refund of tax if he was 
eligible thereto Karuppiah PtUat v Commissioner of Income tax, Madras, 
1941 I T R 1 

Set off—As to <et*off of losses m case of succession see noies under 
section 24 

forward of losses —See section 24 and notes thereunder 
cju^ carry forward is inadmissible in cases of succession, unless succession 
is by inheritance 

Notice to successor—The proceedings against the successor do not 
require to be initiated wiUi 1 de novo noticje under section 22 (2) 
or section 34 It is sufficient if the predecessor had received the 

notice, for such notice automatically attracts all the provisions of 
sections 23 and 26 Nachal Achi v Cmimssioner of Income tax, Madras 
supra Ram Rahhamal v Comntxssiaiter of Income tax Puiijoi, supra 
The words at tlie time of making an assessment simply mean ‘ m the 
course of the process of assessment* , and the word assess is not used here 
in the restricted sense of making an order of assessment Tlie process of 
assessment begins with the service of a notice under section 22 (2) and 
continues till an order of assessment has been made A successor therefore 
cannot escape liability on the ground that since his predecessor could not 
be assessed under section 23 (owmg to death in this case) no assessment 
could be made on the successor Maharajadhtraj of Darbhanoa v Cam 
mtsstoner of Income tax, Bihar and Onssa 1934 I T R 345 (P C ) 
bcction 2^B was not m existence at the time this case was decid^ The 
present plan of section 26 is not inconsistent with this ruluig 

Cannot be found— le, by the Income-tax authorities after reasonable 
efforts The same applies to 'cannot be recovered Where the partners 
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of the predecessor in a firm arc aliv«5 and their addresses are known, it cannot 
be said that tlicj cannot be found’ Under section 2 (6*B), the words 
‘ tinn' etc. have the same meanings as in the Indian Partnership Act, and 
under section 4 of the latter, persons who have entered into partnership are 
called indindually partners and coUccUvdy a firm. Merely because the In 
come tax Act treats a firm as a separate entity for certain purposes it does 
not follow that for all purposes it should be treated as a judicial person, Com 
iiiissxoner of Income tax \ Naltonal Cycle ImporUng Co , 1941 IT ^ 502. 

Limitation of one year—This limitation oierndes the limitation laid 
down in section 34 In cases of succession, the successor can be proceeded 
against on account of the predecessors income which escaped assessment 
only to the extent of one year over and above tlic >ear of succession 

It should also be noted Uiat the tax in respect of such predecessors 
income as escaped assessment should be levied with rLference to the prede 
cessors status though it is recovered from the successor 

Indemnity—In view of section 65 the concluding part of die p^ovl^o 
to sub-scction (2) seems to be superfluous It was added by the Select 
Committee in 1939 out of abundant caution The mode of recoveiy by the 
successor is that which is permissible to him under the ordinary law, w, 
set-off of debts or appropriation of predecessor s other monies or suit as the 
ease may be 

Spitting up and amalgamation of business —The old section t e , 
before 1939 presented certain difficulties when two or more firms coalesced 
into a single firm or company, %,e, where two or more businesses or profes 
sions were merged, see Hassaiia Labbai & Co y Commissioner of Income 
iax, Madras, 3 IT C 341. or if a part of a business only was transferred 
and the predecessor coatmued to carry on the business But these difficulties 
cannot arise how smee the present section proceeds on the simple plan of 
taxing both predecessor and successor on what each rcsp«.cti\ely is entitled 
to receive out of the profits of the combined period 

Unabsorbed depreciation —As regards the right of a successor to the 
unabsorbed depreciation allowance cami^ forward from the predecessor, see 
rulmgs under section 10 (2) (»») 

Interest paid to retiring partner^—^\Vherc one or more partners 
a firm m the year of assessment receivjng their capit^ interKt to me 
date of leaving, the surviving partners cannot claim to deduct trom the profits 
of the firm the mterest paid to the rebnng partners Comnwsiofier of sneonu 
tax Madras v Karuppas%^'a>m Mooppanar 1934 I i K / l l U 

Revaluation of assets—\o deduction can U claimed on account of 
revaluation of assets as a result of reconstniction of pa^ersnip K A R K 
Chettyar V Coiiwusswiier of Incon e-tax Burma 7 ITC 44, AIK. 1934 
Rang 1 

Succession by inheritance—This section appl es to all kinds of succes 
Sion and is not restricted to cases of succession m/er vivos, 
of Darbkanga ^ Commissioner of Ina»He tax Bihar and Orissa R 1933 
Pat 123 12 Pat 5 uffirmed by the Pnvy Comcil m 13 PaL 607 61 
312 1934 IT R. 345 In eases of succession by inheritance, the to 
by the predecessor m respect of tbepmoddunrig which he vras ^ive s^Id 
-evidently by recovered from whoever is respi^ible ^' 

le notWessarilythesuccC'^or btrt section 24-B is not intended to over nde 

i-m 
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section 26 and where botli are applicable, *e, m cases of business, eta, it 
IS tlie latter that should be applied Ramatwamx Iyengar y Commxssioner 
of Income tax, Madras, 1943 I T R 610 

United Kingdom Law —The law about the computition of profits m 
cases of succession in the United Kingdom is complicated and has undergone 
seieral dianges the mo«t important being m 1926 See for example Inland 
Revenue \ Gxbbs, 1942 I T R 12 (Supp ) 

The only relevant rules and decisions under tlie United Kingdom law are 
those relating to the difference between ‘d!SCDntinuan*.e * and succession’ 
which have been referred to under section 25 See also notes under sec¬ 
tion 44 

2 ©-A (i) Application may be made to the Income-tax 

ofliccr on behalf of any firm, constituted 
regisuauon under an instrument of partnership spcct* 
fymg the individual shares of the partneis, 
for regst atjon foi the purposes of tli s Art and of any oti cr 
cijctment fir tne imie being in foicc lelating to income-tax 
or super-tax 

(2) The application shall be made by such person or 
persons, and at such times and shall contain such particulars and 
shall be in such form, and be verified m sucJi manner, as may 
be prescribed , and it shall be dealt with by the Income-tax 
OfiKcr in such mannei as may be prescribed 

Rules 

R. 2 Aliy arm coiiatituled under an LisiruniciU of Parttiershjp specifj- 
mg the individual shares of the parUicrs may, under the provisions of 
section 26-A of the Indian Income-tax Act, 1922 (hereinafter m these rules 
leferred to as the Aa), register with tlie Income-tax Officer, the particulars 
contained m the said Instrument on application made m this behalf 

Such application shall be signed by all the partners (not bemg minors) 
personally and shall be made— 

(o) before the income of the firm is assessed for any year under 
section 23 of the Act, or 

(&) if no part of the income of the firm has been assessed for any 
year under section 23 of the Act before the income of the 
firm is assessed ifnder seebon 34 of the Act, or 
(c) with tlie permission of the Appellate Assistant Commissioner 
heanng an appeal under section 30 of the Act, before the 
assessment is confirmed, reduced, enhanced or annulled, or 
(o) if the Appellate Assistant Commissioner sets aside the assess 
ment and directs the Income-tax Officer to make a fresh 
assessment before sudi fresh assessment is made, or 
(e) before or after the dissolution of the firm in respect of the asses* 
ment or assessments to be made on its income up to the date 
of dissolution 

Provided that where an application is made under clause (f) after 
dissolution 0 ^ the firm it shall be signed bj all persons who were partners 
in the firm immediately before dissdution and by the legal representative 
of any such person who is deceased 
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R. 3 The apphcatiou referred to la rule 2 shall be made m the form 
annexed to this rule and shall be accompanied by the original Instrument 
of Partnership under ^vhich the firm is constituted, together wth a copy 
thereof, provided that if the Income-tax Officer is satisfied that for some 
suffioent reason the onguial Instrument cannot conveniently be produced, 
he may accept a copj of it certified m unting by all the partners (not bemg 
minors) or where the applicabon is made after dissolution of the firm, by 
all the persons referred to m the proviso to the said rule to be a correct 
cxipy, and m such a case the application shall be accompanied by a dupheate 
copy 

Form L 

Form of afiplicattoH for regislralion of a firm wider section 2S-A of the 
Indian Income tax Act, 1922 
To 

The Income-tax Officer, 

Dated 19 

Income lox year W 

1 We beg to apply for 

the registration of our firm under section 26-A of the Indian Income-tax 
Act, 1922, for the assessment for the income tax ) ear 19 j 19 

2 The onginalja certified copy of the Znslniment of Partnership 
under which the firm is constituted speafytng the individual shares of the 

a copy 

partners together with - is enclosed The prescribed 

a dupheate copy 
particulars are giien in the Schedule below 

3 We do hereby certify that the profits (or loss if any) of the pre¬ 
vious year the period up to the date of dissolution were (will be) divided 
or credited as shown m section B of the Schedule and that the mformation 
given abose and in the attached Sdiedule is correct 

(Signatures) 

(Address) 

Schedule: 

Note —^This application must be signed by all the partners (not bang 
minors) m the firm as constituted at the date on which the apphcation is 
made or m here the application is made aiter dissolution ol the finn, by all 
persons (not being minors) who were partners m the firm immediately 
before dissolution and by the legal representative of any such person who 
IS deceased 


Name of partner 

1 pate of 
Addren adim'tance 
'to partner- 
j *“>P 

(0 

foieteit on 
capital or 

(ifSy) 

(*) 

Salary or 

mmion 
ftoiB gno. 

( 5 ) 

■ihare id 
tbe balance | 

{or losi) 
(annaiand I 
p el to tbe I 
rupee) I 

Remarlca 

- 1 

. 1 3 1 

‘ ) 

3 1 

' 1 

7 
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(a) Particulars of firm as eonshtuted at the date of this appli¬ 
cation 

(!>) Particulars of the apporttomnent of the income, profits, or 
gams (or ioJi) of the business, profession or vocation in 
the previous j<ar between the partners who that previous 
^ear were entitled to shore in such income, profits or gams 
(or loss). 

Note —(1) If the interest, salary and (or) commission is payable 
(or allowable) only if there are sufficient profits available this fact 
should be noted by making the items in the appropriate columns with 
the letter * R” (In otlier cases the mtercst, salary and (or) commis¬ 
sion may exceed the total profits so as to leave a balance of net loss 
divisible m column 6 ) 

(2) If any partner is cnuilcd to share in profits but is not liable to 
bear a similar proportion of any losses this fact should be indicated by 
putting against his share m column 6 the letter "P” 

R 4 If, on receipt of the application referred to m Rule 3, tlie Income 
lax Officer is satisfied that there is a firm m existence constituted 
as shown in the mstrument of partnership anjl.tliat the application has been 
properly made, he shall enter m writing at the foot of the mstrument or 
certified copy, as the case may be, a certificate m the following form, 
jiamdy — 

mstrument of partnership 

**This has this day been 

certified copy of aa mstrument of partnership 
registered with me, the Income-tax Officer for 

in the province of under section 26 A 

«f the Indian Income-tax Act, 1922, and this certificate of registration shall 
have effect for the assessment for the vear ending on the 3Jst day of 
March, 19 ” 

(2) If the Income lax Officer is not so satisfied, he shall pass an 
■order m writing refusing to recognise the mstrument of partnership or the 
certified copy thereof, and furnish a copy of such order to the applicants 

(3) The certificate referred to m paragraph (1) above shall be 
signed by the Income tax Officer, who shall thereupon return to the apph 
cants the Instrument of Partnership or the certified copy thereof as the 
•case may be, and shall retain the copy or the duplicate copy thereof 

R 5 Tlie certificate of registration granted under Rule 4 sliall have 
■effect only for the assessment to be made for the year mentioned therein 
R 6 Any firm to whom a certificate of registration has been granted 
under Rule 4 may apply to the Income tax Officer to have the certificate of 
registration renewed for a subsequent year Such application shall be signed 
by all the partners (not being minors) of the firm or where the application 
IS made after dissolution of the fiim, by all persons (not bemg minors) who 
were partners in the firm iinmediatdy before dissolution and by the legal 
repc^—tative of any such person wtho is deceased and accompanied by a 
cer,^^\,. - in the form set out below The apphcalion shall be made vvithm 
the i«nie and subject to the conditions, if any, which are specified m clause 
<a), clause (i), clause (c), or clause (d) as the ca^ may be, of Rule 2 
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Form of opphcaiton for Renrawl of Ttegisirahon of a firm under 
seciton 26-A of the Indian Income tOix Act, 19^ 

To 

The lococue-tax Officer, 


Dated 19 , 

Assessment for the Income-tax year 19 |19 

1 We beg to apply lor the renewal of 

registration of our firm under section 26'A of the Indian Income-tax Act, 
1922 for the assessment for the Income tax year 19 |19 

instrument of partnership 

2 The—---—was registered by 

certified copy of the instrument of partnership 
the Income tax Officer for m the province of 

on the of 19 

and we herebj certify that tl»e constitution of the finn and the individual 
shares of the partners as specified m the 

instrument of partnership 

- - so registered on 

certified copy of the instrument of partnership 
remains unaltered 

3 We do hereby further certify that the profits (or loss tl any) of 

previous year were 

the—"— " . - - . . divided or credited as shown 

period up to the date of dissolution were,will be 


below — 

Particulars of the apportionment of the wircjuie; prajiis or gams (or 
loss) of the business profession or vocation m the previous jeor or the 
penod up to the dale of dissolution beh,ecn the parhitrs uho were entitled 
to share i» such uicoine, profits or poiiis (or loss) 
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(o) Paritculars of the firm as constituted at the date of this appli¬ 
cation 

(b) Particulars of the apportionment of the income, profits, or 
gams ior loss) of the business, profession or vocation »« 
the previous ^ear betateen the partners -who J/» that previous 
■^ear luere entitled to share tn such income, profits or gaiTis 
{or lass) 

Note —(1) If the interest, salary and (or) oommisaion is payable 
(or allowable) only if there arc sufficient profits available this fact 
should be noted by making the items in the appropriate columns with 
the letter ' R' (In other cases the interest, salary and (or) comnus- 
sion may exceed the total profits so as to leave a balance of net loss 
divisible in column 6 ) 

(2) If any partner is entitled to share in profits but is not hable to 
bear a similar proportion of any losses this fact should be indicated by 
putting against his siiarc m column 6 the letter "P 
R 4 If, on receipt of the apphcation referred to m Rule 3, the Income 
tax Officer is satisfied that there is a firm in existence constituted 
as shown in the instrument of partnership and. that application has been 
properly made, he shall enter m writing at the foot of the instrument or 
certified copy, as the case may be, a certificate in the following form, 
namely — 

instrument of partnership 

‘This- ' has this day been 

certified copy of an instrument of partnership 
registered with me, the Income-tax Officer for 

m the province of under section 26'A 

of the Indian Income tax Act, 1922, and this certificate of registration shall 
have effect for the assessment for the vear ending on the 31st day of 
March, 19 ’ 

(2) If the Income tax Officer is not so satisfied, he shall pass an 
order m tvntmg refusing to recognise the instnanent of partnership or the 
•certified copy thereof, and fumi^ a copy of such order to the applicants 

(3) The certificate referred to m paragraph (1) above shall be 
signed by the Income tax Officer who shall thereupon return to the apph 
oants the Instrument of Partnership or the certified copy thereof as the 
■case may be, and shall retain the copy or the duplicate copy thereof 

R. 5 The certificate of registration granted under Rule 4 shall have 
•effect only for the assessment to be made for the year mentioned therein 
R. 6 Any firm to whom a certificate of registration has been granted 
under Rule 4 may apply to the Income-tax Officer to have the certificate of 
registration renewed for a subsequent year Such apphcation shall be signed 
by all the partners (not bemg mmors) of the firm or where the application 
IS made after dissolution of the finn, by all persons (not being minors) who 
were partners m the firm immediately before dissolution and by the legal 
repr<'■•'tatne of any such person who is deceased and accompanied by a 
-cerC w m the form set out bdow The application shall be made withn^ 
the ufiie and subject to the conditwas, tf any, which are specified in clause 
(a), clause (h), clause (c), or clause (d) as the case may be, of Rule 2 
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Form of oppbcauon far ike Rtneaai of Regislralton of a firm under 
section 2&A of tho Ittdtan Income (ax Act, 1922 

To 

The Income-tax Officer 


Dated 19 . 

Assessment for the Income tax year 19 |I9 

1 We btg to api>ly for the renewal of 

registration of our firm under section 26-A of the Indian Income-tax Act, 
1922 for the assessment for the Income-tax year 19 {19 

instrument of partnership 

2 The— ------—was registered by 

certified copy of the instrument of partnership 
the Income-tax Officer for in the province of 

on the of 19 

and He hereby certify that fiie consbtutioa of the firm and the individual 
shares of the partners as specified m the 

mstrument of partnership 

■ - — — —. 6 0 registered on 

certified copy of the mstrwoat of partnership 
reoiains unaltered 

3 We do hereby further certify that the profits (or loss if any) of 

previous year were 

th e - dinded or credited as shoiva 

period up to the date of dissolution iver^n-ilt be 


below — 

Particulars of the apporticnmeut of the income, profits or gauue (or 
loss) of the business, profesCion or tccation in the previous year or the 
period up to the date of dissolution betueen the partners aho v-cre entidtd 
to share »» such income, profits or yoms (or loJ*) 
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appropriate columns with tbe Utter “R-* (In other cases the interest, salary and/or com 
may exceed the total proflU so at to leave a balance of net loss diviaUe m column 

iiO If any partner IS enuiled to share in prof <f but IS not liable to bear a similar 
proporuoa of any losses this fact should be indicated by putting against hu share in 
c^umn 6 the Utter “P** 

(Signatures) 

(Address) 


Note —This application must be signed personally by all the partners 
(not being minors) in the firm, or i{ made after dissolution of the firm, by 
^1 persons (not being minors), who were partners m the firm immediately 
before dissolution and by the legal ropresentatne of any such person who 
IS deceased 


R. 6-A On receipt of an application under Rule 6 the Income tax 
Officer may, if he is satisfied that Uie application is in order, grant to the 
assesscc a certificate signed and dated by him m tlie following form — 
‘The registration of the firm of granted on 

IS renei\ed by me and will remain effective for the assess 
ment for the year ending on the 31st day o( March 19 ” 

If the Income tax Officer ts not so satisfied, he shall pass an order in 
writing refusing to renew the registration of the firm 

R. 6-B In the e\ent of the Income tax Officer being satisfied Uiat Uie 
certificate granted under Rule 4 or under Rule 6-A has been obtained 
without there being a genuine firm m existence he may cancel the certificate 
so granted 

History—This section was introduced m 1930 rormerly the condi 
tions and the procedure were regulated by the definition m section 2 (14) 
and the rules framed tliereunder 

Changes in 1939—Important changes were made in 1939 in the rules 
relating to the registration of firms Firstly it is now necessary for all the 
partners to apply for registration and for renewal thereof, and the Income- 
tax Officer has no power to dispense with Uie signature of any of the partners 
even if sufficient cause be shown Secondly, full details have to be given 
in the application not only ol the constitution of the firm at the date of 
application but also of the apportionment of profits of the previous year under 
assessment. Thirdly, tlie rules codify (what was always implicit and recog 
nised by Courts —see rulings quoted below) that a condition precedent to 
registration is the Income tax Officer’s being satisfied that Uierc is a firm in 
existence as shown m the deed of partnership Fourthly, what is a corollary 
from this, the rule explicitly provides for tiie cancellation of registration 
made by mistake when there is no genuine firm in existence, neutralising tb« 
decision m S'lr Busessar Doga’s case, 1936 ITR, 66 (Nag) And lastly, 
an order of refusal to register should be in writing, the partners having a 
right of appeal under section 30 

Refusal to register —An appeal hes under section 30 against the 
refusal of the Income tax Officer to r^ter a firm, so, the order of refusal 
should be in wntmg and commuarcated to the finn 

The remedy against refusal to register a firm is only through an appeal 
under section 30, and not through a avil suit against the Crowm, Governor 
General m Council v MuUa Afuhamntad hhai, etc, 1945 I T R 10 (Nag ) 
Cancellation of Registration —Rule 6 B does not require the income 
tax Officer m terms to pass in wntmg his order cancelling the registration. 



S. 26-A] REGISTRATION OF FJRilS 91? 

Section 30 provides a nght of appeal when registration is cancelled under 
section 23 (5), but not when it is cancelled under Rule 6-B The latter 
cancellation is e\idenUy equivalent to refuse to register, and therefore ap¬ 
pealable as such 

Firm, what is a.— See section 2 (6-B) and notes thereunder as to «hat 
IS a firm, what conditions it should satisfy, etc. 

Enquiry by Income tax Officer—The Income tax Officer has power 
to call lor evidence as to the reliability oi the mstniment of partnership 
produced before him and to refuse registration if he is not satisfi^ about the 
genuineness of the partnership Bissessarlal Brtjlai v Comtnisstoner of 
Income tax, Bengal, 4 IT C 365, 57 Cal 1336, AT R 2930 Cab 449 Jam 
Shall Naiiu Shah v Comintsstaner of Income tax, Punjab, AIR. 1932 Lah 
373, 14 Lab 134, 6ITC 162 ilhansyaiiidas Ramiumar v Commissioner 
of income tax Bihar and Onsso, 1933 I TIL 213, 6 ITC 198, Raghu 
Karson v Commusioner of Income tax, B * O, o IT C 389, Sochtna Bhoy 
‘Jalee Bhoy v Commissioner of Income tax, Bombay, 6ITC 13,AIR, 
1932 Bom 116 Hajt Ghulam Rasul Khudu Bttxv Commissioner of Income 
tax, Punjab, 1937 ITIL 506 In re Sir Sundar Singh Majilhta, 1938 IT R. 
336, AIR 1938 All 4aZ, Hafz Abdul Ghafor s Commissioner of/neome^ 
tax C P, 1939 ITU 625 In re Central Talkies Circuit, 1941 I 
T R 44 (Bom ), or about the existence m law, of one Hoosen Kosim 
Dada v Commissioner of Income tax, Bengal 1937 IT R 182 Tlie onus 
i» on the nppheant to prove the genumcncss of the partnership see Dissessar^ 
lal Brtjlal v Commissioner of Income-tax, Bengal, 4 IT C 365 and cases 
quoted above It is similarly for him to prove that a partnership has come 
into CMStcoce and that it is to be assessed instead of a Hindu undivided 
family, Lacliiraiii Baldeodas v Commissioner of Income tax, B & 0, I93S 
I T R , 279 Commissioner of Income lax, Bengal v Goshia Behan Sadhu- 
khan, etc, l?^6 ITIL 219, In re GiJab Smg Joharimal 1946 ITR 246 
(Lah ) Whether the partnership is a sham is a question of fact, and if it is 
not a ^am and is m law a valid partnership the motives of the partnership arc 
irrelevant Mulla fida Ah Sullatt Ah v Commissioner of Income lax, C P, 
1937 ITR 615 Lukhmanjee \ Conmisfioncr of Income (ax, C P, 1943 
I T R 164 

Application when to be made—The rule on this point had been 
altered many times before 192S from nhich date it is substantially in its 
present form AcQordmg to the Income tax Manuvl the wonL * No part of 
the income has been asscsscvl ’ m Rule 2 (6), refer to cases m which Uic 
whole of the income of the person ui question had escaped assessment alto¬ 
gether until proceedings were started under section 34 They do not apply 
to s case ta kAk* proceedings haie bt.en taken under sectma 2} in respect oi 
the income of any person and owing lo that person’s concealing part oi his 
income or owing to a part of his income having escaped assessment for any 
reason, he has cither been declared not liable to tax, or been under-assessed 

In Hussauibhai Bohan v Commisstoaer of Income-tax, 2 IT C 43, it 
was held by the Additional Judicial Comniissioner, Central Provinces, that .t 
certificate of registration granted before April in respect of the jear com¬ 
mencing 1st Apnl IS not void. 

Assistant Commissioner’s powers—The Appellate \ssistant Com¬ 
missioner cannot himself register the firm but only condone the delay and 
ptnnit the Znconie-tax Officer lo accqit the belated application. The power 
of the Appellate Assistant CbmnusaioDcr i$ di«cretioaaiy and not amenable 
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to the juri'^diction of the High Court unless per\ersel> exerased, Chranjtlal 

6 Sons V Commissioner of Income lai, Punjab, 1937 I T R 44 

Registration—Application for—Signature of —An application made 
by an agent of tlic partners %vould not be adequate, and the registration of 
the firm on such an application is vtres and void C jT ^ C 7 
Nachappa ChetUar v Secretary of Stale and another, 1933 1 T R 330, 

7 I T C 1 11 Rang 380, AIR 1933 Rang 229 A firm was 
registered m Burma and assessed as such on the application of the local 
agent At that tune one of tlie partners was dead 'Hie son of tlie deceased 
partner who was assessed in Madras to super tax on the share of profits of 
the firm representing his father’s mlcrest objected to the registration as 
being illegal, but tlie Burma authorities would not cancel tlie registration 
On a reference to Uie Madras High Courf it was held that the assessment 
made in Madras was correct since the firm continued to be a registered one, 
and that the assesscc’s remedy was to file a suit in Burma to get the rcgis 
tration mnulled A C 1 PJachxappa Chetliar v Commissioner of Income- 
tax, Madras, 5 I T C 374 

The hint was taken and a suit filed whidi went to the Rangoon, High 
Court on second appeal That Court considered that the Madras Income- 
tax authorities ought to have delenmncd for themselves whether the assessec 
was in fact a partner in the firm and Oic registration was or was not w//ro 
vires The registration was m tins case ultra vtres because there had been 
a change of partnership (a partner having died) and tins fact was not 
disclosed to the Income tax Officer at tlie time of registration, and also 
because the application for registration had been signed only by an agent, 
C T A C T NaehittPPa CheUtary Secretary of State, 1933 ITR 330, 
U Rang 380 AIR 1933 Rang 229,7IT.C 1 

The signature of the application by a derk would not suffice, and the 
certificates would have to completed by the partners, ComHiiwioiicr of 
Income tax, Madras v GelU Krtshnamurthy etc, 1940 I.T R 121 

It should he noted that Muct 1st April, 1939, applications iot Tegiattatiorv 
have to be signed by all the partners According to the Madras High Court, 
CoHHJiijjioner of Income tax v Paa Bahadur Kavulu Subba Rao etc, 1946 
ITR 232, the word ' personally ’ excludes an authorised agent, secUon 2 
of the Powers of Attorney Act, only stales a general rule, whidi cannot 
override the speafic prov ision m Rule 6 of the Income tax Rules In prac 
tice, however, some relaxation seems to have been made especially in respect 
of persons who cannot be easily reached on account of tlic war, and the 
Income tax Officer satisfies btm^f on the statements of tlie other partners 
that tin* abstrAtt partutis’ shatt has been dxdy awhted to hwn 

Invalid partnerships —The Income tax Officer can oal^ register the 
partnership speeffied m the instrument produced before him Tlierefore, if 
some of the partners cannot be partners, eg, a Mutazvah of a IVakf or a 
mmor, the Income tax Officer cannot treat the partnership as one subsisting 
between the rooming partners and register it, nor can the wakf or the 
minor be treatea\$ partner in a loose sense and the partnership registered 
Hoojen Kasim Dada v Commissioner of Income tax, Bengal, 1937 ITR 

Fictitious firms—Where it was alleged that certain gifts had been 
made out of the capital of his business by a person to two of his employees 
and his o sons and that these sums had been reinvested by Uiese four persons 
irv the business which had therety beoMne a partnerdiip of five persons, 
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and under ihe la» the gifts had to be made m accordance »it/i the Tnmsfer 
of Property Act but were not it was hdd that the alleged firm could not 
be registered as such Abba Dado & Co v Commissiciter of Income tax. 
Burma, 193S I T R 470 AIR 1938 Rang 431> 


A firm consisting of the kartae of three Hindu families admitted eleven 
moreraembers tu, their wives and their daughters in law Tlic Income tax 
Department held that the new member hip was fictitious ami intended onij 
to reduce tax and therefore refused to register tlie firm Thereupon the 
firm transferred its rights to a firm in another province composed of tlie 
same three kartae and their ten sons and the Income-tax 0/Eccr considered 
this transfer also to be fictitious and the High Court declined to interfere 
the question being one of fact Bhagavandas Harhshtndas v Commissioner 
of Income tax C P 1938 I T R 176 

By registering a firm an Inccanc-tax Officer is not estopped from en¬ 
quiring whether the alleged partner is the real partner or not Kirpaldas 
blotandas \ Commisstotter of Income tax, Siiid, 1942 I T R aOS 
tion 26-A IS a procedural section and docs not affect the liability of a partner 
to tax whidi IS determined by sections 3 and 4 An assessment can there 
fore be made on a basis different from what lias been registered under see 
tion 26-A SiMfurjx Pallonit \ Commissioner of Income las 1945 ITR 
113 (Bom) 

On the plaang of section 16 (3) mi (he statute book a fomil) firm 
dropped out the minors and brought m an old ltd) of the family and in 
view of the foltowmg facts via, (1) the lady was given a ver> large «harc 
m tlie profits without any reason or consideration (2) the firm did not need 
the finance which the lady was alleged to have brought m (3) she could not 
account for the source of the money (4) apart from section 16 (3) there 
was no apparent ground for the change m the firm the Income tax aulhontiej 
held that the change in the firm was not genuine and the Higli Court de 
dined to interfere In re Centra! Talhes Circuit 1941 I T R 44 (Bom.) 
^Vhllc an asscssce ts at libert) so to arrange his affairs as to attract the least 
tax tlie transactions on whi^ he relics imirt be genuine 

Instrument of partnersliii>—Registration of—The mvtruincnt t> be 
produced before the Income-tax Officer to secure the registration of a firm 
need not be a registered mstnimenl under the Indian Registration Act. The 
registration by the Incosne-ta.\ Officer has nothing to do w^lh registration 
under the Registration or Partnership Acts The Income-tax Officer as 
«udi is not concemwl with the fact that llic document is mvuffiocntly stamped 
or requires to be registered under the Indian Repstration Act and i ced not 
reject smh documents as not being legal evidence since they are not adc- 
quatdy stamped nor accept them as being legal evidence merely because 
they arc properly stamped or registered. His duty is to satisfy himself that 
Uie transaction evidenced by the irulrument ts genuine and then act acconl 
mgly He is not liound by the tedinicalitio of the Indun Evidence Act— 
see notes under section 23 As a Public Officer, however, it j« incumbent 
on (he Income-tax Officer to impound a document Uial comes before him if 
it IS msuff"acntly stamped—JCi? section 33 of the Indian Stamp Act 


Hindu undivided families — \s tu members of HiihIu j i nl families 
fonnmg Uicmsclvcs into firms and being thus eligible for rcgiitralion as 
firms under tins section, see notes under vxiions 2 (6'B). 2 (9), 2S-A 
ami 26. If the It come-tax Officer finds that there i* no ooatractvul relation 
thip between U e aste'icee be cannot register ibcri as a firm. Ptyart’oi and 
1-116 
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others V Commissioner of hteome tax, Punjab, 1933 I T R 215, A I R 
1933 Lah 827, 7 I T C 31 I# there has been partial partition and m 
respect of the partitioned properties a genuine firm has been formed out of 
the mcnibcrs of tlie fntiiiJy there arc two entities ttc, the fannJy and die firm, 
and the firm is entitled to be registered if it complies ^\lth all tlic other re* 
quircmcnts of the law R B Dandhania \ Commissioner of Income fax, 
U & 0, 1944 I T R 126 

Deed of partncrship—Which to be produced before Income tas 
Officer—Lver since 1928 i\hcii section 26 was aniendtd so ns to cocer 
both super tax and income lax the dcctl of partnership to be produced be 
fore the Income tax Officer >a in nil ci o the deed m force at tiic time of 
assessment or rnllicr application 1 or the purpose of npjiortionmcnt between 
partners Iiowoer if the case falls under section 26 (1), there hnning bc''n 
a change m tlic partnership the older partnership deed also mny hai c to be 
produced if necessary The registration is \alid only for the jenr to which 
it relates nnd hns to lx, renewed every jcir by fresh application 

Deceased partner—If one of the pirtntrs mtntiontd in the iiisirun ent 
of partnership ib dead nnd ncncrtlielcss his name is included in the apph 
cation for registration it will be open to the Income tax Officer to refuse 
registration Banjee^Co % Commissioner of Income tax Burma 81 T C 
107 Chranji Lai e, Sons \ Comtmisioncr of Income tax Punjab, 1937 
I T R 44 Where a partner dies before the application for registration 
IS submitted die persons to sign the application are the partners at the 
time of application The changed partnership will be dealt witli under 
section 26 (1), and die assessment will be made on the firm as con 
stituted at the time of making the assessment but the apportionment 
between iiartncrs ivill be based on the shares in ihe previous year* 

Penalty for not distributing profits—S‘re section 28 (2) as to the 
penalty loiablc if the profits of a registered firm arc distributed othcnvise 
than in the manner set out m die instrument of partnership disclosed to 
the Income tax authorities The registration of a firm cannot be refused 
on the ground that no disclosure has been made as to when profits will be 
distnbuted Leaving profits in die business does not invalidate a partner 
ship the test is whether the partners can draw their shares when they wish 
to Kikabhai v Commissioner of Ineome tax Central Provinces 4 I T C 
178 AIR 1930 Nag 6 

Instrument of partnership—Whether can be implied—The 
following dicta may be noted 

Ordinarily a contract for a tenn constituted by a written -igreemeBt 
must be considered as having come to an end at die expiration of the 
period for which it was entered into, and the contract dunng the term 
differs from that which arises from the continuance of the relation by 
the mutual consensus of the parties after the term has expired The 
one IS to last for a certain terra the other only for so long a time as 
they both shall choose Am I then by any principle of law bound to 
assume or justified in assuming that all the special articles and con 
ditions m the onginal written deed of partnership for a term are at once 
^jjransferred by law to this new contract which has no particular hout 
the time of its duration^ That would be a wrong and extravagant 
^sumption and one that is not warranted by any pnnaple or 
authority Per L C Weslhury ra Clarke v Llach, 1 D G J &- 
S p 44 
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There is no doubt about the law that, when there is a partnership 
for a term of years, and it is aftert^ards, after the expiration of the 
term, continued at will, the rule in the absence of a contract to the 
contrary, is that it may be presumed that the ne^v business is earned 
on upon the old tenns as far as they are applicable to it, and only so 
far, and as far as the pnncaple is concerned, I do not think there is any 
discrepancy between an) of the authorities, per Lord Selborne m 
jVedson V Jfossend fron Co 11 A C 298 

Following the abo\e—and m the absence of anj thing m section 256 
of the Indian Contract Act to the contrary—the Madras High Court held 
m M F Krishna Ayyar and Sons v Commissioner of Income tax, 52 
Mad 367, 56 M L J ltd AIR 1929 Mad 67 tliat where a written 
instrument of partnership expired and the partnership was continued without 
any break, or change in personnel, tliere was no written instrument within 
meaning of section 2 (14) of the Incixne tax Act to enable the firm to 
he registered See also Comuiujioiirr of Income tax Madras v Gelh 
Krishnamuriky, etc , 1940 I T R 121 

Where the trustees of the estate of a deceased partner who arc entitled 
to continue the partnership but are given discretion not to do so or to 
vaiy the terms of the partnership decide to continue, even if on identical 
terms as before, what is formed is a new partnership The registration 
of the firm cannot be allowed unless a nevi^ msiniment is written and 
produced before the Income-tax Officer In re Mokeni.'al CoUtery, 1942 
I T R 422 (Ijih ) 

Where the shah partner can increase or decrease the number of gumasla 
partners and actually does so a new partnership is formed which should 
apply for fresh registration if it requires it Commissioner of Income lor, 
Burtna v Seth ilangoonial Lutttda Stngh 1939 I T R 208 

Letters exchanged mav constitute an mslrument of partnership Where 
the correspondence is silent or incomplete about certain matters, it is nctxs 
sary to enquire into the subsequent acts of the parties m order to asccrtaui 
the nature of the onginal agreement In a case la which the Conimissioaer 
•of Income tax refu^ to accept certam leltera as constituting an mstru 
ment of partnership because the reply of the «enior partner did not cover 
-all die points raised by the junior partners the Calcutta High Court suggest 
od that an opportunity should be given either for the junior partners to 
waive the other conditions or for the senior partner to accept them, and that 
the application for registration as amended m the light of the further docu 
meat could be accepted as if made within Umc, i e , on the date of the 
onginal application ffan Das v Commtsstarcr of htcome-tax, Bengal, 4 
ITC 473 ,AIR 1932 Cal 409 139 I C 497 

A complete instrument of partnership, i e , one not requinng to E>c 
supplemented by other evidence, is not necessar> for the purpose of rcgis 
tenng a finn In a case therefore m whidi three partners had executed 
this instrument and the fourth had died before executing it, it was left to 
the Commissioner to register the firm if he was satisfied that the dead 
person had assented to the instrument before his death, In re Ramlal 
MurUdhar, 58 Cal 1005 A case of thu «ort will not nnsc under the new 
rules whidi require all die partners to sign the application unless the apph- 
<ation la signed before the partnership instrument 

It was not necessary under the rules, as they vierc before April, 1939, 
tliat the partnership deed should be signed b> all the partners, and unilateral 
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agreements executed by gumasia partners in £a\our of Capitalist partners 
were adeqiute for the purpose, Bulchand Keshoi^das \ Commissioner of 
Income tax, Suid, AIR 1930 Sind 301 

Instrument of partnership not conclusive—^Where tliere A\as a 
partner‘;hip deed between father and son, minor sons being excluded and 
there being no capital account nor any capital contributed by the son, and 
customers were not informed of the creation of the partnership, it wras held 
that the Income tax Officer had materials before him on which he could find 
that there was no partnership in existence, Abo-vaih Bros v Commissioner 
of Income tax, Burma, (1934) 7 I T C 38 


Retrospective partnerships —^When persons enter into a partnership 
and execute a deed and say that they are to be partners retrospectively, all 
that IS meant is that tliey take accounts back to the -date mentioned They 
cannot m any other sense be partners rctrospectn ely On the other hand 
even before the date of the deed they may have been in fact partners 
without a formal deed of partnership, and in tliat case the formal deed 
either supersedes or confirms the previously existmg partnership rights 
In all cases it is essentially a question of fact when a partnerehip commenced, 
lyaddtngfon v O’Callaghan, 16 Tax Cases 187 

Specification of shares—A partnership cannot be registered under 
this section unless the instrument of partnership on tlie face of 
It specifies the individual shares of the partners, even if the Income tax 
Officer has other knowledge as to the shares Accordingly, where a partner 
ship was composed of another partnership (of four individuals) and certain 
(officr) individuals, and the instrument of partnership merely showed the 
aggregate share of profits of the smaller partnership without specifying 
the shares of each of the four individuals who were members of the partner 
ship, and the Income lax Officer refused to register the bigger partnership 
though he had registered the smaller one and knew the respective shares of 
me partners m it the High Court upheld the action of the officer, Kannappa 
^fuker V Comimssioncr of Iticome-lax, Madras, 1937 I T R 49 
Where certain minors were admitted to tlic baiefits of partnership lomtly, 
without vested, and specific shares for eadi, the nehts being govern^ 
inter se by survivorship it was held that the Income-tax Officer nghtli 
ConwnssToner of Income lax, Madras v 

Abdulla Sahib, 1942 I T R 7 


Minors as partners — See the amendment of the definition of 'partner’ 
m section 2 (6-B), so as to include a minor admittted to the benefits of 
partnership So long as there are at least two partners competent to con 
tract tlie fact that a minor has been admitted to the benefits of partnership 
wiH not st^d in the way of the registration of the firm by the Income-tax 
Umcer The Income-tax Alanual contains instructions to this effect 
^rms as partners— See notes under section 2 (6-B) 

Die following instructions adopting the rulings in laidoxalMadati Gopal 
V Lomtnisstoner of Income tax, U P. 1933 LT R 186 (AH), and 
Chandrikaprasad Ramsuxirup v Ditto, 1939 I T R 269 f All ) are found 
in the Income tax Manual ^ 

" A firm cannot legally enter into partnership with another firm R 
does not, however, follow that because i is not a partner m anotlicr 
firm what is U^senbed as its share in t’^^’"‘-ofits of such finn is not its 
income Although a firm cannot ^“’’^nter into partnership with 
another finn, yet, when two firms d/ o a larger partnership, the 
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larger partnership will be treated as one constituted by the members of 
the two firms If registrabon is applied for by the larger partnership. 
It would be allowed provided the firms entering into partner'^hip arc also 
constituted under mstnimenls of partnership pcafying the mdmdual 
shares of partners 

Registration—Cancellation of —^Lnder «eclion 23 (4) as amended bj 
•\ct X\I of 1930 it is open to the Income tax Officer to cancel after giving 
fourteen days notice the regirtralion of a firm which fails to produce tfie 
accounts and documents called for bv the Income-tax Officer under section 22 
(4) or the evidence relied on by the firm under section 23 (2) Tlie primary 
object of registration is to tax each partner on his real income and this 
cannot be ascertained if the firm defaults in produang the most important 
evidence for this purpose In other casea except when there was a ch^gc m 
the partnership between the date of regiatration and the assessment (about 
wbi^ see below) it was doubtful whether the Income-tax Officer could can 
cel the registration even if he found later on that the partnership was not 
genume In re Sxr Busissar Das Daga and others 1936 IT R- 66 (Nag ) 
Rule 6-B makes this ruling obsolete 

Partnership-^Cbange in—Between registration and assessment — 
If there is a change m ffie constilutiou of a partnership between the date 
of the registration with the Income-tax Officer and the date of assessment, 
the question will arise whether the new finn or raiJier the finn as newly eon 
stitutcd should not be treated as a s^rale asscsscc and called upon to nuke 
a return of income and register itself if it seeU that pnvilcge Such ques 
tions would be avotdcB if the fncome-tix Officer postponed registering the 
firm til] he was readj to make the assessment 

27 Where an osscsscc wiUiin one montli from the service 
ofa notice of demand issued as hereinafter 
CanceUauon or«jteumeo( pcovidcd, satis/ies (ilc Incomc-tax O^ccr 
when cause uibown. jhat hc was prevented by sufiicicnt cause 

from makmg Uic return requited by 
section 32, or that hc did not receive die notice issued under 
sub-scction (4) of section 22, or sub section (2) of section 23, or 
Oiat hc had not a reasonable opportunity to comply, or was 
prevented by sufficient cause from complying wiUi the terms of 
the last mentioned notices, Uic Incomc-tix Officer shall cancel 
the assessment and proceed to make a fresh assessment m accord¬ 
ance witli the provisions of section 23 

Previous law—Lndcr the Act of 191S, the onl) waj iri whch an 
asicssee could re-open an assessment was to get the appellate aulbonty to 
jiass an order on appeal remanding the cas«« TIic reference to ' tJic pruiajia} 
efficer of a company was onuJted jo 1939 as being uxuim-ssarv 

This sccuon IS to some extent analogous to Rides 9 and 13 of Order IX 
of the Cvil Procedure Code 

Prevented —Meaning of —Tbouxh 1 KiUitm has nut Uxii made m ibis 
section of cases m which the notice under section 21 (2) does not reach ti»c 
as&cssce it will evidently also apply to such caves ArguaMy, a person could 
not be /r« ented from doing a t^g unless he had an mlenUon to do 10 , and 
ex hyfolhesx Uie asscfsee could aat have intended nuking a return m the 
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absence of a notice havuig been sened on hini under section 22 (2), but it 
Mould be more reasonable so to read the section as to jicnint tlic 
of assessments if tlic asscssce shows tliat tlic notice under section 22 (2) 
did not rcidi him 

Appeal—Since 1939 an appeal lica aj,ain>t orders passed under 
ection 23 (4) so that tlie nssesste Im the option cJllicr of proceeding under 
si-ction 27 or of lodging an appeal agam<t the assessment itself under sec 
tion 30 There is nodiing to prevent Ins seeking bolli the remedies at the 
sdiit lime and if he does so it is not dear what will happen if the 
appellate orders of the Assistant Commissioner and the final decision of 
tlie Income-tax Officer under section 27 arc in conflict The Income-tax 
Manual recognises the right of the ac^ecscc to avail himself of both the 
remedies together 

United Kingdom Law —In the United Kingdom I-aw there is no sudi 
provision as m this •Jcction but assessments agauist ex farie or estimated 
assessments (corresponding to tliosc here under section 23 (4)] can be 
appealed against 

Onus of proof —In a procetdiog under il is section the onus is upon 
die asscssce to prove that he was prevented by sufficient cause from complying 
vviUi die vanous requirements If he furnishes no evidence it is open to 
Uio Income-tax Officer to refuse to cancel the assessment and even if he 
produces evidence it is foe the Income-tax Officer to dclenniDe the weight 
of the evidence. No qucstioo of law will arise out of die Income-tax Officer’s 
refusal Abdtd Ban ChotvdJtury v Commissioner of Income tax Burma S 
ITC 352 9 Rang 281 AIR 1931 Rang \ 0 A A K R P L A Chettyar 
Firm V Co»imi.mo)icr of Income tax Burma 5 IT C 182 9 Rang 21 
A I R 1931 Rang 97 

There is a passage in Dunltcy Is judgment in Abdul Ban Chowdhury 
case whidi suggests diat a question of law might arise on die ground of 
absence of materials for a finding But die correctness of this view was 
questioned by the Calcutta High Court In re Keshardeo Chamna 1935 IT 
R 418 in which it followed the judgment of Page Cl and that of the 
Allahabad High Court in/o/irawi 5‘Acrjfare 1934 IT R 129 56 AH 
933 AIR- 1934 All 559 The refu'^al of the Income-tax Officer to grant 
t me and his proceeding ex parte will not give rive to a question of law under 
this section Sir Han Stttgh Gour v Commissioner of Income tax C P ^ 

I T C 317 

Where the assessee has failed to comply with one of die notices referred 
to m section 23 (4) the fact that he had sufficient cause for not compl}^ng 
with another notice is not relevant and the assessment under section 23 (4) 
must stand Commissioner of Income tax C P v Laxminarain Badndas 
1937 I T R 170 

In proceedings under section 27 it is open to the assessee to challenge 
and prove the illegality and invalidity of the notices issued imder sec 
tions 22 and 23 In re Radbcylal Balnukund 1942 I T R 1311 (AH ) 
cf In re Govtndram Saksena 1943 I T R 104 (Bom ) referred to under 
section 23 (4) 

Insolvency of assessee ^As to whether an as essmei t under 
section 23 (4) not reopened under section 27 can afterwards be reopened 
during insolvency proceedii^s of the assessee see * Co v Income 

tax Officer Lucknonj 1941 ITR 215 (Oudh) nter ivavernor General trt 
Council V Sargodha Trading Co 1943 I T R.^o a larg X 



S 27} 


CANCELLATION OF ASSESSMENT 


92r 


Delaying of orders —It la not open to the Income tax Otbcer to hold 
oi er orders under this section until questions of hiv affecting the merits of 
the assessment but not tJie issues arising under section 27 have been disposed 
of by Courts finally on a reference from a previous assessment, Commissioner 
of^bicomc tax, Bombav \ B&mha\ Trust Corporation, Ltd, 1936 I T R 

Sufficient cause—An assessce who failed to produce the accounts of a 
brandi before die local Income-tax Officer when he called for than, and 
promised to produce them before the Income-tax Officer assessmg the head 
office faded to produce lliem before the latter officer also on Uie ground 
that it inconvenient to produce the branch accounts at the head office. 
Held, that the assessee was not prevented by sufficient cause from producing 
the accounts before the Income tax Officer 

The word ‘prevent mvohes some definite active 

cause, making compliance with the order impossible and not a passive 
cause such as the opinion that coinpinnee is not obligatory because of 
rights supposed to be secured under the Act ‘, LaeJiJmaiidas Baburam 
V Commtmoiirr of Income tax U F. 2 I T C 35 (All ) 

In Aa;onHiaf v Commissioner of Inceme-iax, U P, 31 T 

C *151, /I I R 1930 All 209, tlic same High Court ruled that the question 
whether an assessee la prevented by suftiaent cause from complying with the 
notices issued by the Income tax Officer is a mixed question of fact and law 
IVhile the question whether there was suffiaent cause is one of fact, Sheo 
datlrai Paiiiialal v Commissioner of Income tax, U P, 1941 I T R 118 
(All ), the question whetiier there is evidence at all is one of law Chatur 
bhu) V Cominissioner of tneome tax, U P, 1941 I T R 286 (Oudh) 
In Ramkumar Mokanlals case, 3 I T C 375, 119 1 C 569, the Allahabad 
High Court held on the facts of the case (hat the assessee was not prevented 
by suffiaent cause The Patna High Court have also taken a similar view, 
China Rainilal v ComMiisnoiicr of Income tar, 5 I T C 28 The latter 
High Court have held m the ca<« of a company that the non audit of its 
accounts or successive extensions of tunc granted by tlie Income-tax Officer 
up to a certain stage did not constitute sufficient cauve for its not filing a 
return of income m time, Manbhum Transport Co v Commissioner of 
Income tax, 6 I T C 203 

In Stza Pralap Bhattadu v Comwiiinowcr of Income lax, IT C 323, 
A.IR- 1924 Mad 880, Ktimarasunmi Sastn, I, held in that first instance 
that It was aitirclj a matter for the Income-tax Officer to decide whether 
on the partic^ar facts of the case the assessee had shown sufficient cause 
and that even if tlic High Court considered that tlic Income-tax Officer had 
judged harshly and made the assessment ex parte the High Court liad no 
junsdiction to interfere under section 66 Hus was appealed against On 
ippeal Couts Trotter. C I held that the quc»tioii was essentially one of 
fact but Krishiian, J held that the discretion vested m the Income-tax 
Officer under section 27 <houJd be exercised /udtciall) tluit the question is 
one of law and that though it mav be open to a Higli Court to order a refer¬ 
ence under section 66, it would not do so unless Uie discretion wns pnma 
facte urproperi) or jJJcgally exercised The view taken by Krishnen, /, 
was also taken by the Rangoon Hi^ Court v\P K N P R Chelhior Finn’s 
rose, 4 I T C 340,8Rang 203 A.IR 1930 Rang 33, which however was 
ovcrniJed in effect bv a Full Bemh of the same Court m AbJiJ Barce Chau- 
dhun s rose 5 I T C 3S2 9 Rang 281, A I R 1931 Rang 194 The latter 
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High Court ruled in A K R P L A Chelltyar's case, 9 Rang 21, A.IR 
1931 Rang 97, 5 IT C 182, that the only question of law that can arise in 
buch cases is whether there was evidence to show that tlie assessee 
was prevented by sufficient cause The Court will not consider whether on 
the facts the inference of the departmental auUionties was correct. The 
ruling m Abdul Barees case was followed by the Lahore High Court who 
decided that the question is essentially one of fact, Nannehii^ Janhdas v 
Commissioner of Income tax, Punjab, 1934 ITR 333, Vttiial v Commis 
Stoner of Income tax, CP, 1938 ITR 264 Questions of law can, how¬ 
ever, arise, eg, the illegality of the notice not complied with and can be 
made the subject of a reference, Rajmani Devi v Commissioner of Income 
tax, 1/ P, 1937 ITR. 631 

According to the Judicial Conunissioner of Nagpur, however, the words 
satisfies and was prevented by sufficient cause m this section are 
practically identical m meaning with the similar words in O IX R 9 and 
O XLI, R 19 of the Civil Procedure Code Commissioner of Income tax 
V Laksiniunaram Badndas Agarwal, 1934 ITR. 246, AIR 1934 Nag 
183 

As to whether the time allowed to the assessee for the purpose of com 
pliauce with the Income ta.x Officer’s notices is reasonable, see notes under 
cction 23 (4) Ordinarily the question is one of fact but m extreme cases 
It may be a question of law whether the time was not too short to be reason 
able In re Sadaram Puranchand, 5 ITC 459, AIR 1931 Cal 729, see 
also Sacchidananda Sinha v Commissioner of Income tax, Bxhar and Onssa, 
1 I T C 381, 3 Pat 664 

The followmg rulings may also be noted though they do not relate to 
Revenue cases — 

Per Kershaof, C J , and Fulton, J — The Judge had 
a discretion to decide on the application, and it becomes necessary to 
enquire (1) what is the meaning and extent of such discretion, and 
(2) Under what Circumstances it can be said to be illegally exerased 
In Sharpe v IVakefield, (1891) A C 173 at 179, Lord Halsburj, 
L C observed 

An extensive power is confided to llie justices m their capaaty 
as justices to be exerased judioally, and ‘discretion’ means, when it is 
said that something is to be done within the discretion of the authorities 
that that something is to be done according to the rules of reason and 
justice, not according to private opimon— Rook^s case, 5 Rep 100, a, 
according to law and not humour It is to be not arbitrary, vague 

and fanciful but legal and regular And it must be exercised within 
limit to which an honest man competent to (he discharge of his 
office ought to confine himself—IPi/roi* v Rastall, 4 T R at p 757 
So mPe^ V Pote/cr, 33 L J M C 101, where justices thought proper 
not to enforce the law because (hey considered that the Act in question 
was unjust in principle the Court of Queen s Bench compelled them by 
a peremptory order to do the act which nevertheless the statute bad 
said was in their discretion to do or leave undone So again m the 
^ overseers who were required by 3 and 4 Vict , c 61, to certify 
wheffier applicants for beer licences were real residents and rate payers 
of me parish, it was held that th^ were not entitled to refuse the certi 
ficate on the ground that in their opimon, there were already too many 
public houses, or that the beer sh<^ was not required So a discreuon 
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which aiipowered ju^itices to grant licences to iim keepers as in the 
cxera!>e of their liiscretioa they <Ieetned proper would not be exercised 
b) coming to a gcileral resolution to refuse a licence to evcrjbody who 
would not consent to take out an excise licence for the sale of spirits— 
Reg V SylvesUr, 31 L J M C 93 " 

The general result of the cases ts stated by IVills, J m Sharpe v 
Wakcfeld, (18S8) 21 Q B D 66 at p 80 as follows — 

‘ So far it IS I think impossible to contend that there was 

ail} limitation upon the absdute discretion of the justices, 
wJicn applied to for a new licence to grant or refuse it upon any 
grounds which to tliem seem fit grounds to act upon, provided that 
there IS a real judgment exercised m respect of the individual case I 
mean to exclude, for instance a ca^e m whidi the grotmd of refusal 
had ab oIutcl> nothing to do with the question in hand as for instance 
where the justices refused the licence became the applicant had not 
taken out a spirit licence —Reg v Syhestir, 2 B & S 322, or where 
they had laid down a general rule that the> would grant no more hcences 
in tlie Icxrahty —Reg v huttces of tVoIsall, 3 C L R 100 In such 
cases there ts really no exercise of discretion at all, and tt is very much 
as if the licence had been refused because the applicant wore a blue 
coat or a white hat But where it cannot be shown that no real 
discretion had been exercised the applicant has in case of refusal, no 
other resort and must submit to his fate ' 

'Appl)ing this pnnciplc we base to consider whether in the present 
case we are satisfied that the Judge has exercised no real discretion, 
if he had evidaice before him, which would fairly warrant a reasonable 
man m his position coming to^the conclusion at which he amted. 
It cannot be contended that he exerased no real discretion In such a 
case, there would be no question of law injohcd, but he would be 
deciding a question of fact on reasonable and proper grounds which 
would not entitle this Court to mterfere It has even been decided in 
such a case that the mere fact that the Court above would have come 
to a different conclusion is no ground for interference —Ranchodjt v 
Lallu (1882) 6 Bom 304 and Faiima Begam v Hans, (1887) 9 All 
244 *, Parvati v Canpali, 23 Bom S16 

Per Sir Arnold While C J — The test is—Has the discretion been 
exercised after appreciation and consideration of all the facts which 
are material for the purpose of enabhng the Judge to exerase a 
judicial discretion and after the application of the nght pnnaple to 
those facts? If a discretion is exercised under these conditions and 
a certain conclusion is arrived at, that conclusion is an exercise of dis 
cretion judiaally sound though an appellate tribunal might be disposed 
to draw a different inference fixmi the facts _ \ 

hichilappa Nateker v /?o»Kiin«/cwi PiUai, 25 Mad 167 

Per Sehtidbe, C J —" When for some reason a man 

has not attend^ a case m Court, and there is no suffiaent explanation 
of his absence, the case, b> reason of his absence, is allowed to go ex 
parte If he comes to Court afterwards and asks that his case may be 
restored to file ^e question to be considered by the Court is not whe 
ther by some human pos«ibihty, being wise after the event he could not 
have got there m time or whe&er a man who studied his railway guide 
a little better, would not have got in another tram or taken another 
1-II7 
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route, but ubelJicr a J«au JjonesUy mteuded to be m Court and did his 
best Uiough m Ins own stupid way, to get there m time, and once the 
Court IS satisfied, as was the fact in this case, that tlic man did try to 
get there and tliat he would ha\c got there m time but for the inter¬ 
vention of an inevitable accident for whidi he was in no way responsible. 
It IS the duty of llic Court, m my judgment, to set aside the judgment, 
mulcting, ui proper cases, the delmqucnt man m costs In all those 
cases, this universal panacea for healing wounds, as it has been called 
in England will properly be applied It is not right in cases of this 
kind that tlie man should ha\c his case disposed of without being 
heard Tliesc Courts are here so that people who have cases can have 
those cases heard and determined, and it should nc\ cr be the mtentioo- 
of the Court Uiat a man should be depnved of a hcanng unless there 
has been somcUnng equivalent to misconduct or gross negligence on 
his part or something whicli cannot be pul right, as far as the other 
side IS concerned by making the man to blame pay for it » 

Arunachah Ayyar v Subbaramtah, 46 Mad 62 

2S (x) If the lucomc-tax Oflicer, 
Pouai,fo,con«.l<«.niof tUo AppcUatc ^sistont Commissioner or 
income or improper iinui- thc Appellate Tribunal in the course of 
buuon ofprotiM proceedings under this Act, is satisfied 

that any person— 

(a) has without reasonable cause failed to furnish tlie 
return of his total income whicli he was required to furnish by 
notice given under sub section (i) or sub section (2) of section 22 
or section 34 or has without reasonable cause failed to furnish 
It within thc time allowed and in thc manner required by such 
notice, or 

{b) has without reasonable cause failed to comply wth a 
notice under sub section (4) of section 22 or sub-scction (2) of 
section 23, or 

(c) has concealed the particulars of his income or deli¬ 
berately furnished inaccurate particulars of such income, 
he (or It) may direct that such person sliall pay by way of penalty, 
m the case refericd to in clause (a), in addition to tlie airourt 
of the income-tax ard suptr-Ux, if any, payable by bwn, a sum 
not exceeding one and a half limes, that amount, and tn tlis 
cases referred to m clauses (A) and (c), in addition to any tax 
payable by hun, a sum not excccdmg one and a half times the 
amount ot the income-tax and super-tax, if any, which would 
have been avoided if the income as returned by such person 
had been accepted as the correct income. 

Provided that— 

(a) no ^nalty for failure to furnish the return of his- 
total income shall be imposed on an assessec whose total income 
IS less than three thousand five hundred rupees unless he has 
been served with a noti under sub-section (2) of section 22 , 
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(6) where a person has (ailed to comply with a notice 
und 1 sub secticr (2) ol section 22 cr s ction 34 and proves 
that he has no inc'^me liable to tax, tin penalty impo'abic under 
this sub si ction shall be a penalt«r not exceeding twenty five 
rupees, 

(c) no penalty shall be imposed under this sub stction 
upon any person assessable under section 42 as tlie agent of a 
person not resident in British India for failure to furnish the 
letum required under section 22 unless a notice undei sub¬ 
section (2) of that section has been served on him 

(d) ^\^len the person liable to penalty is a registered fiim 
or an unregistered firm treated under section 23 (5) ( 5 ) as a 
regu'tercd fiim, so that the amount of the income tax and super 
tax payable by the firm itself has not been determined that 
amount shall be taken to be an amount equal to the tax which 
would have been payable by an unregistered firm on an income 
equal to the firm s total mcome, and, m the cases referred to m 
clauses (6) and (c), the amount of the mcome tax and super tax 
which would have been avoided if the income as returned had 
been accepted as the correct mcome, shall be taken to be the 
difference between the amount of the tax which would have 
been payable by an unregistered firm on an income equal 
to tlie firm s total income and the amount of the tax payable 
by an unregistered firm on an income equal to the mcome of 
the firm as actually returned by the firm 

(2) If the Income tax officer, the Appellate Assistant 
Commissioner or the Appellate Tiibunal m the course of any 
proccedmgs under this Act, is satisfied that the profits of a regis¬ 
tered firm have been distributed otherwise than m accordance 
with the shaics of tlie partners as shown m the instrument of 
partnership registered under this Act governing such distnbution, 
and that any partner has thereby returned his income below its 
real amount, he (or it) may direct that sucli partner shall, in 
addition to the mcome tax and super tax, if any, payable by 
him, pay by way of penalty a sum not exceedmg one and a half 
times the amount of mcome tax and super tax which has been 
avoided, or would have been avoided if the mcome tetumed by 
such partner had been accepted as his correct income, and 
no remnd or other adjustment shall be claimable by any other 
partner by reason of such direction 

(3) No order shall be made under sub section (i) or 
sub section {2) unless the asscsscc or partner, as the case may be, 
has been heard, or has been given a reasonable opportunity of 
bemg heard 
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(4) No prosecution for an offence against this Act shall 
be instituted in respect of the same facts on which a penalty has 
been imposed under this section 

(5) An Appellate Assistant Commissioner or the Appellate 
Tribunal on making an order under sub-section (i) or sub-section 
(2) shall forthwith send a copy of the same to the Income-tax 
Officer 

(6) The Income-tax Officer shall not impose any penalty 
under this section without the previous approval of the Inspecting 
Assistant Commissioner 

History —See section 24 and section 39 (a) of the 1918 Act Under 
that Act, penal assessment could be made only in making anj assessment 
or adjustment now it can be made ‘in Ibc course of any proceedings 
under this Act The latter would include, for example, cases of refunds 
under sections 48 and 49 as well as rcvisional proceedings (before 1941) 
under section 33, while the fonner would not 

Sub-section (2) was introduced and consequential alterations made 
in tlie other parts of the section m 1930 

Extensive changes were made in 1939, vis , (o) It was made clear that 
the section applies both to income tax and to supertax (b) the maxi 
mum penalty was increased from the amount of tax awarded to one and a 
half tmes that amount, (c) the penalty is imposable not only for con 
eeahnent as before but for failure to submit returns and m time and in 
proper manner—^whether sito »«o<k imder section 22 (1) or m response to 
a notice under section 22 (2) even for failure to submit accounts under 
section 22 (4) or evidence under section 23 (2), (d) certain provisos 
\^cre simultaneously added to mitigate the ngour of the new provisions 
Proviso (d) was added m 1940, in order to fill a gap that existed 
because under section 23 (5) no tax is payable by the finn 

Commissioner —The Commissioner has been given no powers now under 
section 28 In reiisicmal proceedings before him under section 33 A it is 
not open to him to pass any prejudicial orders whether under seebon 28 or 
otherwise 


Without reasonable cause —Cf sufficient cause under section 27 

Ine failure need not be 'wilful', even gross negligence would bring the 
-assessee wilhm the mischief of this secUou There must be some element 
■or circ^stonces beyond control to ehmniate the operation of the section 
It Would obviously a question of fact whether there ivas reasonable 
would he to the Appellate Authonbes 
Tribunal on this question no reference would he to the 
High Court Questions of law could howeier arise about the legality of 
notices and so forth 

Failure to submit returns—Sub section fl) can be applied to all 
.es of failure without reasonable cause to submit returns whether (0 
der section 22 fU ^.vh,rh th. - -- ^ or (2) 


■rases of failure without reasonable cause to submit retu...- _ 

under seHion ^ (1) which the taxpayer has to submit suo mo/u, or (2) 
under seebon 22 (2) m response to a notice from the Income-tax Officer 
■or (3) under section 34 in response to a similar notice, and also of failure 
in all the three rases, (4) to submit the return m time, or (5) to submit 
them in the manner required 
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Even if a return is subnuttcd under section 22 (3) before the assess 
nicnt lb made, the as^essee will still be liable to a penity for not submitting 
the return m the first instance vnthjn the time allowed (by section 22 (1), 
section 22 (2) and section 34 respectively, as the case may be) 

An incomplete or unverified return would not be a return in the manner 
required i e by sections 23 34 and Rules 18 et seq 

Failure to submit accounts or evidence—Failure without reasonable 
cause to submit accounts or documents m response to a notice under section 
22 (2) or to submit evidence m response to a notice under section 23 (2) 
IS also liable to be visited with penal^ under this section 

United Kingdom Law—^Therc arc various penalties corresponding 
to the different arcumstanccs arising under this section and the plan of 
the law IS not very logical The Maanillan Committee recommended a 
radical revision mcludmg an option to the tax payer to have proceedings 
for penalties dealt with bj Courts of law instead of by Income-tax Com 
raissioners It was held in Attorney General v Lloyds Bank (Ltllicrap's 
executor) 1945 K B D that it i$ no defence against the levy of a penalty 
to saj fiiat the Ial<e statements did not in fact give nse to any larger relief 
han if the true income had been returned In India however the quantum 
of penalty is a multiple of the tax sought to be avoided and in such a case 
no penalty could be levied On Uie other hand a prosecution would lie 
section 52 

Concealment—Question of fact—It is clear that it must be a ques 
lion of fact whether there has been concealment or deliberate misrepresen 
tation Relevant amsiderat ons would be the magmtude of the omitted 
income the method of accounting the nature of the transactions omitted 
and the evidence adduced by the assessee So long as there is evidence to 
support the finding of the Revenue Officers no question of law can ordi 
nanly arise In re Lachhmondas Brajballabdas 1942 I T R 186 (All ) 
Lachhmandas Mehrcland v Income tax Appellate Tribunal 1944 I T R 
432 (Lah ) 

While the Revenue authorities ought to act fairly and reasonably 
accord ng to the circumstances of each case the quantum of penal^ within 
the maxmnini limit laid down by this section is a question of fact and not 
of law K M O ChetUyar Firm v Commissioner of Income tax Burma 
(1934) ITR 160 7ITC 187 A A B Chettiyar Firm v Com¬ 
missioner of Income tax Burma (1934) ITR 386 (F B ), 11 Rang 
7o A I R 1933 Rang 30 6 I T C 385 and the High Court wiU not 
interfere so long as the Income tax AuUionties do not act capriciously or 
vrbitrarii> In re Gopdldas PurusholamSas 1941 ITR 372 (All) 


For the purpose of impos ng the penalty the true figure of profit is 
not that estimated by the assessee or shown in his books but that determined 
by the Income tax Officer if the books are not reliable It is also not 
necessary for the Income tax Officer to specify each item in detail or the 
method of computation or estimate involved m the concealment Butto 
Kristo Kamala Saha v Commusutner of Income tax Bihar and Orusa 
5 I T C 122 The maximum penalty is the difference (now one and a 
half tunes) between the tax on the income declared by the assessee and that 
on the true income assessable under the Act—not merely the tax on the 
block of income concealed K Hf O Cheiltyar Firm v Commissioner of 
Income tea Bnma (1934) ITR 160 7 I T C 187, AAR, 
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Clicltiyar Firm v CojHWWJionfr of Income-tax, Burma, 1934 I T R 
386 (r B ), 11 Rang 75, A.I R 1933 Rang 30. 6 I T.C 385 

The evidence required for a penalty under section 28 need not neccs 
sanly be stronger than that rcquir^ for an additional assessment under sec 
tion 34 Istafakhan v Commtssioner of Income tax, U P, 1942 I T R 
435 (Oudh) The jmposition of penally, however, is not a matter of guess 
%\ork The Income lax authority must ha\a before it such evidence as would 
satisfy a reasonable person Uiat tlicrc lias been concealment. Commisnoncr 
of Income tax, Madras v Veera Venkalaramtah, 1943 I T R 308 

In regard to cases of concealment, the words ‘ and lias thereby returned 
It below its real assessment have been omitted in 1939, endcntly because 
they were superfluous 

Penalty is m all cases m addition to the tax payable 
Provisos (a) and (6) —It will Ik. ‘•cen that the penalty is measured 
either by Uic tax payable or by tlic lax avoided, and in cither case it is 
obvious that an assessment must be made before the penalty can be levied 
Under section 23, no assessment can be made m the event of non submission 
of letunv under section 22 (1) except by service of notice under section 22 

(2) If these considerations are borne in mind, the following consequences 
seem to anse — 

(1) The reference in proviso (a) to a notice under section 22 (2) 
IS superfluous, the proviso merely means that no penalty will be levied on 
persons with a total income of 3 500 

(2) If an assessee fads to submit a return under section 22 (1), 
but submits one under section 22 (2), he will be liable for a penalty m 
respect of his initial default, even though his later return ina> be accepted 
*» toto This may seem harsh but is evidently intended 

(3) Wliere there is a failure to submit a return even when called 
ior, the penalty will be measured by the ' best judgment' assessment made 
under section 23 (4) and if eventually, whether as a result of action under 
section 27 or on appeal, Uie assessee proves that he has no income liable to 
tax, proviso (t) will restnet the penalty to a maximum of Rs. 25 On the 
other hand this result is not altogether in accord with the wording of the 
section Under the substantive part of the section Uie penalty imposable is a 
multiple of the tax payable or avoided and if the latter is ' ml ’ the multiple 
must also be ' ml and there is no need to lunit it to a maximum 

(4) If a case is re*opencd under section 27 and the assessee has some 
income or where an assessment tinder section 23 (4) is reduced on appeal, 
it is not clear whether the penalty for initial default should be measured 
with reference to the total income in the original assessment or that m the 
revised assessment. 

Proviso (c) —^The object of the proviso is to give the agent of a non 
resident a speafic opportumtv to submit a return of income 

Proviso (d).—Inserted m 19-10 Alls a gap, for under section 23 (5), 
no tax IS payable by a registered firm or unregistered firm assessed as it 
registered 

Income—The word in tins section means assessable income after 
allowing for the legitimate deductions or exemptions and not the gross 
mcome and a person cannot therefore escape the penalty imder this 
tion merely on the ground that while his * deduct ’ entries were false, his 
gross income was true, Nagtnchand Skiv Sahai v Contmtssiotter of Income 
iax, Punjab, 1938 ITR 534, AIR 1938 Lah 620 
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"In the course of any proceedings'—According to the Allahabad 
High Court the use of the present tense ‘ has furnished restricts the power 
of imposing penalty to cases of concealment durmg the particular proceeding 
before the Income*tax authon^ It was held therefore in a case in which 
there was concealment m the onginal assessment under section 23 but not 
in the supplementary assessment under section 34 that a penalty could not 
be levied at the tune of the latter assessment in respect of the earlier con¬ 
cealment, Ma^aram Durgaprasad v Coinmtsswner of Incomettax, 5 I T.C. 
471 In this view an Income-tax authonty can levy a penalty only if he 
detects a concealment then and there, so to speak, as it was made or attempted 
Accordingly it was held m another case by the same High Court that where 
the income was returned wrongly both durmg the original assessment under 
section 23 and also during the supplementary one imder section 34, that a 
penalty could be levied in respect of the concealment m the latter, In re 
Baluk Prasad KJtatn, 5 I T»C 138 

On the other hand, the Madras High Court have held that if m the 
course of revision the Commissioner finds on the matenaU of the original 
assessment tliat there had been a concealment, he is empowered to levy a 
penalty, Co>n*nissioner of Ifuome~lox, Afadras v Shetkh Abdul Kadir Afara- 
sa^ar, 3 I T C 372, A.I R 192S Mad 257 This was, however, under 
the pre 1939 Law The Commissioner acting under present section 33-A, 
cannot impose any penalties 

Executors—The Income tax department cannot it would appear, 
proceed against an executor for penalties m respect of defaults by the asses- 
see when no penalty proceedings were pending against this latter at the time 
cl his death Cf Attorney General v Canter, 17 A T C 236 (K.B D ), 17 
ATC 4^ (CA.) which arose under a Speaal United Kin^om Act of 
1934 regarding claims by and agamst the estate of deceased persons 

“Deliberately"—Accidentil mistakes cannot be penalised see also 
section 22 (3) 

Unauthorised Agents —'ho penalty can be levied under this section 
in respect of concealment m a return of income filed by an agent who has 
no authonty to file such return. Raja Sayyid AfaJiomed Afeltdi v Commu- 
snier of Income tax, C P. atid V P, 1935 ITR 202, AIR. 1935 Oudh 
505 

If an Assistant Commissioner refuses to admit an appeal on ground 
that no appeal lies the assessment having been made under section 23 (4), 
there are no proceedings before him m the cour:>c of vvhidi he can impose 
a penalty under this section Also, if against a penalty so imposed, an 
appeal is made to the Commissioner under section 32 (now, the Appellate 
Tnbunal, under section 33) the latter cannot rc-impose the penalty and thus 
validate the very order under diallenge. Similarly, it would not be open 
to the Commissioner (now, the Appellate Tribunal) to re-impose tlie penalty 
when an apphcation is presented under section 66 (2) for a reference to 
the High Court on the legality of the penalty, Banarsx Das v Commissioner 
of Income-tax, 1936 ITR 218, AIR 1936 Lah 585 

Appeal—Right of —As r^rds appeal against a penalty imposed uniler 
this section by the Income-tax Ofiker, see section 30, and as reprds appeal 
against a iic^ty imposed by the Assistant Commissioner on appeal, see 
section 33 There was foimerly (before 1939) no nglit of appeal apinst 
a penalty levied in the course of revtsional proceedings by the Oromissioner, 
nor a nght of reference to the High Court, lon^ Dhogat Ramavatar v. 
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of Income tax, Bihar and Ortssa, 3 IT C 418, A.I R 1930 
Pat 418 but jf a question of law arose out of Uic Coinnussionef's order m 
revision a reference lay to the High Court between 1933 and 1939 In 
exercising llic present revisional iiowers conferred by section 33 A the 
Commissioner cannot levy any penally 

An order ishcther origin^ or ap]>cllatc, pajsed by Uic Tnbunal in res 
pect of a penalty is fiinl unless a question oT" law, arises out of the order, 
III which ease th it question can go before the High Court 

Improper distribution of profits-^TiiL object ot «ub section (2) 
ts to dieck evasion of tax whtdi is possible, ly Uie dominant partner under 
stating his true share in the course of getting the firm registered and thus 
reducing the tax payable Tlie words goieming such distribution" must 
be read with reference to section 26 These provisions will presumably 
apply also to eases of non distribution how ever, htkahhai v Com 

nussioucr of Income lax C P 4 I T C 178 ^\hldl was decided before this 
sub-^cclion was introduced 

Reasonable opportunity’—\Vlictlu.r reasoinblc opportunity was 
given or not is a question of fact Dutto Krulo Kamala Saha v Comtnis 
notier of Income tax, Bihar and Ortssa 5 I T C 122 Normally, it would 
be necessary to serve a notice on tin. assessce Banarstdos v Commissioner 
o//«cowic/ar Punjab 1936 ITR 218 AIR-1936Lah 585 Sometunes, 
the Income-tax Officer may presume tliat the assessee had 'eonslructne 
notice As to what this is it is— 

' the knowledge whidi Uie Courts impute to a person (upon a pre 
sumption so strong of the existence of the knowledge that it cannot 
be allowed to be rebutted) either fnan his knowing something which 
ought to have put him to further enquiry or from his wilfully abstain 
mg from enquiry to avoid notice ’ per FarxvcII J, m Hunt v Luck, 
(1901) 1 Ch 52 (Stroud ) 

There is no forni pre^enfaed for giving notice to the assessee under this 
section before he is penalised 

It IS not necessary for the Income tax Officer to wait till the comple¬ 
tion of the assessment or other proceeding before he can issue a nohee 
under this section asking tlie assessee to Uiow cause against his being pens 
lised The section does not require the Income-tax authonty to be satis 
fied about the concealment before issuing the notice He need be satisfied 
only before levy mg a penalty In re Batuk Prasad Khatri, S I T C 138 
According to section 28 there is no difference between tlie procedure 
which the Income tax Officer should adopt and that which the appellate 
authorities should adopt Obviously tlie latter can act only after the con 
assessment therefore there is nothing to compel the Income 
tax Officer to issue a notice under section 28 before condudiiig tlie assess 
I^T^R Shoiv V Commtsstoner of Income-tax, Bengal 1944 


Forthwith 
but as soon as 
469 


does not mean at once wjUiout the lapse of any interval 
possible thereafter R v Berkshire Justices, 4 Q B D 


CondiUons to be satisfied—Three ingredients make up the condi 
tions Precedent to the infliction of a penalty, In cases of concealment of 
income wi , (l) In the course of a proceeding the Income tax authonty 
must be satisfied that the assessee has deliberately furnished inaccurate 
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particulars of his iiicoiuc and therein returned it below the real income 
(2) there must be a dctemunation h> the authority that the assessee has so 
iumished inaccurate particulars and (3) the authority refuses to accept 
as correct the income returned by the assessee In re Ma^aram Durga 
Prasad a I T C 471 (All ) 

Evidence as to real income—Though this section relates not to the 
assessment of income for the purpose of levying tax but to the imposition 
of a penalty evidence adduced by tlie assessee purporting to disclose his 
real income is both rckiant and admissible—not for the purpose of vary 
iiig the assessment but m order to show either that no penalty should be 
imposed or that it ought to be less Uian the maximum The Income*tax 
aulhontv therefore must not shut out such evidence AAR Cheltiyar 
Firm \ CoMiHiirriOMcr of Income tax, Burma 1933 I T R 285 11 
Rang 7a A I R 1933 Rang 30 6 I T C 385 (F B ) 

Approval of the Inspecting Assistant Commissioner—Sub section 
(6) was added in 1939 Over and above this the Government announced 
in the legislature that work m connection with the levy of penalties would 
be centralised m the Office of the Central Board of Revenue It should be 
noted however that the levy of penalties can be appealed against to the 
Appellate Assistant Commissioner and the Appellate Tribunal 

The control of the Inspecting Assistant Commissiooer is purely ad 
ministrative and he need not give a hearing to the assessee only the 
authonty levying the penaltv i$ under obligat'C’u to hear tlie assessee 
In re Gottnaram Taitsukhrat 1944 I T R 4d0 (All ) Lockhntandas 
Mehrchand v Appellate Tribunal 1944 I T R 432 (Lah ) 

Revised retum—Effect of putting in—The fact that the asses ce 
has put in a revised return will not absolve him from the penalty under 
this section if in the original return he had ' deliberately furnished inaccu 
rate particulars of income etc irre<p€ctive of whether his revised return 
is valid under section 22 (3) or not Commissioner of Income lax, Madras 
V A Rm ALA Arunaehalam Chettiar, 55 M 827 6 I T C 58, 
AIR 1932 Mad 433 


This deasion was given with reference to section 22 (3) as it stood 
before amendment in 1939 A fortton, therefore imder the new law, a 
revised return will not save the lax payer from penalty for concealment in 
the original return 

The Bill of 1938 as introduced contained an express provision that the 
submission of a revised return under section 22 (3) shall not operate to 
prevent the imposition of a penalty under section 28 (1), but the Select 
Committee omiUcd the provisKKi in die view Uiat it was unnecessary. 


Order when to be passed—^The words payable by him ir^eaii to 
which he has been assessed irrespective of whether the amount lias been 
paid or not and it is open therefore to the competent authonty to pass an 
order after the tax has been paid and it is not necessary for bun to do so 
before the tax is paid Vtrbhan Bansdid v Commisstoner of Income tax, 
Punjab (1938) I T R 616 AIR 1938 Lah 749 

Prosecution—Tlie second proviso [present sub-secuon (4)] does not 
bar a prosecution with reference to other facts All that it does is to bar 
a prosecution m resp^ of the same facts on which a pei^ty has^bc^ 
unpo'ed under this section See S v Hussant Ally 


1 I T C 48, 43 
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Ms<I ^99 55 1 C 1005 a case va5er ihe 191B Act rchlmg to z pro- 
sccution for failure to produce accounts along with a penal assessment for 
a false return 

Penalty when proceedings are illegal —An as cssec whose income 
had escaped asscs'inient was served by the Income lax OlFiccr with notice 
under section 34 There was no response to the notice and the Income- 
tax Officer assessed him under section 23 (4) An application nndc under 
section 27 was rejected and on appeal against this rejection the Assistant 
Commissioner held that there had been no \aiid service of notice The 
Commissioner of Income tax did not set aside the Assistant Commissioner s 
order but proceeded to re-asscss under section 34 Held that the pro¬ 
ceedings under sections 33 and 34 were null and void and lliat the Income- 
tax Officer could not lev> penally under scebon 28 since there were no pro¬ 
ceedings under the Act She^k Abdul Kadtr Marakayar & Co v Com 
nnssioner of bicome tax 2 I T C 372 AIR 1928 Mad 257 

Applicability to supertax—^Thc Alhhaba 1 High Court ruled lha 
this section being a penal provision should be construed strictly and that 
the word income-tax did not include super tax in the absence of a clear 
intention to the contrary In re Batuk Prasad, 5 1 T C 138 See how 
ever section 58 in tins respect which has been the same at all matcnal times 
This decision has now been nullified by the amendment of the section in 
1939 so as to refer in terms to super tax 

Jurisdiction of appellate authority to impose or enhance penalty 
—See Pitta Ramasiiamxah v Commissioner of Income /cur 2 I T C 196 
40 Mad 831 AIR 1927 Mad 49 Mdik Damsas Kluin v Commw 
sioner of Income tax V 117 F P 1944 I T R 489 in both of which 
the assessce argued unsuccessfully that the Appellate Assistant Commis 
sioner had no jurisdiction to hear the appeal {both cases under the pre* 
/XV? when Jbere >yas no appez) against assessments under section 25 
(4)1 the assessments though purporting to be made under section 23 (3) 
having ^en really made under section 23 (4) and that therefore there were 
no val d proceed ngs before the Ass stmt (^mmissioner to enable him to 
a penalty See also notes under secUon 31 from which it will be seen 
Assistant Commissioner has been given power since 
1939 to enhance a penalty under section 28 dunng appeal 

2S) When iny tax penalty or interest is due m conse¬ 
quence of any order passed under or m 
Not ce of demand pursuancc of this Act, the Income tax 

Officer shall serve upon the assessec 
or other person liable to pay such tax penalty or interest a notice 
ot demand in the prescribed form specifying the sum so payable 
Rules —For the \ oticc of Demand un Icr sect on 29 see Rule 20 

m 1922 and again completely 
recast in 1939 Its terms are iwv wide and it covers all cases in which tax 
or penalty has to be recovered cb whatever grounds 

The reference to interest ^^is made m 1944 consequent on the 
system of advance payments of laxXsection 18-A) 

Assessee or other person liabl^ to pay—Sect on 2 (2) refers to 
assessee as a person by whom Indome-tax is payable , the reference to 
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'penalty in this section and the possibility of tax being recovered from 
persons other than the legal owners of taxed incomes, e g , section 16 (3), 
section 44-D, section 44-F, have led to the use of the words 'assessee' or 
other person liable to pay The Inojme-tax Officer should obviously be 
supph^ with copies of all orders passed by the various appellate (and 
revisional) authorities and Courts before he can issue a notice of demand 
with reference to such orders 

Supply of assessment order— See notes under section 23 
Notice—Service of—Obligatory—Unles» thia notice has been hrst 
served no proceedings can be commenced under section 46 

Notice—How to be served—^The notice should be served on the 
assessee As to how notices should be served, see section 63 

Timelimit for serving notice—Where no speafic timelimit lus 
been presented the person acting must act as soon as possible i e , with 
due diligence In two cases m the United Kingdom— Queen v SfectaJ 
CoHimtssioiiers of Income tax —In re The Cape Copper Aiming Company, 

2 Tax Cases 332, 21 Q B D 313 and Russell v North of Scotland Bank, 

3 Tax Cases 14—it was held in connection with claims for rehef which had 
to be made ’ within or at the end of the year ’ tliat the sections must receive 
a reasonable interpretation with regard to the exigencies of business and 
that everything depended on the particular orcumstances of each case 
In the second case mentioned, the bank's claim was refused on the ground 
that it had not exercised due diligence 

' Although no time is prescribed for issuing the notice m question 
(under section 29) it may be said that such a notice must be issued 
withm a reasonable tune What would be a reasonable tune might V’aty 
according to circumstances Tliere is no penod of 

limitation in the Act Raja Rojendra Narayan Bkaiij Deo v Com 
msssioner of Income tax 2 I T C 82 S Pat 13 A I R 1925 Pat 
581 

Though there is no rule prohibitmg the issue of separate notices for 
income tax and for super tax, yet since the form of notice of demand 
shows a sunultaneous demand b^ for super tax and for income-tax, the 
demand for super tax should be made within a reasonable time of the 
assessment for income-tax and an interval of two years and four months 
is an unreasonable tunc, Khcmehand Ramadas v Commissioner of Income 
tax, 1934 ITR 216, A.IR 1934 Sind 46 affirmed by the Pnvy Council 
in Coinmisstaner of Income-tax \ Khemchand Ranulas, 1938 ITR 414 
Sections 34 and 35 presenbe the only orcumstances m which and the only 
time in which fresh assessment can be made, and fresh notices of demand 
issued {Ibid ) 

Correction of mistake —^A demand nonce simply apprises the assessee 
of an existing fact, vts, that he has been assessed to tax at a certain figure 
Therefore, if a mistake has been made in wnting out the notice aw corrected 
notice can be issued. The fact that, by inadvertence, the sub-section of 
section 23 under whicli the assessment was made is wrongly entered in the 
notice will neither depnve the assessee of tfie right of appeal if he possessed 
It nor give him such a right if he did not possess it. In re Pralap Chandra 
Ganguly (Calcutta), AIR. 1932 CaL 410, 4 IT C 418 

Similarly the issue of a demand notice wrongly beaded " section 29 " in 
revpcct of an order by the Commissioner under section 33 gives the assessee 
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no right of appeal or of a reference to ific High Court, Afoliamad Farid 
Mohamad Shofi v. Commissioner of Income-tax, Punjab, 9 Lah. 317; A.I.R. 
1927 Lali 513, 2 I.T.C. 430 But under section 33-A, now, the Commis¬ 
sioner cannot pass an order resulting in an additional demand for tax. 

Return submitted after assessment but before issue of demand 
notice.—notes under section 22 (3) 

Alteration of assessment .—Sec iiutt.» under sections 3, 4 and 5. 

30. (i) Any assessceobjecting to the amount of income 
assessed under section 23 or section 27, or 
the amount of loss computed under sec¬ 
tion 24 or the .unount of tax deteimined 
under section 23 or section 27, or denying Ins liability to be 
assessed undei this Act or objecting to the cancellation by an 
Income-tax Officer of the registration of a form under sub-section 
(4) of section 23 or to a refusal to register a firm under sub¬ 
section (4O of section 23 or section a6-A or to make a fresh assess¬ 
ment under section 27, or objecting to any order under sub¬ 
section (2) f scctim 25 or section 25-A or sub section (2) of 
section 26 ox section 28, made by an Incoir.L-mx Office*, cr 
objecliiig to any penalty imposed ly ar Irccmc-tax Officci 
undt) sub-scctior (6) ofsertion 44-E or sub-section (5) of section 
44-F or sub-section (i) of section 46 or objecting to a refusal 
of an Income-tax Officer to allow a claim to a refund under 
section 48, 49 or 49-F or to the amount of the refund allowed 
by the Income-tax Officer under any of those sections, and any 
asscssce, being a company, objecting to an order made by an 
Income-tax Officer under sub-section (i) of section 23-A, may 
appeal to the Appellate Assistant Commissioner against the 
assessment or against such refusal or order : 

Provided that no appeal shall lie against the order under 
sub-section (i) of section 46 unless the tax has been paid ; 

Provided further that where the partners of a firm aie 
individually assessable on their shares in the total income of the 
firm, any such partner may appeal to the Appellate Assistant- 
Gornmissioner against any order of an Income-tax Officer deter¬ 
mining the amount of the total income or the loss of the firm or 
the apportionment thereof between the several partners, but in 
respect of matters which are determined by such order may not 
appeal against the assessment of his own total income ; 

Provided further that a sliarcholdcr in a company ib 
respect ofwhich an order under section 23-A has been passed by 
an Income-tax Officer, may not in respect of matters deter- 
minedbysuch order appeal against the assessment of his own 
total income. . * 

(i-A) Any peison having, in accordance with the prov^ 
sions of sub-section (3-A), {3-B) or (s-G) of section 18, read 
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With sub-section (6) of that section, deducted and paid tax m 
lespect of any sum chargeable under this Act otlier than interest 
who denies his habihty to make such deduction may appeal 
to the Appellate Assistant Commissioner to be declared not 
liable to make such deduction 

(2) Tlie appeal shall ordinarily be presented within 
tliirty days of the payment of tax deducted under sub-section 
(S'A), (S-B) or (3-G) of section 18 or of receipt of the notice 
of demand relating to the assessment or penalty objected to or 
of the order m ivritmg notifying the amount of total income 
on which the determination under sub section (5) of section 23 
ivas based and the apportionment thereof between the several 
partners or of the loss computed under section 24 or of 
the intimation of the refusal to pass an ordei under sub-section 
(i) of section 25-A or to register a firm under section 26-A or 
of the date of the jefu<^l to make a fresh assessment under 
section 27 or of the intimation of an order under sub-scction (i) 
of section 23-A or under section 48, 49 or 4Q*F as the case may 
be ; but the Appellate Assistant Commissioner may admit 
an appeal after the expiraaon of the period ifhe is satisfied that 
the appellant had sufiicienr cause for not presenting it within that 
penod 

(3) The appeal shaii be in the prescribed form, and shall 
be verified m the prescribed manner 

Rutss—^RuJe 21 prescribes the different ionns (A to J) in wbicb 
different kinds of appeal have to be filed and verified 

History—This section roughlj corresponds to section 21 of the 1918 
Act and section 25 of the 1886 Act, but is completely different in detail, the 
niachineiy of administration having been radically changed The section 
has been amplified several tunes since 1922, and on an extensive scale m 
1939 in order to provide m terms a speafic right of appeal in respect of 
each of the various matters on which an Income tax Officer can pass an 
order to the disadvantage of an assessec. See Rule 21 for the respective 
forms in which appeals m respect of different matters have to be preferred. 

Appeals against order under Rule fi-B—There is no specific 
provision for an appeal against such an order, while there is one for an 
appeal against an order of cancrlblJon oi xegistrauon under section 23 (4) 
Appeals under section 18 A —^Theic is no appeal against advance col 
U-ction of tax under section 18-A, for the assessec has the option to make 
his own estimate for the purpose and pa> if need be penal interest and if 
there is any mistake as to the amount of interest section 35 provides the 
remed), for the mistake wnuld be obvious from the record. 

Double Income tax Relief—In ca«es not covered sections 49 or 
49 -r, I e , those falling under «ection 60 or 49 A or 49 D, an appeal can be 
oniv'if it u.'providcd for in the relevant notification funder section 49 A 
or 60) or if it can be made as part of the appeal against the assessment (if 
ihe case is under section 
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Verification—All appeals have to be verified and a fahe statement 
will attract prosecution under section 52 

Copies of orders.—Under executive mslructions an as'essec i> 
supplied a copy of every appealable order free of cost and wiUiout any 
application from him A copy of any oilier order will also be supplied free 
of cost but only on Ins application 

Form of appeal — See Fule 21 for forms ^ to / In most cases the 
notii-c of demand (Rule 20) lias to be attaclicd to the appeal, while in otlicrj, 
u copy of the order complained ngaiiist has to be attached 

Appeal in case of loss —^NVhcrc assessable income before granting 
tlie depreciation allowance is less than that allowance an appeal lies against 
die decision of the Income-tax Officer as to the determination of the income 
and also against the allowance 

Undistributed profits of Companies—In rcsjiect of companies dealt 
with under section 23 A the fight of appeal to a Board of Referees for¬ 
merly enjQjed under section 33 A has been willidrawn from Apnl, 1939 and 
an appeal now lies to the Appellate Assistant Commissioner A share¬ 
holder however cannot m an appeal against the assessment of the company 
raise questions about his own total income The latter can be rais^ m 
appeal on!) in respect of his own assessment 

Finns —In an appeal against the assca mem of u firm the iiartners 
cannot raise questions about dieir own total income but only as regards the 
income of the firm and its apportionment between the partners The appeal 
against the partners own assessments would have to be entirely separate 
Defective appeals—The Assistant Commissioner is not bound to call 
upon the appellant to rectify defects m an appeal and may reject m hmne 
a defective appeal e g unsigned and unverified Damodar Prasod v Cow 
imssioner of Income lax Dtitar ai d Onsn 3 IT C 40S 8 Pat 796 AI R. 
1929 Pat 409 An appeal must not be directed against the assessment 
orders of more tlvan one )ear Naual Ktshorc KbaraiUlal V Commwfioncr 
of Income tax Punjab 7 IT C 409 1934 IT R 350 

Annexing opinions to petitions —The practice of annexing to 
petitions and appeals the opinions of members of the legal profession was 
condemned by the Patna High Court who suggested that the tribunal to whom 
the petition or appeal is presented should insist on the removal of the 
opinions before considering the petition or appeal ilfaftorojodAira; of Dar 
hhanga v Commissioner of Income tax Bthar and Orissa 1933 IT R. 206 
12 Pat 5 A I R 1933 Pat 123 

Appeal where demand has been altered —An appeal lies in respect of 
assessment and not in respect of the demand notice therefore the fact 
the demand notice has been subsequently altered by the Income-tax 
Officer IS not a valid reason for the Assistant Commissioner to throw out 
^ appeal J\^hanlal Hardevdas v Commissioner of Income lax, Bihar and 
Onssa 4 I T C 90 9 Pat 172 

When Income tax Officer becomes Assistant Commissioner — 
According to departmental instructions when an Income tax Officer is pro¬ 
moted to be an Assistant Commissioner he must not hear appeals against 
his own orders which should be dealt with by another Assistant Commissioner 
to whom the cases should be transferred for disposal under section 5 

Limitation—Relaxation of—Computation of—^The use of the word 
ordinarily shows that the Assistant Commissioner can if he is satisfied 
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extend the penod of thirty da}» ilttchfll\ AleXeill & Co, 31 C.\V U 630, 
A.IR 1927 Cal 518, tf the Assistant Commissioner refuses $o to extend 
the period there is no question of law msoUed and no reference to the 
High Court cm lie, Kast Chettiyar \ Comtnusto»cr of Income-tax, 2 I T 
C 98 In computing the penod of limitation, the da> on which the order 
to be appealed against was made wd the tune requisite for obtaining a copy 
of such order should be excluded {See section 67 A,) 

Appeals against section 23 (4) orders —Where an a esscc docs not 
proceed under section 27 but appeals straight away under ccction 30 he cannot 
raise the question of >a]idity of the assessment as one properly made under 
section 23 (4) but only the question of quantum of income, note the words 
objecting to Uie amount in section 30 Nabakuirar Stngh 

Dudhuna v Coinmisstoner of Income tax, Bengal, 1944 ITR. 327 It is 
open to the assesscc to proceed both under section 27 (to reopen the assess 
ment) and under section 30 (to contest on roents) but there is nothing in 
the law to pre\'cnt Ute confusion that may arise as a consequence 

Appeals against order under section 2S A—Where an Income Us 
Ofheer finds under section 2) A that a Hindu undivided family has been 
partitioned but from a date diiTcrcnt to that claimed b^ the parties an appeal 
will he generally under section 30 against the order instead of as a sikciHc 
appeal against an order under section 2a A and the general form of appeal 
may be used, Comintffioner of Income tax, D O’ O v Lochhmtnartttn 
Bhadani 1944 I T R 3« 

Appeal admuatble only m cases specified—A subject has no >n 
herent right to appeal agamsi an order (ece Rules of Con$truct]on-*-In 
troduction) In cases not qiccified in the Act, there is no right of appeal, 
see Furtado v Ctly of London Breaery, 6 Tax Cases 382 (1914) 1 K.B 
709 Per Sum fen Cady. LI — The Rule of Law is that although a certio 
ran lies unless exprcssl) taken away, jet an appeal does not lie unless ex 
prcssly gnen by statute This is the reason why section 30 has been axnph 
fled so many times 

The question of junsdiction of the Income-tax Officer cannot be raised 
on appeal before the Assistant Commissioner and no reference will he on 
it to the High Court. The question should be raised before or during die 
assessment and die Ad leases the question for the final dcasion of the 
Commi<sioncr or the Central Board of Knenue as die case may be, Btnanalh 
Hemraj \ Comniustoner of Income tax, U P, 2 I T C 304, 49 .ML 
616, AIR, 1927 All 299 Seth Konhoyt Ixd \ Coinmitstonfr of Income' 
tax. U P , 1937 ITR 739 (/Ml) 

Pre 1939 law,—Before 1939 no appeal lay against an order under 
section 23 (4) and the on!> raneJy was under section 27 So, it was a 
nutter of importance whither an assessment had been ofiginallj nu^ unilcr 
Section 23 (4) or not See In re Bha^'oti Prasad, 6 I T C 105, 54 AIL 
496 and other rulings referred to under 'cction 31 

Objection before Income-tax Officer,—L>cry a»»«sed 

by an Income-tax Officer has an unqualified ngbt of apj^ under KCiioa 30 
(as laid doAn tbcreui), whether or not be had question^ his liab liiy Ixfore 
the Income tax Officer IIis right of afqicai docs not depend on lus haring so 
questioned die lubjhty, though b» not having so questioord it may oc 
a gcod ground for not allowing hts appeat ITie mere lutnussioa of a re 
turn of mowne is not nccefsanly an admission by the assnsec of bu LaUliljr 
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to tax Ram Anaiid kmtar v Commtsstomr of Income tax, U P, 1940 
» T R 126 (Oudh) 

Review by Assistant Commissxoner of His own orders — \n 
\ssistant Commissioner cannot review his own orders or those of an Income 
rax Officer If an Assistant Commissioner throws out an appeal because of 
ihe non appearance of the assessee he cannot revive the appeal even if he 
IS satisfied that non appearance was due to sufficient cause The only 
remedy in such cases is for the assessee to move tlie Commissioner under 
section 33 A or the Appellate Tribunal under section 33 as the case may be 

Agent of non resident—There is nothing in section 30 to prevent a 
person declared by the Income tax Officer to be an agent (under section 43) 
of a non resident to dispute bis selection as an agent and consequently his 
liability to tax by way of an appeal to the Assistant Commissioner Gokuldas 
V Commissioner of Income tax AIR 1932 Nag 152 but not in advance 
as a separate preliminary issue m anticipation of the appeal against the final 
assessment when of course he can raise die issue In re Sehgtil Brothers 
1943 I T R a33 (Lah ) 

Appeals under section 18—The per on entitled to appeal is the 
Xiaycr of interest or other cliargeable itenj, md not ihe payee An order 
passed on such an appeal cannot prejudice the right of the p3>ee to daini 
refund if eligible under section 48 or other appropriate section or through 
a regular assessment under section 23 fpr, under section 18 (5) all deduc 
ttons at source made under section 18 are treated as a payment of tax on 
behalf of the recipient of the income 

Succession—Before 1939 under cction 26 (2) the successor was 
taxed in respect of die predecessor s profits also and no right of appeal was 
required beyond that of the successor against his own assessment Now 
that the profits of the previous year in which the succession took place are 
apportioned between the predecessor and the successor under section 26 (2), 
a nght of appeal has become necessary 

Penalties—^The odciices created by cect ons 44-L (6) and 44 F (S) 
are new (le since 1939) and an appe^ has been provided against them. 
1 ormerly there was no appeal against a penalty under section ^ {1) , this 
has been permitted since 1939 but on condition that tax is first paid. 

Appeal against refunds —An appeal iiovv 1 es under section 30 
instead of under section 50 A As a result a right of reference to tlic 
High Court under section 66 arises to the assessee which he did not possess 
previouslj unless the Commissioner igrevd to make a reference suo mato 
under section 66 (1) 

Reference to High Court—A> a consequcnci. of the cxpm«ioii of 
tins section the right of reference to a High Court under section 66 now 
(since 1939) arises m respect of many other matters besides refunds refer 
rcii to above 

Proviso—Assessments under section 23 (4) —As already men 
tioned the non apiiealabiht> before 1939 of orders under section 23 (4) 
led to considerable liUgation as to the extent to whidi the High Court could 
interfere with such assessments At one time the Rangoon High Court 
had held Comimsstoner of Income tax v 4 RAN Chctt\ar and V D 
1/ R If Cheityar 6 Rang 21 2tTC 477 S P K A A M Chcltyar 
Firm V CoHimwjiowcr of Income lax, Burma 7 Rang 669, AIR 1930 
Rang 35, 4 ITC 182 that the proviso did not prevent the High Court 
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T C 352 The proviso applied to two toads of cases vis, (o) assessments 
section 23 (4) But this view was later overruled, Abdul Baree Cluiudhun 
V Commissioner of Income tax, 9 Ran^ 2S1; A.I R 1931 Rang 194, 5 I 
T C. 352 The provnso applied to two kmds of cases, tia, (o) assessments 
made under section 23 (4) and (ft) those made under that subsection read 
with section 27. It was held that if an assessee succeeded in having his 
a«sessment reopened under section 27, he had no further right of appeal, 
A K A C T V V Firm V Comwiujioncr of Income-lox, Bumto, 

3 IT C 253, 6 Rang 652 The proviso did not bar an appeal against 
refusal to reopen the asses'^ineni under section 27, for which the substantive 
part denniteli provided 

Procedure —Sec section 31 

Assessment by estimate.—In England, as<cs'mcnts by estimate in 
the absence of returns Icorre«ponding to assessments under section 23 (4) 
here] can be appealed agamst, Holborn Viaduct Co v Queen, 2 Tax Cases 
228 

31 (I) The Appellate Assistant Commissioner shall fix a 

day and place for ihc hearing of the appeal, 
Hearing of appeal and may from time to time adojurn the 

hearing. 

(a) The Appellate Assistant Commissioner may, before 
disposing of any appeal, male such further inquiry as he thinks 
fit or cause furtiicr inquiry to be made by the Incomc>tax 
Officer 

(S'A) The Appcllati^Assistant Commissioner may, at the 
hearing of an appeal, allow an appellant to go into any ground 
of appeal not specified in the grounds of appeal, if tiic Appellate 
Assistant Commissioner is satisfied tliat the omission of that 
ground from the form of appeal was not wilful or unreasonable. 

(3^ In disposmg of an appeal, the Appellate /Assistant 
Oommissioner may, in the case of an order of assessment,— 

(o) confirm, reduce, enhance or annul tlie assessment, or 
(ft) set aside the assessment and direct the Income-tax 
Officer to male a fresh assessment after making such furtlier 
inquiry as the Income-tax Officer thinks fit or the Appellate 
Assistant Gomnussioner may direct, and the Income-tax Officer 
shall thereupon proceed to make such fresh assessment, and 
determine where necessary the amount of tax payable on the 
basis of such fresh assessment, 

or, in the case of an order cancelling me registration of a 
firm under sub-section (j.) of section 23 or refusing to register 
a firm under sub-section {4) of section 23 or section a6-A or to 
make a fresh assessment under section 27, 

((?) confirm such order, or cancel it and direct the Income- 
tax Officer to register the firm or make a fresh assessment as 
the case may be, 

I—iw 
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or in the ease of an order under sub-section (a) ofsection i 
or sub-section (t) ofsection 23-A, or sub-section (2) ofsection s 
or section 48, 49 or 49-F. 

(d) confirm, cancel or vary sucli order, 

or, in the ease of an order under sub-section (i) ofsci 
tion 25-A. 

(e) confirm such order or cancel it and eidier direct tl 
Income-tax Officer to make furtlicr inquiry and pass a fresh ordc 
or to make an assessment in the manner laid down in sul 
section (2) ofsection 25-A. 

or, in the ease of an order under section 28 or sub-sectio 
(6) of section 44-E or sub-section (5) of section 44-F or sul 
section (1) ofsection 46, 

Xf) confirm or cancel such order or vary it so as eithe 
to enhance or reduce the penalty, 

or, in the ease of an appeal against computation o£los 
under section 24, 

(g) confirm or vary such computation ; 

or in the case of an appeal under sub-section (i-A) 0 
section 30, 

(A) decide that the person is or i$ not liable to make tb( 
deduction and in tlie latter ease direct the refund of the sun 
paid under sub-section (6) ofsection 18: 


Provided that the Appellate Assistant Commissicner shal 
not enhance an assessment or a penalty unless the appellant has 
h^ad a reasonable opportunity of showing cause against such 
- are neincemcnt: 


lorraeriy uierv further that at the hearing of any appeal against 
has pemiitteu Tncome-tax Officer, tlie Income-tax Officer shall 
Appeal against re*Spard either in person or by a representative. 
SJgh Court"i" S ”0" result of PPpeul any change is made 
previously unless the Com ^ association of persons or a new 

under section 66 (1) or association of persons is ordered^ to be 
Reference to High cAssistant Commissioner may authorise the 
this section, the right of ref amend accordingly any assessment made 
{'since 1939) arises m respe» firm or any member of the association : 
red to above Assistant Commissioner shall, on the 

Proviso Assessments commuiiicatevdic orders passed by him 

interfere vvith such assessinents 22 of the 1918 Act The section has 
,r « ,*7 of IncQ.qji the changes being consequent!^ on those 

M Rf M Cheltyar, 6 Rang 21 ,2 av regarding additional grounds of app^ 
Finn V Comtnusionerof ^so. also inserted in 1939 follows the 

Rang 35; 4 ITC 182, that the,£ ||,e separation of appellate and executive 


S 31] PROCEDURE IN APPEALS «7 

functions, and givts a nghl to the Income-tax Officer to appear (as a party) 
before the Appellate Assistant Commissioner The power to increase 
penalties was also added in 1939 

Sub-section (5) was added in 1941 to provide that the Appellate Assist¬ 
ant Commissioner sh^ of hts own accord communicate his orders both to 
the assessee and to the Commissioner, both of them being entitled to appe^ 
to the Appellate Tnbunal under section 33 

United Kingdom Law—As mil be 'cen from the notes under section 
S the administrative machinery m the United Kingdom is so dissimilar 
from that here, that the details of procedure m the United I^ngdoin regard 
mg appeal are of no interest but the separation of appellate from executive 
functions of Assistant Commissioners and the right of the Income tax 
Officer to appear or be heard before the appellate authorities brings Indian 
procedure nearer to the British 

Procedure—Subject to what is stated in this section and section 37, 
the Appellate Assistant Commissioner can adopt any reasonable procedure 
regarding the hearing adjournments etc 

Additional grounds—The Lahore High Court held lliat the Assistant 
Commissioner had no power to admit new matter m the form of additional 
grounds of appeal whether wtUiin or after the period prescribed Ramrakha^ 
inai and Sons v Comtntssionsr of Income tax, Punjab, 1937 I T R 137, 
AIR 1937 Lah 830 while the Oudh Chief Court held not only that he 
could do so but an improper refusal on his part might give nse to a question 
of law, Commxssioner of Income tax, 1/ P v BekorilaJ Romehandro 1937 
I T R 417 The amendment ui 1939 resolves this dilTerence of opinion 
and giies power to the Appellate Assistant Commissioner to allow new 
grounds of appeal if he is satisfied that omission m the first mslance was not 
wilful or unreasonable In allowing additional grounds, the Appeiiato 
Assistant Commissioner must not deprive the other side t e , the Income- 
tax Officer of adequate opportunity to meet these new grounds 

Raising new questions and letting tn new evidenee^It is not 
open to an assessee to raise before (he Assistant Commissioner questions not 
raised before the Income-tax Officer Karamehand v Commtsstoner of 
iTtcomc-lax Punjab, 5 I T C 3f3, 12 Lah 714, A t R 1931 Lah 601 
The refusal of the Assistant Commissioner to consider such questions is 
not a question of law arising out of order under section 31, Chiranjiht v 
Commissioner of Income lax, Punjab, 7 I T C 42 On the other hand the 
Assistant Commissioner is not ncccssanly confined to what is m the records 
before him and may, if he thinks fit call for further evidence He could 
’:»e. da va Bvadkwal Ladba v Coitwwisvjttce ef 

Income tax, U P , 1954 I T R 164 . 56 All 304 

An appellant in income-tax proceedings has no higher nght m adduc¬ 
ing fresh evidence on appeal than he would have m a civil case under Order 
XLI Rule 27 of the Dvil Procedure Code. It is entirely within the dis 
crction of the appellate aulhonty to admit or reject further evidence, and 
where the assessee has had opportunity to tender evidence before the lower 
aulhonty the appellate aulhontj need not allow any fu/ther cviJcocc C 
M CkctUyar Firm Y Commissioner of Ineome-tax, Burma, 4 I T C Ill, 

7 Rang 635, A I R 1930 Rang 4 

Appeals against orders under section 23 (4).—It follows from tins 
that where an appeal is made against an order under sedion 23 (4) (na 
action having been taken under section 27> the Appellate Assistant Coro- 
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mi$sioner need not permit the tax paya- to let m evidence which he fail¬ 
ed to produce before the Income-tax Officer As a result, the tax payer 
cannot attack the assessment unless there is some mconsistency or obvious 
absurdity in the Income-tax Officer's estimate When however, an 
assessment has been made under section 27, the appeal would in all respects 
be like one made against an order under section 23 (3) unless the assessee 
ivas in default a second time Section 37 gives the Assistant Commissioner 
powers to call for evidence, etc. 

Questions of law—It is the duty of Income tax authorities to decide 
both on questions of law and questions of fact The fact that an appeal 
can be made to the Appellate Tribunal and a reference to the High Court 
against the order of that Tribunal does not absolve Income-tax authonties 
from die obligation to decide questions of law 

Costs—^No costs will be allowed to an assessee who succeeds m his 
appeal before the Assistant Comnussioner or the Appellate Tribunal 

Copies of orders—A copy of the appellate order is given free of 
charge if applied for Extra copies will be charged for 

Who may represent assessee.—S^e section 61 The Income tax 
Officer, however, may appear before the Appellate Assistant Commissioner 
and the Appellate Tribunal either in person or throvgh any representative 
Appeals against orders passed under section 27—In deciding such 
appe^s, the jurisdiction of the Assistant Commissioner is limited to seeing 
whether the appellant had suffiaent cause prev eating him from complying 
wiUi the requirements m respect of which the default occurred He is not 
at liberty to enter into the merits of the assessment /Aurt A/tsra v Com¬ 
missioner of Income tax, 1/ P , 3 I T C 248, In re Protab Chandra 
Ganguly, 4 1 T C 418, AIR 1932 Cal 410, Mohanlal Hurdeodas v 
Commissioner of Income tax, Bihar and Onssa, 5 I T C 62, Couimissioner 
of Income tax, Burma V A K R P L A Chettyar Finn, 9 R 21, 
AIR 1931 Rang 97, 5 I T C 182 11, however, he has decided the 

appeal on the merits, his oyder it has been held is one under section 31 
even if strictly speaking no appeal lay, and a reference can lie to die 
High Conrt m respect of his order, Abdul QayaHi v Commissioner of 
Income tax, U P, 1933 ITR. 375 AIR 1933 Oudh 396 A contrary 
view has also been held KuHvmrp Ananda v Commissioner of Income tax, 
B & 0 5 IT C 417,11 Pat 187, A I R. 1931 Pat 306 TheU ruhngs are 
obsolete and an appeal has first to go to the Appellate Tribunal 

Whether the Income-tax Officer applied his discretion justly m refus 
mg to re-open an assessment under section 27 may be a question of law ans 
ing out of an appellate order passed under section 31 See notes under 
section 27 

Enqmnes—It is not open to the Assistant Commissioner to institute 
enquiries behind the back of the assessee and use the result of such enqiu 
Ties against hun for the purpose of assessment If the Assistant Commis 
sioner s finding however, can be supported on other relevant arcwnstances, 
without taking into consideration the result of the private enquiries, bis 
finding will not be illegal c f , section 167 of the Indian Evidence Act 
GoPmaih Naxck v Commissioner of Income tax, UP. (All ), 1936 
I T R 1, A I R 1936 All 286 ^ 

Though under section 23 (3) the Income-tax Officer is under obliga¬ 
tion to consider the evidence tender^ by the assessee, he is under no sutf 
obligation in respect of enqmnes conducted by him under the orders of the 
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Assistant Commissioner or higher authorities. Sheik Abdur Rasak v Com¬ 
missioner of Income tax, B andO.AlR 1935 Pat 425,81 TC.268 
Assistant Commissioner not hound by the letter of the Indian 
Evidence Act —In this respect, the position of the Assistant Commissioner 
IS the same as that of the Income tax Officer See notes imder section 23 
as to how far the Income-tax Officer is bound by the I^w of Ewdence, and 
the cases cited under that section 

' When an assessment is made by Commissioners the burden is upon 
the person disputing it to displace it, not on the person making it to 
sustain it ”—Per Scrutton, L J , m Belfour v Mace 13 Tax Cases 
S39 

Res judicata—»S‘ee notes under -lection 23 as to how far tlie pnnciples 
of res }udicata and estoppel apply to Income-tax proceedings 

Preliminary state of facts to be decided by Assistant Conunis* 
sioner—It is for the Assistant Cbmniissioner to deade first of all whether 
an appeal lies or not 

\Vhether an order dismissing an appeal on the ground that no appeal 
lies is an order under section 30 or one under section 31 has been the subject 
of difference of opmion The Patna High Court in Kunurarjt Ananda y 
Commissioner of Income-tax, 5 I T C 417, H Pat 187, AIR 1931 
Pat 306, and 3fe/i<3ro;n CyoM A//in;art/Cum V Commissioner of Income tax, 

B and 0 ,1944 I T R 59, the Allahabad High Court m In re Bhagajafi 
Prasad i4 All 496 AIR 1932 Ml 390 , 6 I T C 105, and the Lahore 
High Court in Duntchand v Comwiirnoncr of Income-tax, 4 I T C 33, 

10 Tjh S96 AIR 1929 Lah 593 held that the order was one under 
section 31 On the other hand the Allahabad High Court held in other 
cases that no reference lay to the High Court where the Assistant Com 
mtssioner held that section 23 (4) had been nghlly applied and that no 
appeal lay, In re Suraj Bkan Ugar Sen, 6 I T C 143 AIR 1932 All 
642 In re Pallumal Bholanath, 1933 I T R 235, A I R 1933 All 541, 
146 I C 759 Jot Ram Sher Singh v Commissioner of Income tax, 1934 
I T R 129 7 I T C 173 Hiralal v Commissioner of Income tax, 

U P , 1942 I T R 148 so also the Oudh Chief Court in Lakshmibai v 
Commissioner of Income-tax, 1940 I T R page (Ref ) Though some of 
these rulings are later than Khemehand Ramdas case 1938 I T R 414 
(PC) they do not refer to it Such an order is according to the view m these 
latter cases passed under section 30 and not under section 31 It lias also 
been held that an order by an Assistant Commissioner dismissing an 
appeal on the ground that it is time-barred is an order under section 30 
and nor under secisoa 3J An appeal js filed under the former seclioi^ and 
it IS only after it is adiiutted under that section as bemg within time that the 
Assistant Commissioner can function under section 31, Skizmath Prasad v 
Commissioner of Income tax, UP & C P , 1935 I T R 200 (All ) 

See also M K S ChetUyar firm's case referred to under section 30, 5 
I T C 96 8 Rang 587, AIR 1931 Rang S3 

The Pnvy Council supported the foimer view, vis , the mere fact that 
the assessment purports to have been made under section 23 (4) does not 
shut out the appeal, it must be shown that the arcumstances of the case 
bring It Within the scope of that sid>-sectian One of the questions of law 
arising out of the order of the Assi^ant Onmnissioner is whether the appeal 
to him was competent and he cannot depnvc the assessee of the right of a 
reference to the Court merely by deading this question against the assessee 
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Commisstoner of Income lax, Bombay v Kbcmehand Ramdas, 1938 IT R. 
414 (P C ) 

Though a reference to Uie High Court now lies, not from the order of 
the Assistant Commissioner, but from that of the Appellate Tribunal, the 
general principle m the Pnvy Council ruling above is still of importance 
v%z , an authority cannot shut out a reference to higher authority merely bj 
deadmg a preliminary issue of law against a party 

Form of appellate order —The fact that the Assistant Commissioner 
entertained an appeal gi\es him no power to consider questions not within 
his jurisdiction e g , the merits of an assessment made under section 23 (4) 
(this was before 1st April, 1939 when no appeal lay against such assess 
ments) It is unnecessary for him to say that the appeal is incompetent, 
if he simply dismisses it there is nothing wrong tn his orders, Naivolhishore 
KlicratU^v Commissioner of Income tax, Delht, A 1 R 1932 Lali 1014, 
7 I T C 409 The Assistant Commissioner howeier must, in disposing of 
an appeal state the facts and give reasons for his conclusions Rompratap 
Sukh Dial V Commwsiower of Income tax, Delhi, 3 I T C 362, 10 Lah 
833 AIR 1930 Lah 277 On the other hand according to the Rangoon 
High Court he is under no such obligation C Af Chettiyar Firm v Com¬ 
missioner of Income tax, AIR 1930 Rang 224 4 I T C 464 

Remand —The Appellate Assistant Commissioner is entitled to call for 
a report from the Income tax Officer and after considering it to pass such 
orders as he may think fit, including, if necessary the enforcement of the 
assessment In re Lah Sarfu Pra^, 1943 I T R 525 (All ) The 
Appellate Assistant Commissioner can also remand the case to the Income 
tax Officer for disposal on its ments The basis and details of the assess 
ment, including the application of the proviso to section 13 (regarding the 
estimating of profits from the accounts) can be raised by the Appellate 
Assistant Commissioner In re PcarayUd Shukla, 1942 I T R 238 (All ) 
Appeal against orders under section 31—Before the Appellate 
Tnbuwl was set up, no appeal lay against the appellate orders of tlie Assist 
^t Commissioner unless there was an enhancement of assessment under 
this section or a penalty was levied by the Assistant Commissioner imder 
section 28 The only remedies were a petition to the Commissioner under 
section 33, (corresponding to present section 33 A) or a reference to the 
High Court under section 66 if a question of law was involved Now, all 
orders passed by the Appellate Assistant Commissioner are appealable to the 
Appellate Tribunal 


Appeals against assessments made under section 34 —Sec notes 
under sedion 34 The Assistant Commissioner cannot give any relief 
respect of the onginal assessment or enhance the supplementary one if the 
latter is witliout jurisdiction His general power is subject to the limitations 
laid do\im in sections 34 and 35, Cowimisnoner of Income tax Punjab v 
Nav.ab Shax Nawaz Khan, 1938 I T R 370 AIR 1938 Lah 741 
Non appearance of assessee —^An Assistant Commissioner cannot dis 
miss an appeal because the assessee does not appear Whether he appears 
tlie Assistant Commissioner should consider the appeal on its merits 
and decide There is no provision m the law authorising the Assistant Com 
missioner to dismiss an appeal, t e , without, applying his mind to it simpb 
be » ;se the appellant does not appear But the appeal should of course be 
m order before he can om^der it 
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Order when to be passed—The Assistant Comraissnvier is not 
required to pass orders on the actual date of hearing but maj pass orders 
after the last day of bearing but whenc\er he passes tlie onkr he has to 
communicate it under sub-section (a) Ixjth to the assessee and to the Com 
mibsiouer both of them haiing the right of appeal igmist the order to the 
Appellate Tribunal 

Adjournment—^Though there s no irovision to that tiU-ci it is 
obiiously the duty of the As:>istant Comniissiouer to rc open tlie hearing if 
It is apparent that the notice of heanng has not reached the assessee If the 
Assistant Commissioner has decided an appeal ex parte he cannot re-open 
tlie appeal on grounds similar to tliose set out m section 27 even if the 
appellant shows that he ivas prciented bj sufficient cau«c from being present 
at the hearing of the appeal 

Appeal withdrawn—Where an assesscc withdrew hi appeal beforc 
the Assistant Commissioner and aftemards chimed that on tlie basis of 
an alleged understanding by which the assessee was to willidraw his appeal 
and at the same tmie the Assistant Commissioner was to withdraw a then 
impending prosecution the Assistant Commissioner ought to have re-opened 
the appeal and decided it on its merits because he had not kept his part 
of the undertaking it was held by the Allahabad High Court that the ques 
tion raised did not anse out of an order under section 31 or section 32 with 
which alone the Court were concerned, Sh^ain Sundor BeheniaJ v Cominu^ 
Stoner of Income tax U P 6 f T C 290 

By filing an appeal the assessee creates not morel) on opportunity but a 
dut) for the Assistant Commissioner to perform a public task which may 
have an effect entirely opposite to diat contemplated or desired by Uic asses 
see He cannot therefore claim either by not appearing before tlie Assistant 
Commissioner or by withdrawing the 3p|»eal that the htter should not pro¬ 
ceed further with it cf Rex v Specid Commisnoners of Income tax (ex 
parte E/mAir/O 20 Tax Ca^s 381 (1936) 1 K.B 487 (CA ) 14A.TC 
509 

Tilt Income-tax Act is a special piece of self contained legislation ou a 
special subject and while there is provision for enhancement of assesssment 
on appeal there is none for ivilhdrawal of appeal The absence of the latter 
IS clearlv mttnded to aioid the absurdity of the appeal being withdrawn as 
soon as the appellant fears a possible i^iancement of assessment m other 
words the extension to the special Act of the general power of withdraival 
of appeal would nulif) the power of the y\ssislant Commissioner to enhance 
assessments Cc/tmusio/ier of Ineome tax Pun/ab p Irarvcb S}tah Nawas 
Khan 1938 I T R 370, AIR 1938 Lah 741 

Assistant Commissioner cannot travel beyond subject matter of 
appeal —Sec Babu Jagarnath Thenm v Commistxoner of Ittcome-lax 
BtfuiT and Ortssa 2 I T C 4 4 Pat 38a, A-f R. 1925 Pat 4(K also Navjal~ 
hisore Khaeratlal \ CoHimxsstaner of Income tax Punjab, 19361T R. 287 

If after hearing the asscssee die Assistant Commissioner calls for a re¬ 
port from the Income-tax Officer the Assistant Commissioner is under no obli 
gallon to givx tlie assessee a furti cr bcanng unless the Income-tax Officer s 
report i> of such a nature diat tt would be a denial of natural justice not to 
giie the assessee an opportunity to contest die rqxirt Xfakarajothxraj of 
Darbhangas Ctnmtssxoner of Income-tax D tfO 4ITC 283 9Pat240 
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If the report indicates ati enhancemait of assessment on the strength of 
evidence to rebut which the assessoe has had aa chance, it would seem that 
he should be given such a chance 

The Assistant Commissioners power of enhancement is subject to the 
other provisions of the Act, so, he cannot add an item after the expiry of the 
limitation laid down m section 34, CoinmtfJioncr of Income tax, Punjab v 
Navjab Shah Nawag Khan, 1938 1 T R 370 

What IS enhancement of assessment—In view of (o) assessment 
m section 23 referring to the determination of *'total income” and (b) the 
reference m section 30 to one (not several) assessment and to objections to 
*' the amount ” and ‘ the rate,’ it has been held that if an Assistant Commis 
sioner on appeal upholds the assessment of the Income tax Officer as a 
whole te, does not increase tlie total income there is no enhancement c\en 
though the Assistant Commissioner may increase the ffgurcs under certain 
items necessarily decreasmg those under others Natr^erumal Chellt and 
Sons V Cotitmtsstoner of Income tax Madras, 1933 ITR 32,6rTC 
313, 56 Mad 329, A I R 1933 Mad 1 A fortton if the Assistant Com 
missioner reduces the total income assessed, there can be no enhancement 


Opportunity to assessee to show cause against enhancement-' 
The enhancement may be made by estimate if the materials before the 
Assistant Cbnunissioner are insufficient to base a precise figure upon If 
the enhancement hf the Assistant Commissioner is based on materials from 
whiA he could reasonably conclude—though only roughly— that a particular 
figure is the true income, then ins action is legal, if, on the other hand iC 
IS wholly arbitrary and based on no materials it is illegal In particular, it is 
open to appellate authonues to enhance an assessment based on the proviso 
to section 13 by altering the basis of the estimates, including ^e probable per 
centage of profits In re Pearylal Shuila, 1942 ITR 239 (All) 

It IS not necessary for the Assistant Commissioner to give notice that 
he proposes to enhance the assessment to a particular figure or to disclose 
tlie materials forming the basis of the proposed enhancement, a general inti¬ 
mation of proposed enhancement is enough but he should give the basis of 
me enhancement m his appellate order so that the Appellate Tribunal or the 
Commissioner can decide on further appeal (or revision) whether the en 
nancement was justified cf , B M Chettxyar v Commissioner of Income fax 
Burtm 4ITC 111 7 Rang 635,AIR 1930 Rang 4 The proviso does 
not deprive the appellant of the right to be heard. 

Enhancement of penalty on appeal—TJ»e ruling of the Allahabad 
High Court that a penalty levied undCT section 28 could not be enhanced m 
the course of an appeal J?a» Sahib Hanknshnadas v Commissioner of In 
come tax 5 IT C 275 53 All 679 AIR 1931 All 401. is obsolete, the sec 
tion having been amended m 1939 The assessee, however, should be given 
an opportunity to show cause against the proposed enhancement 
32 (Omitted in 1939 ) 


Before the Appellate Tribunal was set up this section provided for an 
appeal to the Commissioner m two cases ms. (o) levy of penalty by the 
Assistant Commissioner and (&) enhancement of assessment by him, and 
there was a nght of referenpe to ttie Hi^ Court on questions of law, an 
smg out of the Commissioner s Appellate order under section 32 

Now, all orders of the Appellate Assistant Commissioner can be appealed 
against to the Appellate Tribimal under s^tion 33 
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33 (i) Any assessee objecting to an order passed by an 

Appellate Assistant Commissioner under 
^ 3 ■ may appeal to the 

sioner Appellate Inbunal within sixty days of 

the date on winch such order is communi¬ 
cated to him. 


(a) The Commissioner may, if he objects to any order 
passed by an Appellate Assistant Commissioner under section 31, 
direct the Income tax Officer to appeal to the Appellate Tribunal 
against such order, and such appeal may be made withm sixty 
days of the date on which the order is communicated to the 
Commissioner by the Appellate Assistant Commissioner. 

(a-A) The Tribunal may admit an appeal after the expiry 
of the sixty days referred to in sub-sections (i) and (a) if it is 
satisfied that there was sufficient cause for not presentmg it 
within that period 

(3) An appeal to the Appellate Tribunal shall be in the 
prescribed form and sliall be verified m the presenbed manner, 
and shall, except m the case of an appeal referred to in sub* 
section (2), be accompanied by a fee of one hundred rupees 

(4) The Appellate Tribunal may, after giving both parties 
to the appeal an opportunity of being heard, pass such orders 
thereon as it thinks fit, and shall communicate any such orders 
to the assessee and to the Commissioner 


(5) Where as the result of an appeal any change is made 
in the assessment of a firm or association of persons or a new 
assessment of a firm or association of persons is ordered to be 
made, the Appellate Tribunal may authorise the Income tax 
Officer to amend accordingly any assessment made on any 
partner of the firm or any member of the association 

(6) Save as provided in section 66 orders passed by the 
Appellate Tribunal on appeal shall be final 


History—This section came into effect m 19-U with the setting up 
of the App^ate Tnbunal 

Form of appeal .—See Rule 22 of the rules made bj tlic Central Board 
of Revenue whicli sets out the different forms 


Appeal by assessee —An appeal lies against any order under cection 31 
or 28 Before 1941 appeals to the Commissioner under section 32 lay only 
in a few specified cases 

Appeal by the department—While the Income tax Officer^ls the 
authority to aopeal he cannot do so except under the orders cf the Com¬ 
missioner The idea ohvimislv, is to avoid uifimportant apreaN to 
the Tnbunal It should be noted that the dcparjrrfent cannot append on the 
ground of inadequate penalty levied under sect^ 28 

Delayed presentation of appeals —ly to what is sufficient cause 
see notes under section 27 J 

1—120 / 


954 


THE INCOME-TAX ACT 


[S 33 


The date on which an order is ’ communicated to’ a person is presumably 
the date on which he received it and not the date on which the order is 
despatched from the office o£ the Tribunal The change in 1941 was evidently 
intended to avoid only the service of notice and not to curtail the time at 
the disposal of the parties 

Forms —See Rule 22 which sets out the forms in whicli appeal has to be 
made to the Tribunal m respect of different matters The appeals have to be 
verified, and false statements will attract prosecution under section 52 

Fees—No fee is payable by the Commissioner whcj he appeals If 

the assessce appeals, his appeal should be accompanied by a fee of Rs 100 

Sub section (4) —Nothing has been stated as to costs 'Such orders 
as it thinks fit' will, it is presumed, not include costs The Tnbunal has to 
hear both parties (in Uie presence of each qtlicr) and communicate its orders 
to botli parties 

Additional grounds—It is open to the Tribunal to allow* additional 
grounds of appeal at any stage, and an application to move such additional 
grounds need not be stamped or verified. The discretion, however, should b< 
used judicially and not arbitrarily So, whcailie Tribunal refused to allow 
a fundamental question of law as an additional ground and such question did 
not require new facts to be found merely on the ground that die memorandum 
of appeal had not been amended and that the application was not stamped 
Of verified, the High Court interfered, D\ramn & Co v Commssioner of 
Income tax, C P, 1943 IT R 286 

It should be noted, however, that there is no provision in section 33, as 
in sub-section (2 A) of section 31, authonsmg the Tribunal to permit the 
appellant to go into new grounds of appeal, so, the above dcasion would 
apply only to cases not involving any pew finding of fact The Tribunal, it 
should be remembered is a Court of second appeal In any case, when new 
groimds are allowed to be added, the opposite party should be given sufficient 
opportunity to meet the new grounds 

Points which were not and which could not be, raised before the Appel 
late Assistant Commissioner could not be raised for the first time before the 
Tribunal For example m an appeal against an appellate order arising out 
of an assessment under section 23 (4) the assessee not havmg acted under 
section 27, it would not be open to the assessee to raise before the Tribun^ 
questions relating to the invalidity of notices under sections 22 and 23 and 
^nsequently the illegality of the assessment under section 23 (4) Naba 
kumar Singh Dxidhuna v Commisstoner of Income tar, Bengal, 1944 IT 


Rule 21 of the Tnbunal Rules is as fallw s —The appellant shall not 
except by leave of the Tnbunil urge or be heard m support of any ground 
of objp_ctipn not set forth in the grounds of appeal, but the Tnbunal m 
appeal to the Cornu^hall not be confined to the grounds of objection 
Assistant Commission! appeal or taken bv leave of the Tribunal under the 
there was a right of retv 

smg out of the Comm.ssto.^ ^ „ „„ other 

against to the Appellate Tnbtn,,; „„ j ' 
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This rule merely recognises the pnnaple that the judgment of the 
lower Court may be supported on any ground, e\cn though not raised m 
the memorandum of appeal It does not enlarge the powers of the Tribunal 
to raise new grounds or pennit new grounds to bt used against an appellant 
or to enhance an assessment when the Commissioner has not appealed against 
It or to suggest a new mode of assessment altogether The word ‘ therein' in 
sub-scction (4) mcrelv means on the grounds raised in the appeal, Motor 
Umcn Insurance Co v Co»ii«iiine«er of Income-tas, Bombay, 1945 I T 


Sub'Section (5) —Consequential on a similar unendment of section 31, 
supplies an omission 

Sub-section (6)—^Thc orders or the Tribunal will bt final and buid- 
mg on both parties unless a reference m nnde lo the High Court mder 
section 66 As stated m I? > Sfryer, (1936) I K B 595, it is " re>pcctful 
and proper” to assume that the departmental authorities will cany out the 
orders of the Trib unal 


33 -?S. (i) The Commissiouer inay of his own motion 
. call for the record of any proceeding 

' under U.is Act in which an order has been 
passed by any autliority subordinate to 
him and may make such inquiry or cause such inquiry to be 
made and, subject to the provisions of Uiis Act> may pass such 
order thereon, not being an oitlcr prejudicial to tlie asscssee, 
as he thinks fit: 


Provided tliat the Commissioner shall not revise any 
order under this sub-section if— 

(<]) where an appeal against the order lies to the Appellate 
Assistant Commissioner or to tlic Appellate Tribunal, the time 
within which such appeal may be made has not expired, or 

(d) the order is pending on an appeal before tlic Appellate 
Assistant Commissioner or has been made tlic subject of on 
appeal to the Appellate Tribunal, or 

(r) the order has been made more than one >car pre¬ 
viously. 

(a) The Commissioner may, on application by an asscsscc 
for revision of an order under Um Act passed by any autho iiy 
subordinate to the Commissioner, made within one year from 
the date of the order, call for the record of tlic proceeding in 
which such order was passed, and on rccciptof the rccoid may 
make such inquiry or cause such inquiryr to be made, and, subject 
to the provisions of this Act, may pass such older thereon, not 
bcinc an order prejudicial to the assessce, as he thinks fit: 

Provided tliat the Goramissioiicr shall not revise any order 
under iJiis sub-scctioa if— 

(a) where an appeal against die order lies to the Appellate 
Assistant Commissioner or to die Appellate Tribunal but has 
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not been made, the tunc \vitliin which such appeal may be 
made has not expired, or, in the case of an appeal to the Appellate 
Tribunal, the assessce has not waived his right of appeal, or 

{b) where an appeal against the order has been made 
to the Appellate Assistant Commissioner, the appeal is pendmg 
beLre the Appellate Assistant Commissioner, or 

(c) the order has been made the subject of an appeal 
to the Appellate Tribunal 

Provided further that an order by the Commissioner 
declining to interfere shall be deemed not to be an order prejudicial 
to the assessee 

(3) Every application by an assessce under sub-section 
(2) shall be accompanied by a fee of twenty-five rupees 


History—This power of revision of the Commissioner fomierl) 
miscalled review was withdrawn from the Commissioner when tJie 
Appellate Tnbunal was set up and soon afterwards restored m a modified 
form The corresponding old section was as below — 

33 (1) Tlie Commissioner may of bis own.molion call for the record 

of any proceeding under this Act which has 
PoverofrfMew been taken by any auUionty subordinate to him 

or by himself when exercising the oowers of an 
Appellate Assistant Commissioner under sub-seclion (5) of section S 

(2) On receipt of the record the Commissioner may make such in 
quiiy or cause inquiry to be made and, subject to the provisions of this Act, 
may pass sudi orders tliereon as he thinks fit 

Provided that he shall not pass any order prejudicial to an assessee 
with^t heanng him or giving him a reasonable opportunity of being heard. 

There was another section 33 A from 1930 to 1939, dcalmg with Boards 
of Referees for Companies dealt with under section 23 A An appeal lay 
m such cases to the Assistant Commissioner and from him to the Appellate 
Tnbunal 


Proceeding’—There is no definition of the word The expression 
may refer to any course of events happening under the Act »e ansing 
out of the liability or obligation imposed by the Act The Commissioner 
can interfere not only m respect of assessments proper but in respect of any 
proceMing under this Act eg, refunds or penalties 

The validity of the view that the Commissioner can under no arcum 
stances review his order passed under section 33 was questioned but not 
decickd m Sachchidamnda Stnka v Commissioner of Income tax, Bihar 
and Orissa 1 ITC 381 3 Pat 664 

Res judicata—As to the applicability of res judicata and estoppel to 
Income tax proceedings see notes under section 23 

Sub section (1) —The section is in two part* the first sub section 
dealing wi* revision jiio motu by the Ojmmissioner and the second at the 
instance of the assessee 


The first sub-section, more or less, continues the provisions of old 
section 33 barring the important prohibition of 'prejudicial’ orders now, and 
also codifies departmental practice m respect of matters not referred to 
in that section The provisos fill certain gaps in that section 
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Fonnerly, all action under section 33 was m theory suo mptu by the 
Commissioner though m practice petitions were received from the assessec, 
sub section (2) now gi\ea the assessw a defimte right to Iiave his case con 
sidered in rcMSion but on payment of a fee of Rs 2a 

Should assessee be heard?—The section docs not compel the Com 
inissioner to hear the asscssce or fais rtpresimtative but it is not unusual to 
to give a hearing 

Enquiries—It is entirel> for the Commissioner to decide \^bether he 
shall make any enqumes at aU and if so by himself or through others 

Prejudicial orders—The most important ditlerciice between the old 
sect on and the new is that the Commissioner cannot in the course of revision 
pass orders prejudicial to the assessee Formerly he could but had to give 
the assessee a reasonable opportumty to be beard Questions therefore 
arose as to what was a reasonable opporlunaty e g , Saefuhidatianda 
Stnha V Commtsstoner of hicome tax D and O 1 IT C 381 3 Pat 
664 and also from 1933 questions ol law arising Irora the Commissioners 
orders m revision could be referred to tJie High Court 

The High Courts differed m (heir interpretation of what constituted 
'prejudicial orders the Madras High Court m a Full Dendi ruling 
^oora Srtramulu Clttilt v Communoncr of Income tax, 1939 I T R 263, 
holding than an order declining to interfere could itself be a prejudicial 
order The second proviso to sub-scction (2) counteracts this ruling and 
rnnkes it clear that an order declining to interfere is not a prejudicial order 
The large number of rulings as to what is a prejudiaal order' is of little 
interest now As section 33 A now stands qny adihtional assessment or any 
penal action that the Commissioner may wish to take as a result of his 
perusing the records in Uic cause of revision can only be taken under the 
other appropriate sections of the Act and in accordance with them and not 
under the guise of orders m revision vvhidi can now take only two forms 
either of benefiting the assessee or of declining to interfere The Com 
missioner when acting under section 3S however can correct mistakes 
obvious from the record irrespective of vhether the assessee is prejudiced 
or not but if the correction will be against Uie assessee Uie latter has to be 
heard before the orders are passed 

Where appeals are pending—The provisos both in sub-scctions (1) 
and (2)—restraining the Commissioner from revising proceedings in matters 
pending before appellate authorities are intended to avoi 1 possible cml^r 
rassment from contlictmg orders and also to protect the right of refer 
ence of the assessee to the High Court Cf Khemchand Ramdas v Com 
mtssioner of Income-tax, Bombay, 1938 I T R 414 (PC) 

Limitation.—^Thc limit of one year crxlifics departmental practice 
which had judicial approval Uae^raX Jonkxram v Comm^iuoner of 
/iicomf-/<ijr, Punjab, 1940 I T R 437 romierly when ll»e Comm ssioncr 
could pass a prejudicial order' in revision it was dcodetl (m several cases) 
that he could not override the limitation laid down m sections 34 and 35, 
e g Khemchand Ramdas v Commisstener of Income-tax, Stnd 1933 
I T R 414 (PC) This question docs not arise now 
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Authority subordinate —The Appellate Tribunal is not m authont) 
subordinate to the Commissiouer, but an Appellate Assistant Commissioner 
IS, see section 5 (7) even though no one, not c\cn tlie Central Board of 
Re\enue, can interfere with the appellate discretion of the Appellate 
Assistant Commissioner 

Where there is conflict of interest—If as a result of the Coinmis 
sioncr’s orders m revision, the interest of some other party is adversely 
affected e g , cases of discontinuance of business, etc , or of succession, 
clianges m partnership, etc , no proceedings can be started except under 
other provisions of the Act, eg, section 34, for, under section 33 A, it is 
not open to the Commissioner to pass a prejudicial order against any one 
Penalties —See section 28 which gives no power to the Commissioner 
to levy a penalty, in any case, the Commissioner is precluded by section 
33 A from levying a penally, for doing so would be passing a ‘prejudicial 


Reference to High Court —Before 1933, no reference la> to the High 
Court against orders of the Commissioner, in revision, even if the orders 
were prejudicial in that year provision was made for a reference on 
questions of law arising out of prejudicial orders m revision This pro¬ 
vision was omitted when the Commissioner’s revisiona! powers were with 
drawn but has not been restored when the powers were restored, because, 
under the present section, the Commissioner cannot pass an order pre 
judiaal to tlie assessee If, nevertheless, llie Commissioner passes a 
prejudicial order, » c , not merely that lit declines to interfere, but placing 
the assessee in a worst position Uian before m any respect, a suit would lie 
against the Crown since section 67 would afford no protection, the order 
complained against not being in good faith or being made under the Act 
Questions pending before Courts—With reference to old section 
oa, m which there was no limitation of time within which the Commissioner 
coma pass orders m revision it was held that, where an assessment for a 
partiwlar year was held mvahd by the Court (m this case the Privy Counal), 
the rcvisional powers to set aside, 

Slar V ir m tK H after the parti- 

raiar jear to the date of pronouncement of judgment bv tlie Court ^e 

cSlnal ?nr asscssce had neither appealed to the Pnvy 

merns n ?Lv ^ arrangements with the Commissioner to hold the assess- 
™s ise tveiTA According to ftc High Court, the later assessments m 

hrae“y the Co™ « “““ I” sst aside at any 

ume Dy the Commissioner under section 33 The Tnbune Trust v Com 

Z acction 33 A the remedy, it would seem, is for 

m;rnt\trel°sth“,f 

case h^fore L H^Su 

Law-There « corresoondmn nrovision m the 


"htr„ F>J-»ner„rrSesre:;rm3: 

SsTSoSi stS? "f High Court to whom a 



S. 341 


SUPPLEMENTARY ASSESSMENT. 


959 


34. (i) If in consequence of definite information \\hich 
has come into his possession the Income- 
income etcapingnMeisment. ta.xoiBccrdiscovcrsthatinccme, profitsor 
gains chargeable to income-tax have 
escaped assessment in any year, or have been under-assessed, 
or have been assessed at too low a rate, or have been the subject 
of excessive relief under this Act, the Income-tax Officer may, 
in any case in wliich he has icason to believe that the assessce 
has concealed the particulars of his income or deliberately 
furnished inaccurate particulars thereof, at any time within 
eight.years, and in any other case at any time wiffiin four years 
of the end of that year, serve on the person liable to pay tax on 
such income, profits or gains, or, in the case of a company, on 
the principal officer thereof, a notice containing all or any of 
the requirements which may be included in a notice under 
sub-section (2) of section 22 and may proceed to assess or re¬ 
assess such income, profits or gains, and the provisions of this 
Act shall, so far as may be, apply accordingly as if the notice 
were a notice issued under that sub-section : 

Provided that tlie tax shall be charged at the rate at which 
it would have been charged had the income, profits or gains not 
escaped assessment or full assessment, as the case may be : 

Provided further that when the income, profits or gains 
concerned are income, profits or gains liable to assessment for a 
year ending piior to the commcnccm''at of the Indian Income- 
tax (Amendment) Act, 1939, or where the assessment made or 
to be made is an assessment made or to be rrade on a person 
deemed to be the agent ofa non-resident person under section 43, 
this sub-scction shall have effect as if for the periods of eight 
years and four years a period of one year were substituted. 

(2) No order of assessment under section 23 or of assess¬ 
ment or re-assessment under sub-section (1) of this section shall 
be made after the expiry, in any case to %vhich clause (c) of 
sub-section (i) of section 28 applies, of eight years, and in any 
other case, of four years from the end of the year in which the 
income, profits or gains were first assessable; 

Provided that nothing contained in this Suh-sectiaa 
shall apply to an assessment made in pursuance of an order 
under section 31, section 33, section 66 or section 66-A. 

Form of notice. 

The following form has been laid down for the notice under section 
34-- 

Notice under section 34 of the Indian Incocoe-tan^A^Uia 

Dated 
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■Wliercas in consequencL oi Atfinate •mionsaX\c«sv vjIikU has Coma mUi my 
possession I have discovered that your income from*. . •** '* 

assessable to income lax m the year eqdmg the 31st March, 19 , has 
(o) escaped assessment, 

{b) been under-assessed, ^ 

(c) been assessed at too low a rate, 

(d) been the subject of excessive relief, I propose to assess (re-assess) 

the said income that has, 

(а) escaped assessment, 

(б) been under-assessed, 

(c) been assessed at loo low a rate, ^ 

(d) been the subject of excessive rdtef 

I hereby require you to deliver to me not later than or withm 

30 days of the receipt of this notice, a Ttlum in the attached form, of your 
total income and total world-mqpme assessable for the said year ending 31st 
March, 



Income iax OS^er. 

Previous law —This section corre ponds to section 25 of the 1918 Act. 
Important changes were made in 1939 •—(o) The period of limitation was 
raised from one year to eight m cases of concealment and four m other 
cases, (i) A time limit for the conclusion of assessment procceduigs was 
laid down, (c) The doubt created in In re Moholiram Ramjeedas, 1938 
I T R 265 as to the preliminary state of facts m which alone the section 
could be applied was removed, (d) Cases of excessive relief m the first 
instance, e g, wrong refunds granted, can now be re opened The retros¬ 
pective action of the new provisions was, however, limited. In 1941, the 
proviso to sub-section (2) was added in order to remove doubts 

Scope of section—The icction now covers four types of cases, xns, 
(1) 'Escaped assessment', %e, to cases of income outside the cognisance 
of Income UK Officer at the earlier stage, (2) 'underassessed', le, to 
mistakes m computation, wrong allowances and exemptions and so forth 
(as to mistakes of law, see notes below), (3) ‘assessed at too low a 
rate , \ e, mistakes in rate of tax, and (4) excessive relief, i e, excessive 
refunds or exemptions The expansion of the seebon m 1939, so as to cover 
all such cases, removed the difficulties caused by some of the earlier ndmgs 
Income-tax Officer alone can act under section 34 —See notes under 
section 33 A Formerly when, under old section 33, the Commissioner had 
power to pass orders in revision prejudicial to tlie assessee the question 
arose to vy^t extent he was bound by the other provisions of the Act, and 
it was held that he could not, under the guise of orders under section 33, 
start proceedinp ^uld really be governed hy other sections c p, sec- 
bons 34 33 Similarly it was not open to the Assistant Commissioner, 

who, at that time, exercised both apjKllate and in-specting functions, taking 
action, through his appelate orders., in:,tead of under the appropriate other 
provisions of me Act The imhation of proceedings xmder section 34 could 
be made only by ffie Income-tax Ofiker and subject to that scebon. There 
v^s considerable litigation on the subject, the most unportant ruling being 
Commtsstoner of Income tax, Stnd y Kkemcluind Ramdos. 1938 I.T 
* («), fli), (c), Umecessaiy portions to l>e struck ont 
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441 (P C.). Sec also Commissiantr of Income-tax, Madras v. Sheikh 
Abdul Kadir Marakkayar d Ca, A.I.R. 1928 MaA 257; 2 I.TX. 372; 
Ganeslidas v. Commissicner of Income-tax, Punjab, 2 I.T.C. 316; 8 T.ah , 
354, Commissioner of Income tax, Burma v Vednalh Singh, 1940 I.T.R. 
222; and Commissioner of Income-tax, Punjab v. Nasvab Shah Nawaz Khan, 
1938 I T R 370 Tlie Cwnmisi^oncr, acting under section 33'A, now, 
cannot pass an order prejudicial to the assessee, and an appellate Assistant 
Commissioner (or the Tribunal) caiuurt travel beyond the subject-matter 
o! the appeal The latter cannot, houever, enhance an assessment in a man¬ 
ner that Mould normally fail to be made through'section 34 or section 33; 
to that extent the above rulings are still of interest 

Original assessment under appeal.—^The fact that the original assess¬ 
ment lias been or is the subject of an appeal to the Assistant Commissioner 
or tlie Tribunal or has become final after the appellate or revisional orders 
passed by any of them or under revision by the Commissioner does not 
preclude the Income-tax Officer from making a supplementary assessment 
under this section See ComtnusiOHer of Income-tax, Bengal v Mahaltram 
Ramjidas. 1940 IT.R. 442 (PC). In re Holder and Sons, 1942 ITR. 79 
(All ) 

Burden of proof—-The burden of proving that income has escaped 
assessment or that it nas assessed at loo low a rate is, according to the Bom¬ 
bay High Court, on the Income-tax Officer, and Uie mere fact that he thinks 
that his predecessor underestimand profits is no proof that profits escaped 
assessment. Commissioner of huome-tox, Bombay \ G V hfanohar, 1935 
l.T R 372 According to the Rangoon High Court this view IS not correct; 
for, if sudi onus lay on the Income tax Officer, the effect would be that 
the assessee would ha>e an appeal to the Court on facts, which is neither 
intended nor proi-idcd All tliat can be said is that if there is no misdirec¬ 
tion in law and there are materials for a finding the Court will not mterfere, 
Commissioner of Income-tax, Burma v Dey Brothers, 1936 I.T.R. 209. 
According to a later vieiv of the Bombay High Court, it is lor the Income-tax 
Officer to satisfy himself and the appdiate authontieb, on evidence that in 
come has escaped assessment He cannot merdy throw on the assessee the 
burden of proving that no evidence bad escaped assessment He cannot, 
for instance, issue a notice under section 34, wait for three years, and then, 
when the assessee daims that the rdevant books had been destroyed, turn 
round and say that an additional assessmait will be made because the assessee 
had not proved that income had not escaped assessment, Chtmanrani Mod- 
lal V CommissKiiier of Incoate-tax, 1943 I.T.R 44 

Defirute information.—With reference to this section as it stood 
before 1939—“ If, for any reason, ... income . . has escaped 
assessment etc."—the Calcutta High Court had held varying views with, refer¬ 
ence to the conditions precedent to the application of section 34. See In re 
Ramjidas ilahahrain, 1936 I.T.R. 25, 62 Cal 1011; In re The North 
British and Mercantile Insurance Co, 1937 I.T.R 349; (1937) 2 Cal 540; 
In re Maludiram Ramjidas. 19381 T.R 265. A.I R, 1938 Cal 557 The 
matter went before the Pnvy Council, who ruled that it was enough if the 
Income-tax Officer bdieved bona fide on the information before him that 
there ivas ground for thinking that Inomie had escaped assessment or been 
underassessed No formal prdimuiary enquiry, by ivay of convemng the 
assessee or informing him of the nature of the escape or of giving him an 
<pportunity to be heard, was nnessaiy, before the Income-tax Officer set 
section 34 in motion. The section was one of tnachineiy and should be 
1—121 
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construed so as to make it ^vQ^l^abIe An assessment under sccUoii 34 auto¬ 
matically involves an enquiry under section 23, and a prelinimary enquiry 
before tajang action under section 34 would merely duplicate the enquiry 
without any purpose Commwnoner of Income tax, Bengal v Mahaliram 
Ramjxdae, 1940 I T R 442 (P C ) See also In re The Indians National 
Tannery, 1941 I T R 618 (Cal ) follomng the above 

Where a supplementary assessment was made on two mam grounds viS 
(o) the profit was small m relation to the turnover, (b) the closing value 
of stock \yas understated, the High Court lidd that there were no materials 
to find that income had escaped assessment Ground (a) was a non sequitur, 
for, It was at least equally probable tliat other circumstances which were 
not m dispute could ha>e accounted lor the low profits As for (6), 
since the opening and closing balances of each year had been valued on the 
same basts and the opening balaiKM of each vear had agreed witJi the closing 
balances of the preceding year no income could have escaped assessment, 
Commuiiojier o//jicoHic laar, BMrmo V Dcy Bror, 1936 IT R 209 Merely 
^cause (a) the expenditure is high m relation to the volume and value of 
trade and (b) the sales are smaller tlian m earlier years it cannot be as¬ 
sumed that tile accounts are fal^e or that income has escaped assessment 
Noival Ktshore KharoUdat v ComtntsstoHer of lueome tax Punjab 1936 
I T R 287, 168 I C 181 

The present section according to the Bombay High Court must be taken 
as a whole, and when it is so taken, there must be definite information which 
has come mto the possession of the Income-tax Officer, which results m his 
discoveriog that income has escaped asse^^^ment or been underassessed etc , 
and there must tw some mformation as to a fact And the fact may be as 
to tlie state of tlie law e g, that a case had been overruled or that a statute 
had been passed of which the Income tax Officer had not been aware 
but a mere change of opinion on the part of the Income-tax Officer as to 
the meaning of die law or die correction of the opinion of the Income-tax 
Officer by a superior officer would not be such definite mformation Com 
mssioner of Income tax v Sir Yusuf Isnml, 1944 I T R 8 

In another case proceedings were started on the ground that income 
from Madras branches of the asscssce had escaped taxation ’ The Appellate 
Tribunal found that the Income tax Officer had in his mind tlie existence of 
the Madras branches when malang the original assessment In the absence 
of any other reason stated by the Income tax Officer as inducing him to take 
actron ander section 34, it was field by tlie Patna High Court that there 
was no * definite information in the possession of the Income tax Officer 
as required by this section and that therefore the notice issued under sec 
T tenable fe law Fasl Dhala v Commissioner of Income-tax, 

ly^ I T R 341 According to the Madras High Court, Raghaviilu Naidt* 
&■ V Commissioner\of Income tax 1945 I T R 194, m view of the 
words lu consequence ofldefinite uifonoaiion’ the word * discovers* means 
^methmg more than has reason to believe* or ‘satisfies himsdf', die 
iinghsn d^isions as fo me meaning of discovers ‘ were tlierefore not 
relevant The definite information need not relate to a pure question 
fact, and definite information with regard to the state of the law will bn^S 
the“«ection into operation No general rule can be laid down as to when the 
secliOT can be applied but jt cannot be invoked merely because an Income' 
tax Offeer changes his mmd about the interpretation of the law or a 
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Income Ux Officer dvfters from Ihe oWL Accordingly when aa Income tas^ 
Officer appbed to an assessment the rates o£ the Finance Act of a particuJar 
year and his successor sou^t to revise the rates with reference to the Act 
of the next year which m his view should have been applied, it was held 
that there was no definite information to justify the reopening of the 
assessment Income tar Appellate Tribunal v B P Biramit erCo. 1946 
I T R 175 (Nag ) 

In a particular year the sliare of profits of a minor admitted to the 
benefits of partnership was omitted to be aggregated ivith the father’s 
income owing to a mistaken idea of the law in the next >€ar, it was so 
aggregated and the High Court held the aggregation to be m order 
^foie the High Court passed orders a notice was issued under section 34- 
in respect of die omission m die first year and the High Court held dur 
there was no definite informatioa before the Income-tait Officer to justify 
his notice If the notice had followed the High Court s decision instead 
of preceding it it would have been m order for there would then have 
been definite mformatioii in respect of the state of the law Conmisstoner 
af Income (ax iiadras v LaArAinaivs Iyer 1942 I T R 242 

The word diecovers means that the officer should have formed an 
honest and reasonable belief on material that could reasonablj support 
such belief and which definite information must be more than gossip or 
rumour it need not nt-cessanly be though ordinanly it would be mfonna 
uem of fact not need u be information of actual escape of tax It may 
be urcunistantial evidence Where therefore an officer in examinuig a 
return found that it was false and this made him suspect for similar 
reasons that the assessee bad escaped (ax in earlier >ears his action m 
reopening the earlier assessments was ufdield Tn re Bodar Shoe Stores 
1946 I T R 431 (All ) 

Additional assessments can be more than one -^-So long as the 
conditions of this section are satisfied > c within the tune limit laid doivn 
on the basis of defin te mformation the Income-tax Officer may make as 
many add tional assessments as the case may require There is no estoppel 
or res judicata m respect of Income-tax matters 

It followb from the above rulings that if having started proceedings 
under section 34 the InOome-tax Officer feels that there has been no under- 
assessment he is under no obligation to cont nue the proceedings and the 
assessee cannot insist on such continuation on the ground that he is eligible 
for some relief The asses^^ccs remedy m sudi a case is under section 35 
section 43 or section 49 A et seq or «ect«oa 25 or other appropriate sec 
tton as may apply to his case 

To what extent the assessment is to be re-opened—Section 34 
refers to a speafic case vis the case where an item of income chargeable 
to income-tax has escaped assessment of has been assessed at too low a rale. 
The: section does not require the whole assessment to be re-opened- In one 
sense»of course the Income-tax Officer must fix the taxable income to enable 
him to fix the rate of tax but he is not bound to re-open theitemswhich 
are not m question On the ptl er hand he is bound to confine himself to- 
the omitted item or ilans or to the enhancing of the rate as the case may be, 
P I M P Palantappa ChetUar v C<WHi»«Jie«rr of Ineon e lax. Mad 
joj'air \93^ ^26 4 ITCL 196 Commissioi er of Income lax 
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Burma V T S T S Chettiyar Ftrm, 9 28. SIT C 194, 

Durgadas v Commissioner of Income tax, U P, 5 ITC 471 words 
assess or re assess such income ’ refer only to the income which escaped 
assessment, and tlie section therefore does not give a general tiowcr of 
review, In re Kashmaih Dobla, AIR 1932 All 1,41T C 472. Thockersey 
V Commissioner of Income tax Bombay, 7 ITC 216 1935 LTR, 457 
It IS of course open to the assesscc to show in any way he can tliat 
income alleged to have escaped assessment has in fact not so escaped. He 
can therefore show tliat the income was really assessed under some other 
head or source, even though the Income tax Officer has not re-opened w 
assessment under that head or source, but, if income has m fact escaped 
assessment the assesses cannot claim to haye the assessment under other 
heads reopened merely on the ground that under those heads he had be® 
overassessed. In re Satyendra Mohan Roy Choit^dkury, 58 Cal 326,4 IT C 
447, Thackersey \ Comimsstotier of Income tax, supra 


The question whether the income thought to have escaped has been 
included under some other head or not is a question of fact, but an assessee 
who d®ics the exist®ce of a particular source of income and withholds 
relevant information cannot afterwards plead that iht income was m fact 
included under some other head, Thackersey v Commissioner of Income 
tax, supra see also Jozvola Prasad Chobey v Commissioner of Income tax 
Bengal, 1935 ITU 29S I£ die additional vssessmenl arises as a result of 
a complete change m the basis .of computation or of the law as applied to 
the case and it is not possible to isolate the ad6tional items constituting the 
supplementary assessment, it is dear that the entire assessment must m effect 
be re-opened Such cases, however will be rare 

Law applicable —An addtbonal assessment has to be made in accord 
ance with the law applicable m the assessment year during which the 
escaped income should have been mitialiv assessed m the normal course, 
Krishna Hydraulic Press v Commissioner of Income tax, Bengal, 1943 
I T R 504 The question of limitation within which proceedings should 
be started or furnished in respect of additional assessments would, how¬ 
ever, be governed by the law at the time the proceedings are started or 
furnished 


Appeal against re assessment —It is dear from the foregoing that 
the Assistant Commissioner dealmg with an appeal against an asses«m«nt 
made under section 34 read with section 23 (3) is precluded from granting 
any further relief beyond the extra tax imposed under section 34, In re 
Kashinath Bogla, 4 I T C 472 AIR 1932 AU 1 He cannot re-open 
the ongu^ assessment as a whole, t e , except in regard to the disposal of 
me speafic points arising out of the re assessment Ratendra Narayan 
A /Kcomr tax, Bihar and Onssa, 2 I T C 82, 5 

Pat " I R Fat 581 Butyorjee v Commissioner of Income 

tax, Burma 5 I T C 270, 9 Rang 161 AIR 1931 Rang 101 
He cannot also enhance a supplementary assessment if that has been 
I" « ^orih Bntuh S’ Mercantile Insurance Co 
Ltd , 1937 I T R 349 I L R (1937) 2 Cal 540 Further, he cannot 
by way of enhancement add new items to those detected in the suppl®" 
^sessment on appeal ignoring the limitations of sections 34 and 
income tax Punjab v Natvab Shah Naivas Khan 
1938 I T R 370. I L R (1938) Lah 359, AIR 1938 Lah 741 
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The principles of tlie above rulings ivoiild M;eDi to apply, wth full 
vigour, to the Appellate Tnbtmal al^ 

Delayed completion of assessments.—Till 1939 this section Mas not 
intended to meet cases m which proceedmgs already ^gun under section 
23 and connect«l sections had not been dos^ within the year There was 
no limitation as to the period within which assessment proceedings, if be¬ 
gun in time, whether ordinary assessments or those under section 34 or 35, 
should be completed, ConmastOHer of Income tax Punjab v Nawal 
Kiihore KJiaraiUlal, 1938 I T R 61 (P C ) Commissioner of Income 
tax, Bengal v Rajendranaih Mukkertee, 1934 I T R 71 (P C.) The 
limitation laid down by this section applied only to the issue of the notice 
initiating the supplemcntar) assessment proceedings In re Kedamalh 
Kesrtwal, 4 I T C 407 , 58 Cal 254, In re Bunt * Co , Calcutta, 1934 
I T R 30, 61 Cal and the rest of the proceedings was not further 
limited as to time As to delay arising out of orders on agents of non 
residents under section 43, see notes under that section 

Smee 1939 witli the insertion of sab-section (2), dehmte tune limits 
have been laid withm which assessments, both onginiil and supplementary, 
have to be concluded The proviso to sub-section {2) was added .u 1941 
in order to exclude from this tune limit re assessments made under appellate 
orders or under the orders of the High Court or the Pnvy Counal Such 
re assessments are subject to no tune limit, but it would stand to reason 
that they should be completed at least within four years of the receipt of 
die orders necessitating re-assessnient As already observed, re assessments 
anstog out of appellate and other orders are different from additional 
assessments governed by sections 34 and 35 

Once a hnal assessment has been made it cannot be rc-opened except 
m accordance with sections 34 and 35 which are exhaustive and which pres¬ 
cribe the on]} arcumstances in which and the onl) tune withm whidi 
supplementary assessments can be made and fresh notices of demand 
issued, Commissioner of Income tax, Bombay v Kheniehand Ramdas, 1933 
I T R 414, 65 I A 236. I L R 1938 Bom 487, A I R 1938 P C 
175 This was however, before the amendment of section 48 Undtr 
ihat section in order to grant i refund, a re assessment may often be 
necessary 

' In any year" —In any year refers to ih<. twelve months in which the 
Erst assessment would be normally mitulcd i r , to tlie finaucu] year. In 
reR«rH*Co CaleuUa 1934 I T R TO 38 C W V 204, 61 Cal 132 
AIR 1934 Cal 515 

The end of the year—The vetfuo doo nol pmejil the /ncoine that 
escaped assessment being assessed during the }car of onginal assessment 
itself This section only defines the latest date up to which proceedings 
could be started for assessing the 'escaped income 

The Income-tax Officer can rely on facts ccming to fiis notice after 
the issue of a notice under this section. 2Iutfiaffa Cheltujr v Com 
intssumer of Income tax, Madras, 1938 I T R 725, but llic supple¬ 
mentary assessment has to be concluded before the jienod* laid down tn the 
section 

Assessment by estimate.—The question wlietlicr mxiw ii 34 can be 
u-o«l to re-open a'^x’S'ments under section 23 (4)—ai«es«nicnt< by estimate 
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Burma V T S T S Cbem<^rFirttt,9n^g 28,5lTC l94:Jfayaram 
Duraadas V Commissioner of/wotne tax, U P , 5ITC 471 ^ewori^ 
‘assess or reassess sudr income" refer only to Uie income which escaped 
assessment and Uie section therefore not yve a general power of 
review, In re/Cas/»iHa/A iJoWoj A1R 1932 All 

V CoiHiHtJnoHfr of Income tax, J?o»t6ay, 7 ITC 216, 1935 ITR. 457 


It IS of course open to Uje asscsscc to show in any way he can that 
income alleged to have escaped a«scssment has in fact not so escaped He 
can therefore sliow that the income was really assessed under some other 
head or source, even though the Income tax Officer has not re opened tl« 
assessment under that head or source, but, if income has in fact esaped 
assessment the asscsscec cannot claim to ha\c the assessment under other 
heads reopened merely on the ground iliat under those heads he had bc^ 
overassessed, la to Satyendra Afohan Roy Chotixifiury, 58 Cal 326 , 4 ITC 
447, TfiocAcrjey \ Commissioner of Income tax, supra. 


The question whether the income thought to have escaped has been 
included under some oUier head or not is a question of fact, but an assessee 
who denies the existence of a particular source of income and withholds 
relevant mfonnalion cannot afterwards plead that tin. mcoine was in fact 
included under bomc other head Thachtrsey v Commissioner of Jneome 
tax, supra see also Jauala Prasad Chobey v Commissioner of Income tax, 
Bengal, 1935 IT R 29S If tlie additional assessment arises as a result of 
a complete change m the basis .of computation or of Uie law as applied to 
the case and it is not possible to isolate Uie additional items constitutmg the 
supplemenUry assessment, it is clear that the entire assessment must in effect 
be re-opencd Such cases, however, will be rare 


Law applicable —An additional assessment has to be made in accord 
ance with the law applicable m the assessment >car during which the 
escaped income should have been initially assessed m the normal course, 
Knshna Hydraulic Press v Commissioner of Income tax, Bengal, 1943 
ITR 504 The question of hinitation within which proceeduigs should 
be started or furnished in respect of additional assessments would, how 
ever, be governed by the law at the time the proceedings are started or 
furmshed 


Appeal against re-assessment—It is clear from the foregoing that 
the Assistant Commissioner dealing with an appeal against an assessment 
made under section 34 read with section 23 (3) is precluded from granting 
any further relief beyond the extra tax imposed under settion 34, In re 
Kashmath Bogle, 4 I T C 472, A I R 1932 All 1 He cannot re-open 
the ongit^l assessment as a whole, » e , except m regard to the disposal of 
me speafic points arising out of the re-assessment, Rajendra Narayan 
Deo V CoHiiHujiojirr of Income tax, Bihar and Onssa, 2 I T C 82 , 5 
Pat 13, A I R 1925 Pat 581, Durjorjee v Commissioner of Income 
tax, Burma, 5 I T C 270, 9 Rang 161 AIR 1931 Rang 101 
He ^not also enhance a supplementary assessment if that has been 
^risdiction. In re North British & Mercantile Insurance Co . 
Ltd , 1937 ITR 349 I L R (1937) 2 Cal 540 rurther, he cannot 
by way of enhancement add new items to those detected m the supple* 
ment^ assessment on appeal, ignonag the limitations of sections 34 ana 
35, Commtsstoner of Income tax, Punjab v Nawab Shah Nawas Khan 
1938 ITR 370, I L R (1938) Lah 359, AIR 1938 JLah 741 
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The prinapica of the above rulings would «ecm to apply, with full 
vigour, to the Appellate Tnbimal also. 

Delayed completion of assessment*.—^Till 1939 thia stcUon was not 
mtcnded to meet cases m which proceedings already begun under section 
23 and connected sections had not been dosed within the jear There was 
no limitation as to the period within which assessment proceedings, if be* 
gun m time, whether ordinary assessments or those under section 34 or 35, 
^ould be completed, Ccnimtssurner of Income-tax, Punjab v Nauial 
Ktshore Kharatlilal, 1938 I T R 61 (P C ) Comiiitsstoner of Incotne- 
tax, Bengal v Rajendranalh Mukhenee, 1934 I T R 71 (P C.) The 
limitation laid down by this section applied only to the issue of the notice 
initiating the supplementary assessment proceedingc In re Kedamath 
Ktsrrxol, 4 I T C 407 58 Cal 254. In re Burn & Co Calcutta, 1934 
I T R 30 61 Cal 132, and the re»t of the proceedmgs was not further 
limited as to time As to delay arising out of orders on agents of non 
residents under section 43, see notes under that section 

Smee 1939 witli the msertioo of sub-section (2), definite tune limits 
have been laid within whidi assessments, both onginal and supplemental^ 
have to be conduded The proviso to sub-section (2) was added ui 1941 
in order to exdudc from this tune limit re-assessments made under appellate 
orders or under the orders of the High Court or the Pnvy Counal Such 
re-assessments are subject to no tune limit, but it would stand to reason 
that they should be oosnpleted at least withm four years of the receipt of 
the orders neccssuatmg re assessnunl As already observed, re assessments 
aruiflg out of appdUte and other order* are different from additional 
assessments governed b} sections 34 and 35 

Once a final assessment has been made it cannot be rc opened except 
in accordance with sections 34 and 35 whi^ are exhaustive and which pres* 
enbe die only arcumstances in which and the only time within which 
supplementary assessments can be made and fresh notices of demand 
issued, Commissioner of Income-tax, Bombay v Khemehand Ramdas, 1938 
I.T R. 414, 65 T A 236, I L R 1938 Bom 487. AIR 1938 P C 
175 This was however, before the aiDendmcnt of section 48 Under 
that section m order to grant a refund a re-assessment i^y often be 
necessary V 

* In any year” — In any year’ rciers to the twelve months iii\ which the 
first assessment would be normally mitiated i # , to the financial 
re Bum & Co , Caicutia, 1934 ITR 40.38CWN 204, 61 \ 

\ I R 1934 Cal 515 

The end of the year—^The section doea not prevent the me 
escaped assessment being assessed dunng the year of onginal a< 
itself This section only defines the latest date up to which pn 
could be started for assessmg the 'esaped' income 

The Income-tax Officer can rely on facts coming to his iiot ^, 
the issue of a notice under this section. Jllutkapfa CheiltarMff Com 
missiOHcr of Incane tax, Madras, 1938 ITR 725, but tJiJ^BuppIe 
mentary assessment has to be concluded before the penods laid d^wl m the 
section 

Assessment by estimate—^The question whether »«.U< /can be 
u-eil to re-open as'es'ments under section 23 (4)—asscssnien^^jy^tmutc 
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in cases of default of the assesses—^was raised m Commtsstoner of Incontt 
tax V Sundaresa Iyer, 2 I T C 173 and it was held tliat such an assess 
ment can be re-opened if the Income tax Officer finds that there has 
under assessment t c , that income has escaped assessment or been assessed 
at too low a rate of tax This was followed by the Punjab High Court m 
\IanoIiarlal Deokarandas v Coinm^ssloner of Income tax, 3 I T C 317 
10 Lah 691 AIR 1929 Lah 173 and by the Allahabad High Court 
m Haji Ta] Muhammad Hajt Abdul RaJtman er Co v Commissioner of 
Income tax 6 I T C 240 This section cannot however be used to revise 
an ^sessment based m the first instance on an estimate onlj [whether 
under section 23 (4) or under section 23 (3) examples lyider the latter 
sub-seclion are flat rate estimates under section 13] on Uie ground that 
the onginal estimate had been made too low Commisstoner of Income tax 
Burma v U Lu Nyo 1933 I T R 372 AIR 1933 R 350 7 I T C 
47 

U Lu N^os case did not dcade is the Bombay High Court thought m 
CoMiiHirnoner of Income tax, Bombay v Manohar 1935 I T R 372 that 
income from a particular source on«i having been assessed could not be 
re assessed under section 34 Wliat it dec ded as Manoha/s case also 
did, was that a later Income tax Officer could not use this section mcrel> 
because he was indtued to estunate the profits higher than an earlier officer 
Commissioner of Income lax Burma v Dey Bros 1936 I T R 209 
So long, however as the action of the officer is not arbitrary or capricious 
as explain^ by the Privy Council in Co>»m%sstoner of Income tax, U P 
and C P V Laxnmaraut Badndas 1937 I T R 170 I L R (1937) 
Nag 191 It IS open to him to re open an assessment tmder section 34 even 
if It was made or ginallj only on an estimate ^keik Mubarak Ah v Con 
ntssioner of Income lax, Punjab, 1938 I T R 625 See also Modan 
Mohan Lai v Comt itsstoner of Income tax Pnniab 1935 I T R 438 
16 Lah 937 AIR 1935 Lah 742 

If a person assessed m the first msUnce under section 23 (4) is re 
pssessed under section 34 the fact that he has furnished a return under 
seebon 34 will not enable him to get the original assessment imder section 
23 (4) cancelled automatically because under section 34 only that part of 
the assessment will be re opened in respect of which there has been under 
assessmei^ The filing of a return under section 34 cannot cure the default 
which Ic(J in the first instance to an assessment under section 23 (4) 
t./jo/<rv/jv Commisuoner of Iwof le tax UP 5ITC 466 AIR 
1932 ^ 83 

these rulings however relate to the law as it was before 1939 
uow stands if the Income tax Officer has definite information 
nere has been under assessment he can start proceedings for an add 
idgr assessment and make such an assessment subject of course to the right 
SP*' yeal of the assessec against the new assessment 
made -rders under this section appealable —An order under ection 34 
^ appealed against but not one imdcr section 35 
by wajtice Obligatory —If the Income lax Officer decides to act 
raent^jiis seebon he must issue a iiobcc and follow the j rocedure in 
1019 ongina! assessments as laid down bv ecction* 22 and 23 unless 

1938 I clear a imi«eions by the asscssee 
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Tlie Income tax Officer need not however issue a notice m the same terms 
as a notice under section 22 (2) The essential features of a notice tmder 
that section are that the assesses has to give the details of his income m a 
particular form and venfy the information m a particular way If the 
information on which the supplementary assessment is proposed to be made 
has already been funii«hed b^ the asscssee himself though m some other 
connection and it had also been venhed by him it is strictly speaking 
unnecessary for the Income-tzx Officer to t<sue a notice, though rn practice 
the assessee is probably given an opportunity of being heard on the analogy 
of the provision m section ‘*5 On the other hand if any of the information 
at the disposal of the Incrane tax Officer has cither not been fumi«hed bj 
the assessee or not verified by him the notice is clearly necessary 

But the notice must not ask for more particulars than can be demanded 
under section 22 (2) If the Income-tax Officer requires such additional 
particulars he should proceed under section 37 

Period for compliance with notice—^Though a notice need issue 
on]} m the arcuinstanccs described above once a notice has issued it is 
governed so far as may be by the provisions of section 22 (2), that is, it will 
1)0 nct-cssarj to give die as<cssce at least 30 dajv time to complj with the 
notice Sunilarly the same penalties will follow non compliance with the 
notice as in the event of non compliance with a notice under section 22 (2), 

C g, assessment under section 23 (4) and punishment under section 28 or 51 
* Details of notice —The notice under stction 34 ntecl no* specify the 
detailed ground on which the assessment is proposed to be re-opened, Cam 
missioner of Income-tax v SuntJoresti Iyer, 2 I T C 173 Section 34 does 
not prescribe a standard form of notice it )eave« discretion to the Income- 
tax Officer as to how much of the requirements of a notice under section 22 
(2) shall be mduded and it will be valid in >o far a« it tells the person on 
whom it is sened what he has to answer deal with or furnish. In re Bum 
A Co, Calcutta, 61 Cal 132, 1934 ITR ^ JaiLvla Prasad Choubey v 
Comiinssioner of Ineom< tax, Bengal, 1935 ITR. 293 A separate notice 
tinder section 22 (2) is not necessary Vtr Bhan Batmlal v Commtssioncr of 
Income fax, Punjab 1936 ITR. Ill The notice need not speafy the m 
come or the ource that has escaped assessment or Ijcvn imder assessed, etc., 
Isttftr Khan v Cammusioner of Income tax. U P, 1942 ITR 435 
(Oudh) Chinianram MottlaJ v Coiiuntsstoiier of Income tax Bombay 
(Ceniral) 1943 I T R 44 (Bom) 

A belated notice under section 22 (2) issued after the eud of the year, 
without any idea in the mind of the Income-tax Officer that the mcome had 
escaped assessment cannot be treated automatically and altemativ'dy as a 
tiofrce cnitJer section 34 Maharaja af Patuiii \ Camtntsstarter af /neame- 
tax, Bombay, (Central), 1943 ITR 202 

Where an mitial assessment was held ab tnifto void, on the ground (as 
hJd by the High Court with reference to the law as it was before 1939) 
that a non resident could not be assessed under section 42 except through 
an agent under «cction 43, and the Income-tax Officer subsequently appointed 
an agent imdt.r section 43 and i»sued a notice under section 34, the notice was 
held to be valid Kumvar Bishuvnatk Swgh \ Commtsstaner of Income 
tax UP. 1942 I T R 322 (AD) 

Applicable to all kmds of escaped income—The amendments in 
1939 extend the ambit of the section widdy, and the following rulings re¬ 
late mainlv to the diftimlties that an>«e before the amendments 
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Counsel contends that thib inoxne in question has not escaped assess 
ment’ These words, he maintains cannot be applied to a portion of 
homogeneous income but only to income of a different dass and to a 
ease where the asscssee derives hts ina>me from different sources, e g , 
money lending and house property In this case, the whole of the income 
of the I'ssessee is derived from money lendmg The words used m 
my opinion do not admit of tins interpretation, and for every and any 
mcome whether it be of the same dass or tj’pe as that originally assess 
ed or of a different class or type dearly comes within the scope of 
section 34 —Per Harnson / , in Btdaqt Shah v Cremn, 1 I T C 
256 


It mal es no difference wiicthcr the escaped mcome escaped alto 
gether or was taxed in the hands of some one else by mistake, Ganesh Das 
V Cotnmtssioner of IncoMu in^ Pmjaff.Z IT C 316, 8 Lah d'4, 
Dicome ax, Burnta v Vednath Singh, 1940 I T R 
2^, and the section dearly applies to cases m which the Income tax 
Orncer Uunks in the first uistance that the assessee has made a loss and 
then discovers that he has made profits Vtr Bhan Bansdal v Comnttssioner 
of htcome tax, Punjab, 1936 I T R 111 170 I C 607 


Tlie section apphes to cases m which —(o) No assessment at all has 
been made on the person receiving the income, (i>) an assessment has been 
made but some part of tlie income has for seme reason or other, not been 
assessed and (c) die rate charged has been too low In all other cases, the 
assessment already made is final and cannot be reviswi, Commissioner of 
d« Burma v Dey Brothers, 1936 I T R 209 The words are 

see^in ‘■noug^ to cover cases of concealment of income by the asses* 

BUoumd, r' '' 

o£ tlie Pnvy Couiial in Rajeiidranalh Mukherjee s case, 
esraniLL Ca' 285 71 TC 143 that Im 

that m tht « not equivalent to has not been assessed merely means 

of a«!sehs.i,in? m assessment had not been completed or no final order 

mmt ■>? ““1 ““m! tad wcapedasseis 

section 2 ''f 21 no aH?t not mean thit, if no notice has been issued under 
for the liw'r ““‘‘‘“’“I a'yistnimt can lie made later under section 34 
notice caOfm 1 *“^ '"'’E'"™ R may be that if no 

then'cSfci n a m ”"‘'r R*' ia^ y'"' 

mj; the o "“’,” 1 "'^', available to the Croivn of remedy 

"hire lA li™ Section 34 Uierefon. can be applied 111 cases in tvhich 
22 (2i rn,,, 7 «° at all no notice having issued under section 

1937 irRS " V P,ro}ba,t Contractor, 

The UMifined to mistakes of omission only 

the e^e need altermtive assessed at too low a rate’ show that 

oMn toV T™ ! nwessanly be due to madiertence It is therefore 
‘®/®-opcn an assessment deliberately wrong 

Mfd 

The Madras vnew was endorsed by die Calcutta High Court Anglo- 
Persian Oil\Co v Co»»«w«<»Mrr of Income tax, 1933 I T R 129, oO 
Cal 840, R 1933 Cal^ 7S7'but^not bj the Lahore High Court who 



S 34] 


SUPPLLMENTARY ASSESSMENT 


969 


held that uicontc kno^Ml or disclosed to the authorities cannot be said to 
have escaped assessment The word escape connotes failure by the 
taxing authonty to tax the income owmg to accidental or deliberate omis 
Sion of the assessee to declare it or to scmie similar circumstances It docs 
not according to the Lahore view include cases where income is knomi or 
disclosed to the faxing authonties and has been the subject of assessment 
which has been set aside by superior authority owing to some mistake m 
procedure or to the income being treated m a wrong category Drwan 
Kuhan Ktshor v Commtsstoaer of Income tax Punjab 1933 I T R 143 
6 I T C 345 14 200 AIR 1933 Lali 2^ In a later case the 

same High Court after reviewing all tlie rulings decided that m view of Uih 
words for any reason occurring before the words escaped assessment 
the mterpretation placed by the (^IcuKa and Madras High Courts was the 
more correct one ^wiar Singh Sher Stngh v Commissioner of Income tax, 
Punjab. I93S I T R 171 AIR 1935 Lah 361 The words have 
been under assessed now occurring in ihe section obviate these difficulties 
According to the Allahabad High Court Choteylal v Commtssioiur 
of Income tax U P SITC 466AIR 1932 All 83 if an m 
dividual IS wrougly assessed m the first uistance as an undiiided Hindu 
family, section 34 can be used later on to rectify llie mistake and recover 
additional super tax While section 23 uses the word assess to denote 
the determination of income section 34 clearly refers to assessed at too 
low a rate A similar conclusion ivas reached by the Lahore High Court 
in In re Ea;^s/ini)R<3rdtn (7d<f<7(fro 1943 I T R 491 Under tJie section as it 
now stands the income of the asseo«ee m such a case is ex hypothesx either 
3»ses id at too low a rate or been the <ubjcct of lXccssiic relief 

The reiiurk of tlie Pnvy Council in Rojendra Nath Mukherje^s east 
1934 I T R 71 61 I A 10 61 Cal 285 that the words e>caocd assess 
inent are not equivalent to has not been assessed was made in connee 
tion With the question of wheu an assessment should be completed the 
Pnvy Council were concerned more with the word assessment to which 
they gave a wide interpretation than with tlie word escaped and all that 
they decided about the latter was that it was not wide enough to mdude 
income as to which no final assessment order had been made The section 
therefore is not confined to cases where income had not been returned at 
all and applies to cases where an item has been returned but has not been 
assessed and to cases where items haic been assessed but tlie assessment 
has been cancelled by the appellate or resisional authonty Madan Mohanlal 
V Coj xmissioner of Income-tax, Punjab 1935 I T R 438 Naiudl Ktshore 
Kharaxtilal \ Commxsstoner of Income tax Punjab 1936 1 T R 281 
T C 181 


The Bombay High Court also haie ade^lcd the mcw that the section 
(.an be used to coicr m stakes of law m the first instance on the part of the 
taxing authorities Comn issxojxer of laeame tax v D R Naiek 1939 IT R 
362 dso Calcutta see In re l/o// ei and Aich 1940 I T R 236 

Where the Income-tax Officer allonol a credit (of tax collected at 
source) m the initial assessment and tlic asscsiscc klauned i laige credit 
on a diflerent bas > (the claim being esentually upheld by the High Court) 
t was hell that it was not open to the Inconic-t^x Officer to mioke section 
34 in order to alter tlic initial has s since no incoo c itad escapol osss^ssincnl 
it1 of it havMie been checked and assessed. In re North Dniish and Mcreai (xte 
Insurance Co lid 1937 ITJ? 349 I UR (1937) 2 Cil 540 This nilmir 
I—122 
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has bcui neutralised by the -words ‘have been under as'fessed’ which have 
been since added to the section 

Super tax- —The section dearly applies both to super ia\ and to income- 
tax, Clwteylal \ Commissioner of Income tax, {7P, 5 ITC 466, Conmis- 
siouer of Income tax Bombay \ D R Naik, 1939 ITR. 362 See sec- 
iion 58 

Discovers—In the United Kingdom where the corrc«ponding provn 
Sion arc to the titecl that ‘ K the surveyor discovers that ha« 

been omitted from the first assessment, etc "(Section 125, Income tax Act, 
1918) It has been hold even if all tlie facts were fully faiovvn to the Ins 
pcctor (Surveyor) and he had wrongly decided at the first assessment not 
to ta\ some income it would be open to him or to his successor to male a 
re-assessment He need not discover any new facts ill that he lias to dis 
cover IS the fact of under assessment, IVtlliams v Grundy, 12 A T C 
530 1934 ITR 236 (K.B D ) (see also Commissioners of Inland Revenue 
V Triufw of Mckmlay, 17 ATC 345 (CS), 22 Tax. Cas 305) Bu 
this view was questioned by the Court of Appeal m British Sugar Manufee 
lurers ltd v Hams. 16 A T C 421,21 Tax. Cas 528 

The word discovers ' has been variously intcnireted is equal to ‘ comes 
to the conJusion’, Bray, I, in R v Kensington Commissioners (Ex parte 
drnmo) 6 Tax Cases 279 (H L ) ‘has reason to beheve’ /ivory, J in 
Gnuid\ V Dunham 7 Tax Cases 12 and ‘ satisfit* himself Lush, J m 
IVilhams \ Trustees of Grundy, 18 Tax Case* 271, (1914) 1KB 524 

Irregular proceedings under sections 22 and 23 —If proceedings are 
•darted under sections 22 ind 23 by the Income tax Officer hiving junsdic 
tJOn ind these proceedings arc continued by an Income-tax Officer not 
having jurisdiction the proceedings can be resumed at any tune by the first 
officer at the stage at wluch he left them, the subsequent irregular proceed 
mgs Ijcing ignored In such ca«cs section 34 docs not apply since inanne 
Cannot be said to have escaped assessment when assevsnicnt proceedings arc 
till pending'and there is no lime limit for completing them (Since these 
rulings were given, a time limit has been imposed b\ '.ub-scction ( 2 ) of sec¬ 
tion 34 on assessments whether under ♦section 23 or under section 34) ' Es 

uiped asscsiinent' is not the same is ' has not been assc«sed ' and ' assess¬ 
ment’ IS not confined to the definite act of making an order of assessment 
under section In reXar/jfiirBW 58 C 909, ^CWN 3)0, A 

TR 1931 Cal 545,5 ITC IA4, Ratemlronath Mukerjee y Commissioner 
of Income tax. Bengal, 6\. lu\ 10 61 Cal 285 AIR 1934 PC 30 1934 
T^R 71 (p C ) , In rc/Jiir/i iS-Co, Ca/<«/lo, 1934 IT R 30 , 38 C\VN 

This however dots not mean that an asdtsmicnl is not concluded wfie’* 
the amount of tax payable by an asse^sce lias been deicrmincd and i »ot>^ 
of denwnd (under sccuon 29) issued Tlit words ‘nnctl tlic a 3 »cs*mcnt , 

' make a fresh assessment 'annul or enhance the isscssmcnt” m see 
tions 27 30 ind 31 respectively show that proctxxlmgs after the issue ot 
the demand notice do not form part of isscssmcnt It is not therefore 
open to the Income tax authonljcs lo claun that Uic revision of the quantum 
of profits on the basis of die existing records is not the same as a'^cssmj 
income which has escajicd assessment, Nawalktshorf Kharaitdal > Commts^ 
sio»,r of Income-tax, Puniab, 1036 I T R 287 
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Book-keeping problems —As to questions ansing under scetion 34 
out of problems of book keeping, see notes under «ection 13, especial]/ m 
regard to Stock Values, Reser\esand Bad Debts, Interest, Devices to conceal 
income and Double taxation due to chinge in accounting also notes under 
previous jear’, seebon 2(11) 

In a case, the facts of which were miusual the Income tix Ofticer dealt 
with a part of the balance id a suspense account as if it was a «ecret profit, 
and HI a later year, when the limitation under section 34 had expired, he 
sought to tax further amounts of the suspense balance when adju ted (not 
by credit to profit) The High Court disallowed the action of Uie Income- 
tax Officer, 1/ K \Iuluinimad Ibrahtm \ Commissioner of Income lax, 
Madras, 1942 I T R 64 This ruling bj no mean* disallows tlie taxation 
of suspense items as and when credited to profits but merely held that on 
the facts the profit that escaped assessment had an«en long before 

Accrued interest—Where interest iccnic-* and is compounded ind i 
not paid and no tax is levied on the interest each jear as it accrues section 
34 does not come into operation when eventually tax is levied on the interest 
in the year of pajment But the onus would be on the Rev time to show 
that tax had not been levied m preceding vears as the inlisrcst accrued 
Rajah Bhunesh Pratat Horatn Stnah \ Commissioner of Income tax UP 

6 I T C 167 (All) 

Calling for past accounts—bee kanJor xnm Pilhu lase, 3 ITC 
297 referr^ to under section 23 regarding the calling of accounts in Uic 
course of an assessment under section 23 with a view to finding out whether 
a supplementary assessment should be made m respect of die preceding >ear 

Default in complymg with notice—Since the procedure under tlii> 
section IS to be so far as may be the same as would be applied to an original 
notice under section 22 (2), the provisinii» of section 23 (4) would be 
attracted to re-assessments made under thi» section if any of the defaults 
referred to ui scebon 23 (4) occur. In rt Krdonialh Kesnial, 4 IT C 407 
58 Cal 254, AIR. 1931 Cal 209 

Where an asscssec lumped together his income from two branches and 
the Income tax Officer afterwards suspected that a part of the income from 
one of the branches had escaped assessment and accordingly issued a notict 
under section 34 asking for a reluro of income of that branch, the asscssec, 
instead of furoishmg the return merely drew the Income tax Officer's 
attention to the fact that he had already submitted a return in the first 
instance Held, that the a5scs«cc did not comply with the requirements of 
the Income-tax Officer whose <*ject in issuing the notice was to know 
tJjA wcGTOA at dw. tjxo liranthcs and that, aa asscssmuH uniiftt 
seebon 23 (4) was m order, Ramachondra Kashxnath % Commissioner of 
Income-tax, Bihar and Onssa, 5 I T C >8 A mere reference to the pre 
Mous return is not a valid return in response, to the notice undu* section 34 
-o an assessment can be made under section 23 (4), In re Pitamber Prasad 
1942 I T R 370 

Penalty for concealment of income —\s tj jicnallus in rrqica of 
loncealmeiil at time of original assessment discovered at Uk. time of supple 
rnmlarv as'c«>ment, see notes under seebon 23 

Registration of firm assessed under section 34.—Before 1928, a firm 
that wa- being assessed under seebon 34 could not claim the benefit of 
registration. The application for registration may* be mode now even in 
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respect of assessments under section 34 if no part of Uic income of the fimi 
has been assessed in the usual course imdtr section 23 Tlie benefit of 
registration is denied to a firm that conceals a part of its incoinc or keeps 
»iuiet oacr a manifest mistake made by the Incoinc tax Officer, but not to a 
firm that a\as not assessed at all m the firs! instance 

Partners of firms-~Thc taxation of pariners of firms at iwurcc is 
more a liability than a right au«l a partner cannot claun that the firm must 
be asfiCSsed and not he Therefore, if profits escape assessment through 
the firm not being taxed proceedings can be. started under section 34 agamst 
the partners direct without such proceedings being started against the firm 
In re Neaitchaiid Doga. 35 CWN 534 , 58 Cal 120, AIR. 1931 Ql 
686 SITC 206 lure RnniACo 6 ITC135 (Cal ), If/I L A R 
..'lr 30 i» Chetlxyar v Conunisstoner of tneomt tax, Madras, 1937 ITR. 600 
The Act does not say that a finn should be assessed first and it is open to- 
ihe Income tax Officer to assess wlhcr Uic firm or the partners 

In sudi a ca^t it is immaterial ihat the proceedings against the firm 
would be time barred so long as the proceedings against the partner are 
not 

This fiuesiion will seldom ansc after 1939 m Men of llie iieiv Ixisis of 
taxation of firms adopted m 1939 See sections 14 md 23 (5) 

Estoppel and res judicata.—S'ce notes under section 23 
Insurance Companynotes under action 10 (7) and schedule 
Succession—3'rc notes under section 26 in regard to supplementary 
a*8essnients m ca«cs of succession 

Sections 34 and 35 not mutually exclusive—Where boili scctioirt 
Tpply It is open to the Income tax Officer to proceed under either section. 
Commissioner of Ineomc-tax liomboy v D Ji Noth 1939 ITR 362 

Payment of tax by instalments—In order to mitigate jiOi ibic hard 
•«hip in an assesses s havmj, to pay additional tax for several past years alf 
at once, Government promised (o issue executive instructions to Income tax 
Officers to allow payment by instalments m deserving cases 

35 (i) The Commissioner or Appellate Assistant Com¬ 

missioner may, at any tuna within, four 
Rechficauon of imstai.c years from the date of any order passed 
by him in appeal or, m the case of the 
Commissioner, in revision undei section 33 'A and tlie Income-tax 
Officer may, at any time withm four years from the date of 
any assessment order or refund order passed by him, on his 
own motion, rectify any mistake apparent from the record of 
the appeal, levision, assessment or refund as the case may be, 
and shall withm the like period rectify any such mistake winch 
has beep brought to his notice by an assessec 

Piovided that no such rectification shall be made, having 
the effect of enhancing an assessment or reducing a lefund unless 
the CommiKioncr, the Appellate Assistant Commissioner or the 
Income tax Officer, as the case may be, has given notice to tlie 
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assessce ofhis intention so to do and has allowed him a reasonable 
opportunity of being heard . 

Provided further that no such rectification shall be made 
of any mistake m any order passed more than one year before 
the commencement of the Indian Income tax (Amendment) Act, 
1939 

(2) The provisions of sub'section (i) apply also m like 
manner to the rectification of mistakes by the Appellate Tribunal 

(3) Where any such rectification has the effect ofreducmg 
the assessment, the Income-tax Officer shall make any refund 
which may be due to such assessce 

(4) Where any such rectification has the effect of enhanc¬ 
ing the assessment or reducmg a refund the Income-tax Officer 
shall serve on the assessce a notice of demand m the prescribed 
form spcafymg the sum payable, and such notice of H fjna nd 
shall be deemed to be issued under section 29, and the provisions 
of this Act shall apply accordingly 

History—Before 1922 the Collector could reclify mistakes only when 
brought to tus notice by the assessee, in 1928 the power of rectification of 
mistakes which had been confined only to the Income-tax Officer m respect 
of onginal assessments was extended to other authontics In 1939 the time 
limit ivas extended to four years subject howeser to no retrospective effect 
for this limit; te, m respect of pre-1939 assessments and orders 

Scope of section —This section does not confer on Officers a general 
power of review or revision or authonse any assessee to introduce any new 
facts m connection with the said assessment. Sections 34 and 35 are not 
mutually cxclusiie and if both sections apply to a gimi case the Income- 
tax Officer may proceed under either section Commtsswntr of Income-tax 
Bombay v Naik. 1939 I T R 362 

Mistake— hlistake is not mere forgetfulness (per Esher, M R 
Barrov} v Isaacs) it is a slip made, not by design, but by inichance ” (per 
RitssellfC I Sandford v Beal, 65 Q B 74 74 LT 406), Prescott y 
Lee, infra Cf 4 B1 Com. 27 (Stroud.) 

Appeals^—No appeal lies against an order under sect on 35 as indeed 
it cannot when the object of the section is to provide for the correction of 
an obviOMJ mistake. No refetence to the High Court can be made in respect 
of cases under section 35 Before the Appellate Tribunal was set up, the 
Commissioner could refer svo moto any question of law for the opinion of 
the Hi^ Court and a question under sertion 35 was so referred under the 
1918 Act m Jubdee Mtils v Comni«fi<wicr of Income tax, Bombay, 2 IT C 
25 A I R 1925 Bom 2^7 

United Kingdom law—-For smular provisions see sections 120 (2) 
and 121 (6) of the United Kingdom Act of 1918 

Notice of demand —If this rectification leads to an additional demand 
for tax, a fresh demand notice should be issued under section 29, and if it 
leads to a refund, a refund order will be issued 
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( Before 1939, the limxtation m this section ran from the date of demand 
and not that of the assessment order, and a question arose as to \^hal was 
the demand See Tncwiichaud Dan Stngh \ Cktef Revenue Auihonty, 2 
I T C 436, 55 Cal 565, which is of little interest now 

Revistonal powers.—-The CoiJimis«ionec cannot under hts powers ot 
revision under section 33 A correct a mistake in the face of the time bar 
under section 35 e\en though the assessce had moved the Commissioner un 
der section 33 A withm the time limit m respect of other matters, Jesaram 
V Commissioner of Income tax, Punjab, 8 357 , 2 1 T C 342, AIR. 

1921 Lah 421, CoHiwwjio«er of Income tax, Bombay v Khemchand Ram 
das. (PC) 1938 ITR 414 65 I A 236, ILR (1938) Bom 487, A 
I R 1938 P C 175 

Mistakes apparent from the record—In Jubilee Mills v ComintJ^ 
Stoner of Income tax, 2ITC 25,AIR 1925 Bom 257 a case under sec¬ 
tion 26 of the 1918 Act it was held that tlie section was intended only to 
rectify mistakes caused by the demand not corresponding to the assessment 
and not to provide appeals to the Commissioner from an order of the 
Collector under section 26 either rectifying a mistake or refusing to rectify 
it The words ” apparent from the record' bring out the substance of the 
first part of dus decision There were no such words in the 1918 Act 
A firm possessed fi\e collieries which had been assessed separately m 
tlie names of three persons When tlic Income tax Officer came to teow 
that the same firm possessed alt the five collieries he issued a notice pur¬ 
porting to issue under section 35 (but really under section 34) a notice of 
proposed supplemental assessment This evoked an application from the 
assessee firm (purporting to be heard under section 35) alleging that the 
previous returns had omitted certain losses and asking for a refund of 
excess tax paid The Commissioner rejected the application for refund 
and also dropped the proceedings under *:ection 34 Held, that there was 
no mistake apparent on the face of the record of the assessment within the 
meaning of section 35, Trikamjt Jxvan Das v Commtsstoner of Income-tax, 
1 I T C 406 , 4 Pat 224 AIR 1925 Pat 352 

Cases remanded on appeal—In a case remitted by the Assistant 
Commissioner on appeal, the Bicome lax Officer decided the points m issue 
m favour of the assessce but at the same time rectified a mistake without, 
however giving an opportunity to the assessce to show cause agamsL The 
Assistant Commissioner cancelled this rectification but reduced the assess¬ 
ment to the onginal figure, instead of cancelling the assessment altogether 
A question of law was held to an«c out of the Assistant Commissioner’s 
appellate order Delhi Cloth and General Altlls, Lid v Commtsstoitef of 
Income tax, U7 I C 383 AIR 1929 Lah 326 

3© In the determination of the amount of tax or of a 
refund payable under this Act, fractions of 
Ta* to be calculated to the an anna Icss than SIX pies shall be dis- 
nearestanna regarded, and fractions of an anna equal 

to or exceeding six pies shall be regarded 

as one anna 

Departmental instructions—Fractions of v rupee m income are dia 
regarded in practice 
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S 7 . The Income-tax Officci, Appellate Assistant CommU- 
Co^issioner and the Appellate 
»aib, etc. IriDunal snail, for the purposes of this 

Chapter, have the same powers as are 
vested in a Court under the Code of Civil Procedure, 1908, when 
trying a suit in respect of the following matters, namely ;— > 

(a) enforcingtlieattendanceofany person and examining 
him on oatli or affirmation ; 


(b) compelling the production of documents ; and 

(c) issuing commissions for the examination of witnesses ; 
and any proceeding before an Income-tax Officer, Appellate 
Assistant Cammisnoner, Commissioner or Appellate Tribui 
nal under tliis Chapter shall be deemed to be a “Judicial 
proceeding” within the meaning of sections 193 and 228 and 
for the purposes of section ip6 of the Indian Penal Code. 


History—Corresponds to section 27 of the 1918 Act and sections 28 
and 37 of the 1886 Act 

The words *' for the purposes of section 196 ” were added by Act XXII 
of 1930 These words neutralise the effect of the ruling of the Calcutta 
High Court in Lai Mofiatt Saha v The Croun, 2 ITC 428, 31 CWN 
996 

Scope of section—‘Tins section doe» not b> itself make an liKuine-lax 
OOicer or Assistant Commissioner or Commissioner a Court or a Judge for 
all purposes All tliat this section does is to confer specific po>vers on these 
officers in order to enable them to achieve a specified object, via, the assess¬ 
ment of tax m as reasonable and equiltble a manner as possible, which re¬ 
quires the clioting of information, whether from the assessce or from others, 
which is necessary for the assessment The ordinary niles of procedure in 
regard to evidence as followed m Courts do not necessanly apply to these 
proceedings before officers under the Income tax Act See, however, notes 
under section 23 and section 52 

Pajnnent to witnesses—Under departmental instructions, mUiesscs 
before Income tax authorities summoned under section 37 are paid the 
same allowance as before civil courts in the same area 


Effect on section 61 —^Though «ection 61 permits the assessec to appear 
through an agent, it does not exempt the asscasee from being summoned by 
the Income-tax Officer under this section, if the Income-tax Officer consi¬ 
ders the assessee’s personal attendance necessary If the Income-tax Officer 
needs the assessee’s personal presence, he should issue a summons under sec¬ 
tion 37, It is not enough if he issues a notice under some other section, for 
in that case it is open to the assessce to ^pcar through his representative. 


Commissioner—The Commissiouer ha^, been given powep under Uus 
section to enable him to dispose of matters under section 3^A C"visiodj. 
section 64 (jurisdiction of Inctsne-tax Officer), section 58-B (provident 
funds) and the like 
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Commissions —This section gives poivcr to issue couiimssions mW for 
ihe examination o! witnesses and not lor that of books, B/nuvnt Sofun V 
ComiHtssioner of liicomc'tox, PHn^ab, 1936 I T R 222 

Penalties —The penalties for disob^mg the summons of the othcera 
of the Income tax Department issued under ^is section are the same as for 
disobejing similar summons issued by a Cinl CourL An assessment cannot 
be made under section 23 (4) merely because an assesscc fails to respond to a 
summons under this section, or even if he perjures himself An assessment 
can be made under section 23 (4) only if the conditions therein set out arc 
satisfied 

As regards the penalbcs for absconding m order to evade summons or 
notice being served, disobeying summons to appear or to produce documents, 
or for refusmg to be sworn m, set ^ectton 172 et seq in Chapter X, Indian 
Penal Code 

See also sections 195 and 476 et seq of the Criminal Procedure Code, 
regarding the procedure for prosecuting such offenders etc 

Civil Procedure Code—Applicability of—Details of—Extracts 
from Orders V, XIII XVI and XXVI of die Civil Procedure Code, 1908, 
have been set out m an Appendix The rules in these orders will apply 
to proceedings in the Income-tax Department to the extent set out w die 
section, zns —(n) enforcing the attendance of persons and examining them 
on oath or affirmation [b) compelling the production of documents, and (c) 
issuing commissions for the examination of witnesses 

Income tax Officer—Revenue Court—In re Punoinchand Mantklal 
38 Bom 642, it was held that an Income lax Officer is a Revenue Court 
for the purpose of clauses (f>) and (c) of section 195 of the Cnminal Pro 
cedure Code Tollowing iht above it was held by the Lahore High Court, 
ihat an Income tax Officer is a tribunal for the purpose of section 135 (2). 
Cinl Procedure Code, and that a person on his way to appear before the 
officer m response to a notice from him is exempt from arrest, Basheshar 
Nath V Amolah Ram 1933 I T R 9, A I R 1933 Lah 214 

For the purposes of this Chapter'—That is, m respect of matters 
connected with deduction at source assessments appeals revision, etc The 
powers cannot be exercised in respect of proceedings under other Chapters 
e g , Recovery of tax (Chapter VI) Penalties (Chapter VIII) or original 
order of refund (Chapter VII) 

False evidence—Sections 193 and 196, Indian Penal Code—• 193 
Whoever intentionally gives false evidence in any stage of a judiaal pro¬ 
ceeding, or fabricates false evidence for the purpose of being used m ^ny 
stage of a judicial proceeding shall be punished with imprisonment of 
either description for a term which may extend to «e\en years and shaU 
also be liable to fine, 

and whoever intentionally gives or fabricates false evidence in any other 
case, shall be punished with imprisonment of either description for a term 
which may extend to three years, and shall also be liable to fine 

Explanation 1 —A trial before n Court martial is a judicial 

proceeding 
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Explanalton 2 —^An mvestigation Uirected by law prcliminaiy to a pro¬ 
ceeding before a Court of Justice, is a judicial proceeding, though that 
imcstigatjun may not take place before a Court of Justice 
Illiutratton 

A, m an taitimr) before a Magnarate for Uit. purjK»»c of ascertaining 
wliclher A ought to be ammiitted for inal, nukes on oath a statement which 
he knows to be false As this enquiry is a stage of a judicial proceeding, 
A has gneu false esidcnce 

Eir^lanotion 3 —An investigation directed by a Court of Justice 
according to Lnv, and conducted under the authority of a Court of justice, 
IS a stage of a judiaal proceeding, thou^ that investigation may not take 
place before a Court of Justice 

Uliutrotton 

i, in an uiquirj before an officer dejMiicd bj a Court ot Justice to 
ascertain on the ^pot the boundancs of land nnkcs on oatli a statement 
vvhidt he knows to be false As this inquiry is i ^tage of i judinal pro¬ 
ceeding, A has given false evidence 

196 Wlvovvtr corniptly uses or attempts to use as tiue or genuine 
evidence any viidmcc uhivii lie knows to 1^ false 
-Ml l«- pmiihrf m Uie some 
manner as if he gave or fabncatid false evidence 
Intentional insult or intemiptton to Income ux Officer—Section 
228, Indian Penal Cede — 228 WItoever intvntionally otTetv any mvuU 
or causes any interruption to any public servant, while such puUie servant 
i» sitting III any stage of a ju<Lctal proceeding Uiall be punished with 
simple unpnsoniucnt fur a term which may to mx months or witii 

fine which may extend to one thousand rupees or with both 

Section 196, Indian Penal Code—Prosecution under—The ruhn^ 
of the Calcutta liigh Court in the case of Lai Mohan Itaha 2 I T C ^28, 
31 C W N 99(5, IW r C 903, that in view of section 37 of the Inc<*ne- 
tax Act no punislunuit was possible under section 196. Indian Penal Code 
ui respect of corrupt use of false or fabricated evidence itefore Income-tax 
authorities lisd over!<<oki.d the fact that the first part of section 193. Induii 
Penal Codi referv to giving or fabricating false evidence m a jitdtxuJ fro~ 
ceeding and the second to giving or fabricating such evidence in miy olher 
case, and that section 156, Indian Penal Cwle, which deals vvilh tfic corrupt 
use of sudi evidence, applies os much to civts in winch such use it rutde 
Ui judicial proceedings as to those in which n iv uule othv.rvrisc ITiis 
decision how-cver li now obsolete ut view of the uuertiou m section 37 
the Income tax Act of the words for tlie putjxises of section 196 " 

United Kingdom Law,F—Under l+l ot the Li led Kini,dyi« 

Act of 1918. the General Comu ivsionerk van tununcni witnevses and exa 
mine thon on coih Fbc jicnalty fi>r diseJsedioice or refusal to be sworn 
jn or to an wer quesixiii is £20 ihit tK Spet,al Lotiuin»i(«»er* can¬ 
not, occiit lu ceiUin circtunvtancrv sonunen w:'ii>c>es 'nittr efvjoine*. 
however axe answered alhdavits l-eforc ll»e k«wl GenerJ CuaimuM'oers 
—see setiKsns 67 (3) tbJ 

38 rite inct),nc-ux Officer or Aisu- 

puwvf i» salt tbehifcr-wa (i>nuntssa>ncr ttuy, for the purncucs 

of till* Act.- 


1—iu 
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(1) loquire any firm, or Hindu undivided family tc 
furnish him with a return of tlic members of the firm, or of the 
manager or adult male members of the family, as the case ma) 
be, and of their addresses ; 

(2) require any person whom he has reason to believe 
to be a trustee, guardian, or agent, to furnish him wltli a returr 
of the names of the persons for or of whom he is trustee, guardian 
or agent, and of their addresses ; 

(3) require any asscsscc to furnish a statcmuic of the 
names and addresses of all persons to whom he has paid in an> 
year rent, interest, commission, royalty or brokerage, or any 
aimuity not being an annuity taxable under the head “ Salaries,’ 
amounting to more than four hundred rupees togetlier %vitli 
particulais of all such payments made 

History —Corresponds to scclioii 28 of the 1918 Ael Sub-scctioa 
(3) introduced in 1933, was subslituted for another which has now been 
incorporated m section 22 (5) It crysullises previous departmental 
practice and obviates the mconvemeiit alternative of action under section 37 

j^ent—6'er notes under section 10 (2) (t) According to the Con 
else Oxford Dictionary ‘Rent’ means ‘Tenants’ periodical payment to 
owner or landlord for use of land or house or room” 

Interest—iSre notes under section 10 (2) (ni) and section 42 as to 
what IS meant by ‘interest’ 

Annuity not being of the nature of salaries —See section 7 The 
annuity contemplated is of the kind paid by an Insurance Company or out 
of an estate 

Penalties—For penalties for failure to^comply see section 51 (r) 

Form of notice ““No form of notice lias been prescribed under this 
section, at his option, the Income-tax Officer may summon any of these 
persons under section 37 and obtom the required information from them 

False statements —Section 52 provides for prosecution only in respect 
of false declarations under sections 22, 30 (3) and 32 (2) , however, a false 
statement furnished under section 38 could be dealt with under section 177, 
Indian Penal Code * e , the person proceeded against for giving faJs* 
information 

Time-limit^No time-limit has been fixed within which the infor¬ 
mation need be furnished under this section Before a prosecution is start 
ed under section 51, the Income tax Officer should give the persons co« 
cemed reasonable time within which to comply with his demands 

United Kingdom Law—There are no directly corresponding pro« 
sions m the Umled Kmgdom Law, but see the Ftfth Schedule of the 19i» 
Act Part XVI 
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3 © Tlie Income-tax Officer or Assistant Commissioner, 
or any person autiioiised m writing in 
this behalf by the Income-tax Officer or 
Power to inspeei the re- Assistant Commissioner, mav inspect and, 

guter of ttemben of my #. - > / r • —> 

compuy if necessary, take copies, or cause copies 

to be taken, of any register of the members, 
debenture-holders or mortgagees of any company or of any 
entry in such register 

Fees not pajable—As the nghi is conferred on the otScers of the 
department by statute, they need not pay any fees for uispecUon under 
sections 36 and 125 of the Indian Cocnpaiues Act (1913) 


CHAPTER V 
Liability in Special Cases 


40 . (i) Where the guardian or trustee of any person 
being a mmor, lunatic or idiot (all of 
tnuKM u>d which persoiu are heremaftcr m this sub- 
section included m the term " bene¬ 
ficiary ”) IS entitled to receive on behalf of such beneficiary 
or is m leceipt on behalfof such beneficiary of, any income, 

J iTofits or gams chargeable under this Act, the tax shall be 
evied upon and recoverable from such guardian or trustee 
as the case may be, in like manner and to the same amount as 
It would beleviable upon and recoverable from any such bene¬ 
ficiary if of full age or sound mind, and in direct receipt of such 
mcome, profits or gams, and all the provisions of this Act shall 
apply accordmgly 

(2) Where the trustee or agent of any person not resident 
in British India, and not being a mmor, lunatic or idiot (such 
person being hereinafter m this sub seeben referred to as a 
^beneficiary ) is entitled to receive on behalfof such beneficiary, 
or is m receipt on behalf of such beneficiary of, any income, 
profits or gams chargeable under this Act, tlie tax if not levied 
on the beneficiary direct, may be levied upon and received from 
suchtrustecoragcnt,asthc case may be, in like manner andto 
same amount as it nooW be leviable upon and recoverable 
from the beneficiary if m direct receipt of such income, prefits 
or gams, and all the provisions ofthis Act shall apply accordmgJj 


j _This section coire ponds to section 31 of the Act of 


1918 and sections 


20 and 21 of the Art of 18S6 In 1939, the words 


*^enhtred*to'rttwve ’ replaced m respect ol, and it was stated in items that 
» non resident may be taxed either dircctJy or through an agent In IWI 
Uic sertjon was recast into two sub-sections dealing respixtivcly with m 


capacitated pcr»ns 


and the words ‘or resident 


on the one hand and with non residents on the other. 


1 BnUsh India* omitted The failure to delete 
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these words in 1939 led to the unintended result that a non resident bene¬ 
ficiary would bt taxed on his world income 

Machinery Chapter—This chapter mixes up substantive piovisions 
with those relating to maduncry as will be seen from sections 41 and 
42 Section 40 however is essentially a machinery section 

Scope of section—The section applies onlj' to four sptafic eases of 
trustees and agents vis , of a minor lunatic idiot or non resident As 
regards other casts section 41 applies and in certain cases section 42 
Some of the questions which arise are ojmmon to both sections 40 and 
41 and the notes below therefore overlap and cover both the sections 

Sub-section (2) of section 40 and sub-scction (1) of section 42 also 
overlap and the agent of the non resident may be caught by cither section 
Property—According to departmental instructions where aii> propert) 
(in the widest suise of the word and including a business) is held under 
trust the owner of the propcrti llic puryioscs of tlie Income tax Act is 
the beneficiary and the income is the income of the beneficiary The Act 
does not pennit double taxation of llic mcon e of trusts once m the 
hands of tlie trustees and again in tho c of the bcntficiary 

United Kingdom Law Sfc Rule 4 of the Gaicral Rules The Rule 
does not require the trustee etc to be actually m receipt of profits all that 
}8 necessary is that he sliould have the direction control or management of 
the property or concern of Uie beneficiary But it has been suggested m 
Huxleys case, 7 Tax Cases 49, (1916) 1KB 788 aled below Uiat if the 
infant himself is directly taxed the giurdian will not be liable unless he 
IS m receipt of tlic profits 

Rule 5 which rdates to non resident benthciarics say» that the resident 
trustee agent etc , shall be taxed whcUicr he is m receipt of the profits or 
aot ss though tJie beneikisr) nen m Engtand and in receipt of 

the profits or gains 

Rule 1 is as belmv Every body of persons shall be chargeable to lax 
:n^ like manner as any person is cbaigeable under the provisions of this 
Act '■ 

In ihc Hots Trust case 11 Lab 724 A I R 1930 Lab 929 SITC 
8 the Lahore High Court observed a propos of the taxation of associations 
(other than firm companies etc ) that there was little difference between 
this Rule I of the United King^ca Law and sections 3 asvi 10 of 
Ind an Act 


Trusts not covered by sections 40 and 4l^Thc pro\ sions m these 
sections and section 38 (2) do not exclude the taxation whether as trustees 
finally or merely as agents on behalf of beneficiaries of trustees not falling 
strictly within the provisions of sections 40 and 41 See IVilltauis v 
^nger,7 Tax Cases 387 infra and the decision of the Privy CouncI m 
Curnmbhoy EbraJnm Trust v Commissioner of Income lax Bombay 
1934 r T R 148 AIR 1933 Bom 422 6 I T C 439 These special 
proMSions are primarily machinery and of enabling nature and do not 
prevent the Reienue from proccedmg under other sections at their opuoii 
Mrs Saldanha v Commissioner of Income tax, Madras 55 Mad 891 6 
ITC 114, AIR 1932 Mad 378 Trustees of the Tribune Ltd v 
Commissioner of Income tax Punjab, AIR 1939 PC 208 16 Lah 
829 1939 I T R 415 Since these ntlmgs were given section 41 has been 
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amended &o as to co^er all trusts under duly executed trust deeds whether 
testamentary or otherwTse, but cases not cohered by deeds still remain to be 
dealt with under section 3 Also certain special types of trus s have to be 
dealt witli under section 16 

Extent of liability of trustee—In India before 1939 u was clear 
that the liabiht} of the trustee should be conned to the profits that came 
into hia hands, this was provided for by the words 'being in receipt on 
behalf of the beneficiary of any income etc In 1939 the words were 
altered mto 'entitled to receive and in 1941 both the sub-scctions adopted 
the words is entitled to receive or is in receipt of Thus a resident 
agent or trustee would even apart from section 44*D be liable, if being 
entitled to receive but w^lhout himself receiving, the profits he diverted 
them in such i manner that m the fonn of ultimate receipt by the bene* 
fiaary the income was not taxable though if the non resident had been m 
direct receipt of the profits he would ^ve been taxable On the other 
hand income whidi merely accrues on ]>aper and mav not be received at 
all would not be orduunfy liable to tax See notes under section 13 
According to the notes on cbusca attadicd to the Statement of Objects and 
Reasons m 1938 the object of the amendment was to cover all cases 
The Crown cannot m any cxsc recover tax due from die benefiaary on odicr 
accounts through the trustee or guardian or agent die liability of the latter 
bemg confined to what he is entitled to rccave or receives under the trust 
On the otlicr hand the liability need not be oinfincd to what the trustee has 
with him on the income account liut may extend to what he has wiUt him 
on the capital account of the trust since conceivably the tax on profits mav 
exceed actual prctits a> received in cash (bc<au<v. <vf the disallowance of 
vanoua deductions for locmne-tax pur^ses) 

Minor may be taxed direct if no guardian—In H v Wc-turiel 
Commissioners (Ex parte Huxley') 7 Tax Cases 49 (1916) I K B 788 
in which the assessee was a minor without a guardiau it was contended on 
behalf of the assessee that though he capved substantial sums from his pro¬ 
fession of a jockey he could not be taxed bccau e he was not a 'person' and 
that 3 minor could be taxed only if there was a guardun or trustee In 
the King's Bench Division a bench of three judges unanimoudy held that 
the minor could not be taxed but the decision was nversed unanimously 
b\ the Court of Appeal 

Ter Phlhmore L J — it was urged that the making of a return 
13 a matter of difficulty and llist an infant is not suppos^ by the law 
to be capable of doing such difficult business matter: that every subject 
who is assessed has a ngM of appeal and tlut an appeal is m the 
nature of a Its and that no Xu m which an infant is concemed can be 
conducted m the Courts unless he has a guardian aJ li/ew I thmk 
the answer is that m most if not quite all of the rare cases mwhich 
an infant becomes chargeable it would be because of hi« 

exceptional and prccoooua skill that such infant mvy be presumed to 
be capable of ei her makirg a return or of in tructing and paying some 
competent ad>i«r and th^ the anali^ of a Xu must not be pushed 
too far 

It IS not iieccs-ary to cuistder wUat ro glu be tie deosion if the 
infant had a guardan having Ui« dlreelioo an-i ct>afrtJ or tnanagtenent 
of his property ami the Crown was m ndrl nevertheless 'o rreuire a 
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these words in 1939 ltd to the unintended result that a noa fcsideiit bene- 
ficiary would be taxed on his world income 

Machinery Chapter—This chapter mixes up substanUve piovisions 
with those relating to machinery as will be seen from sections 41 and 
42 Section 40 however is essentially a madimcry section 

Scope of section —The sechon applies only to four specific uses of 
trustees and agents, tnr , of a mmor, lunatic, idiot or non resident As 
regards other cases, section 41 applies, and in certain cases section 42 
Some of the questions whidi arise ire common to both sections 40 and 
41, and the notes below therefore overlap and cover both the sections 

Sub-section (2) of section 40 and sub-section (1) of section 42 also 
overlap and the agent of the non resident may be caught by cither section 
Property—According to departmental mslruUtons where anj proper!} 
(in the widest sense of the word and including a business) is hdd under 
trust, the owner of the property for the purposes of the Income-tax Act is 
the beneficiary and the income is the income of the benefienry The Act 
does not permit double taxaliou of the income of trusts once m the 
hands of tlic trustees and again in those of the benthaary 

United Kingdom haw^Sce Rule 4 of the General Rules The Rule 
does not require the trustee, etc to be actually in receipt of profits , all that 
necessary is that he should have the ‘direction, control or management of 
the property or concern’ of the beneficiary But it has been su^sted in 
HuxU/s case, 7 Tax Cases 49, (1916) 1KB 788 cited below that if the 
infant himself is directly taxed the guardian will not be liable unless he 
IS in receipt of the profits 

Rule 5 which relates to non resident beneficiaries says that the resident 
trustee agent etc , shall be taxed whether he is m receipt of the profits or 
not, ss though the benehctaiy M-ere resident in England and ict receipt ol 
the profits or gams 

Rule 1 IS as below E%ety body of persons shall be chargeable to tax 
in. like manner as any person is cbai^eable under the provisions of this 
Act 't 

In ihtHotz Trust case, 11 Lah 724 AIR 1930 Tjh 929 , 5 I T C 
8 the Lahore High Court observed a propos of the taxation of assoaations 
(other than finn, companies, etc ), that there was little difference between 
dus Rule I of the Umtsd Kingdom Law and sectvows S and 10 oi the 
Indian Act 

Trusts not covered by sections 40 and 41—The provisions m tlieaC 
sections and section 38 (2) do not exclude the taxation whether as trustees 
finally or merely as agents on behalf of beneficiaries of trustees not falling 
.strictly within the provisions of sections 40 and 41 See tVdlsaiits ' 
Striker, 7 Tax Cases 387, tnfra and the decision of the Pnvy Coimcil m 
Currtmbhoy Ebrahtm Trust v Coini«wjio«er of Income iax Bombay 
1934 I T R 148 A I R 1933 Bom 422 6 I T C 439 These spcaal 
provisions are primarily machmery and of enabling nature and do not 
prevent the Revenue from proceeding under other sections at their option 
Mrs Sddanha V Commissioner of Income tax, Madras 55 Mad 891,6 
I T C 114, AIR 1932 Mad 378 Trustees of the Tribune, Ltd ' 
Commissioner of Income tax, Punjab, AIR 1939 P C 208, 16 Lah 
829 1939 I T R 415 Since these rulmgs were given, section 41 lias be^ 
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amended so as to cover all trusts under duly executed trust deeds, whether 
testamentary or otherwise, hut cases not covered by deeds, still remain to be 
dealt with under section 3 Also certain special types of trusts have to be 
deilt with under section 16 

Extent of liability of trustee—In India before 1939 it was dear 
tliat the liability of the trustee should be confined to the profits that came 
into his hands, this was provided for by the words 'being in receipt on 
behalf of the beneficiary of any income, etc " In 1939 the words were 
altered into 'entitled to receive’, and m 1941, both the sub*sections adopted 
the words “is entitled to receive or is in receipt of ’ Thus a resident 
agent or trustee would, even apart from section 44-D be liable, if being 
entitled to receive, but without himself receiving, the profits, he diverted 
them m such a manner that in the form of ultimate receipt by the bene¬ 
ficiary the income was not taxable, though if the non resident had been in 
direct receipt of the profits he would have been taxable On the other 
hand, income whicli merely accrues on paper and may not be received at 
all would not be orduianly liable to tax Sef notes under section 13 
According to the notes on clauses attadicd to the Statement of Objects and 
Reasons in 1938, the objea of the amendment was to “cover all cases" 
Tlie Crown cannot in any case recover tax due from the beneficiary on other 
accounts through the trustee or guardian or agent, the liability of the latter 
being confined to what he is entitled to receive or receives under the trust 
On other hand the liability need not be confined to what the trustee has 
with him on tlie income account but may extend to what be has with him 
on tlie capital account of the trust since conceivably, the tax on profits may 
exceed actual profits as received m cash (because of ihe disallowance of 
various deductions for income-tax purposes) 

Minor may be taxed direct if no guardian—In R v Netvtiicrkrt 
Commissicners, (Ex parte Huxley), 7 Tax Cases 49, (1916) I K B 788 
m which the assessee was a minor without a guardian, it was contended on 
behalf of the assessee that though he capicd substantial sums from his pro¬ 
fession of a jockey he could not be taxed becau e he was not a 'person’, and 
that a minor could be taxed only if diere was a guardian or trustee In 
the Kmg’s Bench Division, a bench of three judges unanimously held that 
the minor could not be taxed, but the deasion was reversed unanimously 
bv the Court of Appeal 

Per PhUtmare, L / —^“It was urged that tlie making of a return 
IS a matter of difficulty and that an infant is not supposed by the law 
to be capable of doing such difficult business matters, that every subject 
who IS assessed has a nght of appeal and that an appeal is in the 
nature of a Its and that no lu in whidi an infant is concerned can be 
conducted in the Courts unless he has a guardian ad htem I think 
the answer is that in most, if not quite all of the rare cases in which 
an infant becomes chargeable it would be because of his 

exceptional and precocious skill, that sudi infant may be presumed to 
be capable of either making a return or of ui^truclmg and paymg some 
competent adviser, and that the analogy of a Its must not be pushed 
too far 

' It IS not necessary to consider wliat might be tlic decision if the 
infant had a guardian having the direction and control or management 
of his property and the Crown was minded nevertheless to require a. 
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return from the infant But in Uiat cost, tlie decision m another port 
of the frame section, xn3 —Tttclder v Apihorpe, 2 Tax Cases 89, bA 
L T 814 approved as it was in this Court in the case of Werle &Co 
V Colguhonn, 2 Tax Cases 402, 20 Q B D 753 would have to be 
reckoned witli ” 

Per Warnnglott, L J — Huxley contends that the law 

treats all infants, whether babies m arms or men of twenty years of 
age, as equally incapable But I think tlie legal doctrine of 

equably of incapacity his reference to the question of status before the 
law, and for the purpose of construing such an Act as the present it 
has no applicipihty 

Per PhtUtmorc, L J — But guardians will not be liable for the 
infants default if they have not received or had the control of the 
infants income 


Non resident may be taxed direct if accessible—The words if not 
levied on the bcnchciary direct occurring in suli-scction (2) codify the 
following decisions via Chief Commissioner of Income tax v Bhanjee 
Pamjee^Co IITC 147 44 Mad 773, A I R 1921 Mad 212, 
Commissioner of Income lax, Bombay v NaiionaJ Mttlual Life Association 
of Australasia 1933 I T R 3S0, 57 Bom 519, AIR 1933 Bom 427, 
6 I T C 426, and Maharaja of Patiala v Commissioner of Income tax, 
Bombay, (Central), 1943 I T R 202, and neutrilise the decision in Sir 
Adttxis kara\an Sinah (Maharaja of Benares) v Commissioner of Income 
tax, U P . 1938 I T R 217. I L R 1938 All 432, A I R 1938 All 
310* whicli held the contrary view In view of the addition of these words 
to the statute the corresponding rulings in the United Kingdom on the 
subject m TwcWfr V Apihorpe,2’Tax.Ca%S.9 Werle6-Co v Colguhoun 
2 Tax Cas 402 (CL) Whitney v Inlan I Revenue, 10 Tax Cas 88 
(H L ), and Mactdine & Co v Eetote 10 Tax Cas 481 (H L ), arc of 
little interest now 


Who should be taxed—Beneficiary or trustee—Section 40 is not 
a charging but a machinery section ind under the law the person charged 
with tax IS neither the trustee nor the benefiaary but whoever is in actual 
receipt of control of the income which it is sought to reach Hots Trust 
V Commissioner of Income tax Punjab 11 Lah 724 AIR 1930 Lah 
929, 5 I T C 8, In re Prubynabad Stud Farm 1936 I T R 114 A I R 
1936 Lah 602, 8 Li" C 439 Commissioner of Income tax, Bombay v 
Abu Baber Ahd^'^^ahman 1939 I T R 139 TIil amendments m 1939 
to sections 40 ojd 41 give explicit option to the Crown to recover tax 
either from ily^nistcc or from the benefiaary 

In the of the Hots Trust the trustees earned on business and 
administere/^® properties of the testatrix for the benefit of her children 
all of whoX were of full capacity and ordinanly resident m Bntish India 
The trust is had to keep proper accounts and get them audited They had 
to set asidf ^ of tlie profits every jear as a reserve for business pur 
poses anu this reserve if not utilised in the business was to be divided 
among they®'^hciants at ihe end of ten >cars and thereafter periodically 
according fp{<^rcumstances The trustees could extaid the business at 
their discretXu and could borrow for this purpose Half the profits was 
to be camiarvcd for the purpose of repaying such loans No benefiaarj 
could hypothi^t^ or alienate hjs or her shire except by selling it equally 
to all the otl iV beneficiaries Held that the trustees ‘hould be taxed on 
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the prohts of the business, as an association of mdivuals Hota Trust v 
Cammisstoner of Income-tax, Punjab 5 I T C 8, II 724, AIR 
1930 Lah 929 

Followinj, the above ruling the Madras High Court held that a busi 
ness earned on by a Oinstim mother on behalf of herself and her minor 
sons of whom she was the guardian belonged to an association of mdivt 
duals \nthin the meaning of section 3 aud was taxable under section 10 
Mrs Saldanka v Commtsstoner of Income tax, Mad 891 6 I T C 
144 A I R 1932 Mad 378 

A trust was created by statute to maintam the dignity of a Baronetcy 
There were four trustees of whom the benehaary Bironet was one and 
managed the properties The trustees paid out certain sums retained others 
and paid the balance to the Baronet It was decided by the Pnvy Council, 
confirming the decision of the Bombay High Court that the trustees were 
taxable both in respect of what th^ <pent or retained and what they paid 
to the Baronet Trustees of Str Cummbhoy Ebrahxm Baronetcy Trust v 
CoinmiJJiower of Income lax Boinhoy 1934 I T R 148 7 I T C 195 
61 I A 209 3 Bom 317 AIR 1934 P C 166 (P C ) It was 
suggested m argument before the Pnvy Council that the result would be 
that both the bmeficiary and the trustee would be taxed that the assess 
ment of trustees laiotved the graduation of the tax with reference to the 
total income of the trustees with reference to the income of other trusts 
or eten the personal mcome of the trustees and that on the other hand 
there would be no graduation with reference to the total income of the 
benefioar^ either m his fa\our if he enjoyed only a small benefit out of a 
large estate with slender other resources or m fa^our of the revenue xn 
other cases As regards double taxation the Pnvy Counal declined to 
express an opinion smee the position as argued might or might not ^ 
correct As regards graduation the Pnvy Council considered that it may 
be found compatible with the scheme and machinery of the Act to have the 
scale of tax adjusted according to the total mcome of the Baronet individu 
illy Departmental practice is based on this ruling 

Remittances from non resident trustees—Resident beneficiaries — 

In Drummond v CoUtns, (1915) A C 1011, 6 Tax Cases s25 a 
non resident left property situate abroad upon trust for the children of his 
deceased con The trustees under the will were directed to accumulate the 
income of the re pcctive shares of the children on certain conditions The 
will also directed that out of the net income of the proportionate share of 
the trust estate held in trust for any child the trustees might in their 
uncontrolled discretion provide from tune to time for mamtenaiicc and 
education of such child The children lived with their guardian the 
mother, m the United Kingdom From time to time the trustees remitted 
moneys to the mother on b^alf of the children It was contended that the 
moneys were not liable to tax, firstly because they were voluntary payments 
and secondly because the mother had no control of the foreign property 
Held that the payments m question were taxable 

Per Lord Lorehum —"I do not assent to the proposition that a 
voluntary pavn ent can never be charged, but it is enough to say that 
these were not voluntan payments in any relevant sense They were 
payments made in fulfilment of a testamentary disposition for the 
benefit of the children in titc esrerase of a discretion conferred by the 
wiQ Thev were m fact the children's income 
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Per Lord Parker —" Though they might be incapable, 

because of Uicir age, of giving a reasjpt for the money, it is m my 
opinion none the Jess dear that the money in question was, as soon as 
the trustees had exercised their discretionary trust, hdd in trust for 
these infants as bcneficianes” 

Per Lord lVre$ibury —‘Let me however assume that 
the interest of the infants is contmgent, that is to say, the mcotne of 
another (the person entitled under the gift over) m another contm 
gency It remaini however that in tins case the trustees 

exerase their discretion m favour of the child, the interest of the 
child ceases to be contingent and becomes vested Whether the money 
IS paid to the child or to the guardian of tlie child or to the school 
master or to the tailor or other person who supplies the wants of the 
child it is paid to or to the use of the diild and is the income of the 
child " 

Does liability of trustee depend on liability of beneficiary ?-^n 
the question whether the liability of the trustee depends on the liability of 
the benefiaary the following judgments in the United Kingdom may be 
noticed 

‘ Indeed, I understood ifr Cunhffe to go so far 

as to saj that, when funds are icstcd in trustees, the Reienuc authon 
ties are entitled to look to those trustees for the tax, nnd are nether 
bound nor entitled to look be>ond the legal ownership 
My Lords, I think it clear that such a proposition cannot be main¬ 
tained If the legal ownership alone is to be considered, 

a beneficial owner in moderate arcumstanccs may lose his right to ex¬ 
emption or abatement by reason of the fact Uiat he has wealthy trustees, 
or a wealthy beneficiary may escape super-tax by appointing a mimbcr 
of trustees in less affluent arcumsUnccs Indeed if the Act is to be 
construed as Counsel for the appellant suggests, i beneficiary domiciled 
in this country may altogether avoid the tax on his foreign income 
spent abroad bj the simple expedient of appointing one or more foreign 
trustees Accordingly, I put this contention aside On Uie other 
hand, I do not »t would be correct to <ay that, whaiever property 
IS held in tn’-f^c person liable to be taxed is the benefiaary and not 
trustee 5 «<ction 41 of the Income lax Act, 1842, renders the trustee, 
other person who has control of the property of an infant, 
Abu Baber lointic cliargcaUc to income-tax m the place of 

*ant, immed woman or lunatic And, c\cn ajiart 

°iher special proitstons, I am not prepared to ilcny that Uiere 

“ . many cases in whidi a trustee in receipt of trust income may be 

largcablc with the tax upon such income For m'^taiicc, a trustee 
iit^Vriying on a trade for the benefit of creditors or bcncfictanes 
^ t or a trustee who is under an obligation to apph the trust mcotne 
Thtn satisfaction of charges or to accumulate it for future distribution, 
to sppears to come withm this category, and other similar cases may be 
poscHagined '^e fact is that if the locome-Lax Acts arc cxammal it 
among be found that ilic person charged with tax is neither the trustee 
accordmhc benefiaary as such, but the person m actual receipt and control 
tbnr dm inromc which it is sought to teach Tlic object of die Act# is 
to lie tanre for the State a proportion of the profits chargeable, and this 
could lij-pattainctl (speaking gencrallj^ b> the simple and cffcctnc cx- 
10 all the o ' 
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pedient o! taxing the profits where they are found If the benefiaarj 
receives tliem, he is liable'to be assessed upon them If the trustee 
receives and controls them, he is primarily so liable If they are under 
the control of a guardian or committee for a person not sut juns or of 
an agent or receiver for persons resident abroad, they are taxed in his 
hands But m cases where a trustee or agent is made chargeable with 
the tax, the statutes recognise flie fact that he is a trustee or agent for 
others, and he is taxed on behalf of and as representing his bene¬ 
ficiaries or principals In short, the intention of the 

Acts appears to be that, where a benefiaary is in possession and con¬ 
trol of the trust income and is sm )uns, he is the person to be taxed, 
and that, while a trustee may m certain cases be charged with the tax, 
he is in all such cases to be treated as charged on behalf or m respect 
of his beneficianes, who will accordingly be entitled to anj;.exemption 
or abatement which the Acts allow ”—Per Vtscount Cate 

m {Vxlbams v Singer and others and Pool v Royal Exe^nge Aijwr 
ance, 7 Tax Cases 387 at 410, (1921) 1 A C 65 

' It was suggested by Counsel for the appellant that 

the Income-tax Acts, except m certam spenal and ra^er narrow in 
stances, took no account of the position of trustees, but regarded only 
the kgal ownership On the odier hand, from some of the language 
in the judgments of the Court of Appeal, especially that of Lord Justice 
Warrington, it would appear (hat a contention that the Income-tax Acfa 
looked generally to the beneficiary and disregarded the trustee, except 
as a means of reaching the bcncficiaiy m certain rare cases, had found 
favour I do not propose to express an opinion whether cither, or 
which if either of these two extreme views is right 

It may perhaps be said tliat, where there is a trust 
for accumulation or for payment of debts, no person can be said to be 
entitled to the receipt of the profits and that m such case the trustee is 
to be the person to be assessed It is possible also that, where trustees 
have the management of a business, they should be the persons to be 
assessed or charged There arc disbursements vvhicli may have to be 
made in the course of conducting a business which a prudent owner 
would consider as deductions from profits and which trustees would 
make before they paid the net income over to the baiefiaary but which 
neverthdess for income-tax purposes, as the law at present slancL, 
are not considered as legitimate deductions from income—cases of 
which the decision of this House in Strong * Co v Woodtjicld. 5 
Tax Cases 215, (1906) AC 448 is an example In these cases, if 
the Revenue is to receive its full quota, it vrould seem that the assess 
Twci*. TwffiA- Sa -pA and not u^n the beoefievac^, aed 

that in such cases the trustee is the person to be assessed The case 
now before your Lordships is not one of such cases ’* 

Per Lord Phillwiorc (Ibtd ) 


‘We hear of no matters m which a conflict between capital and ui- 
come and their respectivx interests has msen, nor of any business ear¬ 
ned on by the trustee as to wliidi the more complex case of trading 
profits would replace the plain cast of dividends paid If there had 
been annuitants with a prior nght to be paid or several benefiewn*^ 
entitled to share in the income, if there had been reversioners who could 
claim that part of die annual profits were in the nature of accretions to 


1—124 



986 


THE INCOME TAX ACT 


[S 40 


capital, if there uas a trust for accumulation or a power to vary the 
amounts payable from tune to time as between minors, the impractica¬ 
bility of «aying that any or all of the bcneficianes entitled to the income 
owned the whole or any part of that income from the moment it be 
came payable and was paid to the full extent of Uie amount paid would 
be evident ’— Vi.T Lord Sumner m Baker \ 5 '/iee, H Tax Cases 

749 (1927) A C &44 

In IVilUams v 7 Tax Cases 387, it was decided that where the 

income is, under a mandate from the trustees payable direct to the bene 
ficiary or his bankers, the habilitj to tax should be determined by the cir 
cumstances 5 , in respect of residence, domicile allowances and re'iefa) 
of the beneficiary and this pnnaple was recognised in later cases as of uni 
versal application Retds Trustees v Commissioners of Inland Rezenue 
14 Tax Cases 512, (1929 S C 439) approved in ATWfy \ Rogers, (\9i5) 
2KB 446 (C A ), 19 Tax Cas 692 

It will he noted that sections 40 and 41 of the Indian Act liavc speafi 
cally provided for the various contingencies referred to ui the above rulings 
It has to be ascertained with reference to the facts of each case whether 
the trustee is entitled to receive the income speafically on behalf of a bene- 
fiaary or not 

Expenses of management of trust—It wnv held at one tmit that tf 
a will or settlement created a trust providing for the payment of the cost 
of management and a gift of the remainder of iht income to a beneficiary, 
the income of the beneficiary was the net income after deducting the 
expenses of management of the trust Afiirroy v Commissioners 
of Inland Revenue, 11 Tax Casts 133, but this view was overruled by 
the House of Lords in Baker v AreherShee, 11 Tax Cases 749 
(1927) A C 844 I! the trust does not provide for the expenses 
of management the income of the beneficiary bhould be taken as 
the gross income of the trust m all cases irrespective of the circum 
stances It is a different matter whether Uie trustee can claim to deduct 
from his taxable income as trustee expenses of management; of the trust 
in those cases tn which he is taxed (and not the beneficiary) In such cases, 
expenses of management would not ordimnly be allowed as a deduction 
•as such expenses would not be necessary for earning the income that w the 
subject of charge set Aikin v MacdonaUls TrusUcs 3 Tax Cases 306 
Undei 1 trust made bv himself, as asatsstc was the hfe-tenant with 
remainders over All the expenses nnil liabilities were to be met by the 
tiusttes out of the income One of the terms of tht trust gave the as^csste 
tlie right to receive the whole or any part of the income and spend on 
legitimatt payments connected with tht estate It was held thit this 
condition amounted to his being given a mandate to administer the estate 
on bdialf of tjic trustees and that his own income was the net income after 
deduction of expenses Commisstoners of Inland Rncnui v Lord Hamu 
ton of Dalsell 10 Tax Cases 406 

Business carried on by trustees—A tcstitor who died »» 
directed his trustees inter alia, to pay to his sister the life rent of 
insurance monies and to pay the fuU innual proceeds of the residue 
esUte to his widow for her maintinance and that of his chddri^u * ’ 
widov' died m 1908 leaving two minor daughters (Both these dauj,incr 
and tlie aunt, the testator s sister, were alive m 1914 when the case ' 
tinder ihe will, each daughter was to loiuire on nltaining majonlj, 
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absolute mlerist m oac-half of the trust estate subject to the aunt's life- 
rent. If ciUicr sister died iii minority leaving issue which attained the 
age of 2J years or marned (if a female), such issue was to take the 
^rcnl s prospective share Tailing issue, the prospective share of the ore 
deceased was to go to Uie surviving sister During minority the daughters 
had no absolute right to any part of the income, and iJic trustees had discre 
tion to apply the whole or part of tlic prospective share of each sister 
to hT mamtenaiict and education Xn addition to the insurance money 
the estate consisted of heritable properly and the wine merchants’ business’ 
trusty, acting in the ej.crcise of an express power 
to that effect, earned on the business The entire net profits were naid 
over annually to or on behalf of the minor daughters Held that the 
business was that of the trustees and not that of the beneficiaries 


The real reason wh> busmcs:;. has not been handed over by the 
ini'tces to the Misses Shieis was not any technical difficulty in the 
way of obtaining a disdiarge from minors unprovided with a guardian 
but the much more formidable difficulty that the trustees could not 
liave denuded in favour of minor benefiaancs without commilUng a 
breach of trust . Such a trustee could not have been re¬ 
garded either as a simple trustee who wa» bound to denude m their 
favour when called upon’, per Lord ^hernmjloit in Fry v Shielt’ 
TnuUet, 6 Tax Ca«es 583, SB.** 

Focamples of trustees canying on buMiKss, not for the benefit of 
specific b^efiaaries, can also be found m dubs and institutions carrjing 
■OT trade with outsiders Sec Mand Revenue v Sionehaven Reereatxon 
Trustees, IS Tax Cas 419, Carlxste and SxUoih Golf Club v Stmlh, 6 Tax 
Cm 19S and other ca«es referml to under 'Mutual Concerns’ in the notes 
under section 3 


Income—Whether belonging to trustee or beneficiary—^la Baker 
V IreherSkee, 11 Tax Ca<cs 749, Lady Archer Shee’s father, who was a 
foreigner, had directed by his will thit his estate should be held in trust 
and that the trustees should apply (he whole of hts income to the daughter’s 
u<e The trust fund consisted of Amencin secunties, and the trustees 
were in America where the income was realised From lime to time the 
tnistees placid sums of inoncj to the credit of Lady Archer Shee m an 
^encaa Bank after retaimng sums necessary to pay income tax, etc , in 
America The trustees had power to change tlie investments at their dis 
crction The question was whether having regard to the United Kmgdom 
Law the assessment should be made only on the amount remitted to the 
United Kingdom or whether the whole of the amount placed to the credit 
of Lady Shee in America could be taxed It was lonlcnded that (he ladj 
was entitled only to the interest from the estate, and that this mterest 
was not a "foreign possession,’ and that the owners of the secuntics tne 
the tnistees, were non residents, and that therefore only the amounts 
actually brought into the United Kingdom by the lady could be taxed 

Rowlatt, J , (1927) 1 K B 109, while conceding Ih.vt wJiat the lady 
had was not a right to specific pretty but only the right in equity to 
compel the trustee to discharge his trust properh, held that the trustees 
should be dropped out for the purpose of <lctcrmimng liability to income 
tax. and that, smee, had the trustees been m England Uiey would have been 
assessed the beneficiary shonld be assessed m the absence of the trustees 
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who were outside the United Kingdom Hts reading of the decision of 
the House of Lords m WtUtants v 7 Tax Cases 410, (1921) I 

A C 65 was that in that case die beneficiary being abroad herself her 
merest was from a foreign source and as she was herself not taxable her 
trustees were also not taxable and diat if the beneficiary had been in 
England she would have been liable to tax on those stocks and shares on 
which It was held the trustees were not liable 

The Court of Appeal reversed Rowlalt J s decision on the ground 
that what the beneficiary received was not the dividends i« specie but the 
balance after the trustees had earned out their trust and defrayed ex 
penses and the sums paid were no longer clothed in the form m which it 
was originally received having no tracb of its ancestry (per M R 
Hansworih) They followed Sudelcy v Alioruey General (1897) A C 
11 and emphasised Uie fact that Lady Ardier Shee had only m equitable 
right and not a specific right in the income 

The House of Lords m 11 Tax Cases 749 (1927) A C 844 reversed 
the decision of the Court of Appeal by a niajontj of three to two Lord 
Sumner considered that die stocks etc belonged only to the trust and not 
to the beneficiary who had only an equitable right Lord Bhnesburgh agreed 
with him and emphasised the fact that the asses«ee was sole beneficiary only 
by accident and that at one time her mother was also a beneficiary Inci 
dentally he approved of the ruling in Murray v Commtsstoners of Inland 
Revenue 11 Tax Cases 133 Lords Atkinson Wrenbury and Carson on 
the other hand held that on die facts of the case the administration of the 
estate had been concluded that Lady Archer Shec s interest had become 
vested m her and tliat the trustees were only her agents The majority’s 
deasion resulted in the overruling of the Scottisli Courts decision in 
Murray'^ case referred to above 

I^ter on with reference to further evidence on the Amencan Law 
which for EngUsh Courts \s a question of fact the Housa nf Lords 
unanimously held that the correct view was that taken by Lords Sumner and 
Bhnesburgh above Garland \ Archer Shee IS Tax Cases 693 (1931) 
A C 212 

An educational endowment policy was taken out by trustees for the 
benefit of a cliild If the child died before the age of fifteen the trust 
funds were to revert to the father otherwise the child received an annuitv 
for four jrears from the age of fifteen and also the accumulited trust 
funds on attaining the age of twenty one The annual premiums covered 
the bulk of the trust fund It was held by the House of Ixirds that tlie 
money spent on premiums was not the iiiawi e of the cliild Tliough the 
conclusion was unanimous the judgments diffen-d in the reasoning and 
^ij most was the absence of provision m the trust that if the 

child died the balance of accumulated trust income was to belong to the 
dnld s estate Commissioners of hdand Rnenne v Devjar a id anolker 
{Charles Bruces Trustees') (1931) A C 566 16 Tax Cases 84 (H L ) 

Trustee—Correcting mistakes—Under i will several annuities were 
directed to be given free of deduction The trustees had paid the annul 
ties for some jears without deducting income-tax It was held that 
annuities were not free of income-tax and that the trustees were entitled 
lo deduct the income-tax they had paid out of residue from future pay 
inents of annuities on the ground that the Court will always when possible 
allow the correction of errors of uxount as between triLstcc* ‘‘ud their 
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ceslui que trust The rule that a nun cannot recover moneys paid under 
a mistake m law does not apply to cases of this kind, see In re Musgraver 
KfochLll V Parry, (1916) 2 (i 417 In Indu t^uch annuities cannot be 
taxed at source— see notes under sections 7 and 12, but the mam pnnaple 
of this decision, regarding the n^t of a trustee to correct past mistakes on 
account of income-tax will presumably apply m India aI«o 

Agent of nonresident—Liability personal—^Tlie Iiabilit) of an 
agent of a non resident to pay tax is personal See Plunkett v Narayan 
Parasuram, 1 I T C I, ^ Bom 332 sec Rtgdcn v Commissioner of 
Inland Revenue and Commuaoners of Inland Revenue v UrunePs 
Lxecutors 19 Tax Cases 542 The ruling though deaded under the 1836 
Act IS still applicable The only change since made m the law is that the 
agent should be served with a notice section 43) and given an opportu 
to show cause vvh) he should not be treated as an agent The fact that 
the liability of the agent is personal does not affect the right of the agent to 
recoup himself from his principal All that the personal liability means is 
that the Crown docs not look t^ond the agent for the recovery of tax 
Indemnity —^The agent or trustee is protected under section 65 of tlic 
Act— qv 


41 (i) In the case of mcome, profits or gams chargeable 

under tlus Act which the Courts of Wards, 
tlie Administrators General, the Official 
CourtofHwdi etc. Trustees or any receiver or manager 
(mcludmg any person whatever his desig¬ 
nation who m fact manages property on behalf of another) 
appomted by or under any order of a Court, or any trustee or 
trusteesappomtedundera trust declared by a duly executed instru¬ 
ment in writing, whether testamentary or otherwise, (m- 
cludmg the trustee or trustees under any Wakf deed 
which is valid under the Mussalmaii Wakf Validating 
Act, 1913)1 ore entitled to receive on behalf of any person, the 
tax shall be levied upon and recoverable from such Court of 
Wards Admmistrator General, Official Trustee, receiver or 
manager or trustee or trustees m the like manner and to the 
same amount as it would be leviable upon and recoverable 
from the person on whose behalf sudi income, profits or gams 
are receivable, and aU the provisions of this Act shall apply 


accordmg’iy 

Provided that where any such income, profits or gains or 
any part thereof are not specifically receivable on behalf ofanv 
one person, or where the mdividual shares of the persons on 
whose behalf they are receivable are indeterminate or unknown, 
the tax shall be levied and recoverable at the maximum rate • 
hu t where such persons have no other personal income chargeable 

this Act and none of them is an aruficial juridical person, 
L if such income, profits or gams or such part thereof verc the 
total income of an association of persons 
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Provided further that when part only of tlie income, 
profits and gams of a trust is chargeable under this Act, that 
proportion only of the income, profits and gams receivable by a 
beneficiary fiom the trust which the part so chargeable bears to 
the whole income, profits and gams of the trust shall be deemed 
to have been derived from that part 

(2) Nothmg contained m sub section (i) shall prevent 
either the direct assessment of tlie person on whose behalf mcome, 
profits or gams therein referred to are receivable, or the recovery 
from such person of the tax payable in respect of such mcome, 
profits or gams 

History—That part of the cction which does not refer to trustees 
generally is the same as section 32 of ll c 1918 Act and corresponds to 
sections 22 and 23 of the 1886 Act TiU 19S9 tlic section applied to the 
special cases mentioned and not to trustees generally The section was ex 
tended to cover all trusts in 1939 when reference was also made to the 
reccivability of income instead of actual receipt as before The provisos 
to sub se4ton (1) as also sub section (2) were added at the same tune. 
In 1941 reference was made to testamentary trusts which would otherwise 
not be covered by this section See Commisstoner of Income fox, Madras 
V Venkata<hala\n CheUiar, 1944 I T R 261 In 1946 the last part of the 
first proviso to sub-section (f) was added. The amendment of 1941 was 
not retrospective See Income tax Appellate Tribunal v Shn Radho Madho 
Trust 1946 I T R 4/0 (Nag ) 

Sxecutor—Underwill—It Forbes v ^eerricrii of State 1 ITC 
8 42 Cal 151 19 CWN 138 a case under the 1886 Act, which however 
uas substantially the same as the present Act m this particular matter it 
was held that the income accruing to an executor of a will was taxable Th' 
(intention on behalf of tl e executor was that he was not the beneficial owner 
of the income and that theie was no express provision in the Act to tax him 
as there was in the case of trustees guardiuis etc See also In re P C 
Mulhek 65 lA 150 ILR fl938) 2 Cal 214 1938 ITR 206 AIR 
1938 PC 118 (P C ) 

Official Assignee —The question whether tin. Official Assignee can be 
taxed wider this section m respect of property falling under section 9 be¬ 
longing to an estate under this management under the Presidency Towns 
Insolvency Act has been raised but not decided In re Official Assign^, 
Bengal (Estates of Jnanendraiiath Prawiaini), 1937 ITR 233 I ^ ^ 
(1937) 2 Cal 192 41 CWN 683 Tins question cannot anse after me 
amendmenyjf this section m 1939 whidi has erdarged the scope of section 41 

T^-the United Kingdom acairduig to Inland Revenue v Fleming 14 
Tax^^ses 78 a claim for the purpose of repayment of tax on the mcome 
froy the estate of a bankrupt during its administration by a trustee camio 
be wade cither by the trustee or by the brankrupt if and when he is re- 
masted with the property 

i Scope of section —^To bring a case u idcr this sect on it is not j 
th» the property ts managed by or uiwler the order of a Court but it 
lOe^anagedon behalf of another Therefore where co-owners (m den 
/ ta\e jdiares) manage a property evcii if under the orders of a Court, for 
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their own benefit and not for that of an i^scerUmed owner, the case docs 
not fall under this section In re Keshar Deo Chamna, 1937 ITR 246, 
I L R (1937) 2 Cal 338, AIR 1937 Cal 583 affirmed by the Pnvy 
Council on appeal in Keslutrdeo Chamna v CommtssioHer of Income tax, 
Bengal, 1939 ITR 394 (PC) see also notes under section 9 as to owner 
ship of property The fact that one of the parties, is a minor will make no 
difference Jamalabdm \ Commtsstoner of Income tax, Madras, 1944 I T 
R 28S 

Whether section mandatory—The question whether, if tlic condi¬ 
tions laid down therein are fulfilled, the lax can be assessed directly on the 
beneficiary at the option of the Crown was raised before 1939 but not dead 
cd. In re Keshar Deo Chamna supra Sub-section (2) now confers the 
option in terms 

Trustees under a duly executed deed —Before 1939 the ALction 
applied only to Courts of Wards, Administrators General, Official Trustees 
and Receuers and Managers appointed by or imder the ord-r of a Court 
Now it extends to aU trustees under duly executed deeds The reference 
to the Mussalman Wakf Validating Act, is out of abundant caution 
Before 1941, the siKtion did not apply to Uslamenfary trusts now it does 

Cases of trusts wilJioul duly executed deeds—whicli, how’ever, will be 
rare—should evidently be dealt witli on the pnnciples of Wdhams v 
Swger, 7 Tax Cases 387 (1921) 1 A C 65 (H L ) and Hots Trust v 
Commisstoner of Income lax, 5 I T C 8, 11 LaJi 725, AIR 1930 
Lah 929, t e , m accordance with tlic facts of each case, tax being levied 
where income is found 

A receiver appointed by debenture holders is taxable, whether he is 
the agent of the company or of the debenture holders Inland Revenue v 
Thomson, (1935 ) 2 Alt £ R 651 The goodwill of a business cannot 
be separated fiom it Inland Revenue v Muller & Co's Afor^arin Ltd , 
1S>01 A C 2l7, therefore, if a share of the goodwill of a partnership is 
assigned to a non partner all that is meant is that if the partnership is 
sold, a share of the price attnbutabfe to the goodwill, should lie given to the 
non partner The mere fact the partners are obliged to share the profits 
with the non partner will not make the partners trustees for the non 
partner they are only debtors to that extent Inland Revenue v Hams 
Lebuy Erecutors, 1946 K B D 

Misdescription—Mere description for example, not relating 
the assessment nqtc to a trustee as sucli, wdl not invalidate an assess 
ment, for, he will be entitled to the equities arising from his trusteeship 
if in fact he is a trustee Marltn v Commtssyoners of Inland Revenue, 17 
A T C 513 (C S ) 

When section 16 (1) (c) and (3) apply—^To ihe extent iliat section* 
40 and 41 are machinery provisions, they are obviously subject to the pro¬ 
visions of sections 16 (1) (c) and (3), 23~A, 44-0, et seq which seek to 
treat the income of one person as that of another m certain stated arcum 
stances The primary ^ai^ng scrtion is section 3, of which all these 
sections are modifications and where a case is not covered by any of these 
speafic sections, the income has to be assessed under section 3 on the 
person to whom on the facts of the case and the personal and other law 
applicable the income belongs 
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^ee iiutes under section 3 as to tnistets i,uKrally md *ilso under the 
henduig Association of Individuals' 

Indeterminate shares—The first proviso levies the znaMiiiuai rate 
ot iiiLomt tax (but not the tnaxunum rate of super tax— see section o8) 
on iiicoiiies of trusts where the income is nciUier received specifically on 
iiclialf of ui) one person nor iht sliarcs of the jjersons are defined and 
known While in the case of a firm the Crown has the option to treat it 
IS registered if evasion is discovered, the Crown has no sudi vvtapon m 
respect of trusts used for evasion hut not falling within section 16 (1) 
(c) or (3) or section (44-D) 

Where a Waqf says that the bcncficiarii-S shall benefit concurrccUy 
and m the same proportion and the numbci of bentficiarits can be deter 
mined the case is not governed by the first proviso of section 41 (1) 
md each beneficiary should be taxed separately, Khan Bahadur Habtbur 
Rahman v Coniwissiouer of Income tax, 1945 I T It 189 (Pat ) On 
the other land where the income of each bcncficiar) year by year is 
dependent on the sole discretion of the trustees, the individual shaves of 
the beneficiaries are necessanly indclcnninate and the income of the trust 
IS a whole will be taxed at the maxunum rau Estate Harendra Kumar Ray 
V CoHiiMvsjiOHer of Income tax, Bengal, 1944 i T It 68 See also 
drur V CommisstOHer of Income tax, Bombay 194a I T R 46a It will 
be notvd that mconie tax is levied not *it the rate applicable to the total 
uitome of the trust (as m the case of an unregisicrotl firm or smtihr 
issocution of persons) but at the inaxiinum ntc 

Also the entire taxable Income of the trust from nil sources (section 8 
to 12) will be taxed See Harendra Kumar Ray v ConiiHWXiOHCr of In 
cotie lav liengal 1944 I T R 68 But if the bcnefiaancs have no other 
taxable income and none of than is an artificial juridical person the trust 
will be dealt with like an assooation or Hindu joint family and taxed at 
the rate appropriate to its total tiicoint see Uie concluding part of first 
proviso to sulAscction (1) whicji was added m 1946 Tlie word or* m 
the first I roviso must be read conjunctively otherwise there is no point 
in the alternatives Also the use of the word indivi lull before sh^es 
shows that what is to be determined is not oidy Uie quantum but the person 
btneficnlly entitled Yakub Verscy Lalji etc v Commissiomr of In 
CO e lax Bombay 1946 I T R 548 

Partially taxed trusts—The «ccon<I proviso to sub sceliou (1) re¬ 
moves doubts that might odicrvvise arise as to the extent of taxabihQr 
(also inclusion in total inqome) in the hands of the beneficiary of what he 
receives from the trustee who m turn denies income partly from sources 
taxable m Bnlish India and partly from sources not so taxable 

Specifically—The word is used for mere emphasis obviously Bene¬ 
ficiaries with contingent interests (not yet vestedj will fall vvithiii the mis 
chief of the first proviso If the sliares of the b^eficianes are indeter 
ramate the fact that the trustee m his discretion distributes speafio 
amounts will not save such cases from the proviso If A, B, C and D are 
beneficianes the shares of A and B specific and C and D indeterminate 
the trustee should apparently be taxed with reference to C and D together 
at the maximum rate and with reference to A ind B each separately at the 
•* ppropnate rates 

Person—Need not be an individual See section 2 (9) 
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As regards certain shares of a company included tn tlie trusts, the directors 
of the compan), in a meeting in February, 1917, sanctioned the transfer of 
the shares to Uie joint names of the assessce and his wife The Company 
opened a joint account in the names of the trustees in March, 1917. There¬ 
after dividends as ere paid to the trustees, but till the trust deed svas completed, 
the shares remained m the asscssee's name The assessce had orally told 
Ins wife that he was holding the shares m trust pending their transfer to 
trustees Held, tliat an effcotise trust had not been created m January, 1917 
The oral declaration merely showed an intention to settle the shares and was 
not an immediate and complete declaration of trust AUen \ Inland Reve 
line, 9 Tax Cases 234 (H L ) 

Mr Stott o vned certain preference shares in a Company, which he 
transferred, by a deed, dated 29th April, 1919, to himself and Mr B jointly 
as trustees for Mr B’s minor sons A trust deed %\as executed on the 30th 
April, providing, inter atio, that ‘ the trustees will henceforth stand possessed 
of the said shares, and of the income thereof on trust' for the minors On 
the same day, wt, the 30lh April, Mr Slott received arr&irs of dividends 
on the shares for several years The dieque for the dividend was dated 
the 29th April Tlie Company registered the transfer of shares on the 6th 
of May On the 9lh of May, a dividend warrant was endorsed by Mr Stort, 
and paid into the trustees’ joint account The Commissioners held, following 
Duncan v Inland Revenue, 8 Tax Cases 433, tliat the trust became effective 
from the 30th April, and that the dividend belonged to Mr Stott Held, 
reversing the decision of the Commissioner*, and following that part of the 
ruling of the Irish Court of Appeal m Allen v Inland Revenue, 9 Tax Cases 
234, which had not been appealed against to the House of Lords, that the trust 
became effective on the transfer of the shares Trustees of Brennan 
Minors v Seanlan. 9 Tax Cases 427, 41 T L R 452 

Under a will certain lands of the testator were, subject to certain in 
terests of the widow, to be held in trust for the eldest son living at the 
time of his deatli absolutely on his attaining the age of 21 years, and the 
residue of the estate, both personal and real, to be converted into money 
and invested The capital and income of such investment was to be held in 
trust for all the children m equal shares and were an *' interest or interests 
absolutely vested ” cn the testator’s death The trustees had discretion to 
apply the whole or jiart of the income to which any child was entitled toils 
maintenance, and the balance was to be accumulated bj investment There 
were three dauglfters and one son The widow remarried and was entitled 
only to an anmrfty from the residuary estate The son was sought to be 
assessed to super tax on the income from real property plus one fourth of 
iSh? ivwijiw uhr resiuterry oir dile grouna* tfaf Crte iTiAnrub'd 

minor was ve‘'“ted and not contingent Rowlatt, J , decided as follows 
“ • it ddes not matter whether the interest is vested or contingent m 

as much as there is a trust to accumulate a fund dunng the infancy of the 
eldest son sbbject to a power to the trustees to apply such sum as they 
think properlfor his maintenance, the part of the income which is accumu 
lated IS not the income of the minor m a case of that kind the 

income must come to the infant in the end if the inte-est which he taK« 

IS a vested interest; but it will not come to him as income, it wiU 

come to him \m future m the form of capital His income. 

IS held m trurt for him in the sense, that he will ultimately receive it, hut 
It 1* not m trusV for him in the s«isc that the trustees have to pay the m 
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come to him year by year while he u an infant the case is quite 

different from a case where the infant has the right to the money now but 
the money remains in the hands of his trustees, not because of any directions 
m the will which directed it to be accumulated but because he is an infant 
and cannot receive the money and give a receipt for it TTie Court of Ap¬ 
peal remanded the case for a definite finding as to whether the mmor s in 
terest was contingent or vested The finding %vas that it was contingent, 
and the question as to the liability if the interest was vested was not consi 
dered by the Court of Appeal and the obtter dicta of Rowlatt J have been 
neither affirmed nor overruled Inland Revenue v Blacktteirs intslees, 10 
Tax Cases 235 

By a will dated 1906 a testator who died in 1908 gave the residue of 
his estate—containing real property under mortgages—after payment of 
legacies and annuities to servants and clerks to his four children Until 
the youngest child was 25—i e till 1916—Uie rents were to be used in re¬ 
ducing the mortgages and then the propertj was to be divided and not sold 
unless the trustees thought it advi«able The rents were spent even after 
1916 in reducing the mortgages and no legacies, were paid before December 
1919 The Crown taxed the children on their income from 1916 on the 
ground that they were entitled to the corpus from 1916 and could have 
enforced the conveyance of their shares to themselves subject to the charges. 
Held that since the executors had power to pay off the mortgages—without 
the consent of the beneficiaries—l^fore distnbuting the residue and they 
chose that course the residue had not been ascertamed in 1916 so no 

tax was pajuble b} the children v Inland Revenue DuffDimbery 

Inland Revenue 14 Tax Cases 58 

Executors.—Income received by the executors of a will dunng ad nuit» 
tration is ordinanly their income and not that of the beneficiaries A rest 
duary legatee \s entitled to nothing until the residue has been first ascertained 
Therefore when he receives the residue even though it nia> include in 

come dunng administration he t> not taxable as it is not his income. 

'Ifone Celesii Sou onfon Society y Inland Retrmir 11 Tax Cases 226, exp 
Bamardos Home 7 Tax Cases 646 (HL.) Similarly a residuary life 
tenant also is entitled to nothing xmtil the residue has been ascertained. 
Rev Lionel Corbett v Infand Revenue (1937) 4 All ^R. 700 (CA.) 

It IS a different question however whether when it has been ascertained 
It IS taxable and if so to what extent and on what basis whether on that 
of accrual or on that of receipt 

The position and the estate of trustees Iiowever differ from that of 
executors for where trustees are m receipt of income which it is their dufj 
to pay over to benefiaaiies either with or without deduction of something 
for the trustee s expenses on the way, the income is at its very inception the 
income of the beneficiaries Rev Lionel Corbett v Inland Revenue (1937) 

4 AH£R 700 (C A ) 

Tins last ruling however has been nullified by the United Kingdom 
Finance Act of 1938 under which amounts paid during administration to 
bcneficiancs with 'absolute inlcrest (which has been specially defined) wdt 
be deemed to bo tlie income of the berteficiaiy 

Super tax on trustees —Tn Inland Raentte \ Pakenhan 13 Tax Cas 
573 It was held by theHouse of Lords that income-tax provisions relating 
to representative assessments on trunm and guardian were not applicable 
to «uper tax The latter was a tax on total income whie income tax was 
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schcdtilir The trusta inay not be in a position to return the total income 
of the wtrd and cten if he ht. might not be able to indcmnif) himself 
In Mcw of the uords so far as they arc applicable* and not viutalu 
muUandis, the House of l^rds considered that in vicvv of the {>ossible in 
justice othcnvise super tax should be levied only on the bencficiao^ and not 
on the trustee. Tlic Indian basis of super tax and income-tax is, however, 
different Under section 55, super tax can be lc\ icd not only on individuals 
but on others and botli income-tax and super tax are levied on the basis of 
total income The difficulty however about the trustees returning the 
totil income of tlie beneficiary arises m India also and this is an aigu 
ment for taxing the beneficiary by preference where possible Sections 40 
and 41 as amended in 1939 give effect to this purpose See also section 58 
which excludes from super tax the first proviso of section 41 (1) 

In the United Kingdom an assoaalion of individuals is not liable to 
super tax So questions arist whether a trustee who is accumulating funds 
IS receiving inconn. year by year on I>eln!f of the bcnefiuary, whether the 
latter ha* a contingent tr vested mterest and so forth, section 41 in India 
covers 11 any of these diflicullics 

Expenses of trustees—Trustees tn Scotbnd rcceved rennttance from 
abroad in respect of income from trust property abroad and distri 
buted the net income to the benefiaartes Held that the full amount 
received by the trustees was taxable without any deduction for management 
expenses m the United Kingdom Per the Lord President— It is for them 
(the trustees) to point to the section of the statutes which entitled them 
to make such a deduction I think they have entirely failed -—per I.onl Mae 
Larat The management of the trustees is I venture to think of the nature 
<« what IS described m one of the rules as a private or domestic use 
the only kind of deductions ‘vllovved is expenditure incurred in earning the 
there is no distinction under ■vny circumstnnces allow 
able for ei^diture incurred m managing profits which have been already 
ramM and rrfuced into money—pounds shillings and pence Athn v 
Maedonalds Trustees 3 Tax Cases 306 (C S ) ^ 

of 'VM entitled under n will to a share of the net annual income 

5l,e J-^ST^cy duty was paid by the trustees to the Crown 

Si -imounts to the asscssee after deducting the 

duZ ^ insstns were accountable to the Crown for the 

obligation of the ass«ssec The income 
tS amoinf therefore part of his taxable income and 

mcore tax residuary income plus 

Sf ^<:rc‘o w,(j,out deduction of legacy duty paid on his 

behalf Covillev /Wand 8 Tax Cases 442 (C S ) 

42 (r) All income, profits or gams accruing or arising, 

Non-reiidenu whether directly or indirectly, through or 

from any business connection m British 
IT, R,nf.ct, Tt.,! „ xi- ^ through or from any property 

m Bntish India, or through or from any asset or source of income 
I” through or from any money lent at interest 

and brought into Bntish India in cash or m kmd, shall be deemed 
to be income accrumg or arising within British India, and where 
the person entitled to the income, profits or gams is not resident 
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m British India, shall be chargeable to income tax eitlier in his 
name or in the name of his agent, and in the latter case such 
agent shall be deemed to be, for all the purposes of this Act, 
the assessee in respect of such income tax 

Provided that where the person entitled to the income, 
profits or gams is not resident in British India, the Income-tax 
so chargeable may be recovered by deduction under any of the 
provisions of section i8 and that any arrears of tax may be re¬ 
covered also in accordance witli the provisions of this Act from 
any assets of the non resident person which are, or may at any 
time come, withm British India 

Provided further that any such agent, or any person uho 
apprehends that he may be assessed as such an agent, may retain 
out of any money payable by him to such non resident person a 
sum equal to his estimated habihty under this sub section, and 
in the event of any disagreement between the non resident person 
and such agent or person as to the amount to be so letained, 
such agent or person maj secure from the Income-tax Officer a 
certificate stating the amount to be so retained pending final 
settlement of the liability, and the certificate so obtained shall be 
hts warrant for retaining the amount 

Provided further that tlie amount recoverable from such 
agent or person at the time of final settlement shall not exceed 
the amount specified m such certificate except to the extent to 
which such agent or person may at such time have m his hands 
additional assets of sucii non resident person 

(a) Where a person not resident or not ordinaril) resi¬ 
dent in British India, carries on business with a person resident 
in British India, and it appears to the Income-tax Officer that 
owing to the close connection between such persons, the course 
of business is so arranged that the business done by the resident 
person with the person not resident or not ordinanly resident 
produces to the resident cither no profits or less tlian the ordinary 
profits which might be expected to arise m that business, the 
profits derived therefrom or which may reasonably be deemed 
to have been derived therefrom, shall be chargeable to income- 
tax in the name of the resident person who shall be deemed to 
be, for all the purposes of this Act, the assessee in respect of such 
income tax 

(3) In the case of a busmess of which all the operations 
are not earned out in Bntish India, the profits and gains of tlic 
business deemed under tins section to accrue or arise in British 
India shall be only such profits and gams as arc reasonably 
attnbutable to that part ofthe operations earned out in Biitish 
India 
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RULES 

The relevant rules issued under this section are set out below 

Rule. 33—-In any case in which the Income tax Officer is of opinion 
that the actual amount of the income profits or gams accruing or arising 
to any person residing out of Bntish India whether directly or indirectly 
tlirough or from any business connection in British India or through or 
from any property m Bntish India or through or from any asset or source 
of income in British India or through or from any money lent at interest 
and brought into British India m cash or in kind cannot be ascertained, 
the amount of such income, profits or gams for the purposes of assessment 
to income tax may be calculated on such percentage of the turnover so 
accruing or arising as the Income tax Officer may consider to be reasonable, 
or on an amount which bears the same proportion to the total profits of the 
business of such person (such profits computed in accordance with the 
visions of the Indian Income-tax Act) as the receipts so accruing or arising 
bear to the total receipts of the business or m such other manner as the 
Income tax Officer may deem suitable 

Rule 34 —The profits denved from any business earned on in the 
manner referred to m section 42 (2) of the Act may be determined for the 
purposes of assessment to income-tax according to the preceding rule 

Hwtory—The first two sub «ecUons of this section Were first mtro 
duced in the 1918 Act and were evidently influenced by the alterations m 
the English law in 191S though unlike the provisions in the United King¬ 
dom law these sub sections were not mere machinery but imposed liability^ 
The only change made in 1922 tvas the addition of the words ‘ or property 
after the words ‘business connection’ in section 42 (1) In 1928, a sul^ 
section (3) was added deeming the entire profits of sales in British India of 
imports into it to accrue or anse m British India and forbidding the deduc¬ 
tion of ro lonal comnus«iORS (not achtally paid) from such profits (Stefl 
Brothers’ Case 2 I T C 119) This sub section was replaced by the pre¬ 
sent sub section in 1939 E^rtensive changes were ilso made in 1939 m 
sub sections (1) and (2) The first part of sub-scction (1) svas extended 
«o as to cover income whether of resident'; or non residents (but the object 
has apparently failed—see Western India Life Insurance Case below) and 
income " through or from any asset or source of income m British India, 
or through or from any money lent at interest and brought into British India 
in cash or m kind' Explicit provision >vas also made to tax either tb« 
principal or the agent and also for deduction of tax at source in certain 
cases The second and third provisos to sub section (2) were also added 
Sub-section (2) was amended partly to place a Bntish Subject (or a sub¬ 
ject of an Indian State) in no worse position than a non British subject or 
a non Indian State subject and partly as a consequence of the recasting o* 
the basis of taxation (see sections 4 4-A and 4-B) with reference to rcsi 
dence and ordinary residence also partly to strengthen the hands of lh« 
Income-tax authorities, vsz , by removing the former condition tliat the non¬ 
resident (or not ordinary resident) person should exerase control over the 
business of the resident Now, * close connection ’ and abnonnally low pro' 
fits are enough for the Income-tax Officer to take action 

Sub-section (3) which from 1928 sought to tax the entire profits ^ 
-sales in British Indn of imported goods was probably intended to be relaxed 
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so as to tax merchanting profits only, but, as drafted it applies only to 
income ‘ deemed ’ under sub-section (1) to accrue, etc, ifl Bntish India and 
not to cases of accrual or receipt in Bntish India whi^ are caught directly 
by section 4 The latter will taxable tn full and only income ‘ deemed 
to accrue m British India will be taxed m part Accprdmg to the Bombay 
decision m lyesteni India Life Insurance Case, this «ub-*ection can apply 
onlj to non residents 

Residence and ordinary residence— See sections 4-A and 4-B and 
notes under those sections 

Section applies only to non-residents—Notwithstanding the amend 
nient in 1939, it has been held that the section applies only to non residents, 
for (1) the marginal note refernng to non residents has been retained (but 
It IS not usual to amend margimt notes), (<•) if the first part of the section 
applied both to residents and non residents, its proper phee would be m the 
definition clauses, tis, section 2, (iii) by making the whole of the first para¬ 
graph as one and connecting it with the other by ‘ andthe statute makes it 
dear that the section applies only to non residents, and (»v) the categories 
of income referred to m section 42 point to non residents only, and (r) it 
IS not a fair method of construing section 4 (1) (6), first W separate income 
into two parts, wr (A) accruing within Bnlub India and (B) accruing 
outside and then to take a portion of (B) back into (A) bi referring to 
some other part of this Aa Commusioner of Income lor v If'eslern 
India Life Insurance Co, 1945 I T R 40S (Bom) 

Accruing or arising.—As to the meaning of thesi wordt see noies 
under section 4 Tins section no longer (le, after April, 1939) refers to 
accrual (u i pt-rsou, and th<. first part of »iib section (1) makes no distinc* 
tton betivcim residents and non residents The sum and substance of the 
first part is, broadly, tliat even indirect accrual from sources m Bntish 
India (of income which accrues, ic, is receivable abroad) is equivalent to 
accrual in British India. The question can, obviously, anse only in respect 
of income receivable outsuR Britt»h India for othrrwisr section 4 would 
be sufficient to catch such income 

Tliough as pointed out m Royers Pyall Shellac Case, 52 Cal 1, and 
National Mutual Assoeuslion, I I T R 350 , 57 Bom 519, section 42 is 
a charging section m tlic sense that it renders a non resident liable to tax 
in respect of sources of income to which be would not be otherwise liable, 
the section cannot be read without reference to sections 3 and 4, which im 
pose the charge generally This general charge is merely given a particular 
application by section 4Z Hiro Ui/Zr v Income lor Officer, Ctn-nporr, 
1946 I T R 417 

Directly or indirectly, through or from.—^Thcn: nltcnulivis apjor 
in this collocation m order to cast Uie net as wide as possible. 


Business connection.—^rr decisions set out below This phrase 
relates to something different from, but ret unrelated to, btismess, of which 
there is a definition in section 2 (4) of the Act. Commissioner of 
Boirlay y Citrnmhhoy Ehralim and Sans Ltd, 1935 IT.R 395 (PC) 
Set In re Nandl^ Bhandan Mills, ltd, Coumpore, 1939 ITR. 452, AI 


R. i939 All 593 

Property—The word as n occiirt in thi sub 
Eng!i«h word to l-c taken in it« nsml eignifiolion 


section t' ■*'* frdnarj 
subject to Ute conteirt 
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provKled by Uic fcsi of U\e sub-aeclion and Uicre is nothing ui the sub-sec 
tion to exclude from its scope 'inj of the six classes of income menlionea 
m section 6 The property, liosveser should be something tangible and 
situate in Britidi India it would therefore, exclude a chose-in action 
(though the Inter might for puri>osea of administration or succession ^ 
lor purposes of jurisdiction to attadi a debt, be naturally considexed to ot 
situate m British India) but include furniture m Bntish India the hire for 
whicli IS paid outside British India The phrase property «n British India 
should be taben htcnlly and simply Centmtssioner of Jncofns tax Bombay V 
CtirnmbJwy fbrahiiit and Sons, Ltd, 1935 IT R 39a (PC) 

Asset or source of income—One of Uic altcniatuis v^ould seun to 
be superfluous and has been put in evidently out of abundant caution 

Money lent at interest brought into British India—The section 
will now apply to such casts even if there is no business connection as a 
consequence of the lending see Commusioner of Incoine~lax Bombay V 
Curntnbhoy Ebrahun and Sons Lid 1935 ITR 395 (PC) Cases of 
monc) borrowed m Bntish India from a non resident not borrowed 
outside and then brought in are not mentioned evidently because nomiallj 
interest in sudi cases would be governed b) a British Indian contract and 
payable in Bntish India 

In cash or in kind—5‘t<’ n le> on rcmittmccs tmder s«tJoii 4 (I) 
piriicularl) on constructive remittances 

Should agent be entitled to receive the profits —It will bt »ttii that 
while sections 40 and 41 require the trustee agent or receiver to be tntiUed 
to receive or be in receipt of the profits, section 42 does not require the agent 
to be so entitled Section 42 (I) seeks to catch profits that accrue or arise 
outside British India from a business connection m British India and are 
normally received outside British India ex hypolhest the agent m British 
India would not ord nariiy be entitled to receive the profits though he may 
be m receipt of funds or goods belonging to his non resident prinapal Simi¬ 
larly section 42 (2) seeks to catdi profits that actually accrue or arise m 
British India but are not necessarily received there being concealed by the 
manipulation of transactions between the non resident principal and the rcsi 
dent agent In such cases the profits are more likely to be received by the 
non resident principal abroad than by tlie resident dummy agent in British 
India That is why the sub-section does not require the agent to be m actual 
receipt of the profits In either case te under sub-scction (1) as well as 
under sub section (2) of section 42 the agent would have to recoup himself 
somehow from the moneys or assets in his hand belonging to his non resident 
principal But in cases falling under sedUou. 42 (1) the lodoroft-tax. Officer 
may at his option recover the tax direct from the assets in British India of 
the non resident pnnapal In cases falling under section 42 (2), the agent 
IS really a creature of the non resident and no special provision is necessary 
to enable him to recover the tax from his principal 


See also notes under section 43 

In his name or m the name of his agent—This, removes the d m 
culty created by the ruling of the Allahabad High Court m Str 
WaroiB Smgh (Maharaja of 5enar«) 'v ComiMissioncr of Income- 
1938 ITR 217 ILR (1938) All 432 AIR. 1938 Ml 310 
notes under section 40 The option is evident!) that of th? Income-ian^ 
autliorities ^ 
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Deductions at source—The old pnniso has been expanded in order 
to authorise explicitly deduction at source which is enjoined by section 18 
Certificate of estimated liability—^Thc second proviso explicitl} 
authorises ihe agent to letain mon^ to meet lax, if there is disagreement 
on this point between liim and his principal, the Income tax Officer, if ap¬ 
proached IS bound to give a certificate to the agent stating the amount to be 
provisionally retained pending final assessment and the agent can thereafter 
retain the amount on the strength of the certificate If the agent fails to 
retain tnone), it is at his own nsk for he is deemed for all purposes, to 
lie the assessee 

The third jiroviso rcslricis ihc liability of the agent to the amount of 
the certificate referred to above plus any other assets of the principal in 
his po-'.cssion at the tunc of final assessment 

Computation of taxable profits—^The receipts in the hands of the 
local agent in cases falling under sub-section (1) will be ordinarily gross 
profits since all the relevant expenditure of the non resident may not be 
incurred through him, the computation of taxable profits should be made 
under Chapter III, and if that is not possible, under Rules 33 and 34 Rule 
33 IS necessary because the actual records of profits received by non rest 
dents through trading in this country will, generally speaking, not be avail 
able, and there must therefore be some arbitrary method by which such pro¬ 
fits can be ascertained Similarly, Rule 34 is necessary beause ex hypothesi 
m cases m which as the result of artificial manipulation the true profits have 
been ofi'curtd it is possib'e in ascertain Ihe profits only by some arbitrary 
method 

Under the pre 1939 law no deduction was pennj»sible on account of 
manufacturing profits in the case of goods manufactured abroad and sold 
in Bntish India In re Port iairf Salt Assoetalion, Ltd 59 Cal 1226, 6 
IT C 123 36 C \V N 563 This ruling is obsolete iii view of the amend 
nicnt to sub-section (3) m 1939 

Sub section (3) —Note die word deemed The sub section 
therefore does not apply to income, m fact accruing or arising m Bntish 
India Therefore if go<^s are sold in British India, this sub-section will not 
apply, but it will apply if the goods are brought or processed or manufac¬ 
tured in British India and sold abroad See Htra Mills v Income tax OS*- 
cer, Cav.nporc, 1946 I T R 417 How the profits attributable to Bntish 
India are to be estimated ts a different matter 

On the other hand according to the Bombay High Court, see Commu 
Sioner of Income tax v Western Indta Life Insurance Co, 1945 IT R 405,. 
this section can apply only to non residents 

Non-residents—Income arising from business m India—The 
following executive instructions have been issued 

Indian branches of non resident firms are liable to assessment under 
the Act In order to secure an accurate assessment m such cases, sec¬ 
tions 22 (4) and 37 enable an Income-tax Officer to require the produc¬ 
tion of the balance sheet and profit and loss account of the firm as a 
whole, m addition to that of the Indian branch and also to require the 
submission of a detailed statement of all the profits credited to the head 
office on account of transactions earned out on its behalf In some 
instances, however, tlic form adopted for the accounts and balance sheets 
of the head office or the Indian branA Boes rot enable the share of 
' profits properly due to the Indian brandi to be gauged accurately Rule 
1-126 
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33 gives the Income tax Officer wde powers to determine how the pro¬ 
fits of the Indian branch shall in these circumstances be calculated, and 
enables him to fix as the income of the Indian branch for assessment 
purposes either a percentage of the turn over of the business done by 
the branch or, where this procedure proves unsuitable, an amount which 
bears the same proportion to the total profits of the business as the 
Indian receipts bear to the total receipts of the business, or in such other 
manner as he deems suitable 

Itidtan agents of non resident firms of whtch they are not lechntcallj 
either branches or subsidiary firms are liable for the payment, on account 
of their prinapah, of the tax on their principals’ Indian profits under 
the provisions of sections 42 (1) and 43 of the Act It will be observed 
that these provisions permit the levy of the lax on a non resident s bus^ 
ness not only where he has established a regular agency m India but 
also where he conducts his business reguJarl> through a particular agent 
or casually through various agents Tax cannot, however, be levied on 
any part of the income of a non recidenl which does not accrue or arise 
or is not received m British India or which can not be deemed to accrue 
or arise or to be received m British India No attempt will be made by the 
Income tax Officer to deem the income of a non resident to arise m 
British India, if it is clear that the business operations m which he is 
engaged consist entirely of trading with Bntish India as distinct from 
trading either wholly or partially ti( British India It is the nature 
of the operations and not the nature of the agency which de¬ 
termines liability, and even though a person resident ma> regnrd the 
agenej as of a casual nature this will not exclude the possibility of 
assessment as an agent if the non resident either tlirough one or more 
persons is really trading in Bntish India Each case will be dealt with 
on Its merits, and such factors as the bcanng of bad debts by the resident 
the non existence of prnity of contract behveen the non resident pnn 
cipal and the principal in British India have to be taken into account 
but no one of them alone is conclusnc Tor general guidance a few 
examples arc appended but it must be understood that they arc onlj 
for the purpose of general illustration, and having regard to the com 
plexity of business relations tliey cannot be comprehensive nor must 
the prease wording m any illustration be taken as binding the depart 
ment in any case in which the facts warrant the taking of a different 
view 


(a) B, a distiller in Glasgow, sells whisky direct to A an inipod®t 
in Bombay "nie relationship is tji^t of principal and pnnapal, and n® 
that of pnnapal and agent Moreover as B has no agent or connexion 
in British India, he must be treated as trading with British Indn and no 
trading tn British India EvenMf B agreed to sell to no other persc» 
m British India but A, the position for income-tax purposes is the sam 
proMded that the selling m Bntish India is definitely A’s business 'ino 
does not constitute sales by A on behalf of B . , , 

(o) A, an Indian resident and i large supplier of mill storM, W 
monopoly for the sale m India of the belting of a non resident B 
paid commission by B on all orders executed A does not confine m* 
purchases of belting to B So long as B exercises any control over tw 
pnang of g^s or the method by which his agent A conducts the out¬ 
ness he (B) must be deemed to ha\e a business connection m Bri 
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India, intl is assessable accordingly, either directly or through an agent 
{whi^ may be /I or somebody else) II, on the other Jiand, D sends 
tlie goods to A for sale at the best price obtainable, A undertaking 
for a commission to sell cnttrclj it his discretion how he hkes and to 
whom he likes, and A bearing any bad debts, B is really trading only 
Twih British India and not m British India The relationship between 
A and D may, however, be closer than the mere description of the terms 
of the agreement would indicate and m that event, the Income-tax 
Officer may determine lint B is really trading m British India through 
an agent 

(f) A t'> the Indian agent for hardw ire and sundries of R a British 
manufacturer A receives salary and commission from B, and bad 
debts fall on B Here the (>osition is that B is actually trading trt 
British India Uirough his employee and quite clearly, he is liable to tax 
either directly or through anj person (including A), who can be deemed 
to be agent under section 43 

{</) /I IS a broker in British India who in the ordinary course of 
his business, agrees to sdl on commission certain standardised commo¬ 
dities B, C, D, and E and many other exporters ol such commodities 
from England s>ind their goods figubfj} lo/fwho entirely at his discre¬ 
tion and according to the ruKs ol the market in which he deals, sells 
all such goods sent to him at current market prices A is responsible 
for any bid debts incurred md on the sale of go^s remits the proceeds 
to B, C, D, C etc less bis regular commission B C D F, etc, arc 
trading ntth British India and not tn British India 

In all these cases A i own commission or profits as agent are of course 
liable to tax whether or not he has to pay as agent m respect of hts 
foreign principals profits 

Caiual agentc for non resident firms to nhom goods ore from 
time to tvne consigned have been dealt with above and no attempt 
should be madv to tax the profits of a non resident through the agent 
on his class of business 

As regards taxation of interest on money lent by a non resident 
to a resident tn Brituh India it has been held I y the Privy Council m 
the case of the Bombay Trust Corporation as agent of the Hongkong 
Trust Corporation tJiat there can be a business connection within the 
meaning of sections 42 and 43 of the Act between a resident borrow 
mg mom.} from a non resident and a non resident lending money to a 
resident and that tlic former can be treated as the statutory agent of 
the latter, under section 43 of the Act This decision is to be followed 
wherever it is applicable Where however a resident takes for a short 
penod, a cisual and isolated lonn from a non resident with whom he 
has no regular or continuous dealings, it need not be held on the strength 
of that fact alone that there is a business connection within the meaning 
of the above section and that the resident is liable as agent on the interest 
paid to the non resident {Income lax Manual ) The latest edition of 
the Income tax Manual has omitted the ^kjvc illustrations 
Special Income tax Officers—The Incomi. tax Manual has the 
following instmctions 

Non residents whose income arises in more than one province and 
who arc assessed direct, and not throu^ statutory agents under section 
43 of the Act Will be assessed by the Income tax Officer Non resident 
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construed so as to make it workable An assessment under section 34 auto¬ 
matically involves an enquiry under section 23, and a preliminary enquiry 
before taking action under section 34 would merely duplicate the enquiry 
without any purpose Commu^oiter of Income tax, Bengal v Mahalxrom 
Ramjidas, 1940 I T R 442 (P C ) Sec also In re The Indians NaUonai 
Tannery, 1941 I T R 618 (Cal) following tJie above 

Where a supplementary assessment uns made on ti\ o mam grounds, vu:, 
(a) the profit was small m relation to the turnover, (b) the closing value 
of stock was understated tlie High Court held that there w ere no matenals 
to find that income had escaped assessment Ground .(o) tvas a non seqtttlur, 
for, it was at least equally probable tliat other circumstances ^\hlch were 
not m dispute, could have accounted for the low profits As for (i) 
since the opening and closing balances of each year had been valued on the 
same basis, and the opening balance of each year had agreed with the closing 
balances of the preceding year, no income could ha^e escaped assessment, 
Commissioner of Income tax, Bur$na \ Broj, 1936 I T R 209 Merely 
because (a) Uie expenditure is high in rdation to the volume and value of 
trade and (b) the sales are smaller than in earlier years it cannot be as 
sumed that tlie accounts are fabe or tliat income has escaped assessment, 
Natiol Kishore Kharaitilal v Commisstoner of Income tax, Punjab, 1936 
I T R 287,168 I C 181 


The present section, according to the Dombay Higli Court must be taken 
as a whole, and when it is so taken, there must be definite information which 
has come into the possession of the Income tax Officer, which results in his 
discovering that income has escape! assessment or been underassessed etc , 
and there must be some information as to a fact And the fact may be as 
to the state of the law e g, tliat a case had been overruled or that a statute 
had been passed of which the Income lax Officer had not been aware, 
but a mere change of opinion on the part of the Income-tax Officer as to 
the meaning of law or the correction of the opinion of the Income tax 
Officer by a superior officer would not be such ' definite information’ Com 
mtssxoner of Income tax v Str Yusuf Ismail, 1944 1 T R 8 


In another case proceedings were started on the ground that income 
from Madras branches of the assessee had escaped taxation' The Appellate 
Tribunal found that the Income tax Officer had in his mind the existence of 
the Madras branches when making the original assessment In the absence 
of any other reason stated by the Income tax Officer as inducing him to take 
action under section 34, it was held by the Patna High Court that there 
was no * definite information in the possession of the Income-tax Officer 
by tiics secfion anrf ffiat tfierctbre the notice issued iin*r sw 
io2i T ‘n law Fazl Dhala v Commissioner of Income tax 

A ^ Acc<:irdmg to the Madras High Court, Raghavulu Naidu 

CowmirnoMer of Income lax, 1945 I T R 194. m view of the 
^ consequmce ot definite information " the word ‘ discovers ’ means 


words *' 

wmethmg more‘than' has rea 
t,nghsh decisions as to 

Tpl(»OTn«- 


1 to believe’ or ‘satisfies himself* die 


TplM'T.nt ‘n® meaning of * discovers' were therefore not 

fart anA A c information need not relate to a pure question 

^ . ‘nfonnation with regard to the state of the law will brmg 
operation Ni. £.~cnu TUle can be laid down as to when the 
* nm ** ^ applied but it cannot be invoked merely because an Income 
ax Ollicer changes his tnind about the interpretation of the law or a new 
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Income tax OIBcer differs from the old Accordingly when an Income tax 
Officer applied to an assessment the rales of the Finance Act of a particular 
year and ins successor sought to revise the rates with reference to ffie Act 
of the next year which in his view should have been applied, it was held 
that there was no ‘definite informatton’ to justify the reopening of the 
assessment Ittcotw lax Appellate Tribunal v B P B\ramntrCo, 1946 
I T R 175 (Nag ) 

In a particular year, the share of profits of a minor admitted to the 
benefits of partnership ms omitted to be aggregated mth the father s 
income owing to a mistaken idea of Ihc law, m the next year, it was so 
aggregated and the High Court held the aggregation to be in order 
Before the High Court passed orders a notice was issued under section 34 
m respect of die omission in the first year, and the High Court held that 
tiicrc was no definite information before the Income-tax Officer to justify 
his notice If the notice bad followed the High Court s decision instead 
of preceding it, it would have been in order, for there would then have 
been definite information in respect of the stale of the law. Commissioner 
of Income tax, Madras v Lakshmana Iyer 1942 1 T R 242 

The word discovers means that llic officer should have formed an 
honest and reasonable belief on niatenal that could reasonably support 
such belief, and which definite information must be more than gossip or 
rumour, it need not necessarily be thou^ ordinarily it would be, infonna 
tion of fact, Qor need it be information of actual escape of tax It may 
be orcumstantial evidence Where therefore an officer in examining a 
return found that it was false and this made him suspect for similar 
reasons that the assessee had escaped tax m earlier years his acbon in 
reopening the earlier assessments was upheld In re Badar Shoe Stores 
ig-je I T R 431 (AH ) 

Additional assessments can be more than one-^o long as th^. 
conditions of this section are satisfied t.e, within the time limit laid down 
on the basis of definite information, the Income tax Officer may make as 
many additional assessments as the case may require There is no estoppel 
or res judicata in respect of Income-tax matters 

It follows from the above rulings that if having started proceedings 
under section 34 the InCome-Ux Officer feels that there has been no under¬ 
assessment he IS under no obligation to continue the proceedings and the 
assessee cannot insist on such continuation on the ground that he is eligible 
for some relief The asses*ee s remedy in such a case is under section 35 
section 48 or section 49 A ft seq or section 25 or other approprnte sec 
tion as may apply to his case 

To what extent the assessment is to be re*opened—Section 34 
refers to a specific case vxx the case where an item of mcome chargeable 
to income tax has escaped assessment or has been assessed at too lovf a rate 
The section does not require the whole as^^ssment to be re-opened In one 
sense, of course, the Income-tax Offiar must fix the taxable income to enable 
him to fix the rate of tax but he »s not hound to re open the items which 
are not m question On the ptlier hand be is bound to confine himself to- 
the omitted item or items or to the enhancing of the rate as the case may be 
pi M P L Patamappa Chetiior v Cotnmtsnmsr of Income tax. Mad 
ras ^IR t 1930 Mad 126 4 TTC 196 Commissioner of Income tar 
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Burma M T S T S Chmyar Firm, 9 Rang 28, 5 IT C m.Mayaratn 
Durgadas V Commtsswner Income-tax, U F, 5ITC 471 The words 
assess or re assess such income*' refer only to the income which escaped 
assessment and the section therefore does not give a general power of 
review In re/Coj/itHO/;! FflWa AIR 1932 All 1.4ITC 472. Thackj^sey 
V Commissioner of Income lax Bombay, 7 ITC 216 1935 ITB 457 
It IS of course open to tlje assessce to show in any way he can tliat 
income alleged to have escaped as<essment has m fact not so escaped He 
can therefore show that the income was really assessed under some other 
head or source, even though the Income tax Officer has not re-opened the 
assessment under that head or source but if income has m fact escaped 
assessment the assesseee cannot claim to haye the assessment xmder other 
heads reopened merely on the ground that under those heads he had been 
overassessed In re Satyendra Mohan Roy Chowdkury, 58 Cal 326, 4 ITC 
447, Thachersey \ Commusioner of Income tax supra 

The question whether the income thought to have escaped has been 
included under some otlier head or not is a question of fact but an assessce 
who denies the existence of a particular source of income and withholds 
relevant information cannot afterwards plead that the income was in fact 
included under some other head Thaekersey v Commissioner of Jneome 
tax supra, see also Jawalo Prasad Chobey v Commissioner of Income tax, 
Bengal, 1935 IT R 295 If the additional assessment arises as a result of 
a complete change m the basts^of computation or of the law as applied to 
the case and it is not possible to isolate the additional items constituting the 
supplementary assessment, it is clear that the entire assessment must m effect 
be re opened Such cases hovveicr will be rare 

Law applicable —An additional assessment has to be made in accord 
ance with the law applicable m the assessment year during which the 
escaped income should have been initiallj assessed in the normal course 
Kruhna Hydraulie Press \ Commissioner of Income tax, Bengal, 1943 
I T R 504 The question of limitation within which proceedmgs should 
be started or furnished in respect of additional a*isessments would how 
over, be governed by the law at the time the proceedings are started or 
furnished 


Appeal against re assessment—It is clear from the foregoing that 
tlie Assistant Commissioner dealing with an appeal against an assessment 
made under section 34 read with section 23 (3) is precluded from granting 
■My further relief bejond the extra tax imposed under section 34 , In re 
Bogla 4 I T C 472 AIR 1932 All 1 He cannot re-open 
w ongii^ assessment as a whole » e except in regard to the disposal ol 
me specific points arising out of the re assessment Ratendra Narayaii 
A Income tax Bihar and Ortssa 2 IT C 82 S 

, „ ^ e T Burjorjee v Commissioner of Income 

tax. Burma 5 ITC 270, 9 Rang 161, AIR 1931 Rang 101 

enhance a supplementary assessment tf that has been 
British Mercantile Insurance Co , 
Ud , 1937 I T R 349 I L R (19371 2 Cal 540 Further he cannot 
y TOy of enhancement add new items to those detected m the supple 
mentary assessment on appeal ignoring the limitations of sections 34 and 
°f V Nawab Shall Nairn! Khan 

1938 1 T R 370, I I. R (1938) Lah 359, A I R 1938 Lah 741 
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The principles of the above rulings would seeni to apply, with full 
vigour, to the Appellate Tribunal also 

Delayed completion of assessments—^Tdl 1939 this section was not 
intended to meet cases in which proceedmgs already begun under section 
23 and connected sections had not been dos^ withm the >ear There was 
no limitation as to the period within which assessment proceedings, if be* 
gun in time, whether ordinary assessments or those under section 34 or 35, 
diould be completed, CcmmisswHer of Ittcome-iax, Punjab v NawaJ 
Ktshore Kkaraitilal 1938 I T R 61 (P C ) Commissioner of Income- 
tax, Bengal v Rajendranaih Mukhertee 1934 I T R 71 (P C ) Tlie 
lunitation laid doivn f^is section applied only to the issue of the notice 
initiating the supplementarj assessment proceedings In re Kedamalh 
Kesmval, 4 I T C 407, 58 Cal 254, In re Burn * Co , Calcutta, 1934 
I T R 30, 61 Cal 132, and the rest of the proceedings was not further 
limited as to time As to delay arising out of orders on agents of non 
residents under section 43, see notes under that section 

Smee 1939 witli the msertion of sub-section (2), dedntte time limits 
have been laid within which assessments, both original and supplementary 
have to be concluded The proviso to sub-section (2) was added ut 1941 
in order to exclude from this time limit re assessments made under appellate 
orders or under the orders of the High Court or the Pnv> Council Such 
re assessments are subject to no time limit, but it would stand to reason 
that they should be completed at least within four years of the receipt of 
’he orders necessitating re assessment As already observed, re assessments 
arising out of appellate and other orders are different from additional 
asbetsments governed by sections 34 and 35 

Once a final assessment has been made U cannot be rc-opened except 
m accordance mlh sections 34 and 35 which are exhaustive and which pres* 
enbe the onlj arcumstances in which and the only lime within which 
supplementary assessments can be made and fresh notices of demand 
issued Commissioner of Income lax, Bombay v Kkemchand Bomdas, 1938 
T.T R 414 65 I A 236, I L R 1938 Bom 487 AIR 1938 P C 
175 This was however, ^fore the amendment of section 48 Under 
that section in order to grant a refund a re assessment may often be 
necessary 

"In any year — In any year refers to the twelve months in which the 
first assessment would be normally mitiatcd i e , to the finaiicia 
re Bum * Co Calcutta 1934 I T R TO 38 C W N 204, 61 C, 

AIR 1934 Cal 515 '"J"' 

£«y as a 

The end of the year—The section does not prevent the inconr„fo;n^ 
escaped assessment being assessed dunng the year of original asse 
itself This section only defines the latest dale up to whidi proce /^s 
could be started for assessing the 'escaped income l939) 

The Income-tax Officer can rely on facts coming to his noticchrough 
the issue of a notice under this section, ifutliapfa Chettutr v »poinled 
mtiJioMfr of Income tax, Madras, 1938 I.T R 725, but the cicc was 
mentarj assessment has to be concluded before the periods laid downferowi'' 
sectioo 

. . . ,.niciits in 

Assessment by estimate—The question whether »r\tirn 3^,i,n«'s j-e 
11 etl to re-open assessments under section 23 (4)—asseismcnts by '' 



968 


THE INCOME TAX ACT 


{S 34 


Counsel contends tliat this ma>me in question has not escaped assess 
nient These words he n^aintains cannot be applie<l to a portion of 
homogeneous income but only to income of a different class and to a 
case where die asscsscc derives his income from different sources e g , 
money lending and house property In tins case, the whole of the income 
of the nssesstc ts derived from inonc} lending Tlie words Used in 
my opinion do not admit of this interpretation, and for every and any 
income whctlicr it be of the same class or type as that originally assess 
ed or of a different cl iss or type clearly comes within the scope of 
section 34 —Per Harrtvon J in Bulagi Shah \ Crtmm I I T C 
256 


It makes no difference vvhclhcr the escaped income escaped alto¬ 
gether or was taxed in the hands of some one else by mistake Ganesh Das 
V Cointwssxoner of Ineonu iix Punjab 2 1 T C 316 8 Lah 3'=4 
^numssmier of Income ar. Burma v Vednath Sttigh 1940 I T R 
section clearly applies to cases in whidi the Income-tax 
UHicer thinks m the first instmce that the assessee has made a loss and 
tnen tliscovers that he has made profits Vtr Dhan Bansxlal v Commissioner 
of Ii cone lax Punjab 1936 I T R 111, 170 I C 607 

The section applies to case<: m which —(o) No assessment at all has 
*^^1® on die person receiving the income, (b) an assessment has been 
made wt some part of the income has for ^me reason or other not been 
assessed and (c) tin. rate diargcil his been too low Tn ill other cases the 
assessment already made i< final and cannot be revised Comtntsswner of 
Income tax Burma i Dcy Brothers 1936 I T R 209 The words are 
clearly wide tnoug)i to cover cases of concealment of income by the asses* 
see in the first mSUnce Commissioner of Income lax, Bombas v Lohumet 
Bhoumal 193^1 T R SI (Smd) 

1 iW 4 ^V;A '5 Mukher/ees case. 

W34 I T Ij 71 61 I A 10 61 0.1 285 7 I T C 143 that hai 

has not bee assessed merely means 
ol asse L? maS "« I*™ completed or no finij order 

asscssi/cn made It eould not be said that income had escaped assess 

™o„ pitll ™ «■« '' ™"c= has heei. issued under 

for assessment can be made later tinder section 34 

M.c“ C,C fm a rei, bc that ,t no 

the “eX 34 nros d m "■■’h'f Ihe ta, year 

tns the Imiss™ 4 * I available to the Croivn of remedy 

thfre lis Ten L '''ccefore can be applied in cases in whicl. 

22 (af Commit, at notice having issued under section 

1937* tlT R S? Income tax Bomloy v Pimiho ! Coatraelcr 

The ’’Cessment is not confined to mistakes of omission only 

the . SFeMF o ■'"crnativc assessed at too low a rate show that 

tm' ifc T IF"! "“S^edy he due to madiertence It is therefore 
iF m a 4 f ' T' pfheer to re open an assessment deliberately wrens 

Th^iladras view wai. endorsed by the Calcutta High Court 
Persian (\ Co v Commissioner of Income tax, 1933 I T R 129 
Cal g4fl ^ T R 1933 Cal 7^ but^mot by tlie Lahore High Court who 
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held that income known or disclosed to the authorities cannot be said to 
have escaped assessment The word escape connotes failure by the 
taxmg aulhonty to tax the uicome owing to accidental or deliberate omis 
Sion of the assessee to declare it or to senne Similar circumstances It does 
not according to the Lahore view include cases rvhere income is known or 
disclosed to the taxmg authorities and has been the subject of assessment 
which has been set aside by superior authority owing to some mistake in 
procedure or to the income being treated m a wrong category Dnvan 
Ktskan Ktshor v Comniurtoncr of Income tax Punjab 1933 I T R 143 

6 I T C 345 14 I-ah 2oa AIR 1933 Lah 2^ In a later case the 
same High Court after reviewing all the rulings decided that in view of tlA 
words for any reason occurring before the words escaped assessment 
the interpretation placed by the Oilcutta and Madras High Courts was the 
more correct one Amar 5'in^/i Sher Smgk \ Commissioner of Income tax 
Punjab 1935 I T R 171 AIR 1935 Lah 361 The words ‘have 
been under assessed now occurring in the section obviate these difficulties 

According to the Allahabad High Court Chotcilal v Commission r 
of Income tax UP S I T C 4& AIR 1932 All 83 if an m 
dividual IS wrongly assessed m the first instance as an undivided Hindu 
family, section 34 can be u<ed later on to rectify the mistake and recover 
additional super tax While section 23 uses the word ‘assess to denote 
the determination of income section 34 clearly refers to assessed at too 
low a rate A similar conclusion was readied by the Lahore High Court 
in In re Lakshtninaram Gadodta 1943 I T R 491 Under the section as it 
no\ stands the income of the asses<ec m sudi a case is ex hyfothesi either 
assess'd at too low a rate or been the «ubjcct of excessive relief 

The remarl of the Privy Council in Rajendra Nath Muiherjeps case 
1934 I T R 71 61 I A 10 61 Cal 285 that the words escape-d assess 
ment are not equivalent to has not been assessed wa« made in cennec 
tion with the question of when an assessment should be completed the 
Pnvy Council were concerned more with the word assessment to which 
they gave a wide mterpcetation than with the word escaped and all that 
they decided about the latter was that it was not vvide enough to indude 
ncome as to which no final assessment order bad been made Hie section 
therefore is not confined to cases where income bad not been returned at 
all and applies to cases where an item has been returned but has not been 
assessed and to cases where items have been assessed but the assessment 
has been cancelled by the appdiate or revisional authonty Madan Mohanlal 
V Commissioner of Income-tax, Punjab 1935 I T R Nawal Kishore 
Khasraxtilal v Coirnnwstoner of fitcotite fox P«mjo& 1936 1 T R 281 16S 
I C 181 

The Bombay High Court also have adopted the view tliat the section 
can be used to cover mistakes of law in the first instance on the part of tfie 
taxing authorities Coi it nssioner of Income lax x D R Haick 1939 ITR 
362 also Calcutta see In re Mdhcb and Atch 1940 ITR 236 

Where the Income tax Officer allowed a credit (of tax collected at 
source) m tlic initial assessment and llie assess dauned a large credit 
on a different bas s (the claim being eventually upheld by the High Court) 
it was held that it vras not open to the Income tax Officer to invoke section 
34 m order to alter tlie mitnl ba«is «incc no income had escaped assessment 
all of it having been diedeed and assessed In re Korlh British and Mercantile 
JnsuraneeCo ltd 1937 ITR 349 ILR (1937) 2 Oil 540 Thi«nt1ng 
1—122 
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has been neutralised bj the words ' hive been under a'^tessed ’ which have 
been since added to the «ection 


Super-tax—The section clcarl) applies both to super ui^ niul to income 
tax Choteylal \ Co»iHit«io«er of Income tax, 17 P, 5 IT C 4ot, Cornmu 
jioHcr of Income tar, Boint^y \ D R ilatk, 1939 ITR 362 See sec 
non 58 


Discovers—In the United Kingdom where iht corresponding provi 
sioiiN arc to the effect that ' Tf the suncyor discoxcrs that ha^ 

been omitted from the first a««t^smcnt, etc "(Section 125, Income tax Act, 
1918) It has been held even if all llie facts were fully known to tlic Ins^ 
pcctor (Surveyor) and he had wrongly dtcidcd it the first issessnient no 
to tax lonie income, it would be open to him or to his successor to make a 
re assessment He need not discover any new facts ill that he has to 
cover IS Uie fact of under assessment, iVtlhams v Grundy, 12 A T C 
530. 1934 ITR 236 (K B D ) (see also Cotnimsstoners of Inland Revemie 
\ Trustees of Mcimlay, 17 ATC 345 (CS ) . 22 Tax Cas 305) But 
this view was questioned by the Court of Appeal in Rri/»s/i Sugar Momfac 
lurers, ltd v Hams 16 A T C 421,21 Tax Cas 528 


The word *' discovers ' has been variously interpreted is equal to ' comes 
to the conclusion', Bray, I, tn R v Kensington Commissioners (Ex parte 
Annayo), 6 Tax Cases 279 (H L ) ‘has reason to believe' Avory, J m 
Griindv v Dunham 7 Tax Oscs 12 and ' satisfies himself ’ Lush, J, in 
Williams V Trustees of Grundy, 18 Tax Cases 271, (1934) 1KB 524 

Irregular proceedings under sections 22 and 23 —If proceedings are 
«4afted under sections 22 and 23 by the Income-tax Officer hiving jurisdic¬ 
tion and these proceedings are continued by an Income tax Officer not 
iiavmg jurisdiction the proceedings can be resumed at any time bj the first 
officer at the stage at which he left Uiem the subsequent irregiilar proceed 
mgs being ignored In such ca*;es section 34 does not apply since income 
cannot be said to have escaped assessment when a^se'isment proceedings are 
'till pending and there is no tune limit for completing them (Since these 
rulings were given, a time limit has been imposed b\ sub 'jcction (2) of sec¬ 
tion 34 on assessments whether under section 23 or under section 34) ' Es 

caped^ assessment is not the same as «lias not been assessed ” and * assess 
nicnt IS not confined to the definite act of making an order of assessment 

Tn C 909 , 3SCWN 310,A 

f I\ 1931 Cal 545, 5 ITC 144, Rajendranath Mukertee v Commissioner 
61 IA 10 61 Cal 285. AIR 1934 PC 30 1934 
\9IAIT'R 30.38CWN 


This however does not mean that an assessment is not concluded wfi® 
the amount of tax payable by an assessee has been determined and a nottW 
of demand (under section 29) issued The words "cancel the assessment , 
make a fresh assessment ’ " annul or enhance the assessment" lu sec¬ 
tions 27, 30 and 31 respectively show that proceedings after tlie issue o 
the demand notice do not form part of assessment It is not therefor 
open to the Income tax authorities to claim that the revision of the quantum 
of profits on the basis of the existing records is not the same as ^^essing 
income which has escaped assessment Nawalkishore Kharaitilol v Commi 
swucr of Income tar, Pimfob, 1936 ITR 287 
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Bookkeeping problems—As to questions arising undi.r scv-tioo 34 
out of problems of book keeping see notes under section 13 espeaally m 
regard to Stock Values Re«ervis and Bad Debts Interest, Devices to conceal 
income and Double taxation due to change m accounting also notes under 
previous year*, section 2(11) 

In a case the facts of nhidi were unu ual the Income tax Officer dealt 
with a part of the balance m a suspense account as if it ivas a secret profit, 
and m a later year, when the limitation under section 34 had expired he 
sought to tax further amounts of the suspense balance when adju ted (not 
by credit to profit) The Hii,h Court Hisalloised the action of the Income- 
tax Officer, M K Muhammad Ibrahim \ Commissioner of Income tax, 
Madras, 1942 I T R 64 This ruling b) no means disallows the taxation 
of suspense items as and when credilM to profits but merely held that On 
the facts the profit that escaped nssessment had arisen long before 

Accrued interest.—^Where interest accrues and is compounded and i 
not paid and no tax is lesned on tlie interest each jear as it accrues «ection 
34 does not come into operation when e\entuaU> tax is levied on the interest 
in the year of paj-ment But the onus would be on the Revenue to show 
that tax had not beep levied m preying vears as the interest accrued 
Rajah Dhunesh Pratab Narain Singh v CoHimtxttower of Income lax UP 

6 I T C 167 (All) 

Calling for past accounte—See Kaitdas'Min Pi^ais case 3 ITC 
297 referr^ to under section 23 r^rding the calling of accounts in me 
course of an assessment under «ection 23 with a view to finding out whether 
a supplementary assessment «houId be made m respect of the preceding year 

Default in complying with notice —Since the procedure under thi 
section IS to be so far as may be the same as would be applied to an ongii^ 
notice under section 23 (2) the provisions of section 23 (4) would be 
attracted to re^assesstneoU made under this section if any of the defamts 
referred to m section 23 (4) occur. In re Kedamoth k rrmo/ 41T C 407 
58 Cal 254 AIR. 1931 Cal 209 

Where an assesscc lumped ti^cther hi> income ftom two branches and 
the Income tax Officer afterwards suspected that a part of the income from 
one of the branches had escaped assessment and accordingl} iSsued a jiotice 
under section 34 asking for a return of income of that branch the 
instead of furnishing the return merelj drew the Income-tax Ofiiwrs 
attention to the fact that he had already sobtmUed a return m the first 
instance Held, that the assessec did not complj with the requirements of 
the Income-tax Officer whose object m issuing the notice was to kn^ 
separately the income of the two branches and that an a'scs'inent iifider 
section 213 (4) was in order, Ramaebnudm Kaxhvuilh v Coinniisstoner of 
Income tax, Bihar and Orusa, 5 I T C 58 A mere reference to the pre 
Mous return is not a valid return m response to the notice under section 34 
so an assessment can be made under section 23 (4) In re Piiamber Prasad 
1942 I T R 370 

Penalty for concealment of income—As to peinlt es in re pect of 
concealment at time of onginal assessment discovered at the time of supple 
jnentary assessment see notes under section 28 

Registration of firm assessed under section 34—Before 
that was being assessed under section 34 could not claim the benefit ot 
rt-gi'tration The application for r^stration mar be made now even in 
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respect of assessments under section 34 if no part of the income of the fimi 
has been assessed m the usinl course under section 23 TIic benefit of 
registration is denied to t firm that conceaJs a part of its income or keeps 
quiet over a manifest mistake made by tlie Income tax Officer but not to a 
firm that ivas not assessed at all in the first instance 

Partners of firms*—The taxation of partners of firms at source is 
more a liability than a right anl a partner cannot claim tliat tlie firm must 
be assessed and not he Therefore if profits escape assessment through 
the firm not being taxed proceedings can be started under section 34 agamsl 
the partners direct witJiout such proceedings being started against the firm 
In re Nemchand Daga 35 CWN 534 58 Cal 120 AIR 1931 Cal 
686 5 ITC 206 In re Rurn a Co 6ITCl3S(Ca!) MA L A R 
Arjan C/iethyar V Coiiimiisioner o/fMConie loir Madras 1937 ITR 600 
The Act docs not say that a firm should be assessed first and it is open to- 
the Income-tax Officer to assess either the firm or the partners 

In such a case it is immaterial that the proceedings against the firm 
would be tunc barred so long as the proceedings against the partner are 
not 

This question will <ddom anse after 1939 in \ieu of the new basis of 
taxation of firms adopted in 1939 Sef sections 14 and 23 (5) 

Estoppel and res judicata.—notes under section 23 
Insurance Company—sJee notes under sect on 10 (7) and schedule 
Successionnotes under section 26 in regard to supplementary 
assessments m cases of succession 

Sections 34 and 3S not mutually exclusive—Where both sections 
wply It IS open to tlie Income tax Officer to proceed under eitlier section 
Cammtssiotter of Income tav Itombay v D li Noth 1939 ITR 362 

Payment of tax by instalments—In order to mitigate possible hard 
ship in an assessees having to pay additional tax for several past years all 
^ once Government promised to issue executive instructions to Income tax 
Officers to allott payment by instalments m deserving cases 

35 (i) The Commissioner or Appellate Assistant Com* 

missioncr may, at any time within four 
RecbSeat on of imstaie years from thc date of any order passed 
by lum in appeal or, in the case of the 
Uwmissioncr, in revision under section 33 A and the Income-tax 
Officer may, it any time withm four years from the date of 
any assessment order or refund order passed hy him, on his 
own motion, rectify any mistake apparent from the record of 
the appeal, tcMsion, assessment or refund as the case may he, 
and shall wthin the like period rectify any such mistake winch 
his beep brought to his notice by an assessee 

Piovided that no such rectification shall be made, having 
the effect of enhancing an assessment or reducing a lefund unle^ 
the Commissioner, the Appellate Assistant Commissioner or the 
Income tax Officer, as the case may be, has given notice to the 
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assessee of his intention so to do and has alIo^v'ed him a reasonable 
opportunity of being heard . 

Provided further that no such rectification shall be made 
of any mistake in any order passed more than one year before 
the commencement of the Indian Income-tax (Amendment) Act, 
1939- 

(2) The provisions of sub-section (i) apply also in like 
manner to the rectification ofmistakcs by the Appellate Tribunal. 

(3) Where any such rectification has the effect of reducing 
the assessment, the Income-tax Officer shall make any refund 
which may be due to such assessee. 

(4) Where any such rectification has the effect of enhanc¬ 
ing the assessment or reducing a refund the Income-tax Officer 
shall serve on the assessee a notice of demand in the prescribed 
form specifying the sum payable, and such notice of demand 
shall be deemed to be issued under section 29, and the provisions 
of this Act shalf apply accordingly 

History—Before 1922 the Collector could rectify ituslakcs only when 
brought to his notice by the assessee, m 1928 the power of rectification of 
mistakes which had been confined only to the Income tax Officer in respect 
of original assessments was extended to other authorities In 1939, the tune 
limit was extended to four years, subject however to no retrospective effect 
for this limit,»/, in respect of pre-1939 assessments and orders 

Scope of section—This section does not confer on Officers a general 
power of renew or revision or authorise any assessee to introduce any new 
facts m connection with the «aid assessment Sections 34 and 35 are not 
mutually exclusive, and if both sections apply to a given case the Income 
tax Officer may proceed under either section Cwnmissioner of Income tax, 
Bombay v Na\k, 1939 I T.R 3^ 

Mistake —^"Mistake ’ is not mere forgetfulness (per Esher, M R 
Barrow v Isaacs) , it is a slip " made, not by design, but by michance " (per 
RtissellfC J, Sand ford v Beal, 65 L.JQB 74 74 L.T 406), Prescott v 
Lee. infra, Cf 4 B1 Com 27 (Stroud ) 

Appeals.—No appeal lies against an order under section 35, as indeed 
It cannot, when the object of the section is to provide for the correction of 
an obvtous mistake No reference to the I^igh Court can be made in respect 
of cases under section 35 Before the Appellate Tribunal was set up, the 
Commissioner could refer suo molo any question of law for the opinion of 
the High Court, and a question tmder section 35 was so referred under the 
1918 Act, in Jubilee Mills v Commissioner of Incoine-tax, Bombay 2 IT C 
25rAIR 1925 Bom 257 

United Kingdom Law—For similar nrovision^ see sections 120 (2) 
and 121 (6) of the United Kingdom Act of 191% 

Notice of demand —If this rectificaUon leads to an additional demand 
for tax, a fresh demand notice should bf^ssued under section 29, and if it 
feads to a refund a refund order vyilllw issiRd 
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Before 1939, the limitation m this section ran from the date of demand 
and not that of tlie assessment order, and a question arose as to wliat was 
the demand See fricumchand Don Smgk ^ Chef Revenue Aulhoniy 2 
I T C 436, 55 Cil 565, which is of little interest now 

■Revisional powers—The Commissioner cannot tmder his powers oi 
revision under section 33 A correct a mistake in the face of the time bar 
under section 35 even though the assesscc had moved the Commissioner un 
der section 33 A within the time limit in respect of other matters Jesaram 
V Cotnmtsstoner of Income tax, Punjab, 8 Lah 357 , 2 I T C 342, AIR- 
1921 Lah 421, Commissioner of Income tax, Bombay v Khemchand Ram 
das, (PC) 1938 ITR 414 65 I A 236, ILR (1938) Bom 487, A 
I R 1938 P C 175 


Mistakes apparent from the record—In Jubilee Mills v Commis¬ 
sioner of Income tax, 2ITC 25,AIR 1925 Bom 257 a case under sec¬ 
tion 26 of the 1918 Act it was held that the section was intended only to 
rectify mistakes caused by the demand not corresponding to tlie assessment 
and not to provide appeals to the Commissioner from an order of the 
Collector under section 26 either rectifying a mistake or refusing to rectify 
it The words ' apparent from the record ’ bring out the substance of the 
first part of this decision There were no such words m tlie 1918 Act 
A firm possessed five collieries which had been assessed separately tn 
the names of three persons When the Income tax Officer came to know 
that the same firm possessed all the five collieries he issued a notice pur 
porting to issue under section 35 (but really under section 34) a notice of 
proposed supplemental assessment Thi» CNoked an application from the 
assessee firm (purporting to be heard tmder section 35) alleging that the 
previous returns had omitted certain losses and asking for a refund of 
excess tax paid The Commissioner rejected the application for refund 
and also dropped the proceedings under section 34 Held that there was 
no mistake apparent on the face of Uie record of the assessment widiin die 
section 35, Trikamji Jtvan Das v Commissioner of Income tax, 
1 I T C 406. 4 Pat 224 AIR 1925 Pat 352 


Cases remanded on appeal—In a case remitted by the Assistant 
Commissioner on appeal the Income-tax Officer decided the points m issue 
m favour of the assessee but at the same time rectified a mistake without 
however, giving an opportunity to the assessee to show cause against The 
Assistant Commissioner cancelled this rectification but reduced the assess 
ment to the original figure instead of cancelling the assessment altogether 
A question of law was held to an*e out of the Assistant Commissioners 
appellate order Pf/A, Cloth and Oewernl ftfvlis Ltd v Caw.w.wsvwtci- of 
Income-tax 117 1 C 383 A |929 Lah 326 


3 ® In the deterrn,nation of the amount of tax or of a 
^■^^ind payable under this Act, fractions of 
anna less than six pies shall be dis- 
regarded, and fractions of an anna equal 
or exceeding six pies shall be regarded 


Departmental instructions _practions of a rupee in income are dis 
regarded m practice 
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37 The Income-tax Officci, Appellate Assistant Commis 
sioner. Commissioner and the Appellate 
Tribunal shall, for the purposes of this 
Chapter, liave the same powers as are 
vested in a Court under the Code of Civil Procedure, 1908, when 
trying a suit in respect of the Ibllowing matters, namely — 

(fl) enforcing the attendance of any person and examining 
him on oath or affirmation , 


{b) compelling the production of documents , and 
(c) issuing commissions for the exammation of witnesses , 
and any proceeding before an Income-tax Officer, Appellate 
Assistant Commis loner, Commissioner or Appellate Tribu¬ 
nal under tins Chapter shall be deemed to be a “Judicial 
proceeding ” within the meaning of sections 193 and 328 and 
For the purposes of section 196 of the Indian Penal Code 


History—Corresponds to section 27 of the 1918 “^ct and sections 28 
and 37 of the 1886 Act 

The words for the purposes of secUon 196 were added by Act XXII 
of 1930 These words neutralise the eflect of the ruling of the Calcutta 
High Court m /-<»/ Mohan Saha \ The Cr<mm 2 ITC 428 31 CWN 
996 

Scope of section —Tins se«.(ioii docs not b> itself make an Income tax 
Ofhcer or Assistant Commissioner or Commissioner a Court or a Judge for 
all purposes All that tins section docs is to confer specific powers on these 
officers in order to enable them to achieve a specified object Vig, the assess 
ment of tax in as reasonable and equilible a manner as possible which re¬ 
quires the eliatmg of information whether from the assessee or from others 
which is necessary for the assessment The ordinary rules of procedure in 
regard to evidence as followed in Courts do not necessarily apply to these 
proceedings before officers under the Income-tax Act See however notes 
under section 23 and section 52 

Payment to witnesses—Under departmental instructions witnesses 
before Income tax authorities summoned under section 37 are paid the 
same allowance as before civil courts m the same area 

Effect on section 61 —Though section 6f permits the assessee to appear 
through an agent it does not exempt the assessee from being summoned by 
the Income-tax Officer urideT tins strtron il the Income-tax Officer consi 
ders the assessee s persona) attendance nectssarj J{ the Income-tax Officer 
needs the assessee s personal presence he should issue a summons under sec 
bon 37, it IS not enough if he issues a notice under some other section for 
in that case it is open to the assessee to appear through his representative 

Commissioner—The Commissionei ha» been given powers under this 
seebon to enable him fo dispose of matters under section 33 A (revisiOTj 
section 64 {jurisdiction of Income-tax Officer)4«rbon 58-B (provident 
funds) and the like / i 
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CornmlsBione —This section gi\t.s ixjwcr lo issue comniissionj onV for 
the cxariunation of witnesses and not for that of books, Dhm'onx Samx v 
CowmijJiOMfr of Ineontc-tax, Punjab, 1936 I.T.R 222 

Penalties—The pcmllies for disobqing the siimtnons of the oSicers 
of the Income tax Department issued under this section arc the same as for 
disobej lOg similar summons issued n Cinl Court An assessment cannot 
be made under section 23 (4) merely because an assessec fads to respond to a 
summons under this section, or even if he perjures himself An assessment 
can be made under section 23 (4) only if the conditions therein set out are 
satisfied 

As regards tlic penalties for absconding in order to evade summons or 
notice being served, disobe>ing summons to appear or to produce documents, 
or for refusing to be sworn in, see section 172 cl seq in Chapter X, Indian 
Penal Code 

See also sections 195 and 476 et seq of the Criminal Procedure Code, 
regarding the procedure for prosecuting such offenders etc 

Civil Procedure Code~Applicabthty of—Details of-^-I^tracts 
from Orders V, XllI XVI and XXVI of the Civil Procedure Code, 1903, 
have been set out in an Appendix The rules m these orders will applj 
to proceedings m the Income-tax Department to the extent set out m the 
section, vts —(u) enforcing Ute attendance of persons and examining them 
on oath or affirmation (6) compelling the production of doaimcnts, and (e) 
issuing commissions for the examination of witnesses 

Income tax Officer—Revenue Court—In re Pi/HOWf/iaiid Maneklal 
38 Bom 642, it was held that an Income tax OfficcT is a Revenue Court 
for tlie purpose of clauses (b) and (c) of section 195 of the Criminal Pro¬ 
cedure Code I ollow mg the above it was held by the Lahore High Court, 
that an Income tax Officer is a tribunal’ for the purpose of section 135 (2), 
Civil Procedure Code, and that a person on his way to appear before the 
officer vn response to a notice from him is exempt from arrest, fJnihejliflr 
Nalh V Amolak Pam. 1933 I T R 9, A I R 1933 Lah 214 

"For the purposes of this Chapter” —That is, m respect of matters 
connected with deduction at source, assessments appeals, revision, etc The 
powers cannot be exercised in respect of proceedings under other Chapters, 
e g , Recovery of lax (Chapter VI), Penalties (Chapter VIII) or original 
order of refund (Qiaptcr VII) 

False evidence-sections 193 and 196, Indian Pena! Code —'193 
Wiwever intentionally gives false evidence in any stage of a judicial pfo* 
ccedmg, or fabricates false evidence for the purpose of being used in anj 
stage oj a judicial proceeding shall be punished with imprisonment of 
either description for a term whidi may extend to seven years and shall 
also be liable to fine, 

^d whoever intentionally gives or fabricates false evidence in any other 
case, shaft be punuhed with imprisonment of either description for a term 
which may extend to tliree years, and shall also be liable to fine 

Exphnatton I —A -trial before a Court martial . is a judicial 

proceeding. 

"N 
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Explanatwn 2 —mvesh^uon directed by law prelirtunaty to a pro¬ 
ceeding before a Court of Jusbce. is a judicial proceeding though that 
investigation may not take place before a Court of Justice 
Illustration 

A, in an enquiry before a Magistrate for the purpose of ascertaining 
whether Z ought to be committed for trial makes on oath a statement which 
he knows to be false As this enquiry is a stage of a jiidToal proceeding 
A has given false evidence 

Explanation 3 —^An investigation directed by a Court of Justice 
according to hv\ and conducted under the authority of a Court of Justice 
s a stage of a judicial proceeding, though that investigation may not take 
place before a Court of Justice 

Illustraliou 

■i in an enquirv before an officer deputed by a Court of Justice to 
ascertain on the spot the boundaries of land mikes on oath a statement 
which he knows to be false As this enquiry is a stage of a judicial pro¬ 
ceeding A has given false evidence 

196 Whoever corruptly uses or attempts lo u»e as true or genuine 
evndciice any evidence which he knows to be false 
or fabncaled shall U. pun.shnl in Ihe same 
manner as if he gave or fabricated false evidence 
Intentional insult or interruption to Income tax Officer—Section 
228, Indian Penal Code — 228 Whoever intentionally offers an) insult 
or causes any interruption to any public servant while such public servant 
IS sitting in any stage of a judicial proceeding shall be punished with 
simple impnsonmenl for a term which may extend to sit months or witli 
fine which may extend to one thousand rupees or with both 

Section 196 Indian Penal Code—Prosecution under—The rulmt, 
of the Calcutta High Court m the case of Lai Mohan Saha 2 I T C 428, 
31 C W N 996, 104 I C 903 that m view of section 37 of the Income- 
tax Act no punishment was possible under section 196 Indian Penal Code 
in respect of corrupt use of false or fabneated evidence before Income-tax 
authorities had overlooked the fact that Uic first part of section 193, Indian 
Penal Code refers to giving or fabricaling false evidence m a judieusl pro¬ 
ceeding and the second to giving or fabneatmg such cvadcncc in any other 
case, and that section 196 Indian Penal Code which deals with the corrupt 
use of such evidence applies as much lo cases m winch such use is made 
in judicial proceedings as to those m whidi u is nude otherwise This 
decision however is now obsolete in view of the insertion in section 37 o^ 
the Income tax Act of the words for the purposes of section 196 ’ 

Mrrttnf AniguljaT Zaw:—ihvAi'*crt»jn- W <jf nhe A.tigvsbtn’ 

Act of 1918 the General Commissioners can summon witnesses and exa 
mine them on oath The penalty for di-obedicnce or refusal to be sworn 
m Of to aiiMver questions is £20 Ilut Ihe Special Commissioners can¬ 
not except m certain arcunistances sununoii witnesses Thctr enquiries 
however, are answered by affidavits before the local General Cominissioncr* 
—see sections 67 (3) ibid 

38 TTie Income-tax Ofliccr or Assis¬ 
tant Oommissioncr may, for the purposes 
of this Act,— 


Fovtf to cal) for inTorma 
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(1) require any firm, or Hindu undivided family to 
furnish him with n return of the members of the firm, or of the 
mamger or adult male members of the family, as the case may 
be, and of their addresses , 

(2) require any person whom he has reason to believe 
to be a trustee, guardi in, or agent, to furnish him with a return 
of the names of the persons for or of whom he is trustee, guardian, 
or agent, and of their addresses , 

(3) require any asscsscc to furnish a statement of tlie 
names and addresses of all persons to whom lie has paid in any 
year rent, interest, commission, royalty or brokerage, or any 
annuity not being an annuity taxable under the head “ Salaries,” 
amounting to more than four hundred rupees together with 
particulars of all sucli payments made 

History—Corre ponds to section 28 of llic 1918 Act Subsection 
(3) introduced in 1933 was subsututed for another wliieJi has now been 
incotporated m section 22 (S) It ciystalhscs previous departmental 
practice and obviates the inconvenient alternative of action under section 37 

Rent—i'cc notes under section 10 (2) ( 1 ) According to the Con 
ctse Oxford Dictionary Rent means Tenants' periodica! payment to 
mvner or landlord for use of land or house or room 

Interest—notes under section 10 (2) (in) and »t.(.tioti 42 as to 
ivliat IS meant by 'interest 

Annuity not being of the nature of salaries— See section 7 The 
annuity contemplated is of the kind paid bj an Insurance Company or out 
of an estate 

Penalties^Tor penalties for failure to comply see section SI (f) 

Form of notice—No form of notice has been prescribed under this 
section, at his option the Income-tax Officer may summon any of these 
persons under section 37 and obtain the required information from them 

False statements —Section 52 provides for prosecution only m respect 
of false declarations under sections 22 30 (3) and 32 (2) however a false 
statement furnished under section 38 could be dealt with under section 177 
Indian Penal Code 1 e the person proceeded against for giving false 
mformation 

Time No time-hmit has been fixed within which the infor 

mation need be furnished under this section Before a prosecution is start 
ed under section 51, the Income tax Officer should give the persons con 
cemed reasonable time wilhm which to awnply with his demands 

United Kingdom Law—There are no directly correspond ng pco^_ 
sions m the United Kmgdom Law but see the Ftflh Schedule of the I9 iB 
Act, Part XVI ^ 
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Sg> The Income-tax Officer or Assistant Commissioner, 
or any person authoiised in svntmg in 
this behalf by the Income tax Officer or 
Powtr to inject the re- Assistant Commissioner, may insDcct and, 

cuter of taember* of any ^ t i f t 

company it ncccssary, tal^e copies, or cause copies 

to be taken, ofany register ofthe members, 
debenture-holders or mortgagees of any company or of any 
entry in such register 

F«s not payable—As the right is conferred on the officers of Uie 
department by statute, they need not pay any fees for inspection under 
sections 36 and 12S of the Indian Companies Act (1913) 

CHAPTER V 
Liability in Special Cases 

40 - (i) Where the guardian or trustee of any persou 
being a minor, lunatic or idiot (all of 
i^ntiaw tnu(e«» and whidi persons arc hereinafter in this sub¬ 
section included in the term ” bene¬ 
ficiary ”)« entitled to receive on behalf of such beneficiary 
or IS inieceipt on behalf of such beneficiary of, any income, 
profits or gams chargeable under this Act, the tax shall be 
levied upon and recoverable from such guardian or trustee 
as the case may be, m like manner and to the same amount as 
itwouldbeleviable upon and recoveiablc from any such bene¬ 
ficiary ifof full age or sound mind, and in direct receipt of such 
income, profits or gams, and all the provisions of thu Act shall 
apply accordmgly 

(a) ^Vhere the trustee or agent of any person not resident 
in British India, and not bemg a inmor, lunatic or idiot (such 
person bemg heremafter in this sub section referred to as a 
* beneficiary ) is entitled to receive on behalf of such beneficiary, 
or is m receipt on behalf of such beneficiary of, an> income, 
profits or gams chargeable under this Act, the tax if not Icned 
on the beneficiary direct, may be levied upon and received from 
suchtrustccoragent,a 5 tIic case may be, in bkc manner and to 
the same amount as it isTmld be leviable upon and recoverable 
from the beneficiary if in direct receipt of such income, prefits 
or gams, and all the provisions of this Act shall applj acrordingly 

previous Iaw—T h« section corresponds U» section 31 of the Act of 
1918 and sections 20 and 21 of the Act of 1BS6 In 1939 ihe words 
‘ to receive replaced in reflect of, and it was stated m items that 

a non resident may Be taxed either directly or througJi an agmt In 1941 
the section vras recast into two sub-sections dealing respecttrcly with m 
capaalated perswis on the one hand and with non-residenti on the other, 
vnd the words 'or resident m Bnlidi India omitted Tlie fa»lure to delete 
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these words tn 1939 led lo Uit- unintended result that a non resident bene- 
fienrj svould be taxed on his \\orld uicome 

Machinery Chapter—This cliaptcr mixes up substantive piovisions 
with those relating to madimer) as Mill be seen from sections 41 and 
42 Section 40 however is essentially a machinery section 

Scope of section —The section applies onlj to four specific cases ot 
trustees and agents, vts , of a minor, lunatic, idiot or non resident As 
regards other cases section 41 applies and in certain cases section 42 
Some of the questions v.hidi arise arc common to both sections 40 and 
41 and the notes Mow therefore oxcriap and cover both the sections 

Sub-section (2) of section 40 and sub-section (1) of section 42 also 
overlap and the agent of the non resident may be caught by cither section 
Property—According to departmental instructions where an> propert} 
(m the widest sense of the word and including a business) is held under 
trust the owner of the propertj for the purposes of the Income-tax Act is 
the beneficiary and the income is the income of the beneficiary The Act 
docs not permit double taxation of the income of trusts once m the 
hands of the trustees and again in lho>e of the bemfiaar^ 

United Kingdom Law—Rule 4 of the General Rules The Rule 
does not require the trustee, etc to be actually in receipt of profits, all that 
4 S necesvary is that he should have the ‘direction control or management of 
the property or concern' of the beneficiary But it has been suggested m 
Huxleys case 7 Tax Cases 49. (1916) 1 K B 788 ated below Uiat if the 
infant himself is directly taxed the gtiardian will not be liable unless he 
IS m receipt of the profits 

Rule 5 which relates to non resident beneficiaries sa>» that tl\e resident 
trustee agent etc , shall be taxed whether he is in receipt of the profits or 
not as though the beneficiary were resident in England and in receipt of 
the profits or gams 

Rule 1 IS as below Tvery body of persons shall be chargeable to tax 
m like manner as any person is cliargeable under the provisions of this 

In theTfMjf coje, 11 Lah 724,AIR 1930 Lah 929 51 TC 
8 the Lahore High Court observed a propos of the taxation of associabons 
(other than firm companies etc ) that there xvas little difference betxveen 
this Rule 1 of the United Kingdom Law and sections 3 and 10 of the 
Indian Act 


Trusts not covered by sections 40 and 41 —The provasion:. m these 
sections and section 38 (2) do not exclude the taxation whether as trustees 
finally or merely as agents on behalf of beneficiaries of trustees not falling 
stricUy wi^in tlK provisions of sections 40 and 41 See JVtlliams ' 
6tnsier,7 Tax Cases 387, tnfra and the decision of the Priw Council m 
°D T Conunisstoner of Income fax Bombay 

1934 I T R 148 A I R 1933 Bom 422 6 I T C 439 These special 
prOMsions are pnmanly machinery and of enabling nature and do not 
prevent Rea enue from proceeding under other sections at their option 
T \ Commisswner of Income tax. Madras 55 Mad 891, 6 

IT C 114, air 1932 Mad 378 Trustees of the Tribune Lid t 
Cmimissioner of Income tax, Punyah, AIR 1939 P C 208 16 Lah 
829 1939 I T R 415 Since these rulings t\ ere giwn section 41 has been 
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amended so as to cover all trusts under duly executed trust deeds whether 
testamentary or otherwise but cases not rovered by deeds still remain to ^ 
dealt with under section 3 Also certain special types of trusts have to be 
dealt with under section 16 

Extent of liability of trustee—^In Indn before 1939 it was clear 
that the liability of the trustee should be confined to the profits that came 
into his hands this was provided for by the words being in receipt on 
behalf of the beneficiary of any income etc In 1939 the words were 
altered into entitled to receive and in 1941 both the sub sections adopted 
the words is entitled to receive or is m receipt of Thus a resident 
agent or trustee would even apart from section 44-D be liable if being 
entitled to receive but without hmself receiving the profits he diverted 
them in such *i manner that in the form of ultimate receipt by the bene 
ficiaty the income was not taiubte though if tlic non resident had been in 
direct receipt of the profits he would have been taxable On the other 
hand income whidi merclj accrues on paper and may not be received at 
all would not be ordinanlj liable to tax See notes under section 13 
According to the notes on clauses attadied to the Statement of Objects and 
Reasons in 1938 the object of the amendment was to cover all cases 
The Crown cannot m any case recover tax due from the beneficiary on other 
accounts through the trustee or guardian or agent the liability of the latter 
being confined to what he is entitled to receive or receives under the trust 
On the other hand the liabitit} need not be confined to what the trustee has 
with him on ti c income account but may extend to what he has with him 
on the cap tal account of the trust since conceivably the tax on profits may 
exceed actual profits as received in cash (becaii«e of the disallowance of 
>~iriotis deductions for income-tax purposes) 

Minor may be taxed direct if no guardian—In R v Nenmarket 
Conimisstoners (Ex parte Huxley) 7 Tax <^ses 49 (1916) I K B 788 
in whidi the assessee was a minor without a guard an it was contended on 
behalf of the assessee dial though he earned substantial sums from his pro¬ 
fession of a jockej he could not be taxed because he was not a person’ and 
that a minor could be taxed only if there was a guardian or trustee In 
the King's Bench Division a bench of three judges unanimously held that 
the minor could not be taxed but the decision was reversed unanimously 
in the Court of Appeal 

Per PhlUmore /. / — It was urged that the r^hmg of a return 
IS a matter of difficulty and that an infant is not supposed by the law 
to be capable of doing sudi difficult business matters Ih^t every subject 
who is assessed has a right of appeal and that an appeal is in the 
nature of a In and that no Its in whidi an infant is conCfc”^®*^ “*11^ 
conducted in the Courts unless he has a guardian ad htett » ^ thmk 

the answer is that m most, if not (juite all of the rare case* mwhich 
an infant becomes chargeable it would be becat his 

exceptional and precocious sIciU that such infant may be presumed to 
be capable of either making a return or of instructing and 
competent adviser and that the anal(^ of a Us most oot P“* 
too far 

It IS not necessary to consider wlat miglit be *1^^ ^ntanaswnent 
infant had a guardian having the direction and ^ ™ 

of his propierty and the Crown was minded nevert 
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return from the infant But in that case, the decision in another part 
of the same section, vts —Tisclder v Apthorpe, 2 Tax Cases 89, bl 
h T 814 approved as it was in this Court m the case of Werle & Co 
V ColgtihoiiH, 2 Tax Cases 402 20 Q B D 753 would have to be 
reckoned with 

Per Warrington L J — Huxley contends that the law 

treats all infants whether babies in anns or men of twenty years of 
age as equally incapable But I think the legal doctrine of 

equality of incapacity has reference to the question of status before the 
law and for the purpose of construing such an Act as the present it 
has no applicapili^ 

Per PhilUmore L J — But guardians will not be liable for the 
infants default if they have not received or had the control of the 
infant s income 


Non resident may be taxed direct if accessible—The words if not 
levied on the beneficiary direct occurnng m sub section (2) codify the 
following decisions vis Chief Commustoner of Jncotne tax v Bhanjee 
RamjeeSfCo IITC 147 44 Mad 773, A I R 1921 Mad 212 
Commissioner of Income tax Bombay v National Mutual Life Association 
of Australasia 1933 I T R 350 57 Bom 519, AIR 1933 Bom 427 
o I T C 426 and Maharaja of Patiala v Commissioner of Income tax 
Bombay (Central) 1943 I T R 202 and neutralise the decision in Sir 
Aditya JVarajaii Singh (Maharata of Benares) v Commissioner of Income 
V P 1938 I T R 217 I L R 1938 All 432 AIR 1938 All 
310 which held the contrary view In view of the addition of these words 
to the statute the corresponding rulings in the United Kingdom on the 
in r«c/;/ef V Apthorpe 2Ta’iCasS9 Werle & Co v Colgnhoun 
2 Tax Cas 402 (CL) Whitney v Inland Revenue 10 Tax Cas 88 
(H L ) and Maeidute & Co v Eeeote 10 Tax Cas 481 (H L ) are of 
little interest noiv 


Who should be taxed— Beneficiary or trustee—Section 40 is not 
a charging but a machinery -section and under the law the person charged 
With tax IS neither the trustee nor the beneficiary but whoever is in actual 
receipt of control of the income which it is sought to reach Hots Trust 
V Commissioner of Income tax Punjab 11 Lah 724 AIR 1930 Lah 
929 5 I T C 8 In re ^Irynabud Stud Farm 1936 I T R 114 A I R 
1936 Lah 602 8 *^39 CoMimwrtenrr of /Kco>«e for Bombay ' 

Abu Baker Abd^Rahmon 1939 I T R 139 The amendments in 1939 
to sections 40 Jid 41 give explicit option to the Crown to recover tax 
either from tljc^rustee or from the benefiaary 

In the «lse of the Hats Trust the trustees earned on business and 
admmislere; the properties of the lesfatnx for the benefit of her children 
^of wh&n were of full capacity and ordinarily resident in Bntish India 
Ifie tnistjcs had to keep proper accounts and get them aud tetl They had 
to set asidt a part of the profits every year as a rc'crve for business pur 
poses anrf this reserve if not utilised in the husmess was to be divided 
among theNbeneficianes at the end of ten 3 ears and thereafter penodicallj 
according to circumstances The trustees could extend the fustness at 
their discretVi ^nd could borron for this purpose Half the profits was 
to be earmarked for the purpose of repaying sudi lams No bcneficiarv 
could hypothepte or alienate his or her share except by selling it equally 
to all the otlKf beneficianes Held that the trustee® ®honld be taxed on 
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the profits of the business as an assoaation of indivuals H 0 I 2 Trwt v 
Commissioner of Income tax Punjab 5 I T C 8 11 Lah 72A AIR 
1930 Lah 929 

Following the above rul ng the Madras High Court held that a bust 
ness earned on b> a Oinstnn mother on behalf of herself and her minor 
«ons of whom 'he was the guardian belonged to an assoaation of mdivi 
duals within the mean ng of section 3 and was taxable under section 10 
Mrs Saldanha v Commissioner of Income tax Mad 891 6 I T C 
144 A I R 1932 Mad 378 

A trust was created by statute lo maintain the dignity of a Baronetcy 
There were four trustees of whom the beneficiary Bnronct was one and 
managed tlie properties The trustees paid out certa 11 sums retained others 
md paid the balance to the Baronet It was decided by the Privy Counal 
confirming the decision of the Bombaj High Court that the trustees were 
taxable both in respect of what the) spent or retained and what they paid 
to the Baronet Trustees of Sir Cummbhoy Lbrahim Baronetcy Trust v 
Commissioner of Income tax Bombay 1934 1 T R 148 7 I T C 195 
fil I A 209 5 Bom 317 A I R 1934 P C 166 (P C ) It was 
suggested in argument before the Pnvy Council that the result would be 
that both the beneficiary and the trustee would be taxed that the assess 
inent of trustees miohed the graduation of the Wt with nference to the 
total income of the trustees ivilh reference lo the income of other trusts 
or even the personal income of the trustees and that on the other hand 
there would bo no graduation with reference to the total income of the 
benefictar) either m his favour if he enjo)ed only a 'mall benefit out of a 
large estate with slender other resources or m fa\‘ouf of the re\enue m 
other cases As regards double taxation lie Pnw Council declined to 
■express an opinion since the position as argued might or m ght not bt 
correct As regards graduation the Pnvy Counal considered that it ma^ 
be found compatible with the scheme and machinery of tl e Act to ha\e the 
scale of tax adjusted according to the total income of the Baronet indrvidu 
ally Departmental practice is based on this ruling 

Remittances from non resident trustees—Resident beneficiaries-— 
In Drummond v Collins, (1915) A C 101’, 6 Tax Cases a2a a 
non resident left property situate abroad upon trust for *he duldren of his 
deceased son The trustees under the w^II were directed tu nccuniulafe the 
income of the re^pecll^•e 'hares of llie children on certain coi dit on« The 
will also directed that out of the net intJtmie of the proportit —caSe/'di”^ 
the trust estate held m trust for an> child the trustees 5 

uncontrolled discretion provide from lime to time for mainfo-^ses if 
education of such child Tlic children lived with thar guard>,ess 
mother in the tTnited Kingdom from time to time tfir trustees n and 
moneys to the mother on beJnlf of the children It was contended tit,«f 
moneys were not liable to tax fir«tly because they were voluntary payn 
and secondly Lecau'e the mother had no control of the foreign prop 
Held that die pa)ments m question were taxable 

Per 7 ord Lorehum —‘ I do not assent to the proposition car 
roTuntarr pa)nrent can never be diarged but it i« enough to admg 
these wxre not voluntary pij-mcnts m any relevant sen«e TVe had 
pajTnents made in fulfilment of a testammtin d <pos tt*ficune< 
benefit of the children m the exero«e of a d scret on ermffvho could 
will Thev were in fact the cbiHren < income rei ons to 



f Though they might be incapable 

wcause of their age of givmg a receipt for the monev it is in mv 

—Let me however assume that 

^t.lhrr"r5L°l*‘ '"'’"Jui® contingent that is to say the income of 
anoter (the person entitled under the gift over) in another contm 

Serrise the.r I . ’'““"I’* hoivever that in this case the trustees 

Sjd ceases tn £ ™ ■""'■“t of the 

? naid to the \ "t ffd becomes vested Whether the money 

Sa?te or m ihf' l” *1' “c to Ihe school 

Sd ItTs ™S 1 . V'’" "“PPbc' ‘be wants of the 

*ijd It IS paid to or to the nse of the child and is the income of the 

the qneshQn^whether°^eT^h*fH^**f^*h* Lability of hencficiary?—On 
the heneGciarv the f^l ’'ability of the trustee depends on the liability of 
noticed ^ following judgment, in the United Kingdom may be 

as to sav th,t , I r ’r'’'""’ ' understood Mr Cunliffe to go so far 
ties are'^S.a "“''"s the Resenue authon 

bomd nm miVa ‘be tax and are neither 

M beyond the legal ownership 

tamed ® ^ it clear that such a proposition cannot be mam 

a ben^firi«i ^ If the legal tnvnership alone is to be considered 

emption or abailm^!?f moderate a^mstances may lose his right to ex 
or a nealthv reason of the fact that he has wealUiy trustees 

of trustees in escape super tax by appointing a number 

consSd as Conif to "m ■’ *' ■* ‘b I” 

m this country mav *?^^*^*® a beneficiary domiciled 

spent abrosid^ the foreign income 

trustees Accorrlmfri t of appointing one or more foreign 

hand I do not ^ contention aside On llie other 

IS held in trtKf tli^n ^ correct to say that whenever property 

tnisfee ^ the beneficiary and not 

fdiardianX Srrllr^Ll'h "^"’'-'"^''* render, the trustee 

-O' d=an ^voman ^ control of the property of an infant 

Abit Bakerr ^ lunatic chargeable to income tax in the place of 

to sectiong,"”' ™'^ ''™'''" or lunatic And evS. apart 

c'b'c mSv casefin Xg il PeeP’rod to deny that there 

UrgSTith the ? * “ "«'P> of ‘rust incLe may be 

"P?" “ch income For instance a trustee 
all 1 ^ I 'e" of <rt«’,lors or beneficianes 

Thfn satisfaaim 5 '' ““'Eotion to applj the trust income 

to hVearfrSLifwl.nVh'”' '1 “ for future distribnUon 

PO^Sed m te rn “b '’’b" 

amongi fou-a je-f ‘ if Income-tax Acts are examined it 

accordi»re wL, bf son ctotged with tax is neither the trustee 

their dm] lemS 7 if but the person in actual receipt and control 
to i S?5hJ if,” ” ““b'” ■P’"' obiect if the Acts is 

eouM hvnau. tb' Slate a proportion of the profits chargeable and this 
Sail lh?1 ("Pmh'ng generallj) b, the s mple and effective ex 
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pedient of taxing the profits where th^ are found If the i>enefiaar> 
receives them he is liable to be assessed upon them If the trustee 
receives and controls them he is pnmanly' so liable If they are under 
the control of a guardian or cimimittee for a person not jmi jurts or of 
an agent or receiver for persons resident abroad they are taxed in his 
hands But in cases where a trustee or agent is made chargeable with 
the tax, the statutes recognise the fact that he is a trustee or agent for 
others and he is taxed on bdialf of and as representing his bene¬ 
ficiaries or principals In short the mtention of the 

Acts appears to be that where a benefioary is m possession and con 
trol of the trust income and is sut juns he is the person to be taxed 
and that while a trustee may in certain cases be charged with the tuc 
he IS m all such cases to be treated as charged on behalf or m respect 
of his beneficiaries who iviH accordingly be entitled to any,exemption 
or abatement which the Acts allow —Per ytscount Ctre 

in Wilha>ns v Singer and others and Pool v Royal Exchange Assnr 
ance 7 Tax Cases 387 at 410 (1921) 1 A C 6^ 

It was suggested bj Counsel for the appellant that 
the Income tax Acts except m certam speaal and rather narrow in 
stances toot, no account of the position of trustees but regarded only 
the legal ownership On the other hand from some ol the language 
in the judgments of the Court of Appeal especially that of Lord Justice 
Warrington it would appear that a contention that the Income-tax Ads 
looked generally to the beneficiary and disregarded the trustee except 
as a means of reaching the beneficiar> m certain rare cases had found 
favour I do not propose to express an opinion whether either or 
which if either of these two extreme vicw« is right 

It ma) perhaps be said that where there is a trust 
for accumulation or for paj-ment of debts no person can be said to be 
entitled to the receipt of the profits and that in such case the trustee is 
to ^ the person to be assessed It is possible also that where trustees 
have the management of a business thg should be the persons to be 
assessed or charged Ther^ are disbursements which may have to be 
made m the course of conducting a business which a prudent owner 
would consider as deductions from profits and which trustees would 
make before they paid the net income over to the beneficiary but which 
nevertheless for mcome-tax purposes as the law at present stand 
are not considered as legitimate deductions from income—cases of 
which the decision of this House in Strong » Co \ IVoodtfield 5 
Tax Cases 215 (1906) AC 448 is an example In these cases if 
the. Reveram is to recexre its full quoU it would seem that the assess 
ment must be put upon the trustee an I not upon the beneficiar} and 
that in such cases the trustee is the person to be assessed The ca«e 
now before your Lordships is not one of such cases 
Per Lord Philhmore (Ibid ) 

We hear of no matters m whidi i conflict between capital and in 
come and their respective interests his inscn nor of any business car 
ned on bj the trustee as to whid» the more complex case of trading 
profits would replace the plain case of dividends paid If there had 
been annuitants with a prior right to be paid or several beneficiaries 
entitled to share m the income, if there had been reversioners who could 
claim that i»rt of the annual profits were in the nature of accretions to 

1—124 
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capital, if there was a trust for iccumulation or a power to vary the 
amounts payable from time to lime as between minors the impractica 
bility of saying that any or all of the beneficianes entitled to the income 
owned the whole or any part of that income from the moment it be 
came payable and ivas paid to the full e'ttent of the amount paid would 
be evident — Vlt Lord Sumner m Baker v Archer Shec llTaxCases 
749 (1927) A C 844 

In JVilbams v Singer, 7 Tax Cases 387, it was decided that %vhere the 
income is under a mandate from the trustees payable direct to the bene- 
ficiarj or his bankers, the liabili^ to tax should be determined bv the ar 
cumstances (e g , m respect of residence domicile allowances and rehefa) 
of the beneficiarj and this pnnaple was recognised in later cases as of uni 
versal application Reids Trustees v Commissioners of Inland Reienue, 
14 Tax Cases 512 (1929 S C 439) approved m Kelly \ Rogers (1935) 
2KB 446 (C A ), 19 Tax Cas 692 

It will be noted that sections 40 and 41 of the Indian Act ha\e specifi 
cally provided for the various contingencies referred to in the above rulings 
It has to be ascertained with reference to the facts of each case whether 
the tnistee is entitled to receive the income speafically on behalf of a bene¬ 
ficiary or not 

Expenses of management of trust—li was held at one time that if 
a will or settlement created a trust providing for the payment of the cost 
<jf management and a gift of the remainder of the income to a beneficiary 
the income of the beneficiary was the net income after deducting the 
expenses of management of the trust Murray \ Comimssioners 
0 /Revenue II Tax Cases 133 but thi« Mew was overruled by 
the House of Lords in Bakery Archer Shee 11 Tax Cases 749 
(1927) A C 844 If the trust does not provide for the expenses 
of management the income of the beneficiary should be taken as 
the gross income of the trust in all cases irrespective of the circum 
stances It is a different matter whether the tnistci, can claim to deduct 
from hts taxable income as trustee expenses of management of the trust 
in those cases in ivhidi he »s taxed (and not the beneficiary) In sudicases 
expenses of management would not ordimnly be allowed as a deduction 
-is such expenses would not be necessary for earning the income that is the 
subject of charge see Aikin v Macdonafls Trustees 3 Tax Cases 306 
Under a trust made b\ hira«clf as asscsste wa the life-tenant with 
remainders over All the expen'cs and liabilities were to be met Iw the 
tinstees out of the income One of the terms of the trust gave tht assessce 
the right to receive the whole or any part of the income and spend it on 
leRitimaAe paymewts cowwecteiA v»v\h tlw. estate It vma VitW that dus 
condition amounted to his being given a mandate to administer (he estate 
on Klialf of the trustees and that his own income was the net income after 
deduction of expenses Cammisstoners of Inland Rcicnue v Lord Haind 
on of Dalsell 10 Tax Cases 406 

Business carried on by trustees—A tislilor who died m 1906 
directed his trustees inter aha to pay to his sister the life rent of certain 
insurance raonivs and to pay the full annual proceeds of the residue of the 
estate to his wadow for her maintenance and that of hts children The 
widov died m 1908 leaving two minor daughters (Both these daughters 
and the aunt, the testator’s sister were alive m 1914 when the case arose ) 
Under ihe will each daughter was to acquire on attaining majontj 3” 
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-absolute interest m one half of the trust estate subject to the aunts life 
rent If either sister died m mmorily leaving issue which attained the 
age of 11 years or mamed (if a female), such issue was to take the 
^rcnis prospective share Fading issue the prospective share of the pre¬ 
deceased v/as to go to the surviving sister Dunng minority the daughters 
liad no absolute right to any part of the income, and the trustees had discre¬ 
tion to apply the whole or part of flie prospective share of each sister 
to hT maintenance and educauon In addition to the insurance monev 
the estate consisted of heritable property and the wine merchants business 
of the testator The trustees acting m the exercise of an eirpress power 
to that eff^t earned on the business The entire net profits were paid 
over annnallj to or on behalf of the minor daughters Held that the 
business was that of the trustees and not that of the benefinarics 


The real reason wh> busmesa has not been handed over by the 
tni«tees to the Jfisses Shiels was not any technical difficulty in the 
way of obtaining a discharge from minors unprovided vvith a guardian 
but the much more formidable difficulty that the trustees could not 
have denuded m favour of minor benefioanes without committing a 
breach of trust Such a trustee could not have been re¬ 

garded either as a simple trustee who was bound to denude in Iheir 
favour when called upon per Lord V errmglon in Fry v ShteU 
Tr\isUet, 6 Tax Cases S83 SS'> 

Examples of trustees carrying on business not for the benefit of 
specific beneficiaries can also found m clubs and institutions carrjing 
•on trade with outsiders Sec Inland Revenue v Stonehaven ReereoUon 
TfWtees IS Tax Cas 419 Carlisle and SJloth Golf Club v Smith 6 Tax 
Cw 198 and other ca«es referred to luider Mutual Concerns’ in the notes 
under section 3 


Income—Whether belonging to trustee or beneficiary.—In Baker 
V dreher-Shee, 11 Tax Ca^es 749 Lad) Archer Shee s father, who was a 
foreigner, had directed by his will that his estate should be held m trust 
and that the trustees should apply the whole of his income to the daughter’s 
u«e The trust fund consisted of Amencan seainties and the trustees 
were m America where the income was realised From time to time the 
trustees placed sums of mone) to the credit of Ladv Archer Shee in an 
American Bank after retaining sums necessarj to pay income tax etc , in 
America Tlie trustees had power to change the investments at their dis 
crction The question wav whether having regard to the United Kingdom 
Law the assessment should be made only on the amount remitted to the 
United Kingdom or whether the whole of the amount placed to the credit 
of Lady Shee m Amenca could be taxed It was contended that the lad) 
was entitled only to the interest from the estate and that this interest 
was not a foreign possession and that the owners of the securities vu: 
the tnistees, were non residents and that therefore only the amount* 
actually brought into the United Kingdom by the lad) could be taxed 

Rowlatt J , (1927) 1 KB 109, while conceding thit wlnt the lady 
had was not a right to -peafic prop^v but only the right in equity to 
compel the trustee to discharge his trust properlv, held that the trustees 
should be dropped out for the purpose of dctcrmiiiing liability to income 
tax and that, since had the tru tees been in EngLnd they would have been 
assessed the benefienry should be a<«e*sed in the absence of the trustees 
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who were outside the United Kingdom His reading of the decision of 
the House of Lords in JVUlmms v Stnger, 7 Tax Cases 410, (1921) I 
A C 65 %vas that in that case the beneficiary being abroad herseU her 
interest svas from a foreign source and as she was herself not taxable her 
inistees were also not taxable and that if the beneficiary had been in 
England she would have been liable to tax on those stocks and shares on 
which it was held the trustees were not liable 

The Court of Appeal reversed Rowlatt J s decision on the ground 
that what the beneficiary recened was not the dividends tn sfecte but the 
balance after the trustees had earned out their trust and defrayed ex 
penses and the sums paid avere * no longer clothed m the form m which it 
was ongmally receiv^ having no Iracfe of its ancestry (per M R 
Hanswortk) They followed Sudeley \ Attorney General (1897) A C 
11 and emphasised the fact that Lady Ardier Shec had only an equitable 
right and not a specific right in the income 

The House of Lords in 11 Tax Cases 749 (1927) A C 844 reversed 
the decision of the Court of Appeal by a majority of three to two Lord 
Sumner considered that the stoc^ etc belonged only to the trust and not 
to the benefienrv who had only an equitable right Lord Bhnesburgh agreed 
with him and emphasised the fact that the asses'ee was sole beneficiary only 
by accident and that at one time her mother wa» also a beneficiary Inci 
dentallj he approved of the ruling m Murray v Contmtsstonerj of Inland 
Revenue 11 Tax Cases 133 Lords Atkinson Wrenbury and Oirson on 
the other hand held that on the facts of the case the ndmmistration of the 
estate had been concluded that Lady Archer Shee s interest had becorne 
vested m her and tliat the trustees were only her agents The majontys 
decision resulted in the overruling of the Scottish Court s decision m 
Murray f case referred to above 

I^ater on with reference to further evidence on the American 1^' 
which for English Courts is a question of fact the House of Lords 
unanimously held that the correct vicav was that taken by t^rds Sumner and 
Blancsburgh above Garland a Archer Shec 15 Tax Cases 693 (1931) 
A C 212 

An educational endoivment policy was taken out by trustees for the 
benefit of a child If the child died before the age of fifteen the trust 
funds were to revert to the father otherwise the child received an annuitv 
for four years from the age of fifteen and also the accumulated trust 
funds on attaining the age of t^venty one The annual premiums covered 
the bulk of the trust fund It avas held by the House of T-ords that tlie 
money spent on premium* was not the income of the child Tliough the 
conclusion was unanimous the judgments differed m the reasoning and 
what weighed most was the absence of provision in the trust that if the 
child died the balance of accumulated trust income w’as to belong to the 
child s estate Cotnmtsstotiers of Itdand Rnentte \ Dezvar and another 
[Charles Brueds Trustees), (1931) A C S66 16 Tax Cases 84 (H L ) 

Trustee—Correcting mistakes—Under a will several anninl ts wcix 
directed to be given free of deduction The trustees had paid the annul 
ties for some years without deducting income-tax It was held that ^ 
annuities were not free of income tax and that the trustees were entitled 
to deduct the income tax they had fiaid out of residue from future pay 
merits of annuities on the ground that the Court will always when possible 
allow the correction of errors of account a« between trustees and (heir 
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cesl <1 que trust The rule that a man cannot recover moneys paid under 
a mistake m law does not apply to cases of this kind see In re Musgrave 
^fackcll V Parry (1916) 2 Ch 417 In India such annuities cannot be 
taxed at source— see notes under sections 7 and 12 but the mam principle 
of this decision regarding the nght of a trustee to correct past mistakes on 
account of income-tax will presumably apply in India al o 

Agent of non resident—Liability personal —^The ! ab hty of an 
agent of a non resident to pay tax is personal See Pluttkell v Narayan 
Parasuram 1 I T C 1 22 Bom 332 see Rtgden v Commissioner of 
Inland Revenue and Commissioners of Inland Revenue v Uruicks 
executors 19 Tax Caaes 542 The ruling though deaded under the 18^ 
Act IS still applicable The only change since made m the law is that the 
agent should be served with a not ce (see section 43) and given an opportu 
nit) to show cause why he should not be treated as an agent The fact that 
the liabil ty of the agent is personal does not affect the right of the agent to 
recoup himself from his pnnapal All that the personal Iiabilit) means is 
that the Crown does not look beyond the agent for the recovery of tax 
Indemnity—The agent or trustee is protected under sect on 65 of ti e 
Act— 

4 'i (0 In the case of income, profits or gams chargeable 

under thu Act which the Courts of Wards 
the Administrators General the OfHcial 
Court of w*fdi «tc Trustees or any receiver or manager 

(mcluding any person whatever his desig 
nation who in fact manages propCTty on behalf of another) 
appointed by or under any order of a Court, or any trustee or 
trustees appomted under a trust declared by i duly executed instru 
ment in writing, whether testamentary or otherwise (in¬ 
cluding the trustee or trustees under any Wikf deed 
which is valid under the Mussalman Wakf Validating 
Act, 1913), arc entitled to receive on behalf of any person, the 
tax shall be levied upon and recoverable from such Court of 
Wards, Admmistrator General, Official Trustee, receiver or 
manager or trustee or trustees in the like manner and to the 
same amount as it would be leviable upon and recoverable 
from the person on whose behalf such mcomc, profits or gams 
are receivable, and all the provisions of tl^s Act shall apply 
accordmgly 

Provided that where any such income, profits or giins or 
any part thereof are not specifically receivable on behalfofany 
one person, or where the mdividual shares of the persons on 
whose belialf they are receivable are indeterminate or unknov m, 
the tax shall be levied and recoverable at the maximum ram 
but where such persons have no other personal income cha^eablc 
under this Act and none of them is an artificnl juridical/pcrsCm, 
as if such mcome, profits or gams or such p-irt thcre^'Vvere the 
total income of an association of persons 
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Provided further that uhcn part only of the uicome, 
profits and gains of a trust is chargeable under this Act, that 
proportion only of the income, profits and gains receivable by a 
beneficiary fiom the trust which the part so chargeable bears to 
the whole income, profits and gains of the trust shall be deemed 
to have been derived from that part 

(2) Nothing contained in sub-section (1) shall prevent 
either the direct assessment ofthc person on whose behalf income, 
profits or gains therein, referred to are receivable, or tlic recovery 
from such person of the tax payable in respect of such income, 
profits or gams 

History ^—That part o{ tlie stction which does not refer to trustees 
generally is, the same as section 32 of llic 1918 Act and corresponds to 
sections 22 and 23 of the 18% Act TtU 1939, the section applied to the 
special cases mentioned and not to trustees generally The section was ex 
tended to cover all trusts in 1939 when reference was also made to the 
receivability of income instead of actual receipt as before The provisos 
to sub-sec$ion (1) as also sub-section (2) were added at Uic same time 
In 1941, reference was made to tesfamtntary trusts, whidi would olhcnvisc 
not be covered by this section Sec CofH»iissione>‘ of Jnconte fox, Modraf 
V Venhalaehalam CheUtar. 1944 I T R 261 In 1946, the last part of the 
first proviso to sub-section (f) was added The amendment of 1941 was 
not retrospective See Income tax AppeVate Tribunal v Shri Radho Modho, 
Trust. 1946 I.T.R. 470 (Nag) , 

Eiecutor—Under will—li Forbet v. ^eerctrry of State 1 I TO 
8, 42 Cal 1S1,I9CWN 138 a case under the 1886 Act, which however 
was substantially the same as the present Act in this particular matter, it 
was held that the income accruing to an executor of a will was taxable. Th* 
contention on behalf of the executor was tlial be was not the benefioal owner 
of the income and that there was no express provision in the Act to tax hun 
as there was m the case of trustees, guardi ms, etc See afro In re P C 
MtilUck, 65 IA 150, IL.R (1938) 2 Cal 214 1938 ITR 206, AIR 
1938 PC 118 (P C ) 

Official Assignee—The question whether thi. Official Assignee can bft 
taxed tender this section in respect of property falling under section 9 be¬ 
longing to an estate under this management under the Presidency Towns 
Insolvency Act, has been raised but not decided, In re Official Assignee, 
tlA.ncyd. IvarAidf/uinf^. ^vunamh^j, ^A'iZ Ti T U- ® 

(1937) 2 Cal 19^, tl CWN 683 Tins question cannot anse after the 
ameninent this section m 1939 which has enlarged the scope of section 41 
In the United Kingdom, according to Inland Revenue v Fleming 14 
Tax> Cases 78 a claim for the purpose of repayment of tax on the income 
frdm the estate of a bankrupt during its administration by a trustee cannot 
bej^made either by the trustee or by the branlcrupt, if and when he is re¬ 
invested with the property 

. 1 ^ section —^To bong a case under this section it is not enoo^ 

-lt*^the managed by or under the order of a Court but it *1*® ^ 

00 behalf of another Therefore, where co-owners (m den 
n property, even if under the orders of a Court, for 
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their own benefit and not for that of an unascertained owner, the case does 
not fall under this section In re Ke^utr Deo Chamna 1937 ITR 246, 
I L R (1937) 2 Cal 358 AIR 1937 Cal 583 affirmed by the Pnvy 
Council on appeal in Keshardeo Ctumrui v Com»»wJi<J«rr of Income-fox, 
Bengal 1939 ITR 394 (PC) see also notes under section 9 as to owner 
ship of property The fact that one of the parties is a minor will make no 
difference Jatnalabdin \ Commtsstoner of Income tax Madras 1944 I T 
R 285 

Whether section mandatory—The question whether if the cond 
tions laid down therein are fulfill^ the tax can be assessed directly on the 
beneficiary at the option of the Crown Avas raised before 1939 but not dead 
cd In re Keskar Deo Chan na supra Sub-section (2) now confers th* 
option in terms 

Trustees under a duly executed deed —Defore 1939 tl e Mxtiun 
applied only to Courts of \\ ards Administrators General Official Trustees 
and Receivers and Managers appointed or under the ord*r of a Court 
Now it extends to all trustees under duly executed deeds The reference 
to the Mussalman Wakf Va1 dating Act is out of abundant caution 
Before 1941 the section d d not apply to lestamentarj tnists now it does 

Cases of trusts without duly executed deeds—which however will be 
rare—should evidently be dealt with on the pniioples of lydliams v 
Smffff 7 Tax Cases 387 (1921) 1 A C 6a (H L ) and Hols Trust v 
CoMnttssioner of Income-tax 5 I T C 8 11 LaJi 725 AIR 1930 
Lah 929 t e m accordance with the facts of each case tax being levied 
where income is found 

A receiver appointed by debotture holders is taxable whether he is 
the agent of the company or of the debenture holders Inland Revenue v 
Thotnson (1935) 2 All E R 651 Tlie goodwill of a business cannot 
be separated from it Inland Rezenue v Muller & Co s Margann Ltd , 
1901 A C 217 tlicrefore if a share of the pjod'vill of a partnership is 
assigned to a non partner all that is meant is that if the partnership is 
sold a share of tlie price attributable to the goodwill should Ik given to the 
non partner The mere fact the partners dre obliged to share the profits 
with the non partner will not make the partners trustees for the non 
partner they are only debtor^ to that extent Inland Revenue v Hams 
Lehu^ Executors 1946 K B D 

Misdescription —Mere descr plion for example not relal iig 
the assessment note to a trustee as such will not invalidate an assess 
merit for he will be entitled to the equities arising from his trusteeship 
li ifi fact he is a trustee Mortin v CowiwussaonerJ of Inlend ReaKame (7 
A T C 513 (C S ) 

When section 16 (1) (c) and (3) apply—To ihe extent fiut sections 
40 and 41 -arc machinery provisions thqr arc obviously subject to the pro¬ 
visions of sections 16 (!) (r) and (3) 23 A 44-D et seq which seek to 
treat the income of one person as that of another in certain stated arcura 
stances The pnmary barging section is section 3 of which all these 
sections are modifications and where a ease is not covered by any of these 
speafic sections the income has to be assessed under section 3 on the 
person to whom on the facts of the case and the personal and other hw 
applicable the income belong 
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ifc notes Under section 3 as to trustees generally nnd also under the 
htiding Association of Individuals'. 

Indelerjninate shares—^The first proviso levies the maximum rate 
of mcomt tax (but not the maximum rate of super tax— sec section 58) 
on incomes of trusts where the income is neither received specifically on 
behalf of tnj one person nor Uie shares of the persons are defined and 
known While in the case of a fimi the Crown has the option to treat it 
as registered if evasion is discovered tlie Crown has no such weapon in 
respect of trusts used for evasion but not falling within section 16 tf) 
(f) or (3) or section (44 D) 

Where a Waqf says that the beneficiaries shall benefit concurrently 
and in the same proportion and llic numbei of beneficiaries can be deter 
mined the case is not governed by the first proviso of section 41 (1), 
ind eadi bencficiarj should be taxed separately, khan Bahadur Habtbur 
Rahman v Commissioner of Income lax, 1945 I T R 189 (Pat ) On 
the other hand where the income of each benefienr) ^ear by year is 
dependent on the sole discretion of the trustees, the individual shares of 
the beneficiaries are necessarily indctenmnale and the income of the trust 
as a whole will be taxed at the maximum rate rstate Harendra Kumar Ray 
V Comm%ss\oner of Income tax, Dengat 1944 I T R 68 See also 
Arur V Coinntxssioner of Income tax, Bombay 1945 I T R 463 It will 
be nolcil that income-tax is levied not at the rate applicable to the total 
mcomt of the trust (as in the case of an unregistend firm or similar 
association of persons) but at the maximum rate 

Also the entire taxable Income of the trust from all sources (section 8 
to 12) will be taxed Sec Harendra humor Ray v Commusioiier of In 
■come tax, Bengal 1944 I T R 68 But if the beneficiaries have no other 
taxable income and none of them is an artificial juridical person the trust 
will be dealt with like an association or Hindu joint family and taxed at 
the rate appropriate to its total income see tlic concluding part of first 
proviso to snh-section (1) whic|i was added m 1946 The word or'm 
the first proviso must be read conjunctively otherwise there is no point 
in die alternatives Also the u»e of the word individual before shares 
shows that what is to be determined is not only the quantum but the person 
beneficially entitled 1 akub Verscy Laljt etc v Commissioner of In 
CO) ic tax Bombay 1946 I T R 548 

Partially taxed trusts—^The «wjnd proviso to subsection (I) rt 
moves doubts that might odienvise anse as to the extent of taxability* 
(also inclusion in total mqome) in the hands of the beneficiary of what he 
receives from the trustee who in turn derives income partly from sources 
taxable in British India and partly from sources not so taxable 

Specifically—The word is used lor mere cniihasis obviousl) Bcne- 
ficianes with contingent interests (not yet vested J will fall withm the mis 
chief of the first proviso H the shares of the beneficiancs are indeter 
mmate the fact that the trustee in hts discretion distributes speafic 
amounts will not save such cases from the proviso If A, B, C and D are 
beneficiaries the shares of A and B speafic and C and D indeterminate 
the trustee should apparently be taxed with reference to C and D together 
at the maximum rate and with reference to A and B each separatelv at the 
appropnate rates 

Person —Need not be an individuaL See section 2 (9) 
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Refunds .—Sec section 48 Where the first proviso applies there will 
be no refund since no one can show that tax was paid at source on his 
behalf In other cases, the tax wU be paid on behalf of each beneficiarj' 
separately and the latter can daim refund if any, admissible under section 
48 

United Kingdom Law—•'Hiere is no provision in the United Kingdom 
Statutes corresponding to the first proviso to sub-section (1), and there has 
been leiy considerable litigation as to who should be taxed and on what 
basis Broadl} speaking, if a Trustee spends for the benefit of a ivard 
the money spent is prtma facie of the nature of the latter s income Sutton 
\ Inland Revenue, (,1929) AST 1. Ti 565,14TaxCas 662, but the rights 
•of the beneficiary have to be detennmed, not with reference to what the 
trustee has m fact done, but with reference to the deed of trust Archer Shee 
V Baker, 15 Tax Cas 19, see also Inland Revenue v Ktdston, etc , 20 
Tax Cas 610 The question uhen income accrues to a beneficiary will 
■depend on the law of the country governing the trust as to when income 
ixsts m the benefiaary Jones v Doton, 29 Tax Cas 279 In the absence 
■of specific appropriation by the trustee of partinilar items of capital or 
other items to meet particular payments what a beneficiary receives comes 
out of the trust funds as a whde, and he cannot claim that hu income 
•came from a particular «ourcc e <7 , tax free securities or (say) agricuN 
lural income Inland Revenue \ Crawshay, 19 Tax Cas 715 

Under hts father's will an assessec was entitled (in the events which 
happened) during the sub<is{ence of the trust of the residuary estate, to 
occupy a mansion house and grounds so long as the trustees «hcpuld find 
It expedient to rettin it m the hands unleC The trustees were to hold 
It tn trust ‘for the life rent use' of the assessee so long as his mother should 
remain alive 'ind subjea to certain other conditions The assessee had no 
power to let the property The residuary estate was to be held in trust 
till the mortgages on the testator’s estate had been reduced to a certain figure 
the ultimate remainder being to the assessee absolutely and in fee if then 
living and m default to his issue Assessments under Schedules A & B 
were made on the assessee but discharged by the trustees Held for the 
purpose of supertax, that the annual value of (he house and grounds was 
not part of the income of the asse««ee Inland Revenie v If^emyss, 8 Tax 
Cases 551 

Under hts ante-nuptial marriage contract, an assessee assigned to trustees. 
Ills interest in certain shares in a company in trust to pay th" income to him 
self for life but in the event of the yield from certain sh^-fes exceedmg a 
certain limit, the excess was to be retained by the trustee* ^md applied by 
them m reduang the charges created by the assessee on tt^ funds Sub¬ 
ject to a life interest of the assessee's wife, the settled fund? were to go to 
the children and in default of children to attain a vested intfest to revert 
to the assessee The assessec also had power to redtem the inist funds for 
a fixed sum to be held on the same trusts Held that the excess income 
was not part of the assessee's incorne for super fax Inland Reienus v 
IVemyss, 8 Tax Cases 551 

In 1916 an assessee deaded to provide for his wife and daughter A 
settlement was drafted m 1917, but the deed was completed *ti 1919 
He and his wife were the trustees The trusts relating to pfOper^ vested 
m the trustees on or before January, 1917 were to be effective from then, 
and those relating to other properties, when they were vesfeid m the trustees 
I-12S 
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As regards certain 'hares of a oMnpany mehtded m the tnists, the directors 
of the companj, m a meeting in Februafy, 1917, sanctioned the transfer of 
the shares to the joint names of the nsscsscc and his wife The Company 
opened i joint account m the names of the trustees in March 1917 There¬ 
after dividends were paid to the trustees but till Uie trust deed was completed, 
tlie shares remained m the asscssecs name Tlie asscsscc had orally told 
his ^\lfe that he was holding Uie •shares in trust pending their transfer to 
trustees Held that an cfTc^uc trust had not been created m January, 1917 
The oral declaration merely showed an intention to settle the shares and was 
not an immediate and complete dichmtion of trust /illen v Inland Reve 
nue, 9 Tax Cases 234 (H L.) 

Mr Stott o vned certain preference shares in a Company which he 
transferred by a deed dated 29th April 1919 to himself and Mr B jointlj 
as trustees for Mr B s minor sons A trust deed was executed on the 30th 
April providing infer aha that ‘ the trustees will henceforth stand possessed 
of tlie said shares and of the income thereof on trust' for the minors On 
the same day vie the 30lh Apnl Mr Stott receiicd arrears of dividends 
on tlie shares for several years Tlie ^«jue for the dividend was dated 
the 29th April The Company registered the transfer of shares on llie 6th 
of May On the 9lh of May, a dividend warrant was endorsed by Mr Stort, 
and paid into the trustees joint account The Commissioners held following 
Duncan v Inland Revenue 8 Tax Cases 433 that the trust became effective 
from tlie 30th April and that the dividend belonged to Mr Stott Held 
retersmg the decision of tlie Commissioners and following that part of the 
ruling of the Irish Court of Appeal in Alien \ Inland Revenue 9 Tax Cases 
234 whicli had not been appealed against to the House of Lords that the trust 
became effective on the transfer of the shares Trustees of Brennan 
Minors v Scanlon 9 Tax Cases 427 41 T L R 452 

Under a will certain lands of tlie testator were subject to certain in 
lerests of the widow to be held m trust for the eldest son living at the 
time of his death absolutely on his ittainmg the age of 21 years and the 
residue of the estate both personal and real to be converted into money 
and invested Tlie capital and income of such investment was to be held m 
trust for all the dnldrvn m equal shares and were an interest or interests 
absolutely vested on the testator’s death The trustees had discretion to 
apply the whole or part of the income to which any child was entitled to its 
mamtenance and tfic balance was to be accumulated bj investment There 
were three daughters and one son The widow remarried and was entitled 
only to an anni^ty from the residuary estate The son was sought to be 
assessed to super tax on the income from real property plus one fourth of 
the income of residuary estate on the ground that the interest of the 
minor was verted and not contingent Rowlatt J decided as follows 
It ^es not matter whether the interest is vested or contingent m 
as much as tmere is a trust to acaimulate a fund during the infancy ofthe 
eldest son slibject to a power to the trustees to apply such sum as they 
think properUor his maintenance the part of the income which is accumu 
lated IS not income of the minor ,n a case of that hind the 

income musi come to the infant m the end if the intc-est wh ch he tak« 

IS ^ v«(ed irlferest but jt will not come to him as income it w 

to him im future in the form of capital His income which 

•s held m trusY for him in the sense that he will ultimately receive it but 
It IS not in trusV for him in the sense that the trustees have to pay the m- 
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come to him year by year while be u an infant . the case is quite 

different from a case where the infant has the nght to the money now but 
the money remains m the hands of his trustees, not because of any directions 
ui the will which directed it to be accumulated, but because he »s an infant 
and cannot receive the money and give a receipt for it The Court of Aji- 
peal remanded the case for a definite finding as to whether the minor’s m 
tcrest was contingent or sested Tlie finding was that it was contingent, 
and the question as to the liability if the interest was vested was not consi¬ 
dered by the Court of Appeal, and the obtler dteta of Rowlatt J, have been 
neither affirmed nor oserrulcd Inlmd Revenue v Blaehveirs trustees, 10 
Tax Cases 23S 

By a will, dated 1906 a tc:>tator, who died in 1908 gave tlie residue of 
his estate—containing real property under mortgages—after payment of 
legacies and annuities to servants and clerks, to hts four chddren Until 
tlie youngest child was 25— te, till 1916—the rents were to be used in re¬ 
ducing the mortgage's and then the property %\as to be divided, and not sold 
unless the trustees thought it advisable. Tlie rents were spent even after 
1916 m reducing the mortgages, and no legacies were paid ^fore December, 
1919 The Cfoivn taxed the children on their income from 1916 on the 
ground that they were entitled to the corpus from 1916 and could have 
enforced the convej-ance of their shares to themselves subject to the charges. 
Held, that since the executors had power to pay off the mortgages—without 
tlie consent of the beneflcianes—Mfore distributing the residue and they 
chose that course, the residue had not been ascertained in 1916, so no 
tax vvas paj-able by the children. Dau \ Inland Revenue Duff Dxmitr v 
Inland Rnenue, 14 Tax Cases 58 

Executors—Fiicome received by the executors of a will dunng adinmis 
tration is ordinarily their income and not that of the beneficiaries A resi 
duary legatee is entitled to nothing until the residue has been first ascertained 
Therefore when he receives the residue even though it may include in 
come during administration he is not taxable as it is not hiS income. 
Worje CeltsU Suinanfon Society v /nfand Revenue, 11 Tax Cases 226, exp 
Bamardo s Home, 7 Tax Cases 646 (H L.) Similarly a residuary life 
tenant also is entitled to nothing until the residue has been ascertained 
Rev Ltanel Corbett \ Inland Revenue, (1937) 4 All ER. 700 (CA) 

It IS a different question, however, whether, when it has been ascertainci 
It IS taxable, and if so to what extent and on what basis, whether on that 
of accrual or on that of receipt 

The position and the estate of tnistccs however, differ from that of 
executors, for where trustees are in receipt of income which it is their duty 
to pay over to benefiannes either with or without deduction of something 
for the trustee's expenses on the way, the moome is at its very inception the 
income of the beneficiaries Rev Lionel Corbett v Inland Revenue, (1937) 

4 AH n R 700 (C A ) 

This last ruling however, has been nullified by the United Kingdom 
Finance Act of 193b under which amounts paid during administration to 
beneficiaries with 'absolute interest' (which has been specially defined) will 
be deemed to be Hie income of the bweficiary 

Super tax on trustees—^In Inland Revenue \ Pakenhani 13 Tax Cas 
573, it was held, by the House of Lords that income-tax provisions 
to representative assessments on trustee and guardian were not applicable 
to super tax 'I^e latter was a tax on total mcome while income-tax was 
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schidiihr The trustee ma> not bt m a position to return the total income 
of the wjrd and c%en if he was, he might not be able to indemnify himself 
In view of the words, ' so far as they arc applicable ’ and not mutalu 
muilandts, the House of Lords considered that m view of the possible in¬ 
justice otherwise, super tax should be levied only on the beneficiary and not 
on the trustee The Indian basis of super-tax and income tax is, however, 
different Under section 55, super-tax can be IcMCd not only on individuals 
but on others, and both income-tax and super-tax are levied on the basis of 
total income' The difficulty, however, about tiie trustees returning the 
lotil income of tlie bcneficiaiy arises in India also, and this is an 
ment for taxing the beneficiary by preference where possible Sections ^ 
and 41 as amended in 1939, give effect to this purpose See also section 58 
whidi excludes from super tax the first proviso of section 41 (1) 

In the United Kingdom, an association of individuals is not liable to 
super-tix So, questions arise whether a trustee who is accumulating funds 
IS receiving income jear by >e'if on behalf of the btncficiary, whether the 
latter has a contingent or vested interest and so forth, section 41 m India 
coicis many of these difficulties 

Expenses of trustees—^Trustees in Scotland received remittance from 
abroad in respect of income from trust property abroad and distri¬ 
buted Uie net income to the beneficiaries Held that the full amount 
received by the trustees was taxable, vvitliout any deduction for management 
•expenses m the United Kingdom Per the Lord President—' It is for them 
(the trustees) to point to the ^ectlon of the statutes which entitled them 
to make such a deduction I think they have entirely failed'— per Lord Mae 
Loren ' The management of the trustees is, I venture to think, of the nature 
of what IS described in one of the rules as a private or domestic use . 
the only kind of deductions allowed is expenditure incurred m earning the 
profits there i« no distinction under any circumstances allow¬ 

able for expenditure incurred m managing profits which have been already 
earned and reduced into moncj—^pounds, shillings and pence /fitm v. 
Macdonald s Trtistees, 3 Tax (ises 306 fC S ) 

Aw assesste was ernitled under a wiW to a share oi the net annual incomt 
of the residuary estate Legacy duty was paid by the trustees to the Crown, 
and the tnistees paid the net amounts to the assessce after deducting the 
duty Held that though the trustees were accountable to the Crown for the 
duty. It was, in effect n personal obligation of the assessee. The income 
receivable under the bequest was therefore part of his taxable income, and 
the amount to be included was hts full share of the net residuary income plus 
mcome tax applicable thereto, without deduction of legacy duty paid on his 
behalf Co'vdle v Inland Reienue 8 Tax Cases 442 (CS ) 

42 (i) All income, profits or gains accruing or arising, 

whether directly or indirectly, through or 
Nonwidentj from any business connection m British 

- n ■ • L T j India, or through or from any property 

BIndia, or through or from any asset or source ofittcomc 
j t India, or through or from any money lent at interest 
and brought into British India in cash or in kind, shall be deemed 
to be income accruing or arismg within British India, and where 
the person entitled to the income, profits or gains is not resident 
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m British India, shall be chargeable to income tax either in his 
name or m the name of his agent, and m the latter case such 
agent shall be deemed to be, for all the purposes of this Act, 
the assessee in respect of such income tax 

Provided that where the person entitled to the mcome, 
profits or gains is not resident in Biiiish India, the Income-tax 
so chargeable may be recovered by deduction under any of the 
provisions of section i 8 and that any arrears of tax may be re¬ 
covered also in accordance with die provisions of this Act from 
any assets of the non resident person which arc, or may at any 
time come, withm British India 

Provided further that any such agent, or any person -who 
apprehends that he may be assessed as such an agent, may retain 
out of any money payable by him to such non resident person a 
sum equal to his estimated liability under this sub section, and 
in the event ofany disagreement between the non resident person 
and such agent or person as to the amount to be so letaincd, 
such agent or person may secure from the Income tax OfRccr a 
certificate stating the amount to be so retained pending final 
settlement of the liability, and the certificate so obtained shall be 
his warrant for retaining the amount 

Provided further that the amount recoverable from such 
agent or person at the time of final settlement shall not exceed 
the amount specified in such certificate except to the extent to 
which such agent or person may at such time have m his hands 
additional assets of such non resident person 

( 2 ) Where a person not resident or not ordinarily reSi 
dent m British India, carries on business with a person resident 
in British India, and it appears to the Income tax Officer that 
owing to the close connection between such persons, the course 
of business is so arranged that the business done by tlic resident 
person with the person not resident or not ordinarily resident 
produces to the resident either no profits or less than the ordinary 
profits which might be expected to arise m that busmess, the 
profits derived therefrom or which may reasonably be deemed 
to have been derived therefrom, shall be chargeable to income- 
tax m the name of the resident person who shall be deemed to 
be, for all the purposes of this Act, the assessee m respect of such 
income tax 

( 3 ) In the case of a business of which all the operations 
arc not earned out m Bntish India, the profits and gams of the 
business deemed under this section to accrue or ansc in British 
India shall be only such profits and gams as are rcasonabh 
attributable to that part of the operations earned out m Biitish 
India 
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Tht relevant rules isMicrl under this section are set out below 

Rule. 33—In any ease in which the Income tax Oflicer is of opinion 
that the actual amount of the income, profits or gams accruing or ansing 
to any person residing out of British India whc’her directly or indirectly 
through or from any business connection in British India or through or 
from any propert) m Bnti«h India, or through or from any asset or source 
of income in British India or through or from anj money lent at interest 
and brought into British India in cash or in Icind cannot be ascertained, 
the amount of such income, profits or gams for the purposes of assessment 
to income-tax may be calculated on sucli percentage of the turnover so 
accruing or arising as the Income tax Officer may consider to be reasonable, 
or on an amount which bears the same proportion to the total profits of the 
business of such person (such profits computed m accordance with tlie pro¬ 
visions of the Indian Income tax Act) as the receipts so accruing or arising 
bear to the total receipts of Uie business or m such other manner as the 
Income tax Ofliccr may deem suitable 

Rule 34 —The profits derived from any business carried on m the 
manner referred to m section 42 (2) of the Act may be determined for the 
pufposes of assessment to income-tax according to ^e preceding rule 


History—The first two sub sections of this section wtre first intro 
duced m the 19IR Act, and were evidently influenced by the alterations m 
the English law m 1915 though, unlike the provisions m the United King 
dom law, these sub-sections were not mere machinery but imposed liability 
The only change made in 1922 was the addition of the words 'or property’ 
after the words ‘business connection’ in section 42 (1) In 19^ a sub¬ 
section (3) was added deeming the entire profits of sales m British India of 
imports into it to accrue or arise in British India and forbidding the deduc¬ 
tion of ro lonal commissions (not actually paid) from such profits {Steel 
Brother^ Case, 2 I T C 119) This sub section was replaced bj the pre¬ 
sent sub-section m 1939 Extensive changes were also made in 1939 in 
sub-sections (1) and (2) The first part of sub-scction (1) was extended 
so as to co\cr income whether of residents or non residents (but the object 
has apparently failed—see Western Indus Life Insurance Case below) and 
income “through or from any asset or source of income in Bntish India, 
or through or from any money lent at interest and brought into British India 
m cash or m kind Explicit provision was also made to tax either the 
pnnapal or the agent and also for deduction of tax at source in certain 
OSes The second and third provisos to sub-section (2) were also added 
Sub-section (2) was amended partly to place a BriUsh Subject (or a sub¬ 
ject of an Indian State) in no worse position than a non British subject or 
a non Indian State subject and partly as a consequence of the recasting of 
the basis of taxation {see sections 4 4-A and 4-B) with reference to resi 
dence and ordinary residence also partly to strengthen the hands of lb« 
Income-tax authorities vts , by removing the former condition that the non¬ 
resident (or not ordinary resident) person should exercise control over the 
Dusincss of the resident Now, * dose connection ’ and abnormally low pro- 
nts are enough for Income tax Officer to take action 

w sought to tax the entire profits on 

in British Indn of imported goods svas probablv intended to be relaxed 
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«o as to tax ‘ mcrchantmg profits cmljr* but, as draltetl it applies only to 
income ‘deemed’ under sub-sectwm (1) to accrue, etc, m Sntish Inda and 
not to cases of accrual or receipt m British India which are caught directly 
by section 4 The latter will ^ taxable in full and onl} mcome deemed 
to accrue m Bntish India will be taxed in part According to the Bombay 
decision m /iidw Life Insuronee Case this siib-section can apply 

only to non residents 

Residence and ordinary residence section* 4 A iiid 4 B jnd 
rotes under those sections 

Section applies only to non residents—\otHiiIi?tanding the imend 
ment m 1939, it has been held that the section applies only to non residents, 
for (1) the margin'd note referring to non residents lias been retained (but 
« is not usual to amend margnnl notes) (») if the first part of the section 
applied both to residents and non residents, its proper place would be m tlie 
definition clauses, tu, section 2. (m) by making the whole of the first para 
graph as one and connecting it with the other ly and the statute makes it 
dear that the section applies only to non residents, and (lo) the categones 
of mcome referred to m section 42 point to non residents only, and (o) it 
IS not a fair method of construing section 4 (1) {b), first to «cparatc income 
\w\o tws via, (A> atcramg withm iwdia (B) accsswwg 

outside and then to take a portion of (B) back into (A) Ij referring to 
sane other part of tins Act Commissioner of IncomHax v Western 
Jtidto Life Insurance Co, 194S I T R 405 (Bom) 

Accruing or aristng^As to the meaning of the « d« see no cs 
under «eetion 4 Tins section no longer (te, ifler Apnl 1939) refers to 
accruit to i pc'soii, and the fi'St part of «iil>'*eetion (1) makes no distmc 
tion betwem residents and non mident^ Tlie sum and ^bstance of the 
first part is broadly, that tun indirect accrual from sourtea in British 
India (of income which accrues, le is reeeit-nb!*. al raad) ts cijuivalcnt to 
accrual m British India. The question can ibvioudy, afue only in respect 
of income receisuble outside Bntisli India for otherwise section 4 would 
l*e suffiaent to catch such income 

Though as panted out in Ho{jrrs Pyatt iiheUae Cate 52 Cal I, ami 
national Afutuai Association I I T.R 350 , 57 Rom 519 section 42 » 
a charging section m the sense it renden a non resident liable (o tax 
in respect of sources of income to whidi he would not be otherwise laWe, 
the section cannnt be read w ithoni referenee to sections 3 and 4 which im 
pose the charge generally Tins general charge ts merely given n pirtiodar 
application bv section 42 //inr Mills r Income tar Off'cer, C<r\mfofe 
1946 I T R 417 

Birtetly or Indirectly, through or fromw—TI ick ihnivii \t» api<ar 
in this collocntion in order to cast the net as wide as poijible. 


Business connection.—5'rr devisions »et out bel wr Tl i 
relates to vjmethmg d fferent from, l«t not unrelated to f>otirei», of wnch 
there is a def muon in section 2 (4) of thtAa.Cemtr-ission^cflneemrl^ 
B^V.yv €hr.hm c«t S<«,T. CIJ IT 

Sec In re flendUd PftanJan Mills Lti^ Ceumfore, IW ITR. 4 A-* 


R 1939 AIL 593 

Property.—The wonl at 
Kjigtish r-nnl to laVm in 


occurs W thi sub *e i <n »’ 
ir« mml s«gnifrat»o« ii'bjeet to th< enr ^ 
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provided by the rest of the sub-section, and tliere is nothing in the sub-sec 
tion to exclude from its scope any of the six classes of income mentioned 
m section 6 The properly, however, shoidd be something tangible and 
situate m British India, it would, Aerefore, exclude a chose-m action 
(though the litter might for purposes of administration or succession or 
for purposes of jurisdiction to attach a debt, be naturally considered to be 
situate in British India) but include furniture m British India the hire for 
which IS paid outside British India The phrase ' property m British India 
should be taken literally and simply, Ccmmtssioner of Income-tax, Bombay v 
Curnmbkoy Ebrahwi and Sons, Ltd, 1935 ITR 395 (PC ) 

Asset or source of income—One of the alternatives would seem to 
be superfluous and has been put m evidently out of abundant caution 


Money lent at interest brought into British India—’The section 
will now apply to such cases even if there is no business connection as a 
consequence of the lending, see Commtsnoner of Income tax, Bombay v 
Curnmbhoy Ehrahun and Sons, Ltd, 1935 ITR 395 (PC) Cases ^ 
money borrowed m British India from a non resident, t e , not borrowed 
outside and then brought m, are not mentioned evidently because normallj 
interest in sucli cases would be governed b> a British Indian contract and 
payable m British India 

In cash or in kind—d*## notes on remittances under section 4 (1), 
particularly on constructive remittances. 

Should agent be entitled to receive the profits—It will be seen that, 
while sections 40 and 41 require the trustee, agent or receiver to be entiUed 
to receive or be in receipt of the profits, section 42 does not require the agent 
to be so entitled Section 42 (1) seefa to catch profits that accrue or arise 
outside British India from a business connection m British India and are 
normally received outside British India ex hypolkest the agent in British 
India would not ordinarily be entill«i to receive the profits, though he may 
be m receipt of funds or goods belonging to his non resident principal Simi¬ 
larly section 42 (2) seeks to catch profits that actually accrue or arise m 
British India, but arc not necessarily received there being concealed by the 
manipulation of transactions between the non resident principal and the resi 
dent agent In sudi cases the profits are more likely to be received by the 
non-resident prmapal abroad than by the resident dummy agent m British 
India That is why the sub-section does not require the agent to be m actual 
receipt of the profits In citlier case te, under sub-section (1) as viell as 
under sub section (2) o! section 42, the agent would have to recoup hunsdf 
somehow from the moneys or assets in his hand belonging to his non resident 
principal But jn cases falling under section 42 (1), the Income-tax Officer 
may at his option recover the tax direct from the assets in British India of 
the non resident prmcipal In cases falling under section 42 (2), the agent 
IS really a creature of the non resident, and no special provision is necessaf} 
to enable him to recover the tax from his principal 


See aiso notes under section 43 

In his name or in the name of his agent—This removes the d'A' 
culty created by the ruling of the Allahabad High Court in Str Miyo 
Narain Stngh (Maharaja of Benares) v CommMSxoner of Income t(^r 
1938 ITR 217, I L.R (1938) All 432, AIR. 1938 AU 310 See also 
notes under section 40 The option evidentU that of the Tneome-U^t 
auUionties * 
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Deductions at source.—The old provi<o has been expanded m order 
to authorise explicitly deduction at soufcl tvhidi is enjoined by section 18 
Certificate of estimated liability—The econd proviso explicitly 
authorises the agent to letdin monej to meet tax, if there is disagreement 
on this point between him and bis pnncipal, the Income tax Officer, if ap¬ 
proached IS bound to give a certificate to the agent stating the amount to be 
provisionally retained pending final assessment and the agent can thereafter 
retain the amount on the strength of the certificate If the agent fads to 
retain money, U is at hi-N own nsk tor he is deemed, for all purposes, to 
be the assesbce 

The third proviso restricts the liability of the agent to the amount of 
tiie certificate referred to above ftus any other assets of the pnncipal in 
his possession at the time of final assessment 

Computation of taxable profits—The receipts in the hands of the 
local agent in cases falling under sub-section (1) will be ordinanly gross 
profits since all the relevant expenditure of the non resident may not be 
incurred through him, the computation of taxable profits should be made 
under Chapter III, and if that is not possible, under Rules 33 and 34 Rule 
33 IS necessary because tlie actual records of profits received bj non resi 
dents through trading in this country witt, generally speaking, not be avail 
able, and there must therefore be some arbitrary method by which such pro¬ 
fits can be ascertained Similarly, Rule 34 is necessary because ex kyPolhest 
m case* in which as the result of artifiaal manipulation the true proms have 
been ol> cured n is posMb c »o ascertain the profits only ly some arbitrary 
method 

Under the pre 1939 law, no deduction was permissible on account of 
manufacturing profits in the case of goods manufactured abroad and sold 
in British India, In re Port Satd Salt Asfoetahon, Ltd, 59 Cal 1226 , 6 
IT C 123 36 C N 563 Tl*i« ruling is obsolete m view of the amend 
ment to sub-section (3) in 1939 

Sub-section (3)—Note the word deemed Tlu subsection 
therefore does not apply to income, in fact accruing or arising m Bntish 
India Therefore if goods arc sold m Bnli«h India, this sub-section will not 
apply, but it will apply if the goods are brought or processed or manufac¬ 
tured in Bntish India and sold abroad Sec Hiro Miffs v /ncowe tor Oj^ 
cer, CoiKiitporc, 1946 I T R 417 How the profits attnbutable to Bntish 
India are to be estimated is a different matter 

On the other hand, according to the Bombay High Court see Commu 
Slower of Itieome tax v Western In^ta Life Insurance Co , 1945 1T R 405, 
this section can apply only to non residents 

Nan,-ce«/iR.7Aw—ivA'awie k/aswAia w. ILwivt—Tb*. 

following executive instructions have ban issued 

Indian branches of non resident ^Srms are liable to assessment under 
the Act In order to secure an acrarate assessment in such cases, sec¬ 
tions 22 (4) and 37 enable an InconJe-lax Officer to require the produc¬ 
tion of the balance «hect and profit and loss account of the firm • “ 

whole, in addition to that of the Indian branch and also tQal has the 
submission of a detailed statement of all the profits cr^i' 
office on account of transactions earned out on its me province, and 
instances, however, Uie form adopted for the accounts^ts under section 
of the head office or the Indian branch Rocs not ufficer. Non resident 
profits properly due to the Indian branch to be g^uy 
I—U6 
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33 gives the Income-tax Officer wide powers to determine how the pro¬ 
fits of the Indian branch ^all in these circumstances be calculated and 
enables him to fix as the income of the Indian branch for assessment 
purposes either a percentage of the turn over of the business done by 
the branch or, where this procedure proves unsuitable an amount which 
bears the same proportion to the total profits of the business as the 
Indian receipts bear to the total receipts of the business or in such other 
manner as he deems suitable 

Indian agents of non resident firms of which they are not technically 
either branches or subsidiary firms are liable for the payment on account 
of their principals of the tax on their principals* Indian profits under 
the provisions of sections 42 (1) and 43 of the Act It will be observed 
that tliese provisions permit the levy of the tax on a non resident s busi 
ness not only where he has established a regular agency in India but 
also where he conducts his business regularly through a particular agent 
or casually through various agents Tax cannot however, be levied on 
any part of the income of a non resident which does not accrue or arise 
or IS not received in British India or which can not be deemed to accrue 
or arise or to be received m Bnti«h India No attempt will be made by the 
Income-tax Officer to deem the income of a non resident to arise m 
British India, if it is clear that the business operations m which he is 
engaged consist entirely of trading mih British India as distinct from 
trading either wholly or partially w British India It is the nature 
of the operations and not the iwture of the agency which de¬ 
termines liability, and even though a person resident may regard the 
agency as of a casual nature this will not exclude the possibility of 
assessment as an agent if the non resident ntlier through one or more 
persons is really trading in Bntish India Each case will be dealt with 
on Its merits and such factors as the bearing of bad debts by the resident 
the non existence of pnvity of contract between the non resident pnn 
cipal and the principal in British India have to be taken into account 
but no one of them alone is conclusive For general guidance a few 
examples are appended but it must be understood that they are only 
for the purpose of general illustration and having regard to the com 
plexity of business relations they cannot be comprehenine nor must 
the precise wording in any illustration be taken as binding the depart 
ment in any case in which the facts warrant the taking of a different 
view 

(a) B a distiller m Glasgow, sell:, whisky direct to /4 an importer 
in Bombay The relationship is |hat of principal and principal and not 
■and agCTft Moiwmfr as B'nas tid ■agwit or 
in British India he must be treated as trading «i//i Bntish India and not 
trading tn British India Even if B agreed to sell to no other person 
in British India but A the position for income-tax purposes is the ^ 
provaded that the selling in British India is definitely As business and 
does not constitute sales ^4 on behalf of B 
In an Indian resident and x large supplier of mill stores has a 

culty created by for the sale m India of the belting of a non resident B 
Narain Singh (Ai''S>on by 2J on all orders executed A docs not confine hi* 

1938 ITR 217, I tcitmg to B So long as B exercises any control over the 

notes under section 1? or the method by whicli his agent A conducts the husv 
authorities i«f be deemed to have a business conned on in Bntish 
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India, and is assessable accordingly, either directly or through an agent 
(whiA may bt A or somebody dsc) If, on the other hand, B sends 
the goods to A for sale at the best price obtainable, A undertaking 
for a commission to sell entirely at his discretion, how he likes and to 
whom he likes, and A bearing any bad debts, B is really trading only 
rvtih British India and not tii British India The relationship between 
A and B may, however, be closer than the mere description of the terms 
of the agreement would indicate and in that event, the Income-tax 
Officer may determine that B is really trading m British India through 
an agent 

(c) A is. the Indian agent for haidviart. and sundries of B, a British 
manufacturer A receives salary and commission from B, and bad 
debts fall on B Here the position is that B is actually trading »« 
Bntish India through his employee, and quite clearly, he is liable to tax 
either directly or through any person (mdudtng A), who can be deemed 
to be agent under section 43 

(rf) A 1 % a broker in British India who, m the ordinary course of 
his business, agrees to sell on commission certain standardised commo¬ 
dities B, C, D, and B and many other exporters of such commodities 
from England send their goods regularly to A who, entirely at his discre¬ 
tion and according to the rules of the market in which he deals, sells 
all such goods sent to him at current market prices A is responsible 
for any bad debts incurred and on the sale of goods remits the proceeds 
to B, C, D, C, etc less his regular conunission B, C, D, F, etc, are 
trading with British India and not in Bntish India 

In all these cases A's own commission or profits as agent are of course 
liable to tax whether or not he has to pay as agent in respect of his 
foreign principal's profits 

Casital agents far non resident firms to whom goods are from 
time to time consigned have been dealt with above and no attempt 
should be made to tax the profits of a non resident through the agent 
on his class of business 

As regards taxation of uitercsl on money lent by a non resident 
to a resident in British India, it has been held by the Pnvy Counal in 
the case of the Bombay Trust Corporation as agent of the Hongkong 
Trust Corporation that there can be a business connection within the 
meaning of sections 42 and 43 of the Act between a resident borrow 
mg inont) from a non resident and a non resident lending money to a 
resident, and that the former can be treated as the statutory agent of 
the latter, under section 43 of the Act This decision is to be followed 
wherever it is applicable Where however, a resident takes for a short 
■pwioA t^rvcci tniA -iso!iVi:e4 Vtaw. fssaja wot* its-rdiwfl. •wiiVi Vie 

has no regular or continuous dealings, it need not be held on the strength 
of that fact alone that there is a business connection within the meaning 
of the above section and that the resident is liable as agent on the interest 
paid to the non resident (^Income-tax Afanual) The latest edition of 
the Income tax Manual has omitted the above illustrations 
Special Income tax Officers—^Tbe Incomt tax Manual has the 
following instructions 

Non residents whose income anses m more than one province, and 
who are assessed direct, and not through statutory agents under section 
43 of the Act will be assessed by the Income tax Officer, Non resident 
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Refund Circle Bombay, who wiU also <leil wtili applications from them 
for relief, whether under section 48 or under section 49 of the Indian 
Income tax Act, 1922 or under any notification issued by Government 
under section 60 (1) of the Act and section 49 A of the Act providing 
for relief on account of double payment of income-tax Persons not 
resident m British India, who have income arising in more than one 
province and arc assessed direct and not through statutory agents under 
section 41 and a part of whose income is derived from horse-racing will 
be assessed b> the Income tax Officer Poona 
Non residents whose income anscs m a single prosmcc, and who are 
assessed direct and not through statutor> agents under section 43 of 
the Act will be assessed by one or more Income tax Officers to whom 
sucli assessments art speciallj assignee! b> the Commissioner of Income 
tax 

Collection of tax—Limitation—Liider proviso to sub section (1) 
arrears of tax may be recovered tn accordance with the provisiort* of 
Act at the option of the Income tax Officer al any time from the non resi 
dents assets m British India See sub-section f7) of section 46 and notes- 
thereunder 

Porelgn Shipping Companies—UuU 33 provides the manner of 
ascertaining the income profits or gams of a non resident person when the 
actual amount of i icome profits or gams diargcable to tax in British India 
cannot be armed al dircctl> from the accounts 

In respect of foreign shipping Companies carrying on business in 
British India the following instructions hate been issued 

(I) If a company furnishes annual accounts for , ‘H 

business Indian and foreign the second method provided bj 
will reasonably be applied Depreaation lias only to be considwed m 
calculating the world profits These arc to be calculated according to 
the Indian Income tax Act Profits calculated according to the United 
Kingdom Act will therefore require certain adjustments Deductions 
permitted m the United Kingdom but not permitted in India will h^e 
to be added back and deductions permissible m India but not permissioie 
in the United Kingdom will have to be allowed If any company how 
ever prefers to claim the depreciation allowed by the United Kingdom 
Income-tax authorities the Commissioners of Income-tax may ad^t 
that figure Othcnvise dqireCialion will have to be calculated accord 
ing to the Indian rules "What follows applies to the calculation of 
depreciation according to the Indian rules For this purpose a com 
plcte depreciation record has to be maintained for the entire fleet Depre¬ 
ciation begins to run from the first year in which the company is assess 
ed' in India that is the first year in which its profits (or loss) were 
determined for the purpose of deciding whether it was liable to Indian 
income-tax Unabaorb^ depreaation i e any balance of depreciation 
which cannot be allowed in any year owing to the profits not «ufficing 
to coverMhe lull amount permissible under the Indian rules will ^ 
earned foinvard and allow vd as far as possible in calculating the world 
profits acc^ing to the Indian method in the following year and if 
I V ssary in\^ subsequent years (What has been said above about 
Ji^’at'on applies equally to obsolescence (discarding) ] 

** ’^porti^ Indian receipts {Total receipts is applied to the world 
P’'^j^-‘lculated^ according to the Indian method (if there are any 
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such profits) and the result is the Indian income liable to tax. No 
further deduction is permissible fran the amount thus arrived at on 
account of depreciation (unabsorbed or otherwise) or anything else. 
The due proportion of all allowances permissible is automatically set 
off agamst the Indian profits the above method 
This method is equaUy apphcable whether a Company works out the 
profits lor eadi \oyage or follows any other method of accounting 
provided that it prepares complete annual accounts for the uhole bust 
ness, Indian and foreign and furnishes the accounts of gross receipts 
Indian and foreign 

Some lines do not furnish complete annual accounts for their world 
business They keep separate complete amiual accounts for their 
Indian trade—that is for all round voyages (o and from Indian ports 
The proper course is then to appl> the method just described treating 
the profits of the Indian trade and the gross receipts of the Indian 
trade as though they were the world profits and the world receipts' 
respectively In fact the business other than the Indian trade i» 
Ignored. 

(2) A difficulty sometimes anses m such cases owntig to the fact that 
the ships employed in the Indian trade arc constantly being changed 
Unless United Kingdom depreaalioo is accepted as indicate above a 
depredation record tiill have to be kept for c\er> ship employed at any 
time in the Indian trade Depreciation must lx. aliens ed on each <hip 
employed m the Indun trade in a given year and the allowance must b« 
a proportion of the annual rate calculated with reference to the number 
of days spent in the Indian trad*, whetlier at sea or in harbour Anj 
unabsorbed depreciation in any year must be distnbuted among the ships 
in the Indian trade m that year in proportion to the capital cost of eadi 
and the unabsorbed depredation thus allotted to any ship can only be 
allowed in any subsequent year against the satne thip 
The allowance «hould cease — 

(a) on ships included in the fleet m the first year in which Uie Com 
pany becomes liable to assessment m India (irrespective of whether it 
was actually found to have a taxable income m that year or not), after 
the twentieth year beginning with that year 

(i) on ships subsequently added lo the Company s fleet after they 
have been borne on the fleet for 20 years 

In both cases the penod may be extended proportionately where the 
United Kingdom dtpreciation is alloweil m calculating the "profits of 
the Indnn trade which take the place as already explained of the 
world profits ’ 

Obsolescence (loss on discarding) cannot be allowed m tJicsc cases 
(Income tax Manual ) 

TTie above instructions will only apply to occm going ships, m other 
cases depreciation will be on the wnllcn-down value See section JO 
British Shipping Compantes^-Asscssment of^^Thr follmvtng 
instrucfions have been issued 

WTicn assessing British Shipping Companies the Income tax Officers 
should accept a certificate grated by the Chief Inspector of Taxes m 
the United Kingdom staling (1) tlie ratio of the profits of any account¬ 
ing penod as computed for the {mrposes of the United Kingdom m 
fome-tax (computed without any allowance for wear and tear) to the 
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Eros'* eantings of the Company < whole fleet and the ratio of the 
United Kingdom allowance for wear and tear to the gross eammgs of 
the whole fleet or (2) U»c fact that there were no such profits 
The expression 'gross earnings of the Company s whole fleet 
means the total receipts of the Shipping Company excqiting only 
receipts from non trading sources such as income from investments 
{Income lax Manual ) 

Whether section 42 (1) machinery section—In Hoard of Revenue 
\ Madras Export Company I I T C 194 46 Mad 360, AIR 1923 
Mad 422 44 M L J 290 a firm which had its headquarters in Pans 
purcinsed hides and skins in British Indn on the orders of constituents in 
various parts of Europe and Anicnca Jlie profit of the firm consisted 
of the commission received on the sales The skms were bought in British 
India for the firm by an agency called tJie Madras Export Company, which 
was resident m Madras This compm> bought the material at the lowest 
prices possible subject however to a maximum fixed by tlie firm m Pans 
The materials were shipped m the raw state as purchasol The Madras 
Export Company made no profits on the sales of tlie skins and no part of 
the profits of the firm in Pins were remitted to Madras The Madras 
Export Companj received from the Pans firm the necessary funds for 
purchases from time to time Held by the Madras High Court that the 
Madras Export Companj wis not assessable section 33 (1) of the Income- 
tax Act 1918(simihr in essential respects to section 42 (1) of the present 
Act) being a machinery section onlv and not a charging section But 
this decision has not been followed by other High Courts see Rogers 
PyaU Shellac case S2 Cal 1 A T R 1925 Cal 34 1 I T C 363 and 
Steel Brothers’ ease 2 Rang 211 AIR 1924 Rang 337 1 I T C 
326 cued tnfra 

Business connection—Tlicre had been much litigation as to what is 
business connection but nuvny of the rulings have been neutralised by the 
very wide extension of the section m 1939 so as to cover income from any 
asset or source of income in British India and in particular interest on 
money borrowed abroad and brought into British India 

The Rogers Pyat^^hdli^K^Co^lpany was incorporated m the United 
States of America \wh its heaeTpi^ters in the City of New York The^ 
Company had a br^ch office m to buy gum shellac and other 

Ind an products and a fac on at VVvTTrfHjamgunj m the United Provinces 
in which the raw produce puicjiased locnN^'Virs worked into a form suitable 
for export No sales were fn India b> the Company th«r 

tranractions were limited to the pure of shellac md other goods some 
oi' wfiicfi were purefiased on account of a Gramoplione Company which 
the Company a fixed percentage on the pu «-Kqse pl»s expense while the 
Mlance was sold m the open market field that the profits arising out of 
the tmnsactions were taxable 

l^r Clatterjee I — If ly the expression business connection w 
sect^33 (1) vias meant something different from business’ m sec¬ 
tion SVhen It would be going beyond the classes of income wh ch 
\ alone art^prd ng t<i section S are chargeable to income tax Section o 
of Act 3?^of l922iUses the vroid heads instead of ‘classes The 
former expression siems to have been substituted to make it more 
comprel ensive we think the same thing was meant tw the two expres 
sions business and business connection 
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Per Mukherjee, J —even if it be argued that 'income 
derived from all other sources may not refer to income of 
this descnption—a question, with regard to which I do not 
wish to pronounce any definite opinion I do not see why 'profits 
and gams from business connection' should not be included in 
the general expression mcome derived from business’ which is 
used in section 5 The e^tpression it must be admitted, is danger 
ously vague and it is much to be regrelteil that m a fiscal enactment a 
more precise expression has not been used The meaning, howeser, 
does not admit of much doubt, for the context shoivs that it is such 
gams OT profits as may be caScoSattd titbase been made as being that 
part of the income of the non resident which is attributable to the 
connection he has with a business in British India The word ‘business* 
IS one of large md indefinite import and connotes something which 
occupies the attention and labour of a person for the purpose of profit 
The word means almost anything which is an occupation or a duty 
requinng attention as distinguished friwn sport or pleasure, and u 
us^ in the sense of an occupation continuously carried on for tlie 
purpose of profits Smith v Atiderson, (1880) 15 Ch D 247 at page 
258, Rolls V Milner (1884) 27 Qi D 71 at page 88 Re Mannt 
Steem Turbuie Co , (1920) 1 K U 193 A concern by reason of 
which one can be said to have connection with such an occupation is 
business oonnection ” RoQtrs TyoM Shellac n- Co v Seereloty of 
State. 1 I T C 363 

A cumpanj registered m England with its headquarters m London and 
admitted by the Crown to be non resident in Bnlish InJa, carried on 
business operations in Burma espeaally m nee, timUr and cotton It 
exported Bie goods parti) m their raw state and partly after subjecting 
them to some process of conversion in their mill* Tlte company contended 
that rone of the profits arising from the export of goods from Burma which 
were sold m England sltould be assessed to income-tax, field'— 

(i) folloivmg the Rogers P^alt ease and difTcnng from the Madras 
Exfcrl Comfanys case that section 42 (1) is a charging section and not 
merely a machiner) section, (») following Commissioners of Taxation v 
Kirk, (1900) A C 588 that in detennining whether any income anscs or 
accrues in British India one mi«t look not only at the last stage of the 
accrual but also take into consideration the pmaous stages, (»«) that no dis¬ 
tinction so far as liability to income tax is concerned can be drawn between 
profits on produce which has undergone a process of conversion or work 
ing up in British India and profit* on produce purchased b> the assessee in 
Bntish Indua and exporteil m the ^onn as whni purchased. (it>) 

that m calculaluig the wet profit* tliougli dm. deductions had been nude 
by tlic Commissioner in respect of the coat of the Home esta! hihmetil 
this deduction aa-as not suRkaent. and tliat a further deduction should lie 
made on account of the cominiiaion that wxiuld haae been panl if the 
work at I ondon had licen done ba a commiasion agen* instead of by the 
Head Office, and (t) that profits ansing on contracts of insurance w 
tcitd into by the Head Ofilce or rice cargoes consigned to it I7 tfic Ran 
goon branch did not accrue or anae from business connection with or In 
Bntiah India itn<much a* the profits were r»a merely rarnol in England 
but the contract* were entered into in Engbnd Steel flrolhrrs r Com- 
mssioner of Income tax. nnrma A T R 1924 Rang 337 2 I T C 119; 

2 Rang 211 
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We admit the difficuly ansing from tlie vague 
txpreision from any business connection Taken m its wide sense. 
It would render liable to Indnn income lax any profits made by n 
nnnnfacturer in England on a single consignment of goods to an 
importer in India This is the meaning which the Commissioner of 
Income tax seems to hive attadicd to the phrase and is the meaning 
which the learned Gmcmmcnt Advocate contends is the correct one 
It Is one, hoivevcr which \vc cannot adopt as such a meaning would 
be repugnant to the word business' in section 6 as defined b) seebon 
2 (4), and wt nn assign no wider meaning to it than the latter words 
of the definition is luj idsenture or conciem m the nature of trade 
commerce or manuficture’ It was probabi) used as Mr Jusitce 
Chaiter^ee conjectures (m the Rogers P^alt case') is a compendious 
expression to cover such concerns m the nature of tndc commerce 
or manufacture as arise through a branch factorship agency, receiver 
ship or management Steel Bros v Commttstoner of Income tax 
2?«r»Ka 2 I T C 119 

Item (ly) m the above ruling wis tmllified by sub-scction (3) inserted 
in 1928, the revision of this sub-section m 1939, howeser his diangcil 
the basis of taxation m <uch cases 


A non resident selling rice abroad obtained part of the nee from 
British Indti by purchase either through an igent or by himself at an 
office Kept b> him m British Indii and exported the rice to the place of 
sale It was held that the profits made abroad on sale were taxable under 
this section Commtssioner of Income tax Burma \ Hajee Mahomed 
Ha]i Oosman 1937 I T R 657 

A non resident systematically lending money to nsidents m British 
India derives inceme accruing to him from biisiniss connection in British 
India Conmissioner of Intome tax, Bombay v Bombay Trust Corpora 
non s7 1 \ 21 54 Bom 216 58 M E J 197 (P C ^ Oriental 
Investment Corporation, Ltd v Commissioner of Income tar, Bombay. 
7 I T C 211 If the mam business of the non resident is that of lending 
money e g the case of a finance company the income iccrues not merely 
from business connection but from business m British India In other 
-cases It might arise from 'Other sources as in the case of fixed deposits 
with banks or similar concerns in Bnlish India Bombay Trust Corporation 
V Commissioner of Income tax Bombay 3 I T C 135 52 Bom 702 
air 1928 Bom 448 On the other hand where a non resident having 
no general mon^ lending business in British India lends his accumulated 


capital to a resident the transaction being an isolated one and the lender 
biNvr/g yjo -rrAeatbl drrreCt or infiircrt (apart irom the lending'; in ftic boa 
ness of the borrower such lend ng is not business however large, and the 
relationship between the resident and the non resident is not a business con 
nechon CowiHwnoHcr of Income far Bombay v Curnmbhoy Lbrahmt 
Co ifa , 1935 I T R 395 (PC) The fact that the resident borrower 
uses the money m his business makes no difference 


A money lender (assessee) residing outside Bntish India who was 
also a partner in a money lending business m Bntish India made three 
loans to residents m Bntish India and one to a non resident who had a 
business in British India and used the loan In tliat business but these 
loans were not made through the partnership in British India or the 
as«essce s business connection with it but quite independently It was held 
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that m the absence of evidence to show tiiat these loans not isolated 
hut part of 3 senes or that the interest of the assessee m the business of 
the borrowers suggested a business connection there were no materials to 
find that any income accrued in respect of the loans in question to the 
assessee directly or indirectly throu^ business connection ui Entish India 
Each separate loan does not emanate from a business connection witli the 
borrower, and the fact that the borrower is a money lender will not by itself 
create a business connection Commustoner of Inecune iav Burma v P 
I R M Visalakshi Acht 1937 I T R 448 

as m this section the reference is to actual pro 
fits or gains the expression business connection must denote some¬ 
thing which produces profits or gains and not a mere state or condi 
tion which IS favourable to the making of profit Again if the word 
business only qualifies tlie word connection by describing the sort of 
connection (taking the word m the sense of a being connected ) we 
meet with the same difficulty m the phrase profits arising through or 
from such connection since profits do not arise through or from the 
fact of connection The word business therefore must have the 
same significance as indicated m section 2 (4) and the word 

connection must be used m the sense of that with which one is 
connected <o that we may expand it ( bust 

ness connection ) thus— any adventure or concem etc b«ng a 
business with which the non resident is o>nnected 0^ ) 

Raja A and his family effectively controlled two banks—m Bntish 
Ind a and Y n an Indian Sute both being more or less family concerns 
Y had a branch R in British India and B m Malay States and Y had a 
branch at K in Malay States Large sums (exceeding 130 lakhs) 
were advanced bv A to B which B lent to R The loans which 
were advanced without securitj and for indefinite penods were more than 
lulf the pa d up cap tal of i the mam function of wh ch was to finance 
B it was held that there was a business connection between X and Y and 
that X could be taxed as agent of F on the interest on the loan» made to 
R Commissioner of Income tax Madras v Ba it of Ckettmad 2939 
I T R 1 It IS primarily a question of fact whether there is business 
connection or not and it is not necessary either that there should be con 
tracts in Bntish Ind a between ll c agent under section 43 and the non 
-esident pnncipal or that the income should accrue in British Ind a In 
affirming this decision the Pnvy Counal referred to the Commissioners 
find ng that in substance these loans represent money lent by 7 to X and 
saw that the question was not whether in substance they were so but in fact 
whether they were so There was no doubt that on the facts m this case 
the transactions were loans from 7 to X The business connection 
contemplated by this section need not be confined to transactions m British 
India and tlie fact that the transactions m this case took place in Malay 
States (and were m Malay currency and to be repaid m it) made no 
difference for the word of section 42 (1) were vciy wide The words 
have become even wider since 1939 

A company at Indore was managed Igr a fimi there which was remune¬ 
rated inter a/ a by a commission on sales and on net profits The companv 
but not the firm had a branch at Cawnpore where sales were made It was 
held that the branch could be taxed as agent« of the Indore firm inasmuch 
1-127 
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IS the profits of the latter irose from sales ]n Bntish India, In re Nandlal 
Bhandan Mills Ltd 1939 I T R 452. A I R 1939 Alt 593 

The Bombay High Court held that ns a result of this section in con 
junction with section 4, a non resident may be liable to tax m respect of 
income which nother accrues or anses m British India nor is received 
there The income of an Insurance Company operating m British India 
arising from its foreign investments made out of its premia from British 
Indian business arises to iho company directly or indirectly through or 
from a business connection m British India and is therefore taxable m 
Bntish India It being a mutual company will not enable it to escape tax 
since as a mutual company it can do business Commissioner of Income 
tax Bombay v National Mutual Life Association of Australasia 1933 
I T R 351 On the last point the Court follmved Commissioners of 
Inland Revenue V Cormsh Muiucd Life Insitranee Co (1926) A C 281 
The judgnitiit was re\ersed by the Pnv> Council in National Mutual Life 
Association of Australasia \ Commissioner of Income tax, 1936 I T C 
44 who held that m calculating the net assessable profit ^e principle of 
Styles case (14 A C 381) should haw been followed (i e excluding so- 
called profits from mutual business) 

Three closely connected companies—more or less family concerns— 
one a non resident investment company H another a resident one B and 
the thini a resident one S with branches abroad arranged a transaction 
as below A huge ' term deposit oi H lying for several years with B — 
interest on which was taxed on B as agent of H, after prolonged litigation 
gome up to the Privy Council—was converted into a call deposit, and 
the loan paid off through a book adjustment with 6“ who credited H and 
debited B The loans were without secuntv, the concerns being closelj 
inter related ard the Commissioner considered that the adjustment did 
not represent a real transaction The High Court disagreed While it 
was natural that such family concerns should adopt such a cour«e to evade 
tax there was no evidence to support the Commissioner’s finding Bombay 
Trust Corporation v Commissioner of Income tax, Bombay, 7 I T C 
102 In affirming this decision the Privy Council observed that if the 
entries m the assessees books had been inconsistent or there had been 
positive evidence that certain entries were erroneous or fraudulent the value 
of the books as evidence might be considered as overtliroivn The only 
evidence m the case was the entries in the books and the connected corres 
pondence with tlie parties and a mere refusal to believe m that evidence 
cannot entitle tlie Income tax authorities to assume that the repayment of 
the loan to H was a fiction and that its deposit with B continued Tlie 
question therefore should be deaded acconiing to the legal rights result 
mg to the parties from what they in fact did and agreed to and in this 
case the persons interested m the control of these closely associated com 
panics had the strongest reasons for desinng to change their course of busi 
ness and not merely for pretending to change it so as not in the future 
to attract the tax Commissioner of Income tax Bombay v Bombay Trust 
Corporation 1938 I T R 323 40 Bom L R 1222 

\Vhere an American Company owned almost all tlie shares in and con 
trolled its Indian subsidiaries to whom it transferred its Indian business 
the Revenue authonties successfully taxed in tlie hands of one of the 
local Indian companies (as agent under section 43 for the Amerian 
company) not only the dividends of the Atnericah Company from its shares 
in the Indian Companies (to super tax) but (both to super tax and to 
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jncome tax) thi mantilartUTing profits of the American Company {at an 
estimated percefllage on the value of the goods) on its sales in India through 
its subsidiaries, Commusioner of Income tax Bombay v Remington 
Typewtier Co , 5S Bom 243 60 M L J 609, A I R 1931 P C 4^ 
reversing the High Court decision in A 1 R 1928 Bom 465, 52 Bom 
726 

In all such ca&es the course of transactions and the provisions of the 
contracts should be considered as a whole, and their substance as distinct 
from form should be looked at Merely callmg a person vendor or vendee 
will not make him such So where there was neither a partnership between 
the resident agent and his non resident principal nor a sale from the one 
to thi. other but something like a licence to exhibit tlie principal s pictures 
and (he agent paid 70 per cent of his gross eamings as the purchase pnee 
of the pictures submitting at the <53010 time to various close restnetmns 
impo'^ed by the principal and receiving various allowances given by him 
and in particular rendering detailed accounts (0 the non resident and receiv 
ing an ^lowance for bad debts it was held that there was a busmess con 
nection Busmens connection imolves some continuity of relationship and 
a single transaction would not ord nanly constitute such a connection On 
the other hand the question is one of fact, taking ah the facts of a case 
together Commutiantr of Income tax Bombay i Metro Coldwyn Mayer 
I td , 1939 I T R 176 

According to the Bombay High Court Cmnmtssioner of Income tax 
V National Mutual Life Assoaatton of Australoaia 1933 I T R 350 the 
connotation of business connection 1 $ not restricted by the definition of 
business’ m section 2 (4) but in any case the latter definition is not 
exhaustive A bare relationship of crwitor and debtor cannot howes'er, as 
decided by the «anie Court in Commissioner of Income tax Bombay v 
Currmbhoy Ebrahim, Ltd , 1933 I T R 341 constitute business con 
ncction eien though the debtor used the borrowed money in his business 

Wiere the local branch of a non resident non life insurance company 
remitted its receipts intact to its bead office (apart from certain deposits 
m local banks carrying no mferest), and reccned remittances from the 
head office to meet claims as they arose, it was held that tlie interest earned 
outside British India by the investment of funds sent from British India 
arose directly or indirectly through busmess connection in British India 
and out of assets of British India Motor Union Insurance Co v Com 
missianer of Income tax Bombay, 1945 I T R 272 It was also held 
that the interest could and should be divided into two portions wth reference 
to sub-section (3) and tax levied only on the part attributable to operations 
m British India 

Some of the rulings referred to above have as already staled been in 
effect neutralised by the very wide extension of the section in other direc 
tions made in 1939 

As regards the doctrine of looking at the 'substance of transactions see 
the remarks of the Privy Council in Bank of Chethnad v Commusioner 
of Income tax Madras 1940 I T R ^22 already referred to 

Mere sales from abroad by a non resident to customers in British India 
through brokers in British India do not constitute a 'business connection' 
Unless the brokers are retained hy die nwi resident or the latter has some 
special claim on the good will of the brokers the connection’ between the 
customers m British India and the non resident m such a case is too loose 
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220 and Rover v SoMlh Afnco Breweries, (1918) 2 Ch 233, which 
support the proposition that m England when profits ansing abroad are 
liable under the English Income tax Act to pay income-tax in England, 
a deduction is allots cd in rc«pect of the income or similar tax levied on 
such profits m the places where they arose, and if it were a question 
here of taxing under section 3 (1) of the Act profits arising outside 
British India on tlie ground that they were received in British India, 
those authorities would be applicable, but m my opinion they have no 
application to the present case WTiat have to be ascertained are the 
asscs«ablc profits arising m British India of the Eastern Extension 
Australasia and China Telegraph Company which is incorporated m 
Engbnd and has branches in India and elsewhere But for the rule m 
question (corresponding to present rule 33) those profits would be 
ascertained by taking the Indian receipts and debiting against them the 
expenditure necessary to earn them and in such a calculation the 
amount of the tax itself would not be allowed as i deduction The 
taxes levied locally on the assessable profits arising m other coimtnes 
would not enter into the calculation at all As. however, it would be 
difficult if not impracticable m the case of a business such as this to 
ascertain the expenditure properly debitable against the Indian 
receipts the Gowniment m the exerO'C of its statutory powers has 
prOMded that the assessable profits of the Indan brandi without 
deduction of tJie Indian income-tax shall be denned to bear the same 
proportion to the total assessable profits of the company as the Indian 
receipts bear to the total receipts As the Indian assessable profits 
are to be ascertained without deduction of the local income-tax, it 
must necessarily be the intention of the rule that the total assessable 
profits of (he business should be arrived at m the same way, we, 
without the deduction of the several local income-taxes and excess 
profits taxes which are enhanced income-taxes Otherwise the whole 
basis of comparison would be gone ” 

Per Kwrararvanu Sasinar, J —'There can be hide doubt that as a 
matter of accountancy and booV keeping and as between shareholders 
entitled to a dividend and the company income-tax paid is always enter 
ed as an expense which has to be deducted before the amount divisible 
as profits can be ascertained and enters into the debit charges m the 
same way as any other item of expenditure It is equally clear that 
for purposes of levying income-tax you cannot deduct the amount paid 
or payable as uicome-tax pn the ground Uiat it is only what remains 
that goes to the person carrying on the business TTie fact that as 
between the shareholders and (he companv you would estimate profits 
in a particular way is no ground for estunating profits on which income 
tax has to be calculated m i similar manner ’ The Chef Commts- 
Stoner of Incotne-iax, Madras v £as/em Bxfensior Aur/ra/asta and 
China Telegraph Co . Lid , 1 J T C m 

The case referred to was under the 1918 Act, section 3 (1) correspond-v 
to present section 4 (1), and section 9 to present section 10 

United Kingdom Law —Rules 5 and 6 of tlie general niks correspon i 
to section* 42 (1) and 43 but there is nothing corresponding to the proviso- 
under section 43 or to deeming income accruing abroad to be income accru 
mg within British India In the United Kingd^, the provisions are machi 
nerv v hile section 42 of that Indian Act is a substantne provision Rule 7 
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IS closely similar to section 42 (2) Rules 8 and 9 correspond to Rules 
33 and 34 Rule 14 of the General Rules provides that the agent may recoup 
himself out of anj money coming uvto his hands on behalf of the non rest 
dent principal—not necessarily the income that is charged to tax 

The English law also proiides that if a non resident carries on trans 
actions with other non residents through tlie agency of a resident no ha 
bil ty to tax attaches unless the resident agent is m receipt of profits see 
Rule II and Macline & Co \ Fccot 10 Tax Cases 481 Also if the non 
resident is a manufacturer and his goods are sold m the United Kingdom 
the profit IS divided into two parts namely the manufacturing profits and 
the selling profits and the former part tnz the profit that the non resident 
manufacturer would have got had sold his goods to a merchant in 
England are specifically exempted from tax—Rule 12 Th s corresponds 
to sub section (3) of section 42 here bi t it should be noted that under sec¬ 
tion 42 (3) the whole of the profits is taxable if the profits accrue or arc 
received m British India and a part taxable only in cases where profits are 
deemed to accrue etc m British Ind a Also under Rule 10 of the General 
Rules a non resident principal cannot be charged in the name of a broker 
or a commission agent in respect of sales earned out by the latter as part 
of his ordinary business This provision therefore gives rise to a com 
plicated quest on as to what const tutes a regular agent as distinguished from 
a broker or a commission agent. See IVileoek v Pinto 9 Tax Cases 111 
and Belfour v Mae* 13 Tax Cases 539 

43 Any person employed by or on behalf of a person 
residing out of British India, or having any 
A?ent to include penons busincss Connection with such person, or 
treated u such through whom such pcrsoH IS in the 

receipt ofany income, profits or gams upon 
whom the Income tax Officer has caused a notice to be served 
of his intention of treating him as the agent of the non-resident 
person shall, for all the purposes of this Act, be deemed to be 
such agent 

Provided that ^vhere transactions arc carried on in the 
ordinary course of business through a broker in British India in 
such circumstances that the broker does not in respect of such 
transactions deal dircctl) with or on behalf of a non resident 
principal but deals with or through a non resident broker who 
K carrying on such transactions in the ordinary course of his 
business and not as a principal such first mentioned broker shall 
not be deemed to be an agent under this section in respect of 
such transactions 

Provided further that no person shall be deemed to be the 
agMt of a non resident person, unless he has had an opportunih 
of being heard by the Income-tax Officer as to his liability 

History.—Corresponds to section 34 of the Act of 1918 The words 
or through whom such person is in the receipt of any income profits or 
j^ins were added in 1922 in order to get over the decision in the Imferw 
i obarco Company case 1 I T C 169 49 C^l 721 mfra but see the 
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Bombay Trust Corporation case, 57 lA 49 , 54 Bom 216, 4 ITC 312 
N^hich arosu htcr and went up to the Pmy Council There v.as no corres 
ponding section m the Act of 1886 

The first proviso was added in 1939, in order to protect British Indian 
brokers transacting hedging and straddling ’ business on behalf of customers 
The reason for such protection would seem to be that the profits accruing 
m British India cannot be easily ascertained so that this person appointed 
agent under this section will not be in a position to retain the tax m his 
hands when settling accounts with the non residcnL In Govtndram Sekana 
V Commissioner of Income tax Bombay 1938 ITR 584 for example 
according to this proviso the Bombay broker could not be held to be an 
agent of the New York broker (or brokers customers) 

Through—This word according to the Dictionary means b> means 
of through the instrumentality, and is evidently wider than and includes 
‘ from on the other hand it has been held that a person from whom a 
non resident receives income eg a person paying interest m British India 
to a money lender abroad cinnol be deemed to be an agent under this sec 
tion merely because he pays the income Commtsstoner of Income tax 
Burma v P V R M Vuatakshi Atht 1937 IT R 448 

Having any business connection—Means conducting a business be 
ing a business with which the non resident is connected Commissioner of 
Income far, Burma r P V R M Vualaisht Achi supra. 

Several agents—If the non resident has more agents than one there 
la nothing to prevent tlie Income-tax Oflker from serving notices on all the 
agents and finally selecting one among them and assessing him on the com 
bmed income of the principal through all the agents together In such cases 
mtitnilly, the Income-tax Officer will select the most important of the agents 

Once the agent has been selected by the Income tax Officer the assess 
ment of the agent must be made with reference to «ectien 64 if the agent 
has more than one place of business for, under sections 42 and 43 the 
igent steps into the «hoe< of the pnncip-il and is the asses«ee for all pur 
poses 

In Commissioners of Inland Revenue v Longford Commissioners of 
Inland Revenue v Pakenham & others 13 Tax Cases 573 Roudatt J 
observed that though an agent nerd not be in receipt of the profits taxed he 
cannot be taxed on profits not made through his agency It w ill be observed 
that section 43 of the Indian Act is much wider than this and that in cases 
not falling under section 40 but under section 42 an agent can be taxed 
even m respect of profits not made through liis agency The point however 
has not been before the courts m this country In an> case the second and 
third provisos to section 42 (1) protect the agent and authorise hun to retain 
llie estimated tax from the amounts he owes the non resident pnncipal 

Machinery section —^This section really machinen for giving effect 
to section 42 and if there is no Iiabilit> lo fax under the latter the appoint 
ment of an agent under section 43 is of no objert and cannot create liability 
Commissioner of Income tax Bombay v Metro Coldwyn Meyer, Ltd 1939 
ITR 176 Liability depends on sectims 4 and 42 and If no agent i* 
or can be appointed under section 43, there is nothing to prevent the assess 
ment directly of the non resident prmopal and m fact sections 40 41 and 42 
expressly provide for such a*!«c5sm€nt It «houId also be noted that 
unless there is some one who ma} be appointed agent under section 43 the 
duty impo ed on makers of certain payments to non residents to deduct 
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tax at source and make o\er to Goxtniment cannot be avoided See sec 
tions 8 9 (2) (ill) 10 (2) (m) and 12 

The agent contemplated bj section 43 is an artifiaal creation and actual 
agenc> is not nccessar) An> person having a business connection 
or satisfying anj of the conditions referred to m the section on 
whom the Income tax Officer has served a notice and who has been 
given an opportunitj to be heard as to his Iiabilitj may be deemed 
to be agent under this section Ifatik of Chetltnad v Comims 
stoficr of Income fav itfodw 1940 I T R 522 (PC) Section 5 of a 
Tnnidad Ordinance of 1940 providctl for the levy of tax on the income of 
an) person accruing in or derived from or received m the colony m respect 
of (inter aha) dividends interest discounts and section 30 provided that 
an} resident agent trust mortgagor or other person who transmits rent, 
interest or mOome derived from any source within the colony to a non resi 
dent person shall he deemed to be the agent of such non resident person and 
shall be assessed and pay the tax accordingly A non resident company with 
a dominant interest in a resident company owed money for goods supplied 
by the resident company from the colony and this debt was by mutual agree 
ment set off against dividends d<-clared by the resident company m favour 
of the non resident company The validity of section 30 was questioned 
as being extra territorial but this claim was rejected by the Pnvy Council 
The person directly affected was the statutory agent and the obli^tion was 
directlv imposed on him The dntdend was a debt situated m Tnnidad 
and the set off in the books of the companies was not a formal affair but 
evidenced actual payment of debts on cither side Tnnidad Lake Asphalt 
Co \ CoiHmirnoner of Ineoine tar (1945) ITR. 14 (Sup) P C 

Opportunity—'nie as«cs«mcnt will invalid unless the agent has 
been given an opportunity to represent his views It is not necessary that 
orders should be passed under section 43 before a notice is issued on the 
agent under section 22 (2) and it is open to Uic Income-tax Officer to post 
pone the final determination of the question of agency until the time comes 
to make an assessment under section 23 Co7«»niJrio«er of Income lax v 
UavMlkMhare fCfiaravtvfof 1938 ITR 61 (PC) overwihwg 1934 I T R 
350 No form has been prescribed for the notice to be served under section 
43, nor has any tmie-limit been laid down within which the agent should 
dispute the proposal to tax him He is entitled to a reasonable tune 

If a resident has been once declared to be the agent of a non resident 
after proper opportunity given under this section it is not necessary for the 
Income-tax Officer to issue a notice under this section year after year It 
is for the agent to ask for an opportunity if circumstances have changed 
If the agent keeps quiet m the first instance when he comes to be assessed 
as agent m a particular year he cannot afterwards impeach the assessment 
on the ground that the want of notice under section 43 inv-alidated the assess 
ment Natvalkishore KharaxUlal v Commissioner cf Income tax Delhi A 
I R 1930 Lali 1104 4 I T C 451 

The notice under this section is only a part of a senes of facts which 
results m the resident being deemed agent by this section and if the notice 
under section 22 (2) details the particular year or years of reference the 
mere fact that the notice under section 43 did not so refer to the year will 
not invalidate the assessment Commissioner of Income-tar v Naw^ktshore 
KharatUlal. 1938 ITR 61 (PC) ovemilmg 1934 ITR. 350 It should 
b(i noted that under section 28 no penalty may be imposed on the agent of a 
non resident 4or failure to submit a return mo motu under section 22 (I) 
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A person deemed under section 43 to be an agent of a non resident 
pnncipal does not automatically continue as such for future years but a 
supplementary assessment under section 34 may be made on such agent 
without further notice under section 43 for, the supplementary assess 
nicnt IS reall} part of the original assessment In re Irovtrdram Seksania 
IQ43ITR 104 (Bom ) 

Default —If the agent rttum^ the form of return unhilcd on the ground 
that it IS addressed to ihj non resident pnncipal, the Income-tax Officer is 
entitled to treat the case as one of failure to furnish the return and make 
the assessment under section 23 (4), Nawolkxshore Kharmttlal v Commu 
Stoner of Income tax, AIR 1930 L^i 1014 4 I T C 451 

The issue of a notice under section 43 will not prevent the Income-tax 
Officer from treating the income in question as that of the agent himself 
if the Income-tax Officer has sufficient reason to think so and if the agent 
fads to respond to the notice No^ecfianrf JVfaqmrom v Cowwnsnoner of 
Income-tax B ami O , 2 I T C 145 


Appeal—There is no separate right of appeal to the Assistant Com 
mvssioner on the ptehminary point of the selection of an agent m anticipation 
of ihi- rt >1 sment on him but the question can be raised in the course of tlie 
appeal against the assessment Gokuldas \ Commtsstoner of Income tax, C 
P. A I R 1932 Nag 152 In re Sehgtd Bros, 1943 1 T R 553 (Lah.) 
Under executne instructions, if the question of agmc> is in dispute the 
assessment tvill not be held up but colleclton will postponed tiO the dis¬ 
pute has been settled unless the agent has funds of the non resident in his 
possession 


Should Agent be in receipt of pro6ts—It Has held b> the Calcutta 
High Court {IVoodroffe and Greaves, JJ Ghote, 1, dissenting) m the 
Impenal Tobacco Co v Secretary of State, 1 IT C 169 49 Cal 721, that 
section 34 of the 1918 Act (corresponding lo section 43 of the present Act) 
merely defined who may be included as an agent under section 31 (corree 
ponding to section 40) and that the agent under the section must be in receijit 
of the income under the latter section Accordingly, if a Bntish Indian 
Company distnbutes Bntish Indian profits to shar^olders residing outside 
Bntish India the company cannot be deemed to be the agent of the foreign 
shareholders and assessed as such to super lax m British India. But this 
difficulty has sinct been specially met by section 18 (3-C) and (3-D) (for 
merly section 57) of the present Act which make express provision for the 
collection of super tax in such cases Chose, / , on the other hand, held 
that section 34 (present «ection 43) should be read mth section 33 (present 
section 42) and not with section 31 (present section 40), and that section 
34 merely extended the meaning of * agent’ «o as to include persons 
treated as such—wlio arc not really agents—and to assess them under 
section 33 (1) [present section 42 (l)J In this >new, therefore, it was 
not neces«ar\ for the person treated as agent under section 34 (present 
section 43) to be m actiial receipt of income, and the mere fact of agency 
as determined under section 34 makes him liable to assessment 


A non resident's being m receipt of inoime through a resident may be 
different from the resident agent’s bemg in receipt of income on behalf of 
die non resident pnncipal Cf Rye and Eyre v Commtssteners of 
Inland Retenue 13 A T C 173 in which the Court of Appeal held that a 
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person through whom pajmcnl is received need not, under the ordinar) 
law, be an agent of the ultim'ite recipient A company docs not receive 
Its o\\n dnidends on behalf of its shareholders, they on the other hand 
receive dividends through it It will be sc^n therefon. that the words 
added to the section m 1922 make the above Calcutta decision obsolete 
Section 43 should no doubt, be read with all the three previous section® 
As the Ian non stands, agents, etc , under sections 40 and 41 should be 
entitled to rtceivt the profits, but not those under section 42 Tlie object 
of section 42 is to catch profits not received or rectn able in Bntish India 
and the object noiild lx. defeated if the agent against svhom the Income tax 
Officer had to proceed was to be entitled to receive the profits fhat is whj 
section 43 when it rt-ftrs to persons having business connection nith non 
residents sajs nothing as to their being entitled to receive profits Tlie 
words vised an. ‘ anv person or through whom '» 

not ‘ anv person and through whom " 

fht Bombay High Coun ruled in the Bond ay Trust Corporation cati, 
1 I T C 135, that sections 40 to 43 should be read together and tliat there¬ 
fore the agent contemplated by section 43 should be m receipt on behalf of 
the principal of the profits sought to be taxed {At that time sections 40 and 
41 referred to trustees, agents, etc , being in actual receipt of profits ] 
But this Mew avas overruled by the Pnvy Couneil on the ground that the 
plain meaning of section 43 cannot be set aside Tlie view taken by the 
High Court might have been tenable if section 42 had stood by itself, but 
section 43 whtdi says nothing about the receipt of the profits on behalf of 
the principal is explicit to the effect that the agent satisfying the condition^ 
of that section is to be deemed the agent of principal for oil the pur 
poses of the Act Section 42 is one of the purposes of the Act, and an 
agent under that section need not therefore be in receipt of profit, on 
behalf of the principal Comtntsstcner of Ineome tax, Bombay Trust 
Corporation, 57 I A 49, 54 Bom 216, 58 M L J 197 (P C ) Never¬ 
theless to bring a person wivhm section 43 as an agent the relation between 
him and the non resident should be something more than that of debtor and 
creditor, since the section should bt construed reasonably There are 
three categories contemplated by this section , (i) a person employed 
on behalf pf the non resident, (ti) a person having business connection 
vyith him, (»i) a person through whom such person is in receipt of income 
and in the Bombay Trust Corporation case, the agent fell both under («) 
and (in), and the Pnvy Council did not decide what is necessary to bring 
a person under (in) Cotnmusioner of Income tax Bombay v Ciirnmbhox 
Fbrahwt and Sons, 1933 I T R 341 

An American Company doing business in India formed sabstdisf} 
Indian Companies to whom it sold Us Indian business in consideration for 
shares in them Practically all the shares belonged to the Amencan 
Company, and though there was no contractual obligation on the Indian 
Companies to purchase goods only from the American Company the flow oi 
business was secured by the ultimate and complete control of the Indian 
Companies by the American Company The question arose whether under 
section 43 one of the Indian Companies could be deemed to be the agen 
of the American Company for the purpose of taxing its profits and w'as 
answered in the affiimativc TIil question was not whether the Indian 
Company was agent m law of the American Company but whether o” 
facts could be deemed to Ik: agent under section 43 The answer depended on 
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the existence of a business connection and in the case there was clearly 
such connection, that being so there was no objection to treating the Indian 
Company as the agent of the American Company Commtsstoner of Income 
tax, Bov lay V Remu gton Typewriter Co SS Bom 2Ai 5ITC 177 
(P C ) 


44 \Vhcrc anj business, profession or vocation carried on 
b> a firm or association of persons has 
diSSiSrf bjenilisconuiiuc-d.ornhcreanassociation 

•tion. of persons is dissolved, every person who 

was at the time of such discontinuance or 
■dissolution a p irtncr ofsuch firm or a member ofsuch association 
shall, m respect of the income, profits and gams of the firm or 
association, be jointly and severally liable to assessment under 
Chapter IV and for the amount of tax payable and all the 
provisions of Chapter IV, shall, so far as may be, apply to any 
such assessment 


History—This section first «i(inred i> 1922 ami was amended in 
1939 so as to extend it to associations of persons and al»o to ensure that all 
privileges accorded bj Chapter IV hall be availible to persons assessed 
tinder this section 

Association of persons—The referince apparenily is oUly Co asso 
cation which are not firms companies or Hindu undivided families 

Discontinuance —As to what is discoiil nuance see notes under 
sections 2S and 26 Section 44 applies only to a business etc , which has 
bm discontinued and not to one in which there has only been a succession 
I e the business continues Karttpptah P»Uat v Commissioner of Income 
tax Madras 1941 I T R 1 

Scope of section —Th s appi es lo the bu«iness etc of a firm or 
associat on of persons that has discontinued or dissolved The part 
Tiers and members will be jointlj and severally responsible for the tax pay 
able by the firm or association tiiat js the tax will be calculated on the firm 
or association as such under s«tions 3 and 55 and the Schedule to the 
Finance Act and this tax payable by the firm or association as a whole will 
be recovered from the partner* or members 


CHAPTER V A 

Special Provisions Relating to Certain 
Classes of Shipping 


44-73^ The provisions of this Chapter shall, notwithstanding 
anythmg contamed m the other provisions 

levy and recovery of tax in the case ol any 
person who resides out of British India and carries on busmess 
in British India in any year as the oivner or charterer of a ship 
(such person hereinafter m this Chapter being referred to as the 
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principal), unless the Incomt-Ux Officer is satisfied that there 
Is an agent ofsuch principal from whom the tax will be recoverable 
ill the following year under the otiicr provisions of this Act, 

History.—-The whole of thU ClupUT was in.crtnl by the Imomc-tax 
(Further .\tnendment) Act, 1923, XXV'^II of 1923. 

This Chapter applies to ‘tramps' only. Regular liners have branches 
or agents in British India who arc taxed under the other provisions of the 
Act. Under the 1886 Act, non-Tndtan «hipping companies were specifically 
exempted See section 5 (1) (o) of that Act. This exemption suggests 
that the profits were otherwise liable to tax under that Act. Under the 
1918 Act, this exemption tvas ^\«ui by a notification instead of by the 
statute itself. The exemption was withdrawn from foreign shipping com* 
panics in 1919 and from British and Dominion shipping companies in 1921. 
Now all shipping companies are taxed—tramp steamers under thi« Chapter 
and regular liners under the other provisions of this Act. 

Occasional shipping—(Tramp steamers, etc.).—As regards assess¬ 
ment of Tramp Steamers, etc . the following instructions are found In the 
Income-tax Manual: 

Only one jicrson can l>c taxed under Chapter V-A In respect of a 
particular ship taking up passengers, live-stock or goods at ports in 
British India, and that person is the “principal” within the meaning of 
section 44-A. Such principal may be either the owner or the charterer 
of the ship. It will be a question of fact to be determined in each ease 
m which the ship h.is been chartered whether the owner or the charterer 
is the principal For sttch determination, some general que.stions to be¬ 
taken into account are referred to below 

These sections (44-A to C) arc only applicable where the principal— 
(1) carries on business in British India as the owner or charterer of a 
ship, (2) docs not reside In British India, and (3) does not employ an 
agent from whom the tax would be recoverable under section 42. The 
business of which the profits arc (o be calculated and assessed for income- 
tax Under section 44-A, is the business of oirrying passengers, live¬ 
stock or goods shipped at ports in Britisli India. Tlie criterion to be 
applied is, ‘who is the person to whom or on whose behalf money is 
paid or payable on account of carriage of passengers, live-stock or 
goods from a port in British India?’ 

Genncdlij sjiftakinfi,, whiwt ‘hirrrt xs 'vhMi v- ’lorumi 'us -u 
Oiarter, under which the owners may be said to let the ship out to the 
charterer for a fixed sum for a certain period, during which the o^vne^ 
retains no further control over the vessel or her movements, the owners 
(if they arc non-resident) cannot be held in respect of such a vessel to 
be carrying on business in British India, or even to have a ‘business 
connection in British India, and are therefore not liable to Indian 
Income-tax either under section 44-B or under section 42. 

^ Ibe ship has been chartered under what is known 

t* ^ Chartiir the position is different. Under this 

md of Charter party- the charterers are practically in the posifiofl'Os 
..rokers, who guarantee to secure a certain quantity of cargo for th® 
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Owners at certain rates of freight If the full amount of freight can 
not be secured, the charterers are liable to make good the dehaency 
Any such defiaency is to be paid hy the charterers to the Master, on 
behalf of the owners, m cash, minus a certain percentage, at the time 
and phee of loading Simila ly. if freight is secured m excess of that 
stipidatcd, the Master of the ship is to pay such excess to the Charterers 
at the lime and place of loading by demand draft on the owners The 
Bills of Lading are signed by the Master on belialf of the owners 
and the cargo as soon as shi^qi^ i« therefore in the constructne posses 
Sion of the owners and at their nsk The ship is usually consigned 
to the Charterers or thetr agents who look after its interests when in 
port and for doing so are paid a commission bj the owners The 
owners aKo pay brokerage In siidi a case the owners are carrying 
on business in British India through their agent the Master who 
receives cargo on their behalf and rcceires and makes payments on 
their account in British India, and thus the owners if they have no 
regular or permanent agent in British India arc liable to tax under 
section 44-A on the profits of the bti«me<s conducted by the Master on 
their behalf 

If a ship has arrived m a British Indian port either on o\vner’s 
accoant or under a charter and the non rej/dent oivaer or the can- 
resident charterer causes the ship to bo dnrtered or transfers the 
cxisUng charter, or effects a sub-diarter of the vessel as the case may 
be su^ a transaction though it does constitute the carrying on of 
business in British India by the non resident doe« not of itself amount 
to carrying on business w ithm British India is the owner or charterer 
of a ship withm the meaning of section 44-A But if the ship is 
loaded m any British Indian port the question whether the non resident 
owner or the non resident charterer is assessable to income-tax under 
section 44-B must be decided on the principles stated above ^Vho 
ever of these hvo persons cause* the ship to be loaded with cargo and 
is paid the freight for carrymg such cargo is the person who carries 
on business wi&in the meanmg of section 44-A 
Double taxation—Not penmssible—Both the owner ind charterer 
cannot be taxed simultaneously as ^mici^otr There i» nothing however 
to prevent the mvner being assessed as principal under this Chapter and the 
charterer under ’mcome from business under ordinary sections (Chapter 
III) each in respect of his own profits 

^14-3 (i) Before the departure Orom any port in Bntish 

India of any ship m respect of which the 
Return of proSti and rains, provisions ofthis chapter apply, the master 
of the shiD shall zsA U> 

the Income-tax OfEcer a return of die full amount paid or payable 
to the principal, or to any person on his behalf, on account of 
the carriage of all passengers, live stock or goods shipped at 
that port since the last amval of the ship thereat 

( 2 ) On receipt of the return, the Income-tax Officer shall 
assess the amount referred to m sub-scction ( 1 ), and for this 
purpose may call for such accounts or documents as he may 
require, and one twentieth of the amount so assessed shall be 
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deemed to be the amount of the profits and gains accruing to the 
principal on account of the carriage of the passengers, live-stock 
and goods shipped at the port 

( 3 ) When the profits and gains have been assessed as 
aforesaid, the Income-tax Officer shall ddtermine the sum payable 
as tax thereon at the rate for the time being applicable to the 
total income of a company, and such sum shall be payable by the 
master of the ship, and a port-clearance shall not be granted to 
the ship until the Customs-Collector, or otherofficerduly autho* 
rised to grant the same, is satisfied that the tax has been duly paid- 
Scope of Section^The provisions arc sclf-expIanator> As it I^ not 
possible to calculate the profits in such cases—even the Master of die ship 
cannot do it—an arbitrary rate of profit Jias been laid down at 5 per cent 
of the freight payable to the principal The Customs Collector will not let 
the ship go until the tax has been paid 

44-C. Nothing m this chapter shall be deemed to prevent 
a principal from claiming, in the year 
justment following that in which any payment haS 

been made on his behalf under this chapter, that an assessment 
be made of his total income in the previous year, and that the 
tax payable on the basis thereof be determined in accordance 
with the other provisions of this Act, and, if he so claims, any 
such payment as aforesaid shall be treated as a payment in 
advance of the tax and the difference between ibe sum so paid, 
and the amount of tax found payable by him shall be paid by 
him or refunded to him, as the case may be. 

History—The %\ofds “the year" was sobslitmed for “any >eat” in 
1939, removing an obviou« drafting defect which laid down no limitation 
oi time 

Scope of Section—As the provisions m this Chapter are on!> rough 
and ready provisions for recovering the tax, at source so to speak, in resp^ 
of tramp steamers, option has been given to the recipients of such income to 
be regularly assessed in the next year m the usual course if they prefer it 
All the adjustments under this section are made by the Non-Resident 
Refund Circle at Bombay See notification under section 5 

CHAPTER V-B 

Special provisions relating to avoidance of liahility to 
Income-tax and Super-tax. 

44-13 (i) Where any person has, by means of a transfer 

of assets, by virtue or in consequence 
Avoidanre of income-ta* whcrcof, either alone or in conjunction 
with associated operations, any income 

ions rnident or crdmanly Whlch if it Were the inCOmC ofsuch pCfSOn 
muicni abroad wouM bc chargeable to income-tax 

, becomes payable to a person, no* 

resident or to a person resident but not ordmarily 
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resident in British India, acquiicd any rights by virtue or in 
consequence of which he has within the meaning of this section 
power to enjoy such income, whether forlh\vitb or in the future, 
that income shall, whether it rvould or would not have been 
chargeable to income-tax apart from the provisions of this section, 
be deemed to be income of such first mentioned person for all 
the purposes of this Act. 

(a) Where any person receives or is entitled to receive, 
whether before or after any transfer of assets by virtue or in 
consequence whereofeitheraloneor in conjunction with associated 
operations any income becomes payable to a person not resi¬ 
dent or resident but not ordinarily resident in British India, any 
sum paid or payable by way of a loan or repayment of a loan 
or any other sum, being a sum which is not paid or payable for 
full consideration in money or money's uorth, paid or payable 
other^vise than as income, such income shall, whether it would or 
would not have been chargeable to income-tax apart frem the 
provisions of this section, be deemed to be the inceme of the first 
mentioned person for all the purposes of this Act. 

( 3 ) Sub-sectiens ( 1 ) and ( 2 ) stall net apply if such first- 
mentioned person shoe's to the satisfaction of the Income-tax 
Officer either— 

(a) that neither the transfer nor any associated operation 
had for its purpose or for one of its purposes the avoidance of 
liability to taxation ; or 

(b) that the transfer and all associated operations were 
bona fide commercial transactions and were not designated for the 
purpose of avoiding liability to taxation. 

( 4 ) For the purposes of this section, an “ associated opera¬ 
tion ” means, in relation to any transfer, an cpcraL'cn of any 
kind effected by any person in relation to any of the assets 
transferred or any assets representing whether directly or in¬ 
directly any of the assets transferred, or to the interne arising 
from any such as-sets, or to any assets representirp wletl cr 
directly or indirectly the accumulations of inceme arising frem 
any such assets, 

( 5 ) A person shall, for the purposes of this fccticn, be 
deemed to have power to enjey inccirc <fa person net nsidcnt, 
or resident but not ordinarily resident, in British India, if— 

(a) the inceme is in fact so dealt with by any person as 
to be calculated at seme point of tinre, and, wl ttlrr in tl e form 
of income or not, to enure for the benefit of the fint-mentioned 
person, or 
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(b) the receipt or accrual ofthe income operates to increase 
the value to such first-mentioned person of any assets held by 
him or for his benefit, or 

(c) such first-mentioned person receives or is entitled to 
receive at any time any benefit provided or to be provided out 
of that income or out of moneys which are or will be available 
for the purpose by reason of the clHect or successive effects of 
the associated operations on that income and on any assets which 
represent that income, or 

(d) such first-mentioned person has power by means of 
the exercise of any power of appointment or power of revocation 
or otherwise to obtain for himself, whether with or without the 
consent of any other person, the beneficial enjoyment of the 
income, or 

(#) such first-mentioned person is able, in any manner 
whatsoever and whether directly or indirectly, to control the 
application of the income. 

( 6 ) In determining whether a person has power to enjoy 
Income within the meaning of this section, regard shall be had 
to the substantial result and effect of the transfer and any asso¬ 
ciated operations, and all benefits which may at any time accrue 
to such person as a result of the transfer and any associated 
operation shall be taken into account irrespective ofthe nature 
or form of the benefits. 

( 7 ) For the purposes of this section—■ 

(a) the expression “ assets ** includes property or rights of 
any kind, and the expression “ transfer ” in relation to rights 
includes the creation of those rights ; 

(J) the expression “benefit’* includes a payment of any 

kind ; 

(e) references to income of a person not resident or of a 
person not ordinarily resident in British India shall, where the 
amount of the income of a company for any year or period has 
been deemed to have been distributed under sub-section ( 1 ) 
of section 23 -A, include references to so much of the income 
of the company for that year or period as is equal to the 
•amount deemed to have been distributed to that person ; 

(d) references to assets representing any assets, income 
or accumulations of income include references to shares in or 
obligations of any company to which, or obligation of any other 
person to whom, those assets, that income, or those accumula¬ 
tions arc or have been transferred j 

(r) any body corporate incorporated outside British India 
shall be treated as if it were resident out of British India whether 
it is so resident or not. 
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(8) The provisions of this section shall apply for the 
purposes of assessment to income-tax and super-tax fur the year 
ending on the 31 t day of March, 1940, and subsequent years, 
and sliall apply, in relation to transfers of assets and associated 
opemtions whether carried out before or after the commencement 
oJ the Indian Income-tax (Amendment) Act, 1939 

(9) Where any person has been charged to tax on any 
income deemed to be his under the provisions of tins section, and 
that income is subsequently received by him, whether as income 
or in any other form, it shall not again be deemed to form part 
of his income For the purposes of this Act 


History—^This section deals wilh a particular type of evasion 
According to the notes on clauses in the statement of objects and reasons 
(1938) 

One of the methods of avoiding Ihc payment of tax without brea’cmg 
the Jaw la to transfer the assets front which the income arises to a Company 
which IS resident outside Briti«h India and then to receive payments from 
that Company m a lorm and jn «ocli circumstances tibat the amounts received 
from the Company are never tn fact repayable or repaid to it The effect 
of these arrangements is that the real owner of the assets receives the in 
mmc tlierefrom indirectly and in a capital form Tliese receipts cannot 
as the law stands at present be treated as income in the hands of the recipient, 
nor since the Company is a non resident Company, can it be subjected to 
the provisions of section 23 A which deals with a Company whidi to enable 
Its proprietor to avoid super tax fait> to distribute its mcome 

It IS the object of the present danse 10 prevent,the loss of lax through 
such devices It will be seen that the first effect of a device of this Icmcl 
IS that the income which in realitj is-,0>c inoome of^ person liable to pay 
income-tax or super tax or both be«imes the income of a non resident person 
(which term of course includes a Company) which is eithei not Inble or 
liable for only a smaller amount of tax By means- of the loans the real 
proprietor continues to have power to enjoy the iiicpffie from the assets 
It IS difficult if not impossible to drafla preventive chuse which 

a skilled taw’>er cannot evade The clause has "therefore been drafted in 
wide terms and follows the wording of section 18 of Uie United Kingdom 
Tinance Act 1936 Its terms are very comprehensive and the net effect 
intended is tliat wherever income which really belongs to a person liable ti» 
income-tax and super tax becomes by means of an artificial «et of tfans 
actions the income of somebody 1 able to pay less tax or no tail at all, such 
income can for tax purposes be treated as lh«. income ol the person to whon> 
it really belongs In fact the section follows also the amendments made ir» 
1he United Kingdom^ since 1936 hv wav of tightening up the provisions 
The changes made m Select Committee are as follows " Transfers 
I0 persons resident m but not dcHmciIcd m British India are now covcreil, 
nd by sub section (2) evasion by transfers resulting m pajanent of income 
■disguised in the form of loans or payments made without adequate con 
sideralion is provided for By sub-section (3) it is provided that a transfer 
TTUist be untainted by any purpose of avoidance m order to escajjc the mis 
chief of the section and the additum of a new clause in snb-section (7) 
1—120 
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clanfies the position tif Coinpames incorporated outside but resident in 
Bntish India 

References to don?icile' were e\entua11} amended as a consequence of 
the dianges m section 4 giving up the entenon of domicile 

This section relates to transfers to non residents and not—ordinarily— 
residents transfers fo ordinary residents will in certain circumstances be 
(^ught by section 16 (1) (c) and (3), q v Though there is nothing to 
prevent die application of section 16 to cases of transfers to non residents 
etc, not covered bj section 44-D the terms of the litter section are so wide 
that there is little chance of a cace being not covered section 44*D, but 
bj section 16 

Any person—Not necessarily individuals see section 2 (g) The 
corresponding provisions in the United Kingdom apply only to individuals 
specially defined to include a ' spouse * 

“Which if It were the income of such person, would be charge¬ 
able”—The corresponding words in the United Kingdom Act of 1936 are 
"which, if It were the jneome of that individinl received by him m the 
United Kingdom, would lie chargeable It will be noted that the provnsions 
in the Indian Act are wider 

Questions of fact—The provisions of the section are so wide that in 
practice the only question of law tint can arise is that of there being evidence 
for the findings of fact Tlicre is no onus on the Income tax authonties 
to prove any motive /or the transfer of assets Sub-sections (1) and (2) 
apply automatically if theiConditions hid dowm therein are satisfied, and it is 
Tor the avsessee to sfiow to the satisfaction of the Income-tax authorities 
that the transactions were not made for the purpose of avoidmg taxation or 
that they were fide commercul transactions, Corbeifs executrices v 
Inland ketenue, 25 Tax Cases 305 (CA), cf also CotUtigham Executors 
V Inland Revenue, 22*ta]tCas^ 344 (C A) (1939) 1 K B 2S0 

Power to enjoy—Redeemable dcbcnturci. will be caught bj tlie»e 
ivords Lai,/la v Inland Revenue, (H L ) 1943 I T R (Sup ) 78 

Payable to a person—These words will include (he share of profit* 
of a partner A partner can call on hii other partner to draw a cheque and 
make over his share of profits , and undrawn profits would figure as a 
hability m the partnership accounts That is enough to make it ‘ payable 
^tilla V Inland Revenue, (tbtd) 

The technical view of the nature of partnership under the English Law 
does not however apply to taxation matters In the above case residents 
transferred their interests to a non resident company which did partnership 
bsisvness wiiVi efber non rtsiderAs, and leteivtd iiom Company, i«{«t <b 
redeemable debentures which were rede«ned from time to time It was 
argued that nothing was ‘payable' because a partnership was not a separilc 
le^ entity but only a grpup of persons and no one could pay oneself 
Whether it would, or would not have been chargeable—Tt 
unsuccessfully contended m ilfacdoiudd \ Inland Revenue, (KBD), th"'* 
Uie section would not apply to cases of partial avoidance of taxation eg* 
falling under one case of a schedule instead of under nnother Sub-section 3 
(o') of section 44-D makes no distinction between partial and complete avoid 
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vejnie \ Sasson, (1943) 25 Tax Cases 154 (CA ) overTvling Macdonald v. 
Inland Rivenuc, which had held on the strength of the preamble to the 
amending law that death duties were excluded. 

Control —^\ h reference to »ub section 5 (e) a doininain aliarui >ld<.r 
who is in a position to make and unmake the directors in a non resident 
company is in a position to control the application of the income of that 
company See Let v Inland Revtmic, 1941 K E U 

Income to be deemed to belong to the resident—If the defamtion 
m sub-section (5) is written into sub-section (1), it is clear that the mcome 
of the non resident to be deemed to belong to the resident is not limited to 
what the resident m fact recenes or enjoys There is equally little doubt 
that the whole of the income that can be connected with the asscts transferred 
the resident should be deemed to belong (o the resident, but it is doubtful 
—and has jet to be decided—whether, by virtue of clauses (6) and (c) of 
sub-section (5), the whole of the income of the non resident can, in certain 
arcumstances be deemed to be that of the resident, for example, the ac* 
crual of other income of the non resident maj increase the value of the 
assets of the resident held by the non resident Lord Harvard de Walden 
V Inland Revenue. 1942 I T R (Sup ) 90 (CA) 

Retrospective effect—Sub-section (8) is explicit that this ection 
will apply to all transfers of assets whenever made including those made 
before 1939 though the section will apply only to assessments made there¬ 
after 

United Kingdom law.—An imponmi difference b«iw«ti the United 
Kingdom law of 1936 and tliat of 1938 is that while the former let-off cases 
in whi^ the transfer and assoaated operations were mainly for a purpose 
other than that of avoiding tax, the latter excuses only those cases in whidi 
the avoidance of tax is not one of the objects of the transfer and associated 
operations or if the operations wer** bono fide commercial operations with 
no purpose of asuiding tax SinoL 1938 hmvever, certain Defence of the 
Realm Regulations, which confer wide powers on the Tfeasurj lo^acquirc 
control oser seainties possessed abroad bj residents in the United Kin^om 
make it different for such residents to lrin<;fer assets abn»d witii anew 
to as-oiding tax. 

, Appeal—^There is a right of appeal to the \p{>cltai<. A » on 

tnissioner under section 30 against orders under this section 

Double taxation —Sub-section (4) has been put m out of abundant 
caution, though similar prOMWons base not been made m respect of cases 
under section 16 

44.H (1) ^Vficrc the owner of anyserurities (in tliis sub¬ 

section and m sub-section (2) referred to 
AvtWmee ef ttt by err- as ** thc otvocT ”) agTccs to scll or transfer 
^ trtnsacuoM la *e«in. sccuritws and by the same or any 

collateral agreement— 

(a) agrees to buv back or rr-acquirc thc securities, or ^ 

(i) acquires an option, which he subsequently cxcrcbgs 
to buv back or rc-acquire the securities. 
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then, if the result of the transaction is that any interest 
becoming payable in respect of thc^sccurities is receivable other¬ 
wise than by the owner, the interest payable as aforesaid shall, 
whctlicr it would or would not have been chargeable to tax apart 
from the provisions of this section, be deemed for all the pur¬ 
poses of this Act to be the income of the owner and not to be 
the income of any other person. 

(2) The references in sub-section (i) to buying back or 
re-acquiring the securities shall be deemea to include references 
to buying or acquiring similar securities, so, however, that where 
similar securities are bought or acquired, the owner shall be 
under no greater liability to tax than he would have been under 
if the original securities had been bougljt back or re-acquired. 

(3) Where any person carrying on a business which 
consists wholly or partly in dea ing in securities agrees to buy or 
acquire any securities, and by the same or any collateral agree¬ 
ment— 

(a) agrees to sell back or rc-transfcr the securities, or 

(b) acquires an option, which he subsequently exercises 
to sell back or re-transfer the securities, 

then, if the result of the transaction is that any interest 
becoming payable in respect of the securities is receivable by him 
no account shall be tiken of the transaction in computing for 
any of the parpases of this Act the profits arising from or loss 
sustained in the business. 

{4) Sub-section (3) shall have effect, subject to any 
necessary modifications, as if references to selling back or re¬ 
transferring the securities included references to selling or trans¬ 
ferring similar securities. 

' (5) For the purpose of this section— 

(<2) the expression interest ” includes a dividend j 

(i) the expression “ securities ** includes stocks and shares) 

(c) securities shall be deemed to be similar if they entitle 
^eir holders to the same rights against the same persons as to 
capital and interest and the same remedies for the enforcement 
of tho e rights, notwithstanding any difference in the total nomi¬ 
nal amounts of the respective secutities or in the form in which 
they are held or the manner in which they can be transferred. 

(6) The Income-tax Officer may by notice in rvriting 
require any person to furnish him within such time as he may 
direct (not being less than twenty-eight days), in respect of ali 
securities of which such person wis the owner at any time diiring 
the period specified in the notice, such particulars as he considers 
necessary for the purposes of this section and for the purpose 
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of djscovennp whe her tax has been borne in respect of the 
interest on all those secuiities, and, if that person without 
reasonable excuse fails to comply %vith the notice, he shall be 
I able to a penalty not exceeding five bundled rupees and to a 
further penalty of the like amount for every day after the infliction 
of such penalty during which the failure continues 

History—This section and the neirt both of wh ch arc modelled on 
similar provisions m the United Kingdom of recent origin were both added 
in 19W at the instance of the Seiecf Committee who wrote as follows — 

The new sections 44-E and 44-r are dcsipied to prevent ivo dance of 
tax by what are known as bond washing transactions miolving the 
manipulation of securities so that the securities will pass temporarily into 
tlie legal ownership of some second person who is eitlier not liable at all 
or liable in a lesser degree to \-\x under such conditions that the mteiest on 
the securities is the income of this «econd per on A common form of the 
process is the sale of securities cmiii interest w ih a simultaneoii contract to 
repurchase them ex interest Where foreign securities are concerned tins 
second person raa> be a foreigner res dent abroad entitled to claim exemption 
from the tax on the interest More often a financial concern in India is 
utilised whose computation of profits includes the results of realising s cun 
ties so that the concern can profitably offer bond washing facilities to the 
owner of securities bearing fixed interest wJ tre the owner himself is not 
liable to taxation on the realisation of the securities 

Previous Rulings—Th section and the next nullify to a certa n 
extent rulings referred to under sections 3 8 and 13 as to the normal effect 
of such transactions 

Owner—bot necessanly individual 
Whether it would or would not have been chargeable <—As re 
gards the meanng of these words occurring in sub-section (1) see notes 
on the corresponding words m section 44-D 

By the same or any collateral arrangement—i c not if the second 
arrangement is entirely unconnected with the first whether it is so or not 
will be a question of fact 

Option—The option must be subsequently exercised m order to bring 
the case within the section 

Interest_Note that bj specal definition this includes a dividend 

which in turn has also been specially defined in section 2 (6 A) ■* 

Securities;_^Notc the spccal definiUon m clau c (6) of sub sect on 

(5) which differs from that in section 8 

Similar securities —See clause (o) of sub-section (5) Wliat matters 
IS the right to capital and interest and the persons against whom recoveries 
he and not the nominal accounts of the secuntics and the 1 ke If the owner 
buys or takes over similar securities his liability would not be greater than 
if he had taken back the original secunties This is made dear by sub-sec 
tion (2) 

Limitation —The notice under sub section (6) must obviously not 
relate to a period antenor to what would be covered by section 34 
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“No account should be taken”—-Sub-section ( 3 ).—Transactions dealt 
with under this section will be entirely excluded from those of the persons 
regular business. This exclusion is obviously independent of whether action 
is taken against his customers under sub-section (1), Taking sub'Sectlon (1) 
and (3) together, the intention is that in such cases, the result of the trans¬ 
actions should be fathered on the customer and not on the broker or jobber. 
So, the net profits or loss as the case may be will be taken aS that of the 
‘owner’ under sub-section (1) and added to his oUier income if any. The 
object of sub-section (3) is to prevent double taxation of the same income— 
once as that of the broker or jobber and again as that of the customer. 
There is no similar prov-ision as regards transactions between two persons 
neither of whom is a broker or job^i, but even so, on the analogy of sec¬ 
tion 16, it would not be open to the Crown to treat the same item oi interest 
(or dividend) as the income of two persons at one and the same time. 

Appeal.—^An appeal lies against a penalty under sub-section (6) to the 
Appellate Assistant Commissioner under section 30. As regards bringing 
the case within section 44-E, an appeal would automatically be a part of the 
appeal against the assessment under section 23. 

Continuing offence .—See notes under *ecfion 51 

(i) Any person upon whom notice h served by 
the Income-tax Officer requiring him to 
Avoidance of tax by laiei fumisli a Statement of^ particulArs rcla- 
fun dividend. tjug (q any Securities, in wliich, at any 

time during the period specified in tl« 
notice he lias had any beneficial interest, and in respect of which, 
within such period, eitlier no income was received by him, or 
the income received by him was less than the sum to which tuc 
income would have amounted if the income from such securities 
had accrued from day to day and been apportioned accordingly, 
shall, whether an assessment to income-tax or super-tax in 
respect of his total income has or has not been made f>r the 
relevant year or years of assessment, furnish such a statement 
and such particulars in the farm and within the time (not bemg 
less than twenty-eight days) required by the notice. 

(a) If it appears to the Income-tax Officer by reference 
Xo a\\ tVic CTTCumstances in rdation to tVie sectnities ot ■aW 
person (including circumstances with respect to sales, purchases, 
dealings, contracts, arrangements, transfers, or any other 
actions relating to such securities) that such person has thereby 
avoided or would avoid more than ten per cent, of the amoun 
of the income-tax or super-tax for any year ivhich would rav 
been payable in his case in respect of the income 
securities if the income had been deemed to accrue from day i 
day and had been apportioned accordingly and the income 
deemed to have been .opportioned to Mm had been treated 
partofhis total Income from all sources for the purposes of mcoi 
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tax or super-tax then those securities shall be deemed to be 
securities to which sub section ( 3 ) applies 

( 3 ) For the purposes ofass^ment to income*tax or super¬ 
tax m the case ofany such person, the income from any secunties 
to which this sub section applies shall be deemed to accrue 
from day to day, and in the case of the sale or transfer ofany 
such securities by or tohimsliallbedeemed to have been received 
as and when it is deemed to have accrue^ . 

Provided that this section shall not apply if such person 
proves to the satisfaction of the Income-tax OfTiccr that the 
avoidance of income-tax or super tax was exceptional and not 
systematic and that there was not in his case in any of the three 
preceding years any such avoidance of income-tax or super-taX 
or that the provisions of section 44 -E have been applied in his 
case in respect of such income 

( 4 ) If any person fills to furnish any statement or parti¬ 
culars required under this section, or if the Income-tax Officer is 
not satisfied with any statement or particulars furnished under 
tins section the Income-tax Officer may make an estimate of the 
amount of the income which, under the foregoing provisions of 
this section, IS to be deemed to form part of the person's total 
income for the purposes of income-tax or super-tax 

( 5 ) If any person without reasonable excuse fails to fur¬ 
nish any statement or particulars required under this section, 
he shall be liable to a penalty not exceeding five hundred rupees, 
and to a further penalty of the like amount for ev er> da> after the 
infliction of such penalty dunng which the failure continues 

( 6 ) For the purpose of this section the expression 
“ secunties ” includes stocks and shares 

History—.Trr notes under section 44 E 

Scope of Section^This section rchfes to a different bet of circum 
stances from th<^e contemplated f>y section 44-E, and is intended to apply to 
cases where a person systemalicailv selli securities jiist on the eve of a 
dividend or interest pavment and (without any simultiiicous arrangement) 
buj-s them back soon after so as to convert the dividends, etc , into Capital 
receipts The section can be applied only if tax has been avoided at least 
to the extent of ten per cent The section d6ca not however require nnv 
buying back as a necessary condition 

Proviso —^Tvvo cases are excepted (1) if the avi) dance was not lyite- 
matic, as evidenced the tax payer’s recoros for the three vears prcced ng 
the year under consideration and (2) if section 44-r has been appl eil 
The latter condition is intended to avoid double taxation m respect of the 
same income, but there is no provision against the dotible taxation of the 
same interest or dividend at the same moment, w > once in ll c hinds of 
the evader under this section and agam in the hands of the pertons with 
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whom he had dealing's hut such double taxation uill prcstuiiably not be 
made 

Estimate—'11 the iicrson fails lo fumish information the Income tax 
Ofliccr has perforce to make an estimate 

Exceptional and not aystematlc —W ith reference to tlicsc wonls 
occurring also in Uic corrcapfmdmg United Kingdom Statute (section 33 
of tlic I inance Act of 1927) it was held tliat the words primmanly have 
relation to numlxr ‘Systematic did not mean planned or devised (as the 
Crown argued) liecausc the ttiore planned or devised the more exceptional 
the avoidance would be fn the context the ‘exception’ is to the sj'stem 
therefore a single avoidance is not s>3tcmatic but exceptional Similarl> 
avoidance will not be sjstcmatic merei> because there are a number of sales 
at one lime On the otlier hand in oidcr to escape tins section, tlie assessee 
has to show that the admitted avoidance is exceptional and not systematic, 
j e not a part of a system of avoidances and that there lias beennosucli 
avoidance in the last three vears Hilslond v Inland Revenue 20 Tax 
Gas 4-16 (1936) 2 Kn ‘:42 

Deemed to accrue/'—The words show that m fact the income docs not 
So accrue and merely lay down a foniiola lo tslimale the tax av*oided 
Penalty#—Compare sub section (6) of section 44 E 
Limitation—The limitation m section 3-f will obviousl; apply t) this 
section a!«o 

Appeal—An appeal against penalty under subsection (5) hes under 
section 30 An appeal against the apportionment would obviously he a* 
part of the appeal against Uie assessment 

Continuing oRence-^« notes under section 51 


CHAPTER VI 


RtcovEUY 01 Ta\ and Penalties 
45 Any nmount specified as payable in a notice ofdcmand 
T« wh™ ( 3 ) of EKtlOn 23-A Of 

under section 29 or an order under sec¬ 
tion 31 or section 33 , shall be paid within the time, at the place 
and to the person mentioned in the notice or order, or if a time 
is not so mentioned, then on or before the first day of the second 
month following the date of the semee of the notice or order, 
and any as essee failing so to pay shall be deemed to be in default, 
provided that, when an assessee has presented an appeal under 
section 30 , the Income-tax Officer may m his discretion treat 
the assessee as not being m default as long as such appeal is 
undisposed of 

Provided further that where an assessee has been assessed 


in respect of income arising outside British India m a country 
the laws of wlucli prohibit or restrict the remittance of money to 
British India, the Income tax Officer shall not treat the assessee 
as in default m respect of that pact of the tax which is due in 
respect of that amount of his income which by reason of such 
prohibition or restriction cannot be brought into British India, 
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and shall continue to treat the assessee as not in default in respect 
of such part of the tax until the prohibition or restriction is 
removed 

Explamlion —For the purposes of this section income 
shall be deemed to have been brought mto Biitish India ifu has 
been utilised or could have been utilised for the purposes of any 
expenditure actually incurred by the assessee without British 
India or if the income whether capitalized or not has been 
brought into British India m any form 

History—Thrs section corresponds to Seefton 29 of die 1886 Act and 
section 35 of the 1918 Act but is more detailed and elaborate This 
section Vi’as amended in 1930 and again lu 1939 %vhen the proviso and the 
explanation were added 

Notice of Demand —In respect of an initial demand bj the Income-tax 
Officer including penalties or interest under any of the appropriate 
sections there can be no default unless a notice has been served ty the 
Income tax Officer as required by section 29 stating tlie demand p3}’able by 
the assessee As regards the form of notice see tvIcs under section 29 

The references to sections other than section 29 are unneccssarj uj 
view of the change made m section 29 m 1939 so as to extend the latter 
section to cover demands under all orders passed under the Act including 
demands for penalties and interest 

Appellate and Revisional Orders—Where the amount isscssed b; 
the Income-tax Officer has not been paid pending the appeal and the appellate 
authority under section 31 enhances the demand the authority is expected 
to fix the time within which the demand or the additional demand as the 
case may be should be paid If no such time is fixed the demand or the 
additional demand is payable on the first day of the second month foUowmg 
the date of service of the notice or order, sec }t{ahonied Fond Mahomed 
Shaffee v Commissioner of Income lax, 3 I T C 67 regarding the issue 
of a demand notice under section 29 instead of under section 45 

Stay of enforcement of demand—^When an appeal has been pre 
sented the Income tax Officer is empowered to stay the collection of tax 
till the appeal has been decided But no assessee can claim suJi postpone¬ 
ment as a matter of right Ordinarily where such sta> is granted it is 
restneted to the amount in dispute It should be noted that the proviso 
applies only to appeals under section 30—and not to tliose under section 33 

Default—As to the meaning of this word see notes under 'cction 46 
infra The time mentioned in the notice or order need not be later than the 
first day of the second month following the date of service of the notice 
or order 

Frozen assets abroad.—It is dear that the onus he-, on ihc a«^esste 
to show that his case is covered the second proviso The laws of tlie 
foreign country (which arc questions of fact to the Courts of Bntish 
India) will presumably include executive acts of Foreign Govemments 
Tiaving the same effect viz , that of prohilxtiag or restricting the remittance 
of money to British India 

i-no 
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Re’\(l»ng the proMSO as a ■whole it »s dear, from the words ‘cannot be 
brought into British India , that the real test for the applicability of the 
proviso IS whether the foreign moni^ can be brought into British India 
either (hrecti) or through other counines whether in cash or m bind 
Obviously, it is not merely sufficient that the money could be taken out of 
the foreign country for example it may be possible under the laws of the 
foreign country to take the monqr to some other foreign countr) avith 
similar restrictions about evport of money but not to a country from where 
the monc) can lie brought into British India 

That part of the tax — The calculat on of the tax is apparentl) to be 
made on the basis of section 17 that is on a fro rafa basis This seems 
also to l)C the official \iew 

Default—Default in re peel of frozen assets will according to the 
strict letter of the proviso commence «»tntdiaffly after the frozen assets 
become liquid and not necessarily after the normal interval laid down m the 
mam part of the section 

Explanation —It w ill be t otwl that the explanation is qual fied hy the 
words for the purposes of this section , it cannot therefore be extends as 
an explanation to section 4 as a matter of course The aionls could liave 
been utilised and m any form' have been put in to make the provisions as 
wide as possible "nic questions likely to arise out of the esplanation will 
ordinarily be questions of fact any differences between the assesses and 
the Heaenue Authoniies Iwing compo«cd by the usual appellate machinery 

4<3 (i) When anassessec is in default in makm? a pay- 

m‘’nt of Income-tax, tlie Income tax 
Mode and I me of recovery Offi cf may m bis discretion direct that, 

in addition to the amount of the arrears, 
a sum not exceeding that amount shall be recovered from the 
assessee by way of penalty 

fi A) For the purposes of sub section (t), the Income- 
tax Ofli er may direct the recovery of any sum I“ss than the 
amount of the arrears and may enhance the sum so directed 
to be recovered from time to time in the case of a continuing 
default, so however that the total sum so directed to be 
recovered shall not exceed the amount of the arrears payable 

(a) Tne In-'om* tox 0 *fi ermay firward to the Collector 
a certifi ate under his signature sp-cifying the amount of 
arrears due from an assessee, and the Collector, on receipt of 
such certifi-at'*, shall proceed to recover from such assessee the 
amount sp'*cified therein as if it were an arrear of land revenue 

Provided that without prejudice to any other powers of 
the Collector m this b“half he shall for the purpose of 
recovering the said amount have the powers which under the 
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Code of Civjl Procedure, 1908, a Civil Court has for the 
purpose of the recovery of an amount due under a decree 

(3) In any area with respect to which the Commissioner 
has directed that any arrears may be recovered by any process 
enforceable for tlie recovery of an arrear of any municipal tax 
or local rate imposed under any enactment for tlie time being 
in force many part of the province, the Income-tax Offi er may 
proceed to recover the amount due by such process 

{4) The Commissioner may direct by what authority any 
powers or duties incident under any such enactment as 
aforesaid to the enforcement ofany process for the recovery of 
a municipal tax or local rate shall be exercised or performed 
when that process is employed under sub section (3) 

(S) If any assessec is in receipt of any income chargeable 
under tlie head “Salanes”, the Income tax Officer may require 
any p“rson paying the same to deduct from any jjayment 
subsequent to the date of such requisition any arreare due From 
such assessee, and such person shall comply with any such 
requisition, and shall pay the sum so deducted to the credit ot 
the Central Government, eras the Central Board of Revenue 
directs 


(6) If the recovery of income-tax m any area lias been 
entrusted to a Provincial Government under section 124 (tjoj 
the Government of India Act, 1935, the Provincial Governrnent 

may direct with respect to that area or any part thereot mac 

income-tax shall be recovered therein with, and asanadclitio 
to, any municipal taxor local rate by the sam** person and m 

same manner as the municipal taxor local rate is rccovere 


( 7 ) Savem accordance with the provisions of sub se non 

(1) ofsection 42 or of the proviso to section 46. no P*"®? ,, A 
forthe recovery of any sum payable under this Act shall be 
commenced after the expiration of one year ^om t V 

the financial year in which any demand is made un 

Provided that where the sum payable is to 

paid by instalments the period of one year hn'™ ' . 

shall be reckoned from the date on which the last of such 
instalments vv'as due 


History—This senion inserted^f 1^ and 

section 36 of the 1918 Act S«l^^ Sub-section (6) was alterefl by 
tlie proviso to sub section (2) in 1933 Laws) Order 193" Tlie 

the Government of India SS wnSquent.al on the amend 
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In 1941, the words m respect of the attachment and sale of debts due 
to the assessee and m respect of the attachment and sale of debts due to a 
judgment debtor were omitted thus making the powers wider 

Mode of recovery—Section 46 (3) and (4) provide for cases -Hhere 
a special whole time income tax staff for the actual collection of the tax is 
employed m anj area Where sudi a staff is employed the Comimss oner 
of Income tax mn> confer upon that staff any of the powers for the enforce 
ment of any process for the recovery of a municipal tax or local rate 
imposed under any enactment which is in force in any part of th province, 
e g the powers of distraint if the Income-tax OOicer is satistied that tJie 
failure to deduct tax was wilful In other areas and in the areas in whidi 
<1 special staff is employed wheic the powers for the recovery of municipal 
taxes or local rates have proved insufHcient the Income-tax Officer may, 
under section 46 (2) forward under his signature a certificate specifying 
the amount of arrears due from an asses«ee to the Collector of the distnet 
and the Collector of the district on receipt of sudi a certificate must pro 
ceed to recover the amount specified in the certificate as if it were an arr'*ar 
of land revenue The Collector has without prejudice to any other power 
he maj have the power to attach and sell a debt due to a defaulter to 
recover the arrears 

Salaries_Where the defaulter is a salaried person the Income tax 

Officer maj under the provisions of section 46 (5), require the person 
paying salary to sucli assessee to deduct from any subsequent payments 
of salary any arrears of tax due from such assessee vvhetlier those arrears 
are due on account of tax on ‘salary or on income from any otner sources 
or on account of any penalty 

Limitation - \ proceedings for recover) evn be commenced after 
tlie expiration of one )ear from the last day of the year m which the 
demana is made with the exception of the special cases referred to in sub¬ 
section (1) of section 42 and in the proviso to section 4S The former 
refers specially to arrears of tax due from a non resident Tor the collection 
of such arrears no time-Iimit is presenbed as such arrears may be recovered 
front any assets of the non resident which may at any time come within 
British India 

The limitation applies only to the commencement of proceedings for 
recovery and has nothing to do with the time within which such proceedings 
should be completed ^Vhere pending a decision of a High Court or for 
some other reason an assessee is illowcd to defer payment recovery pro¬ 
ceedings will be commenced wilhm the tune limit in order to safeguard 
the revenue In such cases if a recovery certificate is issued to the 
Collector for example he will be mfonned at the same time to defer takin" 
action on it 

Proceedings—The phrase proceedings for the revoverj of any sum 
payvble under this Act should be interpreted as relating to proceedings 
taken under section 46 Tlie issue of a notice of demand under section 29 
IS not a proceeding for tlie purpose of this section 

Proceedings for recovery begin only when the Income-tax Officer for 
wards a recovery certificate to the Collector under sub-section (2) 0* 
section 46 or takes other action under sub section (3) (5) or (6) The 
imjosition of a pcnaltj is not a commencement of recovery proceedings 
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(wi) The above remarks regarding recovery of tax apply also, under 
the proMsions of section 47 to the reanreiy of any penalty imposed under 
section 25 (2), section 28 or sub-section (1) and (1 A) of sedion 46 
Default—Sub-section (1)—‘Default is a French word 
"I don’t know a larger or looser word In its largest and 

most general sense it seems to mean ‘failing’," per iTjre, C / , m Doe 
and Dacre v. Daere, 1 B & P 2S8 

‘Default’ IS a purely lelative term like negligence ’ It means 
nothing more, nothing less, than not doing what is reasonable under 
the circumstances—not doing somcthit^ which you ought to do having 
regard to the relations whi^ you occupy towards tlw other persons 
interested m the transaction’—per Brmvn, L / , in Re Young and 
Harslan, 31 Ch D 174, anil Collins, L J , m Re Woods and Lewis 
(1898) 2 Ch 211 (Stroud) 

In this section ‘default’ simply means failure to pay It should be 
noted that under the proviso to section 18 (7) a penalty cannot be levied 
under section 46 on a person who is bound to deduct tax at source and pay 
the tax but has not done «© unless there is wilful failure on his part to 
deduct and pay 

Payment of income-ta* —The words refer to the payment or the 
demand m a demand notice under section 29, and not only to tax proper as 
distinct from penalties or interest, and clearly include payment of sums 
ansmg out of appellate or rcMSiooal orders resulting m enhancement of 
demand See section 47 

Attachment of debts—Under the 1886 Act, not only could the Col 
lector recover arrears of income-tax with arrears of land revenue or muni 
•cipal taxes but his orders had the force of a decree of a Civil Court, and 
he could enforce them hke such decrees The power was taken away in 
1918 but was indirectly available through some of the Provincial Acts 
governing the collection of arrears of land revenue or municipal taxes 
The power was restored m 1933 through the proviso to sub section (2) 
and was widened m 1941 by the omission of the words 'in respect of 
attachment and sale of debts, etc ” 

Appeal_Since 1st April, 1939 an appeal lies to the Assistant Com- 

mi«sioner (and higher authorities) against penalties levied under this 
section, but only if the lax is first paid, see section 30. 

Police Officer— Executing vrarrants —In the absence of the Coii- 
uussioncr's orders under sid>-sections (3) and (4) of this section the 
Collector has no power to is>vc a distress warrant for the realisation of 
arrear of mcorae-tax as though they were arrears of Municipal tax Nor 
has the Collector auOionty to issov vndn ^ •wMT.rrft to cm tffw cd *ic 
Police nor is such a Police Officer exeaitmg such a warrant acting in the 
execution of his duty as a Police Officer, consequently, resistance to such 
Police Officer is not an offence under section 353 Indian Penal Code, 
Jaxram Sohu v Emperor, 1 I T C 201 

Arrear of Income tax—Not same as arrear of Land Revenue ■— 
The effect of the Act is not to convert income-tax into an arrear of Land 
Revenue due in respect of the land which may be brought to sale for the 
realisation of income-tax, but rocfdy to extend the procedure prescribed by 
Ihe Revenue Recovery Act to the recovery of arrears of income tax. 
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A sale of land, therefore, for enforcement of payment of income tax 
e\ eii though made under tlie Rent Recovery Act does not give the piu^iaser 
a preferential title free of all encumbrances Ckinnamntal Acht v Chena 
Miithu Sattkkkalht Jiov/tker, 1935 I T R 364 

In a case, again m whicli a mortgaged property was sold on account 
of the default of income tax of one of the sharers it was held that the sale 
affected only the defaulter s share m the mortgaged property and not the 
shares of the other sharers Kadir Mohidecn Maracayar v Muthukrtshna 
Iyer 1 I T C 6,26 Mad 230 12 ML.J 368 

See also Ibrahxm Khan v Ronpasaiin Natcken, 28 Mad 420 a case of 
sale for al kari revenue and S'anitaraR v Romartwomi, 41 Mad 691 a case of 
sale of land on which there was a charge on account of a Land Improvement 
Loan from Government As to whether the Collector can attadi or se’l 
property held by the Income-tax Officer to belong to the assessee but dnuned 
and admitted by the assessee to be the proper^ of some one else see 
Secretary of State v Radha Stvatm Sat Sang 1945 I T R 520 (All ) 

‘Certificate’ procedure under the Public Demands Recovery Act — 
It IS not necessary for the Certificate officer to offer evidence of any orde*’ 
ha\ mg Ixen made directing the certificate to be filed When a statute directs 
a document to be filed m an office the direction involves no forma! or techni 
cal procedure All that is required is that the document should be preserved 
m the office in such condition that it can be produced when required 
Doorga Prasad v Secretary of State 1945 I T R 28a (PC) 

The arrear of tax under section 46 (2) of the Indian Income tax Act 
specified m the certificate sent to the Collector is a public demand payable 
to the Collector within the meaning ol the Bengal Public Demands lieacnery 
Act 1913 (ibtd ) 

The reference to the certificate holder as the Secretary of State for the 
Income tax Officer instead of * the Secretary of State' does not %itiatc the 
certificate (ibid ) 

Priority—Claim of Crown—Income tax —In Collector of Moradabad 
V Muhammad Dm 2 AU 196 if ivis held fhat the Common Law of England 
under which the Crown had a priority of claim in respect of debts was 
applicable to India also This view was dissented from m Ramachandra v 
Ptichaikanni 7 Mad 434 m which it was held that except in the case of a 
claim for land revenue which is definitely charged on the land by statute, the 
Crown had no priontj of claim This decision was given having regard to 
histoncal Considerations under which the present Government in India 
merely succeeded to the rights and liabilities of the East India Company A 
doubt howe\er was expressed as to the position m Presidency tow-ns which 
were under the jurisdiction of the old Supreme Courts and m which the English 
Common Law had been applied The position wms again reviewed in Bank 
of Upper India v Administrator General 45 Cal 653 m which it was held 
following the ca«es below Re Henley & Co {1878) LR 9 ChV 469 
Nesu 9oulh Wales Taratwn Commissioners ^ Palmer, (1907) A C 179 and 

Revy Wells (1912) 16 East 278 282 that the Crown had priority over 
a second mortgagee but not over a first mortgagee both being Lnghsh 
mortgages The rofio deculendt was that the first mortgagee had n right 
of propert> wl ercas the second had only a right of redemption which tiic 
msolvent owner also had and that as between concurrent claims the Crown 
rnd precedence It was also held that the rule wtis of universal application 
in the absence of statutory provision to the contrary It should be noted 
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however, that the Bank of Upper Indta ease was a case m the ongmal juris 
diction of the Calcutta High Court 

Attention is also milled to the dicta of llie Prm Council m Raaho 
Prasad v Mcvxdal, 34 All 223 (PC ) 

It was held m .fonirom i^amesAiiXir \ J/cry Pm/o, 1934 IT R 58 11 
Rang 467,AIR 1934 Rang Z {fdQov^eA in Secretary of Slate for Indus 

V Ma Nynn Me and olhers 1937 1 T R 560 A I R 1937 Rang 380. 
which rcvieivs the authorities) that in respect of income-tax already assessed 
the Crown had a ngbt of preference over unsecured debts and if there arc 
funds m the Court s custody of which payment can be made, the Court can 
order payment without prior attachment The fact that a creditor has at 
tached the assessees propertj can give him no preference over the Crowru 
An attachment confers no title to property The question of precedenc** 
over secured creditors has not been deeded 

A deasion to the same effect a> in Sontram Romes tuar v Jl/ary Pinto, 
1934 ITR. 58 was given bj the Bombay High Court m Goiemor General 
t« CouHCil V Cholalal Shivdas and another 1939 ITR 411 (Bom.) 

Though the Collector acting under section 46 (2) can everasc all tlie 
powers of a Civil Court for the purpo c of reco\ering income nv he i« not 
really a Civil Court and there can be no question of rateable distribution 
between him and other creditors under section 73 C P C Seereiar^ of Stale 

V Ma Niem Me. 1937 IT R 560 (Rang ) 

Though income ta-x relates to the income of a particular i)triod it be 
comes a debt due to (lie Crown when demand is made under sections 29 and 
45, and is not a debt due for anj particular period Doorpa Prosod v 
Secretary of Stale, 1945 ITR 28S (P C) 

Debts due to the Crown —Under section 49of die Pre»idenc) Towns 
Insolvency Act debts mdude not only debts already Income due but also 
debts provable within section 46 (3) of the said Art tv ' all debts and 
liabilities present or future certain or contingent, to which the debtor u 
subject when he is adjudged an insolvent or to which he may become subject 
before discharge by reason of an obligation incurred before Uic date of such 
adjudication Accordinglj, when a person who carried on busmess m 
1934-35 was adjud^ an insolvent m June, I93:> by which date no assess 
went had been made on him for 1935 36 on the income of 1934 35, it was 
held that tax for 1935-36 though assessed after June 1935, should be given 
priority and paid m full before a dividend could be declared to other credi¬ 
tors Secretary of State V Official/fsstffnce 1937 ITR 677 (Sind), see 
also Manieiam C^tUyar \ Intome-iax Officer, Madras 1938 ITR 180 
(FB) 

\s regards the present position of t))C bw m Digbnd regarding 
pnonty of Crown debts m the winding op of cooipanies *ee Pood ConlroJltr 

V Cork, (1923) A.C 647 Income-tax i> a necessary expetue of Ixpn btion 
and ranks prior to the liquidator s ebim for remuneration In re B«n\ Ft’kai 
hUn\ng Co, Ltd 12A.TC 624, 18 Tax Cases 632. "Xo Governor General 
Ilf Council V Shirontani Sugar Mills, UJ, 1^46 ITR 248 the Federal 
Court deadttl that in respect of cmnpaaies the Crown is not entitlcfl to any 
p-rrogative priority or pref rentul rights of treatment save those ex 
pressh conferred and limited by the CoRipanics Act itself, in particubr by 
sections 230 and 232 (2) In Uiis respect iJie positicn m the Umled King 
dom IS Use same. i e the Crown is bound in rt<p«t of liquidation of C«»i 
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panics “ to a statutory scheme of ndministration wherein the prerogative right 
of tlie Crown to priority no longer exists" (per Lord Wrenbury in Food Con- 
troller v Clerk) 

Companies—Wmding up—Priority of taxes—Section 230, Indian 
Companies Act— 

" (1) In a winding up there shill be pud in priority to ail other 
debts— 

(o) all re\cmte, taxes, cesses, andl rates, whether payable to the Crown 
or to a local authority, due from the company at the date hereinafter 
mentioned and having become due and payable within the twelve months 
next before that date, 


(2) The foregoing debts shall— 

(fl) rank equally among themsehts and be paid iii full, unless the 
assets ire insufllcicnt to meet them, in which case they shall abate in 
equal projKirtion, 

»«•*** 

(3) Subject to tJie retention of such sums as may be necessary for 
the costs and expenses of the winding up the foregoing debts shall be 
discharged forthwith so far as the assets are sufficient to meet them 

(4) In the event of a landlord or other person distraining or having 
distrained on any goods or cflects of the company within three months 
next before the dite of a winding up order, the debts to which priority 
is giviji by this section shall be a first charge on the goods or effects so 
distrained on or the proceeds of the sale thereof 

Provided that in respect of any money paid under any such charge 
the landlord or other person sliall have the same rights of priority as the 
person to nliom the payment is made 

(5) The date hereinbefore in this section refened to is— 

(a) in the case of a company ordered to be wound up compulsorily, 
which had not previously commenced to be wound up voluntarily, the 
date of the winding up order and 

(6) in any other case, the dale of the commencement of the wmding- 
up' 

Pnonta under this section can apparently be claimed only if the assess 
ment has b^n made nnd also fallen due before the date referred to above 
It will be notyl that there is a difference in this respect between the Companies 
Act and the (Presidency Towns Insohcniy Act See Governor General vi 
CoKucil V j-Wofliam Sugar Mills Ltd, 1946 I f R 248 (PC ) "Where 
the case i oifc oi discontinuance of business or of succession to it the pro* 
•visions of secti^s 23 and 26 of the Income tax Act will come info operation 
Bankruptcy—Proof of—In Cahert v Walker 4 Tax Cases 79 
It was held that rt proof made m hatikniptcy by a Collector of Taxes in res 
fwet of arrears of income tax due could not be expunged on the ground 
that the debtor had not m fart made tlie proEt assessed This decision 
WM folloned by the Oudh Chief Court in Dmshaw & Co v locomi-nu: 
opcer Liicknmo, 1941 1 T R 215 and definitely dissented from by the 
S I T Genemor General m Carnal \ Sargodha Trading 

euch'^rtscr'" '■“peni”? <>' assessments in 
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The words 'other legal proceedii^; ni section 171 of the Indian Com 
panics Act include proceedings 1^ revenue authorities under section 46 (2) 
of the Income tax Act therefore before sending the requisite certificate 
under section 46 (2) to the Collector, the Revenue should apply for leave 
of the Court, regulating the liquidation, under section 171 of the Companies 
Act Governor General in Cottneil v ShtromaH% Sugar mills, 1946 I T R 
248 (F C ) 

In In re the Watchmaker's Alliance and Ernest Goodes Store Limited, 
5 Tax Cases 117 the liquidators of a company paid away all the assets to 
contributories and others without making provisions for a Crown debt for 
income-tax Held, that the liquidators misapplied the assets withm the 
meaning of section 10 of the Companies (Winding up) Act 1890, and 
must pay the amount of the Crown debt, and that, in default of payment, 
a writ of attachment was issuable as a matter of right (he Court having 
no discretion in the matter See section 230 of the Indian Companies Act 
set out supra 

Can Crown sue for recovering tax Section 46 is not exhaustive 
of the remedies of the Crown to recover arrears |Of income-tax and does 
not preclude an application to a Court for payment out of funds m the 
hands of the Court, and it is not necessary for the Crown before making 
such an application to obtain a decree against thr assessee or to effect an 
attachment Mamekam Cfiettyar v Tneotnc tax Officer Madras, 1938 
I T R 180 (Mad ) 

Section 46 presenbes a summary remedy bu^ it is not only remedy 
The tune limit laid do^vn in section 46 (7) apphts only to proceedings tmder 
that section 

When income tax is assessed it becomes a debt due to the Crown 
which as a creditor has the ordinary right of suit against the assessee then. 
IS nothing in the Income-tax Act faking away this right 

A suit for recovery of arrears of incomc-taX being a suit of a civil 
nature can be maintained under section ^ of the Civil Procedure Code, and 
would be governed by Article 120 if notTby Article 149 of the Indian 
Limitation Act > 

It IS open to the Income tax Officer' ^nder section 49-A to set off 
against refunds due to the assessee arrears of income-fax due from him even 
though the limitation laid down m section 46 (7) may have expired Indrr- 
chand v Secretary of State 1941 I T R 673 (Pat ) 

As to the right of the Crown to recover taxes generally by action 

If the newly created ilufy is sunply an obligation to pay money 
for a public purpose, the general nile would seem to be that the pay¬ 
ment cannot be enforced in any other manner than that provided by 
the Act It is however a general rote that where an Act 

of Parliament creates an obligation to pay money, tlie monqi may be 
recovered by action, unless some other provision is contained in the 
Act that is unless an cXdusive recovery is given, and the question 
may anse whether the particular reowdy given by the Act is cumiH 
lative or substitutional for this right of action Maxweirs liitrr- 
prefation of Statutes 6th edition, pp 710 and‘7ir 
1-131 
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In tlie United Kingdom, section 169 of Uic Act of 1918 expressly alIo^ys 
the Revenue to.ricover tax b)' suit as trcll as by summary means speciaJIy 
provided In the Act. 

In In re H^n/ey 6- Co., 1 Tax Cases 209 in whiclx a Company was 
being wound up under the supervision of the Court, the Court of Appeal 
(fames, L.J.) said; "There is nothing to prevent the Crown from suing 
Uie company or distraining tlieir chattels, not only on the property, but 
anywhere else” for the purpose of recovering income-tax to which the 
Crown has under the English law a prior claim over otlier debts." But see 
Food Controller V. Cork, (1923) A.C. 647. 


47 . Any sum imposed by way of penalty under the provi- 
„ _ . ... • sions of sub-scctiou (a) of section 35, 

sub-scction ( 6 ) of section 

44-E,sub-section (5) ofscction44-F or sub-section (i) ofsecticn46 
or any interest payable under the provisions of sub-sections (4), 
(6), 0 ) or (8) ofscction 18-A shall W recoverable in the manner 
provided in this GJiaptcr for .the recovery ofarrear of tax. 


History.—This section whicli appeared for the first time In 1922 was 
amend^ in 1939, and.again in 1944. This section has been put in out of 
abundant caution} for u is dear from sections 29, 45 and 46 that'income- 
tax’ for the purpose of section 46 indudes the various penalties under 
section 25 (2), section 28 and section 46 (1), and is the more so since the 
comprehensive amendment of section 29 In 1939. 


.. ^ GHAPTER vn. 

Refunds. 


48 . (1) If any individual, Hindu undivided family, com- 
' pany, local authority, firm or other associa¬ 
tion of persons, or any partner of a firm 
or member of an association individually satisfies the Income-tax 
Officer or other authority appointed by the Central Government 
in this behalf that the amount of tax paid by him or on his behalf 
or treated as paid on his'behalffor any year exceeds the amount 
with which he is properly chargeable under this Act for that 
year, he shall be entitled to a refund of any such excess. 

(2) 'pie Appellate Assistant Commissioner or the Appellate 
Tribunal in.tlie exercise of their appellate powers if satisfied to 
thcilike effect shall cause a refund to be made by the Incom_^ 
tax Officer of any amount found to have been wrongly paid 
pr paid in excess.- v > 

Cs). )Vhere income of one peison is included under any 
provision of tlps^ Apt m the total income of any other perwn 
such' other person Only shall .fie entitled 'to a refund under this 
section in respect, of such income. ■ 
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(4) I'Tothmg m this section shall operate to validate any 
objection or appeal which is otherwise invalid or to authorise 
the revision of any assessment or other matter which has become 
final and conclusive, or the review by any cfficer of a decision 
of his own which is subject to appeal or revision, or, where any 
relief IS specifically provided elsewhere m this Act, to entitle any 
person to any relief other or greater than that relief or to entitle 
any person to claim a refund of tax payable before the ccmmence- 
ment of the Indian Income tax (Amendment) Act, 1939, which 
be would not be entitled to claim but for the passing of that Act 
Rules 

The following are the rules relcrent to this section 
R 36 prescribing the form of application in the case of a person 
residing in British India 


R 36-A 111 the case of a person not resident in British India 
ijUtr being divided into two parts t>i2 , (c) applications for the first time 
as non resident and (i) applications in later years as sudi 


Bale 87 requiring returns of income to acdompany applications under 
Rules 36 and 3^A 


Rule 38 similarl) requiring the production of certificates, granted 
under <ection 18 (9) (deduction of tax at source) and section 20 (dividends) 


Rule 39 prescribing the Income tax Officer to whom the application 
has to be made 

Rule 40 pemits applications for refund to be presented m person or 
through an agent or by post 


History—There were no statutory arrangements for refunds under the 
1886 Act tesed on the total income and on dilTerence of rates The first 
provision for sudi refunds ^vas made in 1916 when higher rates were intro¬ 
duced and the graduation made steep In the first instance the procedure 
was regulated bv rules made by the Local Governments In 1918 the Act 
itself provided for refunds— see section 37 of that Act The section was 
amplified in 1922 and again successively m 1928 1930 and 1933 and was 
recast once agatn in i939 

Scopt of Section—^Tiu* section is now sicople All that owe has to 
see is (1) the amount of tax properly chargeable on the daimant, ♦ e with 
reference to his total income and the relevant provisions of exemption 
etc , and (2) the amount of tax already paid by him (t e , whether at 
source under section 18 or otherwise) or on hts behalf (1 e , dividends 
etc , after deducting relief received In the company if any) But when 
the income of one person is treated as that of another, e g , sections 16, 
44-D 44-E refund will be given only to the latter per«on 

Applies to supertax also—SectioD 48 as it stool before 1939, 
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provided onJ> for refund of Inconic-tax, iind even of lhat, only so far as it 
was collected or suffered nt source, f < , in respect of partners of repstcred 
firms, owners of scainlies and shareholders of compinics 

Also tlip section ipplicsl onl> when the claimant’s own rate of tax was 
lower than the maximum. OOier cases, t e , not covered by the section 
were dealt with under section 48 A (introduced in 1931 but now deleted) 
The section now applies both to super tnx and to income tax 
Dividends—Before 1939, dividuids were not taxed m the hands of 
the shareholder who, however, could claim a refund (of income tax only 
as at present) Now dividends are not so exempt but credit is given to 
the sharchokkr for Uic income-tax appropriate to the dividend on the 
assumption tint the dividends had been taxed at the maximum rate of m* 
come tax See sections 16 (2) and 18 (5) 

Who can claim refund—^Undcr tin. sulion now, ati> categor) of 
asscisw can claim a refund, if the amount of tax paid by him or on hiS 
behalf is m excess of what is properly diargnblc 

On hia behalf—For examples of pa>ment on behalf of another, Ji«. 
sections 18, 24 B, 40 to 42, 44-A to F, 49 B. and 49 C, also proviso to 
section 23 ($), sections 23 A (2) (n) and 26 

The general plan of the Act, and m partiailar Uic deliberate amend¬ 
ment,of section 24 (1) (about set off of losses) so as to neutralise judicial 
rulings and cliange departmental practice founded on such rulings, would 
seem to show Uut tax is not in an> sense paid by an unregistered firm on 
behalf of Its partners, or by a non desenpt association of persons on behalf 
of Its members, but the question has not been before the Courts 

‘Properly chargeable'—Tliesc words obviously mean chargeable with 
reference to his total income and total world income as computed m accord 
ance with the Act 'Hicse words arc reminiscent of the words "all relevant 
circumstances' in section 24 of the United Kingdom Finance Act, 1923 
Tile main reason why claims for refund ansc is the s>slcin of deduction 
at source or taxation at source, when the deduction is made at the maximum 
rate or some other rate Ingher than the pajcc’s appropriate rate of which the 
pa)er has no knowledge, but that is not Uic only reason 

Indian States —^The section does not cover eases of refunds to Indian 
states (bolding securities, for instance, as part of a business) taxed under 
the Government Trading Taxation Act, but a claim for refund cannot arise 
so long as a company is taxed at the maximum rate of income-tax 

Change from accrued to cash bails — \ay c i‘ fir ildu ' 'f*"* 

» e , o'l the same income m the hands of the same person can no hoddiojt 
dealt With under this section, but as to whether the taxation of the same 
twice, once m each year on a different basis will amount 
1o double taxation see notes under section 13 and also under section 14 
I Review or revision—-Under the guise of .a claim for refund a” 
a fcessee cannot demand a review or revision of hts assessment which 
o&erwise not open to him See sub-section (4) It remains to he decided 
CiJ^ver. whether a re-examination on fresh fads will be h revision or 
«• revi?H^ A strict view of sub-section (4) would mean that sub-section (V 
Ms opei^tive Onl) in cases where the applicant had not been assessed l«fore, 
t on tTO-^her hand, a lenient view would put a premium on iheiieghgencv 
Aoion assessee in iailing to place before the authorities m the first instance aU 
^thefevidence on wttt^ he relies for his reliefs There is really a lacuna m 
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this Act , to cover cases where owti^ to sufhaent cause the assessee ts 
unable to produce such evidence in the first instance and this gap seems to be 
filled in pract ct by a liberal appbcation of section 3a to cases to which that 
section does not literally apply 

With effect from 1st April 1940 refunds to non residents are allowed 
by the same officer as has jurisdiction to assess them ‘tee notes under sec 
tions 42 and 43 

Anticipatory certificates of deduction of tax — The ii ces it) for 
making a claim for refund of tax on interest on Government securities (and 
also in respect of the tax on salaries paid to non residents) can in many cases 
be avoided by obtaining a certificate from the Income-tax Officer under 
section 18 (3) to the effect that the total income or total world income of 
the recipient is not liable to tax or ts liable only at a rate Jess than the 
maximum rate 

Cash refund procedure — In cases where a cash refund is necessar), 
the procedure laid down m rules 36 to 39 must be followed The application 
must be made m the form presenhed m rule 36 by persons resident m 
British India and m that prescribed by rule 36-A by persons not resident m 
British India and venfied m the manner laid down in those rules and must, 
under rule 37, be accompanied ^ a return of the total income or of the 
total world income as the case may be in the form prrsenbed in rule 19 
(or in rule 19 A if the refund claim relates to an assissment jear earlier 
than 1939-40) unless such a return has previouslv b en made A false 
statement m such a return or in such a verification is punishable under the 
provisions of section 182 of the Indian Penal Code Fhe applt 

cation must also where necessary be accompanied by the certificates men 
tioned in section 18 (9) or section 20 Rule 39 presenbes the Income tax. 
Officer to whom an application under section 48 should be made 

Where the applicants reside m India instead of issuing a refund order 
payable at a Treasury or a branch of the Imperial Bank of India, the amount 
of refund due may be remitted by money order if the Income-tax Officer 
concerned is satisfied that this course is more convenient In that event the 
cost of the money order will be borne b) Government and should not be 
deducted from fhe amount to be refunded If the applicant resides out of 
India the amount of refund under section 48 or 49 of tJie Act will be 
remitted to them by a bank draft or monej order at their cost unless they 
appoint agents to receive pavment in India {Income tar Manual ) 

Application by agents—If an agent wishes to make a refund claim 
on behalf of a non resident who is being assessed through him he 
will be required to show that he has been duly authorised in proper legal 
form to send the necessary forms so that his act will bind his principal 
(Income tax Manual ) 

In other words the fact that the Income tax Officer appoints a person 
to be the agent of a non resident under section 43 will not enable that agent 
to claim refund of tax due to the non resident unless the latter authonses 
the agent to claim and receive the refund on the non resident s behalf 

Limitation period—J’ee section 50 

Dividends and Interest on Bonds—^The person eligible for refund 
of tax m respect of these items is the person to whom the income belongs 
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and who IS taxable on them See notes under sections 3 and 8 as regards 
sales cum interest or ditidend 

If however the case is dealt with under sections 44-E or 44'F then the 
person actually taxed on the interest or dividend would be eligible for the 
refund also 

Onus of proof—"The onus of proving the claim to refund (and 
therefore of adducing satisfactory evidence of his total income and of toW 
world income) of course lies on the daimant, and if he fails to discharge it, ms 
claim should be rejected Certificates by income tax authonties in the 
United Kingdom or a Dominion, will nomi^ly be accepted as proof of the 
income assessing or assessable in that country Certificates of responsible 
officials in Indian States will also normally be accepted in support of claims 
presented by subjects of Indian States” (Income tax Manual) 

The Certificates granted under section 20 and rule 14 are however, not 
conclusive evidence by which the Income-tax Officer is bound He may, if 
he likes, take further steps to check the correctness of those certificates before 
granting a refund 

Company wound up —^What a shareholder receives m the winding up 
of a company is capital If a preference shareholder should receive arrears 
of dividend at the time of winding up, such arrear dividends are nevertheless 
capital That is, they are not dividends at all but represent a share of capital 
computed in a particular manner, In re Domtnton Tar and Chefnteal Co, 
Lid, 8 A T C 587 No refund of tax will be allowed on such dividends 
See, however, the special definition of ‘ dividend' tmder section 2 (6 , 

if, under that definition, a dividend is treated as income, it will clean) be 
eligible for such refund as may be due 

Deceased person’s estate—Title to refund— Sec section 49 
in various rulings like Gownd Saran v Commtssioncr of Income tax, AIK 
1927 Oudh 465, 105 I C 556, are now obsolete 

Appeals—^There was a right of appeal under section 50-A (since 
deleted) till \st April 1939, m respect ol relunfis but there was no fwrtwr 
right of reference to the High Court since the appeal was not under s« 
tion 30 or 32 As from 1st April 1939, an appeal lies in this respect also 
under section 30 together with further consequential rights arising out of 
appeals under that section 

False applications for refunds—As regards the penaltj fo*" 
application, see notes under section 52 

Trustees—In the United Kingdom, where there are sptcial pro” 
sions in this respect, if the trustee is resident and the beneficiaO 
dent, the right of the latter to refund depends on whether particular 
(securities) have been appropriated for the benefit of the particular bene 
ficiary and such appropriation cannot be as<umed Crazcslia\ v Conmits 
Stoners of Inland Reienue, 19 Tax Cases 715. 

In India the law is laid down m sections 40, 41 and 48 If shar« 
of benefietanes are ascertainable, they will be entitled to refund if any 
admissible, if not, no refund will be given 

Cumulative refunds under sections 48 and 49—As. to 
Ming granted cumulatively under both sections 48 and 49 or 49 A 
Burma Relief Order, see section 49 C 
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Dividends free of tax in the United Kingdom and India —Before 
the ad\'ent of section 49 B m 1939, the position was that if a dividend was 
paid free both of the United Kingdom and the Indian Income-tax, the total 
income for the purpose of section 48 did not include Umted Kingdom in¬ 
come-tax because section 16 authorised the inclusion of Indian Income-tax 
only The fact that for rehef under section 49 the United Kingdom tax >vas 
not deducted m computing the tnccmie eligible for relief did not affect the 
issue Section 49 B now makes a difference since according to it the tax 
paid by the company whether in Bnbsh India or elsewhere is deemed to be 
paid on behalf of the shareholder, it can be assumed from this that the total 
income should mclude the income-tax in respect of the dividend payable to 
tlie United Kingdom or other Government 

United Kingdom Law—In the United Kingdom there is no provision 
corresponding to section 48 of the Indian Act Rehef is claimed by asses 
sees, and granted eitlier by adju<tment dunng assessment or by refund or 
by tx)th The right of a shareholder to refund on account of the tax paid 
J?y the company on his dividends rests on /iidiciaJ pmouncements and not 
on any express provision as in India 

See notes tmder sections 16 and 18 

There is a hmited provision m section 24 of the Finance Act of 1923 
(subsequently amended) under whidi a person assessed under schedule E 
or schedule D may apply for relief if he has paid tax in excess beause of 
a mistake m his return or statement, and according to Taxation "Typical 
cases in which repajment under this section has been made are the following 

(o) omission to claim for certain admi<sible expenses eff, depre- 
aation not claimed m accounts or net annual value of buMiiess premises 
owned by the trader not deducted, 

m 

(c) Item returned as income which was clearly of a capital nature, 

(d) A trader including extraneous receipts (eg, betting profits) la 

his takings, *- 

(r) Purchases having been understated by reason of the omission of 
invoices, 

(/) Errors m stock sheets, 

(g) Duplication of amounts m lists of sundry debts or the indusion 
therein of bad debts previously written off, 

(h) The return of an item of income which was legally the income of 
an exempt person ’ 

In a case however, m which an assessee had Included certain rents m 
his trading receipts and been taxed thereon, and claimed later that the assess¬ 
ment should have been on the basis of schedule A (t c > notional rents), his 
claim was rejected Cammore Six WheHers Ltd v Inland Revenue, (1944) 
2A11ER 158 {CA)172LT 11.26 Tax Cases 301 

4S> (i) If any person who has paid by deduction under 

section i8 or otherwise Indian income- 
tax for any year on any part of his income 
Relief in respect of United proves to the satisfaction of the 
Kin^om twime-ui Incomc-tax OfficcT that he has paid by 

deduction or othcrtViie United Kmgdom 
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Income-tax for tlic corresponding year in respect of the same 
part of his income, and that* the rate at which lie was entitled 
to, and has obtained, relief under the provisions of section 27 
of the Finance Act, 1926', is'less than the Indian rate of tax 
charged in respect of that part of his income, he sliall be entitled 
to a refund of a sum-calculated on that part ofliis income at a 
rate equal to the difference between the Indian rate of tax or 
the appropriate rate of United Kingdom income-tax, whichever 
is less, and the rate at which he was entitled to, and obtained, 
relief under that section : 

Provided that in no ease shall the rate at which such 
refund is calculated exceed half the Indian rate oftax appropriate 
to the income of the person entitled to relief. 

(2) In sub-section (t)— 

(a) the expression “ Indian incomc-t.ix ” means income- 
tax and super-tax charged in accordance with the provisions 
of this Act; 

. ( 4 ) the expression Indian rate of tax ” means the 
amount of Indian inepme-tax exclusive of super-tax after deduc¬ 
tion of any relief due to a claimant under the other provisions 
of this Act but before deduction of any relief due to him under 
this section, divided by his total income after deducting therefrom 
any income (including income from a share in an unregistered 
firm) exempted fVom tax by or under the provisions of this Act, 
added to the amount of Indian super-tax before deduction of any 
relief due to the claimant under this section divided by his total 
income; > 

(c) the expression “ United Kingdom income-tax ” means 
income-tax and super-tax chargeable in accordance with the 
provisions of the Income-tax Acts ; 

(d) the expression “appropriate rate of United Kingdom 
income-tax ’* has the meaning assigned to that expression in 
section 27 of the Finance Act, 1920, as amended by the Finance 
Act, t<>27 

, , Rules. 

Rule 40 lays down Oie fonn in wliidi an application for refund tuider 
section 49 should be made; and Rule 41 permits of the application being 
presented in person or tlirough an agent or by post, 

^ History—^Thcre wai no'arrangement for Double Inconie-tax Relief <f' 
India before 1922. The words 'or the appropriate rate of United King¬ 
dom Income-tax,;whidiev'cr is less* yrere added in 1934, in order to rtnio^ 
tlie anomaly^ of cases in whi^i double-faxed income after getting relief from 
both countries ultimately bore a lighter tax than if it had been taxed on^ 
once in the country with the higher rate. In 1939 the proviso to sub- 
■scction (1) which liad been dropped in 1934, was restored and ‘ Indian rate 
of tax' was redefined ni^re on tlie basis of the United Kingdom Act Also 
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m order to remo\e doubt« ‘ b) deduction or othen\i<e ’ was added after 
paid and the ' corresponding year ’ substitided for ' that year ’ 

Dominions and Indian States—^As regards similar relief m respect 
of income taxed both in British India and in the Indian States (or British 
Domimons) see section 49 A whidi dates from Apn! 1939 rormerly 
such relief was granted bj notification under section 60 

United Kingdom Law— “27 (of Finance Act of 1920) (1) If any 
person who has paid by deduction or otherwise or is liable to pay United 
Kingdom income-tax for any year of assessment on an) part of Ins income 
proves to the satisfaction of tht Special Commissioners tliat he has paid 
Dominion income tax for that jear in respect of l!u ame ixirt of his income, 
he shall be entitled to relief from United Kingdom income tax paid or pay- 
t able by him on that part of Ins income at a rate thereon to be determined 
as follows — 

(o) if the Dominion rate of tax does not exceed one half of the 
appropriate rate of United Kingdom lax the rite of which relief is to be 
gi\en shall be the Dommion rate of tax 
(6) m anj other case the rate at svhich relief is to be gnen shall 
be one half of the appropriate rate of the United Kingdom tax 
For the purpose of this section the expression ' the appropriate rate 
of United Kingdom tax means the rate at whidi the claimant for the 
year to which the claim relates has borne or is liable to bear United 
Kingdom income-tax and where the cbimant is liable to United Kingdom 
super tax the expression “the appropriate rate of United Kingdom tax’* 
means a rate equal to the «um of the rates at which he lias borne or is 
liable to bear United Kingdom income-tax and super tax re«pectnel), 
for that >ear 

(2) \Vhcre a person has not istablished his chtm to rtlief under this 
section for ms )ear of assessment before the first da) of Januarj m 
that year, the relief shall be granted b) wa) of rcpa)‘ment of tax 
(1) Where by reason of the allmvance of relief under tins section 
the rate of United Kingdom income-tax deducted from or paid in respect 
of an) part of the income of any individual is less than the standard 
rate, and llie rate of the relief so allmsed is greater than the rate appro¬ 
priate to the case of that individual such an adjustment shall be made 
in allowing to that mdisidiul any relief to whidi he may be entitled under 
the proMsioiis of this part of this Act relating to the rate of tax on the 
first two hundred and twenty fisc pounds of taxable income as may be 
necessary to secure that the amount of United Kingdom income-tax 
finall) paid or borne by him *hall be equal to the amount whidi would 
ha%e b«n paid or borne if the relief und'T this section liad in the first 
instance been gi\cn at the rate appropriate to his ca'e 

(4) Notwithstanding anything m the Rules appliealle to Case IV 
or C^e V of Schedule D or in anv other prosision of the nwome-tax 
Acts no deduction shall be made on account of the pumcnt of mminion 
income tax m estimating income for the puri>oscs of Uni(cd Kingdom 
income-tax and where income-tax has been paid or is panlle m 
Dominion eitlier cm the income ont of whidi income subject to Lniw 
Kingdom income-tax anscs or is rrceisTd or as a direct Airge in respect 
of that income the income so subject to United Kingdom inctime tax 
I—13? 
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shall be deemed to be income ansing or received after deduction of 
Dominion income tax and an addition shall in estimating income for 
the purposes of the United Kingdom income tax be made to that in 
come of the proportionate part of the income tax paid or payable m 
the Dominion in respect of the income out of which that income 
anses or is received together with the full amount of any Dominion 
income tax directly charged or chatg;eable in the Dominion in respect 
of that income 

Provided that— 

(o) where any income arising or received as aforesaid consists of 
dividends which are cntnistcd to any person in the United Kingdom 
for payment and the Special Commissioners are satisfied that the person 
so entrusted is not m a position to ascertain the amount of the addition 
to be made under this sub-section the assessment and charge may be 
made on the amount of the dividends as received by the person so 
entrusted but in any sudi case the amount of the addition shall be 
chargeable on the recipient of ihe dividends under Case VI of Schedule 
D, and 

(6) where under the laws m force in anv Dominion no provision 
IS made for the allowance of relief from Dominion income tax m res 
pect of the paj^nent of United Kingdom income tax then m assessing 
or charging income-tax m the United Kingdom in respect of income 
assessed or charged to income-tax in that Dominion deduction shall 
be allowed m estimating income for tlie purpose of United Kingdom 
income tax of an amount equal to the difference between the amount 
of the Dominion income tax paid or payable m respect of the income 
and the total amount of the relief granted from the United Kingdom 
income tax m respect of the Dominion income lax for the period on 
the income of which the assessment or charge to United Kingdom 
income tax is computed 

In this sub section the expression dividends’ includes any interest 
annuities dividends shares of annuities pensions or other annual 
pa)nnents or sums m respect of which tax is charged under the Pules 
applicable to Schedule C or under Rule ^^I of the Miscellaneous Rules 
applicable to Schedule D 

(5) ^Vhere under Rule 20 of the General Rules applicable to 
Schedules A B C D and F a body of persons is entitled to deduct 
income-tax from any dividends tax shall not in any case be deducted 
^1*1 "a Ta*ft •cxttvfnrig -nAe td Ihe \j7rfLe4 ‘K-rngAufri nwsffwt tic. ^ 
reduced by any relief from tint tax given under this section m respect 
of mv payment of Dominion income-tax 

(6) Where under the law in force in any Dominion provision i* 
made for the allowance of relief from Dominion income tax in respect 
of the pnyment of United Kingdcen income-tax the obligation as to 
<ecrecy imposed by the Income-tax Act upon persons emplojxd m 
relation to Inland Revenue shall not prevent the disclosure to the 
authorized o^er of the Government of the Dominion of such fact* 
as may be necessary to ertable the proper relief to be given m 
when relief is claimed both from United Kingdom income-tax and from 
Dominion income-tax 
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(7) The Commissioners of Inland Revenue may from time to 
time make regulations generally for canymg out the provisions of 
this section, and may, m particolar by those regulations provide— 

(o) For making such arrangements with Sie Government of any 
Dominion to which the last preceding suh-section applies as may be 
necessary to enable the appn^mate relief to be granted 

(h) For prescribing the year which in relation to any Dominion 
moome-tax is, for the purposes of relief under this section, to be taken 
as cowspondmg to the year of assessment for the purposes of United 
Kingdom income-tax 

(8) In this section — 

(a) The expression ‘Dominion means any British possession or 
any territory Vrhicli is under His Majesty's protection or m respect of 
which a mandate is being exercised by the Government of any part of 
His Majesty’s dominions 

(b) The expressions "United Kingdom income-tax’ and "United 
Kingdom super tax mean respectively income-tax and super tax 
chargeable m accordance with the provisions of the Income-tax Acts 

(c) The expression ‘ Dominion income tax ’ means any income- 
tax or super tax charged under any law m force tn anj Dominion if 
that tax appears to the Special Commissioners to correspond with 
United Kingdom income-tax or super tax. 

(d) The expression ‘ Dominion rate of ivx means tJic rate deter 
rim'd by dividing the amount of tne Dominion income tax paid for 
the year by the amount of the income in respect of which the Dominion 
income tax is charged for that year, except that where the nonunion 
mcome-tax is charged on an amount other than the ascertained .imount 
of the actual profits the Dominion rate of lax for the purposes of this 
section shall be determined b) the Special Commissioners 

For the purposes of thrs section, the rate of United Kingdom income 
tax shall be ascertained by dividing by the amount of the taxable locwnc 
of the person concerned the amount of tax payable bv that person on 
that income before deduction of any relief granted tn respect of life 
assurance premiums or any relief granted under the provisions ot this 
section, and the rate of United Kingdom super tax be ascertained by 
dividing the amount of the ^uper tax payable by am person Ij the 
amount of that person's total mcenne from all sources as esUmated for 
super-tax purpo»« ’ 

Scheme of relief—Taking the laws both m the United Kingdom and 
m British India together, the broad scheme of relief is that the Unif^ King 
dom gives relief at a rate up to the Indian rate or half the United Kingdom 
rate whichever is less and Bnti«h India gives further relief so that the 
ass-^ree hnallv bears tax at eilhei the Ifnitetf Kingdom rate or the Rntish 
Indian rate whichever may be higher but the relief m Bntrsh India will not 
exc el half the Indian rate 

Burma—Double taxation relief in respect nf Burma u goicm^ 
ncithtr b> section 49 nor bv section 49 A but bv a specie* Order mOiuncil, 

. The India and rurma (Income-tax Relief) Order 1936 this order 
taking the place of section 49 of the Indian Income-tax Act. The scheme 
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mm I Irs Ijoth /or an 1 for trvlrV mcoinr xi\ rrlicf TIjr Ortlcr has 

Wn “ft out nmlrr wctioii 19 A 

Die fonii of applinlion for relief under this Order is RiM-n In Rule 40 A 
nd tlir form of apiK-il rrfiivil of relief m Rule 40 R 

Preliminary condition*—An ant'll intikt ln\r ohiuunl relief 
from tile nutliontifs in the Unilrtl Kini^dom and miMl pro%c that he Ins done 
Ml in I at whit nfc llie relief »vi> cnnfrtj Morr iny rcJicf can I»e ruto to 
him in Indn He is retpiiretl tn pneiice to produce the onicinl receipt for 
die I'nimI KniRdoin tix paid tin notice of aises^mcnt shmvinp (he liasis on 
will h the Inl di1\ has U-en tomjnilwl anil i certificate of the Income tax 
aiithontt shiminR what relief Ins actmllj lieen Rrven to him in that country 
PajTncnt of tax Irt (nitalmcntt—Hheii diinn^ m ■\‘M-.»incnt It 
taxation e n mj inrt of hn metane the nmount of the relief w ill, if possible, 
taxation on ni\ p.tft of Iim income the amount of the nhef will. If possible 
Ik. calculatrfl h) the Income-tax OfTicer in adv-tncr an 1 the assessee will 
normally lie diowixl to paj the deinmil m two m»ia!m<nl* the second of 
which will represent (he anxmiit of relief calculated to lx due The date 
of the lirst instalment will l*e lint ordinirii> fixixl for the pa>Tncnt of a 
demand of mromr-Lnx while the second will lie pa^-atJe two or if possible, 
three or fotir months from the dale of the notice of dcniaml If the assessee 
pixxtucrs (he necessary Ilrilish certificates and estahlishcs his cfaiin to relief 
under section 49 of tlie Indian Income-tax Act, 1922 the demand for the 
second ni'talmeiu will U modified h) cancellation or reduction or if tlie 
relief is greater than the soamd instalment and the first instalment has been 
paid, a refund will lie gnntctl of the lax tncrpaul (/«cc»ic tax Afanwof) 
llip abwe procedure w dl also Ikj follmeed m granting rclt*/ from double 
taseatioii to tncomcx taxes! in Ilntish India and in a Dominion or Indian Slate 
includetl m reciprocal amn;,emenl«. 9ct section 49 A 

Provisional claims—Tin turn Imm for making tlaim for nfund 
under section 49 m mentioued m section *10 *?mcc howcacr there is often 
great dchi m shilling asscsmicnts and cLiims to rrlirf m Ihi United King 
dom provisional claims for double income tax relief unsupported bj proof 
tint rilicf has actiiall) been obtained m the United Kingdom will be accepted 
if presented within the limitation period if the asscsscc dcfmitclj undertakes 
to prmlucc such proof as soon as rslief m the United Kingdom has actually 
been obtained 'W hen this undertaking w puncUnllj fulfilled the claim will 
l>e trcateil as one prcscnlid m due innr {Income tar Manual ) 

Proves to the satisfaction of the Income tax Ofneer—Tlie nature 
of the CM Icnce must depend on tlic circtimsiancts of eacli case and the 
m^retiou of tlie Income-tax Officer but the certificates of the Revenue 
Olhcers m the United Kingdom would ordinanly be accepted as satisfactory 
evidence b\ the Income tax Officer Tlie onus of proof lies on the applicant 

Appeals —rtgards right of apjKal against nnlers under ihi section 
fee section 30 

Limitation —See section ?0 

Indian rate of tax—Thi difimtion ns now rtvi'sd closel) follows 
!i definition m tlie United Kingdom Act Before 1st April 1939, 

the defimtion was as follows "means the amount of Indian income-tax 
divided by the income on whicli it was diarged ” 
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Any part of his income—^In KoUs Koyce, Ltd \ Short 10 Tax 
Cases 59, the Company ivns taxed m Indta but not m England because at 
that time under the English law taxable income was computed on the average 
of the preceding three jears A claim for refund of tax from the British 
Exchequer failed because the company had in fact paid no tax to the United 
Kingdom hiadently Jioulatf, J, d^erved “'\Ve ha\e not heard hitherto 
m the historj of the Income-tax Acts of any such thing as part of an income, 
and it IS painful to reflect that a nevv chapter of difficulties maj be opened ” 
Seealso Assam Railways and Trading Co , Ltd v Commtsswners of Inland 
Revenue, 1934 A C 445, 12 A T C 123, 18 Tax Cases 509 

Jn the case of Rolls Royce v Short, supra certain obsen ations were made 
by ly^arrifiglOH, L/, to the effect that liaving regard to the different mod<.s 
of assessment in India and in England the profits chargeable in the two 
countries would seldom be identical and tliat as a consequence one should 
look rather to the source than to the exact amount On the other hand it 
was stated m the Assam Railifoy case, (1935) A C 445, 1934 I T R 467 
(aSim»ng 1934 ITR. 9), that these obsenafions were to be read nith 
reference to the special facts of that case 

In the Assam Rarlu-ays case, the company had income from tea gardens 
and also paid interest on debentures In India a part of income from tea 
IS not taxed and interest on debentures is deductible from taxable profits 
Tn England on the other hand these two items are taxable, though the person 
paying interest can recoup himself ly deducting tax when paying interest 
The Company claimed relief from the United Kingdom tax in respect of 
income from tea and the interest on debentures on neither of which it had 
in fact paid tax in India, and the claim was rejected The House of Lords 
declined to refer to the report of the R<^l Commission on Income tax as 
an aid to the construction of the statute The ratio decidendi was that 
‘ part ’ IS not the same as ' sourceand that it refers to ' so many pounds, 
shillings and pence out of a larger amount” (per Lord Wamngttm, the 
observations of Lord Wright arc very similar) At the same time. Lord 
Wnght thought that there may be cases m whi^ a reduction m the amount 
of the assessment m the Dominion may be consistent merely with a difference 
in computation, so that it may be said that the larger sum ta\ed m the United 
Kingdom ought to be regarded as taxed in tolo in the Dominion by the 
smaller assessment, and that the taxpayer in that event has paid tax on the 
same part of his income taken at the larger figure both m the United King 
<Iom and the Dominion 

In National Mortgage and Agency Co of New Zealand, Ltd % 
Commissioners of Inland Rezeime, 14 A T C 37, f-inlay, f , examined the 
various judgments in the Assam Raihvoys case in the Court of Appeal and 
the House of Lords and opined that the House of Lords had approved not 
only the conclusion but the reasoning of the Special Commissioners He 
held, therefore that no tax need be refunded by the United Kingdom in 
respect of debenture interest for which allowance is made in New Zealand 
but not in the United Kingdom Under the New Zealand Income-tax I,aw, 
while debenture interest is allowed as a d«Iiiction from the taxable income 
the payer is taxed as agent of the paj^ from whom he can deduct tax 
But in this particular case the interest on the debentures was payable in the 
United Kingdom under an English contract and the Company had no power 
to deduct the tax The Company therefore bore the tax finally It was 
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held tJiat, notwithstanding the inability of the Company to recoup itself, it 
\sas not entitled to double income tax relief since it had paid New Zealand 
tax as agent and not for itself. 

In the Court of Appeal m the same case 16 A T C 20, L J Romer 
interpreted the Assam case to mean that Nothing need be regarded except 
the two statutory incomes of the business, taking care, of course, to see 
that neither includes income from any other source Relief will then be 
given to the extent of the smaller of the two sums without enquiry into 
the reasons for tlie difference between them ’ That is to say, (a) the 
incomes must be from tlie same source, (i) the ‘statutory’ and 
not actual incomes are to be considered, (c) no enquiry is to be made into 
the causes of the difference of the figures in the two countries,» e , into the 
\arying allowances under the two laws, and (d) relief tvill be given 
on the smaller of the two statutory incomes The Conn of Appeal allow 
cd tJie appeal of the Company, i e , (o) the allownnce« or deductions under 
the laws of the two countries should be ignored in determining the com 
parable incomes so long as thej arc from the same source and (^) since 
there can be no agency without a principal, and since in the case the deben 
ture holders were not liable to pay, the debentures being English (not 
New Zealand) contracts the Company d>d not pa\ tax to New Zealand on 
Uiese debentures as agents The House of Lords confirmed the dccisi^ of 
the Court of Appeal, 17 A T C 116, 1938 A C 524 22 Tax Cases 223 

Where under section 18 (3 A) and the otlier connected provisions of 
the Indian Act, tax is deducted at source m British India on interwt 
paid to a non resident and at the same time the taxing authonties m the 
United Kingdom hold that tlie interest is not taxable in British 
Double Income-tax relief will not be given in the United Kingdom This 
difference of opinion will perhaps remain till the outcome of the appeals 
to the privy Council m the RaUtgh Investments and Wallace's cases (Jec 
notes under sections 4 and 4-A) m which the extra territorial powers of 
the Indian legislature have been questioned 

The icAVowmg exeewtwe mstTWetwsns have \>cen wswed ' In wdet to 
determine the ‘same part of income’ which has suffered tax both m India 
and m tlie United Kingdom and on which relief is allowable, the sources 
'of ‘incoming profits' included m both the assessments will alone be com 
pared Income from any sourc* included in the assessment by one country 
and not by the other will be excluded No comparison however, will be neces 
sary between allowances or deductions permissible m one country and those 
m the other 

The amount of income eligible for relief will then be the amount of 
the Indian assessment as redact b> sudi deductions or the amount of the 
comparable United Kingdom assessment whichever is less ' 

It IS necessary to emphasise that relief is based upon a companson (1) 
of the assessments in both the countries being based on the same period o 
accounts and (2) of the rates of tax employed in those assessments m m® 
two countries and not upon a ccnnpansoii of the at/fiounts of tax paid m 11® 
two countries 

Carry forward of loss—If a cany forward of loss is allowed m o^® 
country but not in the other the income considered in the assessment of tn 
country m which the loss is allowed (besides being reduced on account o 
other allowances if any) will be reduc^ by the loss allowed as a set-o 
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The finally reduced mcome will be compared with the reduced income of 
the other country and rcbef will be allowed on the lower of the two m 
comes thus compared {Income tax Manual) 

Kemittances—If the difference between tht. jiii.omcs charged in the 
two countries is due to the fact that remittances only are taxed m 
Bnti«h India and the whole income in the United Kingdom the remittances 
alone should be regarded as having suffered double taxation {Iticome^taT 
Manual) 

Exempt blocks of income—Where a defined part oi die income i 
exempted from tax or falls altogether outside the scope of llie tax in either 
countiy for example interest on tax free Securities m either country or 
agricultural income in Bntish India relief will not be allowed m respect 
of the tax on such part of the income It may be, however, that the 
exempted or tmtaxed part of the income is not defined or separable but 
forms an element in the income doubly taxed For example remittance 
may be made to the United Kingdom from British Indian income derived 
from both taxed and tax free sources in Bntish India and it may not be 
possible to Say how much is derived from eadh In such cir<;um«unces relief 
w ill be allow cd on that part of the remittances proportionate to the part of the 
mcome in British India that is denved from sources subj«t to tax The 
statutory deduction from total income (e g , Rs 2a (XX) in the case of an 
lodividu^) allowed in super tax assessments in British India will cot be 
treated as exempt from super tax for the purpose of computing the rate 
of tax suffered or for giving relief {Income fax Manual) 

Joint assessments—In the case of cmnpanies 35se3»cd separately in 
India but jomtly m the United Kingdom and one of which makes a loss 
and the other a profit it vnll be necessary for the Income>tax Oificer to 
scrutinise the United Kingdom assessment to see how much of the income 
of the same accounting period from each source has been taxed Smee 
one companj has made a loss which has been allowed m the Umted 
Kingdom assessment it is clear that onI> part of the Indian profits of the 
other company which has made profit has paid tix in llic United Kingdom 
It 13 on!} on this part that relief is allowable since that part only has 
suffered double taxation {Income lax Manual) 

Shareholder—Position of—^’cc !.ection> 49 B and 49 C 

Unregistered firm—Partner in—A partner in an unregisterctl firm 
does not, it is submitted pay income-tax withm the meaning of this section. 

It IS the firm that pays the tax and not the partner see notes under 


Taxes corresponding to income tax.—Where a imnntg corporation 
paying a royalty was expTe»sl> exdudcd frwn the operation of an Income 
tax Act in a I^mion. a claim that for the purpose^ of Double Income- 
tax relief from the United Kingdom tlie corporation must be deemed to pay 
income-tax m the Dominion was rejected even though tlie intention of the 
exclusion of the Corporation from the income-tax may have been the con¬ 
sideration that the roj-altj was equivalent to the tax Ashoritl Goldfields 
Ltd , V Mernfield 13 A T C 641 19 Tax Cue. 42 
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J "Paid by deduction or otherwise”—The object of the addition of 
these words is to co\er cases of dividends, see Enquiry Committee’s-Report, 
1936, Chapter XI, Section 1 See also sections 18 (5) and 49 B The 
question had lieen raised m an English case, Commissiouers of Inland 
Revenue v Dalgety & Co , (1930) A C 527, in whudi the question arose 
whether ‘paid’ meant actually paid or effectively home, and it was decided 
tliat it meant the former The question in that particular case was whether 
relief should be given (1)' on the whole of the profits earned m tlie Dominions 
or (2) on the balance of such profits after deducting the excess of the 
interest paid in the United Kingdom on its debentures o\er the income 
arising m the United Kingdom, and it was decided to allow relief on (1), 
notwithstanding that as a consequence the Company would recene back a 
sum which would cause the profits distnbuted as dividends to escape the 
full burden of United Kingdom lax As Lord Macmillan said in this case 
(p 542) "actual payment not ultimate incidence is the criterion both of the 
right to relief and of the right to deiluct ’ The words ‘or otherwise' 
obviously cover cases of payment after direct assessment The words will 
nlso cover cases m which tax is paid by one person on behalf of another or 
the income of one person is taxed as that of another and cases in which 
as laid down m section 18 (5) and section 49-B tax paid by a Company 
IS deemed to have been paid on behalf of the shareholder There t$ little 
doubt, however, that the words cannot cover cases of tax being suffered" 
r e , being borne indirectly m the sense that the ultimate mejdence of the 
tax IS on the person concerned 


Whether Company should pass on double income tax relief to 
shareholder—Ever s ncc the Finance Act of 1916 there has been consider¬ 
able litigation in the United Kingdom on the above subject namely, Rover 
V Souih Afr\ean Bretvencs, (1918) 2 Ch 233, The New Zealand and 
Australian Land Co v Scolltsh Union and National lusuranee Co , 57 
5c L R 15, (1931) A C 172, Wakefield \ Whieoway Laidlaw & Co , 
37 T L R 569, Sheldrtck v South African Breweries, (1923) 1 K B 
173 (C A ) , Commissioners of Inland Revenue v Dalgety & Co, (1930) 
A C 527, and there have been also several amendments in the Statutes 
from time to time The prmapic against double taxation applies only to 
the payment of tax by the same person in respect of the same income, so, 
a preference shareholder who receives his full dividend in a foreign company 
onnot claim any relief on the ground that resident companies of which the 
foreign company was a shareholder had borne tax Barnes v Hutchmson, 
(1939) 3 A E R 803, (H L ) overruling (1938) 3 All E E 98 


The jxisition m British India before 1st April, 1939, was obscure, but 
since that date the position has been made clearer by sections 49 B and 49 C 
It should be noted however, that while section 49 C merely deems the 
shareholder for the particular purpose of regulating his own relief, to have 
obtained the relief obtained m fact by (he Company the actual rights of 

the different classes of shareholders would depend on their con¬ 

tractual rights See Purushothamdas Harhsandas v The Central Indian 
Spinning, etc , Co . 1 I T C 11, 42 Bom S79 which however, was 
d'xided under the 1886 Income tax Act 


It is observed from ihe Report of the Enquiry 
mmi ec, 1936 that the intention is that the Central Board of Revenue 
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should tran\e a rule Th6 su^^est^ definition is the United Kingdom yfcJr 
of assessment correspondirig to a British Indian tax year is the year for 
uhidi an assessment is made by reference to the same basic period of 
,accounts as that of the Indian assessment on which relief is clamed 

According to execubve instructions an Indian assessment on which 
relief is claimed will be compared with the United Kingdom assessment based 
on the same period of accounts and where the accounts on which the 
Indian asses« nent is based enter into United Kingdom assessments for two 
<3 fferent years the Indian assessment will for the purposes of relief be 
divided into two portions relief on eath being allowed by reference to the 
taxation of that particular portion in the United Kingdom 

Examples —^Thc following aie some examples given in the Income tax 
Manual illustrating the method to be adopted in calculating relief due 
under section 49 of the Act The calculation of the United Kingdom 
rel ef IS subject to changes which may be made in the rates of tax personal 
allowances etc granted in that country 

Example 1 —A a married man with one child is resident in the 
United Kingdom he has a fixed income of Rs 10 500 from property m 
Ind a and has no other income bis liability to tax is — 



! • For the puiposeiofcafeulatioj Xhe appropnite rate Dftfn tttl Kingdom tax’* tW* 

amouftt u lot tobe reduced by anyrel cf giantedlo rejpeet of any J ft auuriaW pre 

roiWB 

The United Kingdom tax (Rs 16€2-8'0) divided by the taxable 
income (Rs 7^00) gives an appropriate rate of United Kingdom tax’ of 
3 annas 8 pies A has paid Ind an income tax in respect of the same incomt 
at a rate of ll 29 pies in the rtipee,<that »s a rate which is less than half 
1-133 
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the United Kingdom rate and the relief from United Kingdom tax will, 
therefore, be a sum equal to die Indian rate (II 29 pies) on Rs. 7,300 
No further relief will be due in India 

Example 2 —B is a bachelor resident in the United Kingdom with no 
dependents and has an earned mamie of £1,000 assessable to United King 
dom income tax He has no other income and pays income-tax in India m 
respect of the mcome m question His liability to tax is as follows — 



The tax (£166-12 6) divided by the taxable income (£700) gives an 
“appropriate rate of tl^e United Kingdom tax” of 4s 9d or 3 8 annas m 
the rupee, Indian income-tax is payable on his income (@ exchange Ir 
6d = Rs 13 333) at a rate of 13 99 pies in the rupee, so that B is entitled 
to get relief from the United Kingdom at the rate of 13 99 pies m the 
rupee (that is, 1^, Sd, in the pound) on £700 and there is no balance of 
relief to be given in India i 

Example 3 —C is a emnpany the whole profits of which are taxed 
both m the United Kingdom and m India Tlie Indian rate of tax (m 
duding company super tax) paid by the company is 3 annas and 6 pies n* 
the rupee while the “appropriate rate of UnitM Kingdom tax” for the' 
company is 5 j 6(i m the pound The company can get relief at the r^ 
of 2j9 m the pound (or 2 annas 2 4 pies in the rupee) m the Unitw 
Kmgdom and on proof of payment of United Kingdom tax and of the 
grant of United Kingdom relief, can claim from the income-tax autho^c* 
in India the balance of relief namdy, 1 anna 3 6 pies in the rupee This 
makes tlie total rate of relief given in the two countries 3 annas 6 pic^ so 
that the aggregate rale of tax paid in the two countries is equa* 
the United Kingdom, rate (5r 6d in the pound) 
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4S>-A. (i) The Central Government may, by notification 
in the Official Gazette, make provision, 
Rebel in rwpect of Indian ^0*“ *he granting of relief in respect of 
Suti. and Dominion Income- incomc On which has been paid both 
*“* mcome-tax (including super tax) under 

this Act and Dominion income-tax 
(a) for the purposesofthis section ‘ Doramion income-tax ’ 
means any mcome-tax or super-tax charged under any law in 
force m any Indian State or in any part of His Majesty’s Domi¬ 
nions (other than the United Kingdom) where the laws of that 
State or part provide for relicfm respect of tax charged on mcomc 
both in that State or part am! m British India which appears 
to the Central Board,of Revenue to correspond to the relief 
which may be granted bv this section 

History—^This section which was added in 1939 provides for the grant 
of relief to income taxed in British India and m an Indian State or in a 
Dominion of His Majesty (other than the United Kingdom) Formerly, 
such relief was granted by Notification under section W and that section 
cannot be utilised for this purpose hereafter 

Notifications —ft should be noted that relief is granted by ootificiUoR 
and not by rules > e . the proposals do not need to be previously published 
for cntiosm Arrangements have been made under this section (or section 
60 formerly) with the following States or Doromion 

Aden —Sfe Notification No 18 I T dated 21—2—1912 
Ceylon— do No 17 I T dated 21-2—1942 

Certain Afncan Dominion' do dated 4—1—1941 

Various Indian States do No 69 dated 1—9—1939 

While the procedure is similar in most of these C3*es the basis of relief 
and the raet of relief under the different notifications it will be seen differ 
The basis m the case of Indian states however which have come into ^le 
scheme of reciprocal rel tf istmifoim barring Mysore in respect of which 
there are special arrangements dating from a long time 

Reciprocity—^Tliis section ajplics only to casycs where the Sfa’c or 
Dommion agrees to give relief oiherwise section 49 D will apply 

Appeal—There is no provision in section 30 for appeals m respect 
of claims under this section The respective notifications and orders 
proMde for an appeal 

Relief in respect of Burma Iioweacr, is regulated by a special Order 
in Council, and in view of the provisions in it which make that order take 
the place of section 49 it is considered that an appeal under that order is 
-in appeal in respect of section 49 and therefore falls under section 30 with 
the consequential rights of further 3;^>eal to the Tnl jnal under section 33 
and of a reference to the High Cmirt under section 66 

In the absence of an appeal however under section 30 the assessee or 
claimant has no right of refererce to thd High Court under section 66 or 
e\m of appeal to the AppelhU Tnltunal under section 33 
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Paid —The Mords whether by deduction or othernise occurring in 
action 49 do not occur m his section but the absence is immaterial and 
the respective notifications incorporate tlicse words 

Which appears to the Central Board of Revenue—While the 
Government make the notification it is left to the Central Board of Revenue 
to deade which State or Dommion tax corresponds to income-tax and super 
tax There is no provision for an appeal against the orders of the Board 
Officers to whom refund applications are to be made —^In the case 
of residents it is the same officer as would assess them m the case of non 
residents the Central Board of Revenue appoints the officer For these 
appointments see notes under section 48 and Appendix 


THE INDIA AND BURMA (INCOME TAX RELIEF) ORDER 
1936 
PART I 

iNTaoDucToay and Genesal 

, 1 This Order may be cited as The India and Burma (Income tax 

Relief) Order, 1936’ 

2 The Interpretation Act 1889 applies for the Interpretation of this 
Order as it applies for the interpretation of an Act of Parliament 

3 Any reference m tins Order to or to any provisions of the Indian 
Income tax Act, 1922 shall be construed as a reference to that Act or those 
provisions as for the tune being m force in India, as for the tune being in 
force m Burma or as for the time being in force both m India and in 
Burma as the context and the arcumstances may require or, if that Act 
or those pro\isions have been repealed and re enacted either with or without 
modifications to the re enacting Act or provisions as m force as aforesaid 

4 In this Order Income-tax , or tax , in relation to India or 
Burma means inconte-tax payable m accordance with the Indian Income tax 
Act 1922 and includes super tax so payable and other expressions have, 
except where the context otherwise requires the same meanings as m the 
Indian Income tax Act 1922 

5 References m this Order to the rate of tax shall— 

* (o) in relation to India or Burma, be construed as references to a 

rate determined by dmdmg the amount of income-tax paid 
in India or Burma os the case may be for the year in question 
(before deduction of any relief granted under «ection forty 
nine of the Indian Income tax Act 1922, or under tin* 
Order) the amount of the income on which tax was 
charged 

(6) in relation to the United Kingdom mean the appropriate rate 
of United Kingdom income-tax for the year m question as 
defined for the purposes of section twenty seven of tlic Finance 
Act 1920 

6 Any reference m this Order to the lower of two rates shall where 
the rates are equal be construed as a reference to either of those rates and 
any reference in this Order to the two lowest of three rates shall where the 
three rates are equal be construed as a reference to any tivo of them and 
Where two of the three rates are equal and the third iS less be construed as 
a reference to the lowest rate and one of the equal rates 
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7 This Order shall have effect with respect to the hnanaal year 
beginning on the date of the commencement of Part HI of the India Act 
and every subsequent finanaal year 

Provided that if at any time after the expiration of three years from 
the commencement of Part III of the India Act the Governor General of 
India gives to the Governor of Burma or the Governor of Burma gives to 
the Governor General of India notice of his desire that this Order shall cease 
tf operate, the Order shall not have effect with respect to any financial year 
subsequent to the hnanual year next follomng that during which the notice 
IS given 


PART II 

Relief in India 

1 If any person who has paid Indian inoome-tax for any year on any 
part of his income proves to the satisfaction of the Income-tax Officer that 
he has paid for that year Burman income-tax, or Burman income-tax and 
United Kingdom income-tax, m respect of that part of his income he shall 
be entitled to a refund of Indian tax calculated on that part of his mcome 
at the appropriate rate of relief 

In this paragraph appropriate rate of relief means—- 

(a) m relation to income taxed in India and Burma and not m the 

United Kingdom a rate beanng to the Indian rate of tax or 
the Burman rate of tax whichever is the lower the same pro¬ 
portion as the Indian rate of tax bears to the sum of the Indian 
rate of tax and the Burman rate of tax, 

(b) in relation to income taxed m India Burma and the United 

lOngdom a rate bearing to the difference between the total 
rate at which he was entitled to and obtained relief in the 
United Kingdom under section twenty seven of the Finance 
Act, 1920, in respect of that mcome and the sum of the two 
lowest of the three rates of tax the same pr^rtion as the 
Indian rate of tax bears to the sum of the Indian rate of 
tax and the Burman rate of tax 

2 No refund of tax shall be payable in India under section forty nine 
of the Indian Income-tax Act 19^ in respect of any income which is 
taxed under that Act in Burma and if any such refund is made it shall be 
repaid 

3 Any sums repayable under the last foregoing paragraph and any 
sums overpaid by way of refund under this Part of tins Order shall be 
recoverable as if they were arrears of income lax 

4 No income which an assessee proves to the satisfaction of the 
Income-tax Officer to have been charged m his hands to income-tax under 
the Indian Income-tax Acf 1922 for any vear preceding the commence¬ 
ment of Part III of the India Act shall be mcluded in India in the assess¬ 
ment of his income for any subsequent year 

5 In the provisions of the Indian Income-tax Act 1922 (other than 
the provisions of section forty nine thereof)— 

(a) any reference to that Act or to section forty nine thereof shall 
be construed as mcluding a reference to this Part of this 
Order, 
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(b) any reference to section twenty seven of the Finance Act, 1920, 

shall be construed as including a reference to Part III of this 
Order, 

(c) any reference to the United Kingdom m relation to relief under 

the said section tiventy seven, or in relation to refunds under 
the said section forty nine shall be construed as including a 
reference to Burma in relation to refunds under Part HI of 
this Order or this Part of this Order, as the case may require 


PART in 

Rexjef in Burma 

1 If any person who has paid Burman income tax for any year on 
any part of his income proves to the satisfaction of the Income-tax Officer 
that he has paid for that year Indian income-tax or Indian income-tax and 
United Kingdom income tax, in respect of that part of his income, he shall 
be entitled to a refund of Burman tax calculated on that part of his income 
at the appropriate rate of relief 

In this paragraph appropriate rate of relief' means— 

(o) m relation to inoomc taxed in Burma and India and not in the 
United Kingdom a rate bearing to the Burman rate of tax or 
the Indian rate of tax uhidiever is the loiver, the same pro¬ 
portion as the Busman rate of tax bears to the sum of the 
I Burman rate of tax and the Indian rate of tax, 

(&) in relation to income taxed in Burma India and the United 
Kingdom a rate bearing to the difference between the total 
rate at which he uas entitled to and obtained, relief in the 
United Kingdom under section twenty seven of the Finance 
Act, 1920, m respect of that income, and the sum of the two 
lowest of the three rates of tax the same proportion as the 
Bvman rate of tax bears to the stmt of the Borman rate of 
tax and the Indian rate of tax 

2 No refund of tax shall be pa>'able in Burma under section forty 
nine of the Indian Income-tax Act, 1922 m respect of any income which 
IS taxed under that Act in India and if anv such refund is made it shall be 
repaid 

3 Any sums repayable under the last foregoing paragraph and any 
sums overpaid by way of refund under this Part of this Order shall be 
recoverable as if they were arrear*; of income tax 

4 No income which an assessee proves to the satisfaction of th^ 
Income tax Officer to have been chaiged in his hands to income-tax under 
the Indian Income tax Act 1922 for an) year preceding the commencement 
of the Burma Act shall be included in Biiima m the assessment of his 
income for any subsequent year 

5 In the provisions of the Indian Income-ta"^ Act 1922, (other thar 
the provisions of section forty nme thereof)— 

(o) any reference to that Act or to section forty nme thereof shal' 
be construed as mcluding a reference to this Part of thi 
Order, 
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(t) any reference to sectjon twenty seven of the Finance Act, 1920, 
^all be constmed as mdudm^ a reference to Part II of this 
Order, 

(c) any reference to the United Kingdom, in relation to relief under 

the said section twenty seven or in relation to a refund under 
the said section forty nine shall be construed as including a 
reference to India m relation to refunds under Part II of 5us 
Order, 

or this Part of this Order, as the case may require (Note.—^The 
forms presenbed under this order are m Rules 40-A and 40-B ) 

ADEN 

(Notification No 18, Income tax, dated the 2lst February, 1942) 

In exerase of the powers conferred by section 49 A of die Indian In¬ 
come-tax Act 1922 (XI of 1922), the Central Government is pleased to make 
the following rules for the granting of relief in respect of income on which 
tax has been paid both in British India and in Aden namely — 

1 These rules may be ated as the Income-tax (Double Taxation 
Relief) (Aden} Rules, 1942 

2 In these rules — 

(o) The expression ‘Aden Income-tax' means income tax and 
super tax charged for an^ year in accordance ivith the provi¬ 
sions of the Aden Income-tax Ordinance, 1937 

(i) The expression " Aden rate of tax " means the amount of Aden 
income-tax divided by the amount of the income on which 
It was charged 

(<) The expression ‘ Indian income-tax' means mceme-tax and 
super tax chargeable tn accordance with provisions of any 
law m force in British India 

(d) The expression '* Indian rate of tax " means the rate determined 

by dividing the amount of income-tax paid in British India 
for the vear m question by Ibe amount of income on which 
tax was chafed 

(e) The reference to the lower of the tivo rates shall, where tlie rates 

are equal be construed as a reference to either of those two 
rates ^ 

3 If any person who has paid by deduction under section 18 or other¬ 
wise Indian Income-tax for any year <m any part of fiis income proves to 
the satisfaction of the Income-tax Officer that he has paid for that year 
Aden income-tax in respect of that part of his income he shall be entitl^ to 
the refund of Indian Income fax calculated on that part of his income at a 
rate bearing tn the Indian rate cA tax or Oie Aden rate ol tax whichever is 
the lower, the same proportion as the Indian rate of tax bears to the sum 
of the Indian rate of tax and the Aden rate of tax 

4 (1) The application for Tcfund of income-tax under these rules 
will be made as follows — 

(i) If the applicant is resident m British India to the Income-tax 
Officer of the district in which the applicant is chaigcable 
directly to income-tax or if he is not chaigeable dircctir, to 
the Income-tax Officer of the district in which the applicant 
ordinarily resides, ■ 
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(«) if the applicant is resident outside British India to the Income- 
tax Officer appointed by the Central Board of Bevenue. 

(2) Such application may be presented by the applicant in person or 
by a duly authorised agent or may be sent by post, and shall 
be in form I appended to these rules— 

FORM I. 

Application for relief from double income-tax under the Income- 
tax {Double Taxation Relief) {Aden) Rules, 1942. 

I, of do hereby state that I have paid 

(or under the provisions of section 49-B of the Indian Income-tax Act, 1922 
(XI of 1922) must be deemed to have paid) Aden income-taxlincome-tax 
and super-lax amounting to Rs. for the year ending 19 on an 

income* of Rs and that Indian Income-tax|Income-tax and super¬ 
tax of Rs. has also been paid (or under the provisions of scc-^ 

tion 49-B of the Indian Income-tax Act, 1922 (XI of 1922) must be deemed 
to have been paid) on tlie same indOme*jpart of the same income amounting 
to Rs I now pray for rdief at the rate of amounting to 

Rs. to whidi I am entitled under die Income-tax (Double Taxation 

Relief) (Aden) Rules, 1942. My income from all souroes to whicit this 
Notification applies during the “ previous yrar ” ending on the 19 

amounted to Rs only —see return of income attached[alrc3dy sub¬ 

mitted. 

Signature, 

I hereby declare Uut what is stated herein is correct 

Signature. 

Dated 19 . 

5. No claim to any refund of Indian income-tax or super-tax under 
these rules shall he allowed unless it is made within four years from the last 
day of the financial year commencing next after the expiry of the previous 
year in which the income arose, accrued or was received or was deemed to 
luve arisen, accrued or been received or brought into British India Pr(^ 
vided that when the claim is to a refund of income-tax i or super-tzK paid 
prior to the 1st April, 1939, the claim shall not be allowed unless it is made 
within one year from the last day of the year in which such tax or the Aden 
income-tax was received, whiclie%’er is later. 

6. An applicant for refund imder these rules may appeal to the appel¬ 
late Assistant Commissioner of Income-tax from any order of the Income- 
tax Officer disalloiving the claim for refund either wholly or in part. 

7. The appeal sliall be presented within thirty days of the date on which 
the order of Uie Income-tax Officer was communicated to the applicant and 
shall be in Form II appended to thc«e rules. 


^ ^ , FORhl n. 

Appem from ait order of the Ineome-lax Officer disallowing a , 
claim for refund tinder the Income-tax {Double Taxation 
Relief) Aden, Rules 1942 

The Appellate Assistant Osnmissioner of Income-tax 


iAwk ‘ hificoine on which IncoiaMB* hu been ehtixtrC diffe" ^ 

wftcth iupcTHM ha* been ebareed both amounts tnujt b« specifieri. 
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The day of 19 

The petition of of post office Distnct 

shfiweth as follows — I 

Your petitioner applied to the locome-tax Officer for a refund under ll e 
Income tax (Double Taxation Belief) Aden Rules 1942 of Rs 
The Income-tax Officer has by his order dated the of which 

rejected this application 1 

a copj IS attached- Intimation of this 

granted a refund of only Rs 
order was received by j'our petitioner on 

Your petitioner therefore requests that the order of the Inaime-tax 
Officer may be set aside and the refund asked for may be granted 

•Signed 


GsotncDs or Appeal 
Form of yenfiealjon 

I the petitioner named above m the above petition do 

declare that what is stated therein is true to the best of mv informalion and 
belief 

•Signed 


CEYLON 

Notifioatton No 17 Ineottu tax dated the 21st relrvar^ 1942 

In exerose of the powers conferred by section 49 A of the Indua 
Income tax Act 1922 (XI of 1922) the Cenlral Government is pleas^ to 
make the following rules for the granting of relief m respect of income on 
which tax has been paid botli in British India and m Ceylon namdy 

1 These rules may be cited as the Income tax (Double Taxation 
Relief) (Ceylon), Rules 1942 

2 In these rules— 

(o) the expression "Ceylon tax' has the mruimg assigned to it m 
section 45 (4) (b) of the Cejion inewne-tax Ord nance 1932 (II of 1932), 
(b) the expression "Tndbn Income-tax has the meaning assigned 
to it in clause ( 0 ) of section 49 (2) of the Indian Income-tax Act, 1922 
(XI of 1922) 

3 If anv person wl o has paid by deducticn under section 18 or 
otherwise Indian Income tax for any year on any part of his income proves 
to the satisfaction of the Income-tax Offi«r that he has paid Ceylon tax 
for the correspond ng year iii Ceylon on the same part of his tneome be 
shall be entiU^ to the refund of a sura equal to half the Ceylon (ax after 
detjucting therefrom any relief doe tinder sub-section (2) of seciioii 45 of 
the Ceylon Income-tax OrJinince 1932 calcubted on that part of his in 
come on which relief is admissiUc under the Ceylrni Income-tax Law, or to 

■rbe lora of VM Vtiir (orm al •nicmeil iMrelo — 

(f) la Ihe cur an inU tkJxsI by Che farUvU«i«l wmlf 

(it in the cue of • 1< ndu vAKnetetS famlh* hr the Minaeer oe fCtrta. 

hi in the cue of a company or lecU Mthenty by Ibr pnoc ptl tit crri 

(/) in the eue of • firo, by ■ psTtser utd 

(i) in the cue of >ny eiW cone enon by * mettWef the uoocieUon. 
l-’34 
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half the Indian Income-tax on the* same'part of his income, whichever is 
less; Provided that where any person is entitled to further rdief in British 
India on that part of his income on which relief is admissible under th'* 
Ceylon Income-tax Law on account of its having been also taxed in some 
other coimtry besides Ceylon, the relief in respect of the Ceylon tax shall 
noi exceed difference between half the Indian Income-tax and such 
further relief as may have been granted in British India owing to that part 
of his income having been taxed in some other country besides Ceylon. 

4. (I) The application for refund of income-tax under these rules 

shall be made as follows:— 

(») If the applicant is resident in British India, to the Income-tax 
Officer of the district in which the applicant is chargeable directly to income- 
tax or if he is not chargeable directly to income-tax to the Income-tax Officer 
of the district in which tlie applicant ordinarily resides, or 

(«) If the applicant is resident outside British India to the Income- 
tax Officer appointed by the Central Board of Revenue, 

(2) Sudi application may be presented by the applicant In person or 
by a'duly authorized agent or may be sent by post, and sliall be in Form I 
appended to these rules. 


FORM I. 

ApplicatioH for relief from double tttcome’tox utider the Income- 
tax (Double Taxation Relief), Ceylon, Rules, 1942. 

,, I, of do hereby state that I have ^d 

(or under the prorisions of s^tion 49-B of the Indian Income-tax Act, 1922 
(XI of 19^) must be deemed to have paid), Ceylon tax amounting to 
Rs for the year ending 19 , on an income of Rs. 

that Indian Income-tax|income-(ax and super-tax of Rs ^ bas also 
been paid or under the provisions of section 49-B of the Indian Income-tax 
Act, 1922 (XI of 1922) must be deemed to have been paid, on the same 
income* Ipart of the same income amounting to Rs . I now pray 

'for relief of a sum of Rs to which I am entitled under the Income- 

tax (Double Taxation Relief) (Ceylon), Rules, 1942 My income from 
all sources during the "prerious year'’_ending on the . 19 > 

Counted to Rs. only, —see Retum of income attached[alre&dy 

submitted. ' 


Signature. 

I hereby declare that what is slated herein is correct. 

■ Signature 

Dated 19 ‘ ‘ 


5. No claim to any refund of Indian income-tax or super-tax 
Jhese rules shall be allowed unless it is made within four years from ihe^Ust 
day of the financial year commencing next after the expiry of the previous 
vear m which the income arose, accrued or was received or was deemM to 
have arisen, accrued or been received or was brought into British India- 


Provided that where the dahn is to a refund of income-tax or super-tax 
paid prior to the 1st of April. 1939, the daim shall not be allowed unless 


■\y»sr- ih^f incivii* on wHich ineo<n«-Uxlinsbe'*n charged difTco from that 
-tax hM bren charted both amounti aunt be •peciSed 


on.whJeh 
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It IS made withm one >ear from the last da> of the year m which such tax 
or the Ceylon tax was reco\ered, wh cheyer is later 

6 An applicant for refund under these rules may appeal to the 
Appellate Assistant Commissioner of Income tax from any orfer of the 
Income-tax Officer disallowing the claim for refund either wholly or m part 

7 The appeal shall be presented withm thirty days of the date on 
which the order of the Income-tax Officer was communicated to the appli¬ 
cant and shall be in form II appended to these rules 

FORM U 
(See Role 7) 

Appeal from an order of Ike Income tax Officer dtsallovnng a 
claim for refund under the Income lax (Double 
Taxation Reltef) (Cey/on) Rules, 1942 
To 

The Appellate Assistant Commissioner of Income-tax 
The 3ay of 19 

The petition of of post-office Distnet 

sheweth as follows — 

Your petitioner applied to the Income tax Officer for a refund under 
the Income tax (Double Taxation Relief) (Ceylon) Rules 1942 of Rs 
The Income-tax Officer has by his order dated the 
rejected Uie application 

of which a copy is attached . - — —- — Intimation 

granted a rcfmid of only Rs 
of this order was received by your petitioner on 

Your petitioner therefore requests that the order of the Income tax 
Officer may be set aside and the refund ipphed for may be granted 

•Signed 

GROUNDS OF APPEAL 
Farm of Verification 

I, the petitioner named m the above petition do 

declare that what is stated therein i« true to the best of my knowledge and 
belief 

*Signed 


CEYLON 
A—TAX 

As regards Ceylon according to executive mstructioiia the following 
points have to be borne in mind in regard to this grant of relief under this 
section 

(1) Under section 45 (4) (b) (1) of the Ceylon Income-tax Ordi 
nance ‘ Ceylon Tax does not include for purposes of relief either in 
India or Ceylon the additional percentage charged on non resident companies 
under section 20 (6) of the Ordinance 

(2) " Ceylon Tax ” does not include for purposes of relief either 
in British India or Ceylon tax on interest or other charges on income included 
m the Ceylon assessment {Ordinance section 45 (4) (b) (u)J 

* Tl e form of spp al and (he f rm of vrr ficattoa appended thereto ahall be > gneda' 
(a in the case of an ind ndual bf theindmduat hjio>eir 
(t) tn the ease of a H ndu undivided bmily bj' the Manaeer or Karta, 
f«) in the case of a company or [ocal aitbontyby the pnanpalofii er 
(<r in tne ease of a firm by a partaer and 

f«) iQ the case of any other association br a member of the asiociaiton. 
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(3) “Indian Tax” includes personal Super Tax, both m India and 

Ceylon 

(4) Indian Tax ” m India includes Company Super Tax as regards 
companies themselves but not as reganls shareholders 

(5) Relief is gnen in both countnes of half the smaller tax The 
amounts of tax and not the rates of tax are considered 

B—“PART OF HIS INCOME” (INDIA) “HIS INCOME FROM 
ANY SOURCE” (CEYLON) 

(1) As the British Indian Notification No 14 (Finance Department 
—Central Revenues), dated tlie 2nd April 1932 is drafted relief will U 
allowed in Bntish India “on that part of the income on which relief is ad 
missible under the Ceylon Income lax law ” The practical result of this 
IS that the expressions part of his income ” in the Indian Notification and 
' Ins income from anj source ” in the Ceylon Ordinance, refer to the same 
thing and the British Indian relief is automatically regulated by the Ceylon 
relief 

The Bntish Indian and Ceylon anthonties alike ignore in granting relief 
all differences between the computation of the incfome in the two countnes 


due to— 

(o) Certain expenses being allowed m one country and not m the 
oUier 

(b) The allowances for depreciation being higher m one country 

than m the other 

(c) Deprecntion being carried forward m one country and not m 

the other 

(d) I-osses being carried forward m one countrv and not m the other 

(e) The fact that assessment is made on the “income arising m one 

country and on “ remittances' in the other 

(/) The fact that the assessments are based on different accounting 
periods m the two countnes 

(g) 'W^ere a Tea Estate is taxed on 40 per cent of its profits m 
Bntish India and on the whole profits m Ceylon, there will be 
only one source of income from the Ceylon point of view and 
the relief allowed In each country will be half the lower 
amount of ta. ignonng this difference in the basis of assess 
ment 

(2) No relief can be given unless tax is paid for the «ame year m 
each country on the source in question eg, in the first year of a business, 
tax will be levied on its profits in Ceylon but not m British India, in the 
year after a business ceases its profits will be liable to tax in BntisJi India 
but not m Ceylon No relief can be given in these cases 


C—"ANY PERSON* 

(1) In Ceylon the income of mamed women is treated as that of 
their husbands If the wife js separately assessed m British Tndia on the 
samcjincome she will be entitled to relief in British India 

(2) Parinershxp —Ceylon diarges tax on individual partners and 
not on partnerships at all No difficulty will arise m British India in regard 
to leistered firms If partners of an unregistered firm are assessed w 
Ceylcn and the firm is assessed in India no relief will be due either to the 

except to the extent that the partners pay super-tax 
m Bntish India on their shares from Ihe fim 
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(1) If a resident m India has divideods from a Company in Ceylon 
from which Ceylon tax is deducted at source and is assessed m India on 
those dividends he will be entitled to relief m India 

(2) If a resident m Ceylon is a shareholder m an Indian Company 
and IS taxed m Ceylon on dividends whidi he receives from the Company, 
Cq'Iod will regard him as having suffered Indian tax and he will be entitle 
to relief m India. 

Relief in Brituh India tn respect of income taved in British Indus 
and Aden —^The following procedure has been agreed upon bttiveen the 
Government of India and the Government of Aden and should be followed 
for the grant of relief m respect of double taxation in India and in Aden*— 
(i) Any assessee who is liable to tax m both cotmtnes and uhese 
head office tr i» British India nuy submit m British India with 
his Bntish Indian return of income a copy of hi» Aden return 
of income subject to hts dearly distinguishing m the former 
any income which he dauns to ^ taxable m Bntish India only 
and in the latter any which he claims to be taxable in Aden 
only The Income-tax aulhonties m Aden will then be la 
formed that this has been done and will ordinarily postpone 
further assessment enquiry until a further reference is made 
^ the Income-tax audionties in Bntish India The Bntish 
Indian Income-tax Officer will examme the accounts relating 
to all the income and in hts assessment order will distinguish 
between (i) ivhat he holds to be income taxable only in Bntish 
India and (ii) income taxable in both countnes He iviU 
then issue bis Bntish Indian demand and forward to the Gov 
eminent of Aden a copy of his assessment order, accompanied 
by a note regarding his examination of the accounts relating 
to (hi) income taxable m Aden only if any The Aden 
Income-tax Officer then will if satisfied isaue his assessment 
order and demand on the basis of (u) and (iii) as reported, 
if not satisfied he will make further enquiries In each country 
the original demand will for form s sake be for the total lax 
payable to that country but with a note to the effect that the 
amount m excess of being the sum of the estimated 

share of that country in the tax at the higher rate on (ii) and 
of the tax on (i) or (iii) as the ease may be need not be paid 
pending the completion of discusstons between the Income tax 
departments of the two countnes as to the final amount each 
IS to receive after setting off double income tax relief 
(u) The above procedure will it is understood be adopted mutatis 
mutandis by the Aden income-tax authorities in respect of 
as^eSsees who are liable to tax in both coimlnes and uhose 
head office « in Aden 

OTHER DOMINIONS 

Notifcaiion Ho 1, Dated the 4th January, 1941 of the Finance 
Department {Central Revenues) 

1 (l)These rules may be cited as the Income fax (Double Taxation 
Relief) (Dominions) Rules, 1939 
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(2) They extend to the whole of Bntish India including Berar, and 
every reference therein to British India shall be construed as including a 
reference to Berar 

2 In these rules — 

(fll Dominion means any of the territories specified m the first 
column of the Sdiedule annexed to these rules 

(b) the expression Dominion Income tax means tax diarged for 

any year in accordance wiUj the provisions of the dominion 
enactment specified m the second column of the said 
Schedule 

(c) the expression ‘ Dominion rate of tax' has the meaning assigned 

to it in the section of the retrospective dominion enactment 
speafied in the third column of the said Schedule 

(d) the expressions Indian Income-tax' and Indian rate of tax 

have the same meaning as in clauses (a) and C^) respectively 
of sub-section (2) of section 49 of the Indian Income-tax 
Act 1922 

3 If any person who has paid by deduction under section 18 of the 
Indian Income tax Act 1922 or oihenvise Indian income-tax for any year 
on any part of hts income proves to the satisfaction of the Income-tax 
Officer that he has paid by deduction or otherwise Dominion Income-tax for 
that year m respect of the same part of hts income he shall be entitled to a 
refund of a sum calculated on that part of his income at a rate to be deter 
mined as follows — 

(i) If he IS resident m British India the rate at which refund is to 
be given shall be— 

(o) Uie dominion rate of tax when the rate does not exceed hilf of 
the Indian rate of tax and 

(2>) half the Indian rate of tax in any other case 

(ti) If he IS not resident m British India the rate at which refund 
IS to be given shall be— 

(o) half of the dominion rate of tax when the rate does not exceed the 
Indian rate of tax and 

(b) m any other case the amount by which the Indian rate of tax 
exceeds half of the Dominion rate of tax 

Provided that in no case shall the rate at which such refund is cal 
culated exceed half the Indian rate of tax appropriate to the income of the 
person entitled to relief or be greater than the excess of the lower of the 
Indian and the domin on rate of tax over the rate at whidi relief is given m 
the dominion 

4 The application for refund of income tax under these rules shall 
be made as follows — 


(1) If the applicant is resid^t in British India to the Income-tax 
Officer of the district m which the applicant is chargeable directly to income- 
tax or if he IS not cliargeable directly to the Income-tax Officer of the d s 
trict in which the applicant ordinarily resides 

(2) If the applicant is resident outside British Ind a to the Income 
tax Offiw appointed by the Central Board of Revenue 

(3) Such application may be presented by the applicant id person of 
t>y a duly authorised agent or may be sent by post and shall aS far as cir 
«umstanccs permit be m Torm I appended to these rules 
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5 No claim to any refund of Indian In($mie-tax or super tax under 
these rules shall be allowed unless it is made uithin four years from tlie 
last day of the financial year commencing next after the expuy of the pre¬ 
vious year m which the income arose, accrued or was received or was deemed 
to have arisen, accrued or been received or was brought mto Bntish India. 

Provided that where the claim is to a refund of Income tax or super 
tax paid pnor to the 1st April, 1939, the claim shall not be allowed unles^ 
it IS made withm one year from the last day of the year m whidisuditax 
or the Dominion Income-tax was recovered whichever is later 

6 An applicant for refund under these rules may appeal to the Appel 
late Assistant Commissioner of Income-tax from any order of the Income- 
tax Officer disallowing the claim for refund either wholly or m part 

7 The appeal shall be presented witbm thirty days of the date on 
which the order of the Income-tax Officer was commtmicated to the appli 
cant, and shall as far as arcumstances permit, be in Form 11 appended to 
these rules 

FORM I 
(See Rule 4 ) 

Application for relief from double income lax under the Income 
tax (Double Taxalion Reluf) (Dominions) Rules, 1940 

I* of , do hereby state 

that I have paid (or under the provisions of secuon 49 B of the Indian 
Income tax Act 1922 (XI of 1922) must be deemed to have paid) (name 
of dominion) Income-tax amounting to £ for the year ending 19 

on an income of £ and that Indian Income tax|income-tax 

and super tax of Rs has also been paid (or under the pro¬ 

visions of section 49 B of the Indian Income-tax Act, 1922 (XI of 1922) 
must be deemed to have been paid) on the same income'lpart of the same 
income amounting to Rs I now pra) foe relief at the 

rate of amounting to Rs to which 

I am entitled under the Income-tax (Double Taxation Relief) (Dominions) 
Rules, 1939 My income from all sources dunng the ' Previous jear' end 
mg on the 19 , amounting to Rs only —see Return 

of uicome attached[alre3dy submitted 

Signature- 

I hereby declare that what is stated herein is correct 

Signature-- 

Dated 19 


FORM II 
(SVeRuIeZ) 

Appeal from an order of the Income tax Officer disallowing a claim 
foe eefiMvi vnder the Income tax Rtlwf) 

(Doniintons) Rules. 1940 

The Appellate Assistant Commissioner of Income-tax 


The 

day of 

19 


The petition of 
sh^eth as follows — 

of 

post office 

District 


Your petitioner applied to the Income-tax Officer for a refund 


•Wftere the income -n which inccm-tax h»f>een charged differs from thutoo sidiich 

super tax bat been ehargrd boi h amounts must be ipea6ed 
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under the Income-tax (Double Taxation 'Relief) (Dominions) Rules, 1939, 
of Rs. . The Inownc-tax Officer has by his order, dated 

rejected the application 

tlie , of which a copy is attached,-—- 

granted a refund of only Rs. 

Intimation of this order was received by your petitioner on 

Your petitioner therefore requests that the order of the Income-tax 
Officer may be set aside and the refund asked for may be granted. 

♦Signed-- 

Grounds op Appeau 
Form of verification 


I, , the petitioner named in the above petition 

do declare that what is stated therein is true to the best of my infonnafion 
and belief. 

♦Signed.--- — ■ — — —“ 

SCHEDULE. 


r a S 


Kenya 

t Income-tax Ordinance, 1937 (XII of 

1 the Colony & I^teciorate orKcnya f 

Section 44 

Taogaoylka 

f War Revenue (Income-tax) (Rapbeement) \ 

I Ordinance. 1940, of Tangun^a territory. / 

Section 39 (s) 

Uganda 

Income-tax Ordinance 1940, of Uganda Pro- 

Section 32 (3} 

Zanzibar ^ 

Ineome-tax Decree. 1940, of Zanzibar 

Sectioo as (3) 


INDIAN STATES. 


' Notification No. 69, 16/h September, 1939. 

1. These rules may be cited as the Income-tax (Double Taxation 
Relief) (Indian Slates) Rules, 1939. 

2. In these rules,— 

(o) the expressions " Indian income-tax " and “ Indian rite of ^ " 
have the same meanings as in clauses (o) and (b) respectively 
of sub-sertion (2) of section 49 of the Indian Income-tax Act, 
1922: 

(h) “ Sta*.: ” means any of the Indian States specified in the Schedule 
to these Rules; 

(cy the expression “ State income-tax ’* means income-tax and super- 
lax charged in accordance with the provisions of the law re¬ 
lating to income-tax for the time being in force in the State; 
and • 

(d) the expression “ State rate of tax ” means the amount of State 
__income-tax divided by the amount of the larger of thO two 


•nw form ofappeat and the fcwni ofwnricatlon appended t 
{«) In the ea»e of an individual bv the indmdusi Mm^elf: 
(*) in the case of a tfindu undivided '—— 




.IV •" .T' j;iv...«,uai uv me inamnusi nim^eu; 

'X / V J" 5 c , ■ rfindu undivided bmtiy by Ihe Manarer or Karta; 

' vi.*" L auihority hy the principal officers 

(Ainjhccaseofa firmba u parewand , 

(») In the caicof awru ‘ »r astoaanwn, by a member of the a 
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mcomcs on which mcome-tax and super tax respectively have 
been charged by the State 

(e) the expression correspondng year* in relation to a year of 
assessment m British India means the year for the purposes 
of State ulcome-tax which by order of the Central Board of 
Revenue shall be demand to correspond witli such year of 
assessment m Bntish India 

(/) the reference to the lower of the two rates shall where the rates 
are equal be construed as a reference to either of those two 
rates 

3 If any person who has paid by deduction under section 18 of the 
Indian Income-tax Act, 1922 or otherwise Indian income-tax for any year 
on any part of his income proves to the satisfaction of the Income-tax Officer 
that he has paid for the correspondmg year by deduction or otherwise State 
income-tax m respect of that part of his income, he shall be entitled to the 
refund of Indian mcome-tax calculated on that part of his mconie at a 
rate bearing to tlie Indian rate of tax or the State rate of tax whichever js 
the lower, the same proportion as the Indian rate of tax bears to the sum of 
the Indian rate of tax and the State rate of tax 

Provided that where in respect of that part of the income relief has 
already been obtained under this rule on account of taxation in another 
State or further relief is admissible in Bntish India on account of taxation 
in the United Kingdom or Ceylon the refund should be so regulated that 
togetlier with such other relief, the a^regate relief shall not exceed halt 
the Indian rate of tax 

4 (1) The application for refund of income-tax under these rules 
shall be made as follows — 

(<) if the applicant is resident in Bntish India to the Income-tax 
Officer of the district in which the applicant is chargeable 
directly to income-tax, or if he is not chargeable directly 
to the Income-tax Officer of the district m v,hich he ordinanly 
resides 

(ii) if the applicant is resident outside Bntish India to the Income- 
tax Officer appointed by the Central Board of Revenue 

(2) Such application may be presented b> the applicant m person or 
by a duly authonzed agent or may sent by post and shall be in Form I 
appended to these Rules 

5 No claim to anv refund of Indian mcome-tax or super tax under 

these rules shall be allowed unless it is made within four years from the last 
<Jay of the financial year commenang next after the expiry of the previous 
year in w iVicft tfre rncutire smJS'f nar /iKWissj jv jtss *5* 

have arisen accrued or ^en received or was brought mto Bntish India 

Provided that w here the dann is to a refund of income-tax or super 
lax paid pnor to the 1st April 1939 the claim shall not be allowed unless it 
IS made within one year from the last of the year m which such tax or 
the State income-tax was recovered whichever is later 

6 An applicant for refund under these rules may appeal to the 
Appellate Assistant Commissioner of Income-tax from any order of the 
Income-tax Officer di'allowing the da m for refund cither wholly or m part 

1—135 
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7. Tlic appeal shall be presented wthtn thirty days of the date on 
^\h^ch the order of Uic Inconje-tax Officer was comtnunicated to the appli¬ 
cant, and shall be in Form II appended to these Rules. 


Cufarat Slates /Iffcnry. 

1. Baroda. 

2. Chhota Udepur. 

3. Sachin. 

Kashmir Agency. 

1 . Jammu and Kashmir. 
Central India Agency, 

1. Dhar.^ 

2. Makrat. 

3. Bhopal. 

Punjab Slates Agency. 

1. Patiala. 

2. Bafiawa/pur. 

3. Jind. 

4. Kapurthala. 

5. Tehri Garhv'al. 

6. Maler Kotla. 

7. Mandi. 

8. Faridkot. 

Punjab Hill States Agency. 

1. Baghat. 

Deccan States Agency. 

1. Akalhot. 

2. Fhaltan, 

3. Ramdurg. 

4. Kolhapur. 

5. Sangli. 

6. Jamkhandi. 

7. Mudhol. 

8. Kurand%’ad (senior) 

9 MiraJ (senior). 


Rajpitlana Stales Agency 
1 Bundi 


Madras States Agency. 

1. Travancore. 

2. Cochin. 

Mysore Agency. 

1. Sandur. 

Gzvalior Agency. 

1. Benares. 

3. Rampur. 

£ar/fm States Agency. 

1. Bastar. 

2. Kanker. 

3. Raigarh. 

4. Jashpur. 

5. Saranjjarh. 

6. Kawardha. 

7. Khairagarh. 

8. Korea. 

9. Nandgaon. 

10. Chhuikhadan. 

11. Ma)"urbhanj. 

12. Patna. 

13. Sonepur, 

14. Kal^andi. 

15. Rairakhol. 

1b. Baudh. 

17. Seraikela. 

18. Talcher. 

19. Gangpur. 

20. Kharsa\van. 

21. Keonjhar. 

22 Cooch Behar. ^ 

23. Shaguja. 

24. Bonai. 

25. Narsmghpur 
25. AthxnaHifc. 


FORM r. 

{See Rule 4.) 

Application for relief^ from double ineotne-lax under the Income-tax 
(Double Taxation Relief) (Indian States) Rules. 1939. 


I» of do hereby state that I have paid 

for under the pro^dsions of section 49-B of the Indian Income-tax Act, 
1922 (XI of 1922) must be deemed to have paid] (name of State) state 
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!nconie-taxlmcorae-tax and super tax amounting to Rs for the year 

ending 19 on an income of Rs and that Indian mcome- 

tax|lncome tax and super tax of Rs has also been paid [or 

under the provisions of section 49 B of the Indian Income-tax Act, 1922 
(XI of \7Z2) must be deemed to have been paid) on the same income'jpart 
of the same mcome amounting to Rs I now pray for r^ief 

at the rate of amounting to Rs to which I am 

entitled under the Income-tax (Double Taxation Relief) (Indian States) 
Rules, 1939 My income from aU sources during the "previous year” 
ending on the 19 , amounted to Rs (my— 

see Return of mcome attadicd|already submitted 


I hereby declare that what is stated herein is correct 


Signature 


Signature 


FORM n 
(See Rule 7 ) 

Appeal from on order of ifu Income tax OSver dtsallowtnff a c/aun for 
refund under the Income tax (Double Taxatxon Relief) 
(Indian States) Rules, 1939 


To 

The Appellate Assistant Commissioner of Income-tax 
The day of 19 

The petition of of post-office District 

sheweth as follows — 

Your petitioner applied to the Income-tax Officer for a refund under 
the Income-tax (Double Taxation Relief) (Indian States) Rules, 1939, of 
Rs. The Income-tax Officer has by his order, dated the 

rejected the application 

of which a copy is attached-Inti- 

granted a refund of only Rs 
ination of this order was received by your petitioner on 

Your petitioner therefore requests that the order of the Income-tax 
Officer may be set aside and the refund asked for may be granted 

Signed* 

Gsourms of Appeal 
Form of Vertficahon 

I, , the petitioner named in the above petition do 

declare that what is stated thcrem is true to the best of my information 
and behef 

Signedf 


•tVhere the mcome on vhicb income lax has been charged diflen rrom tkat oo 
wbicb rupee lax bar been charged both ain mnu imut be tpeor ret , 

I The form of appeal and (he form oTvenficai on appended thereto ibeuld bengsed— 
(a) in thecase ofaoindmdual bjr the Individual h mielf, 

(t) in the CBieofa Hndu undivried iasuly bp the manager or Karla, 

(t) in the caiC of a company or local autbonty by the principal off^r, 

\j in die case of a firm by a panoei and 

(«J in the case of any other aisociaboa by a member of the auocMbon. 
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THE INCOME-TAX ACT. 

MYSORE 

As regards Mysore, there are speaal arrangements dating from a long¬ 
time as given below 

fO Salaries and pensions—Sm inis of the Government of India 
living m Mysore are allowed on their salaries or pensions rebate from the 
Indian income-tax of an amount equal to the Mysore tax, while Mysore 
darbar servants living m British India pay the Indian income-tax only and 
arc not Inble to paj any tax to the Mysore ^rbar on their salanes or pensions. 

(2) Interest on securities—Interest on the Mjsore darbar secun 
ties received or paid in British India is exempt from die payment of Indian 
income tax, and similarly interest on securities of the Government of India 
received or paid m Mj‘iore is exempt from the Mysore tax. 

(3) Businesses—In the case of businesses whose headquarters are 
m Bntish India but which have branches m Mysore or carry on business m 
Mysore, a deduction is allowed from the Indian inoome-tax payable on the 
profits of sudi businesses of the amounts of Mysore income-tax that would 
be payable on such portion of tlie same profits as appears to the Income-tax 
Olhcer m Bntish India to be due to transactions in Mysore Businesses 
^ith headquarters m Mysore which Ime branches or dealings tn Bntish 
India are assess^ by the Income-tax authonbes m British India to the 
full amount of Indian income-tax due on the profits realised in Bntish 
India only, while the Mysore Income tax authoriues in computing the 
profits or gams of all such busmesses for purposes of Mysore tax allow a 
deduction of the amount of profits or gams appearing to the assessing 
officer to be due to transactions m Bntish India 

(4) Dividends—The Government within whose junsdtciion tax is 
chaiged on Uie profits out of which a dividend is paid retains the tax on the 
part of tliose profits represented by the dividends and allows such refund 
■on the dividends as may be due under the provisions of its Income-tax law, 
corresponding to section 48 of the Indian Income-tax Act, while the Govern¬ 
ment in whose junsdiction the dividend is received mcludes it m the ‘ total 
income” of the assessee concerned for purposes of fixing the rate of, and 
the liability to tax but waives its claim to levy tax m respect of the 
dividend 

(5) Income from profession or vocation—As regards income 
•derived from the practice of a profession or vocation, the Government 
within whose junsdiction it arises or accrues taxes it, while the Govern 
ment m whose junsdiction it is received indudes it in the ‘ total income" of 
the assessee for purposes of determining liability to and the rate of, tax 
provided that (») the income earned in M3isore by a resident m British 
India or in British India by a resident in Mysore is charged to tax m 
British India or ifysore as the case may be, if it has not already been or 
will not be, chained to tax m Mysore or British India on the ground for 
example that m either area the income is below the taxable limit. («) 
cases where such professional earnings have been or will be, taxed m 
Mysore or British India they shall be taken into account for the calculation 
of ‘ total income” in British India or Mysore whether received m Bntish 
India or Mysore. 
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42)-.B Where any dividend has been paid, credited or 
distributed or is deemed to have been 
paid, credited or distributed to any of 
Ptyment ofincoraM.xby pcrsons Specified in section 3 , who is 
corapmny to be dMmed pay- a shareholder of a Company which is 
meet y 1 o er asscsscd to income-tax in British India 

or elsewhere, such person shall be deemed 
in respect ofsuch dividend himself to have 
paid income-tax (exclusive of super-tax) at the rate applicable 
to the total income of a Company for the financial year in which 
the dividend has been paid, credited or distributed or is deemed 
to have been paid, credit^ or distributed, on so much of the 
dividend as bears to the whole of the same proportion as the 
amount of income on which Company is liable to pay income- 
tax bears to the whole income of the company 

History—This section, introduced m 1939, was redrafted m IWl m 
order to make its intention clear Cf Explanation (3) to sub-section (1) 
of section 4 and sub-section (2) of section 16 To a certain extent ^s 
section overlaps and repeats sub-section (5) of section 18 

Deemed—See definition of ‘dmdend’ m section 2 (6 A) and also 
section 23 A. 

Crossing up —If r is the full rate of company income tax lo pies 
per rupee and r the percentage of the Company's profits liable to tax, the 

1 

gross dividend for every unit of dividend will be j^ 

Exclusive of super tax—^These words should be noted 

Object—Sections 49-B and 49 C together are uitended to provide 
against the grant of excessive relief and for the recover}' of such rdtef 
when given 

Amount of income on which the Company is liable to pay Income- 
tax,—The words used are 'amount' not ‘part* of income as in 'cction 49 
See in particular, Assam Railways cose, (1934) A C 445, 1934 I T.R. 
467 (affirming 1934 I T.R. 9) referred to under that section. 

Applies to all cases —^The section applies to all cases whether falling 
under section 48, 49 or 49 A; and any notification issued under section 49-A 
must be in consonance with section 49-B. 


4©-C. (i) Where any dividend is paid, credited or distri¬ 
buted or is deemed to have been paid, 
creditfid or dktiihuJted ta a. shaxchaWee of 


Rebef^nted to a com¬ 
pany to be deemed rebef 
granted toibarebolder. 


a company which has obtained the relief 
refeiTcd to in section 49 or granted under 
section 4 g-A or under the India and 


Burma (Income-tax Relief) Order, 1936 , 
the shareholder shall be deemed in respect 
of such dividend himself to have obtained such relief at the rate 


at which such relief has been granted, in respect.of income-tax 
only, to the company for the foancial year preceding the year 
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in which the dividend was paid, credited or distributed or is 
deemed to have been paid, credited or distributed, 

(2) If the rate at which a shareholder is deemed under 
sub-section (i) to have obtained relief exceeds the rate at which 
he would have been entitled to relief had such relief been given 
direct to him by or under the said sections or order, any excess 
shall be recovered from him either as an addition to the tax 
payable by him on any assessment made on him under section 23 
or section 34 or by setting it off against any relief due to him 
under section 48. 

History.—This section was added m 1939 and altered in 1941, along 
witJi section 49-B 

Sub-section (1).—This removes a defect in the Act under which it 
was possible for a shareholder to get excessive relief. The Burma (Income- 
tax Relief) Order has been set out in tlie notes under section 49-A. 

Income-tax only —i e, not in respect of super-tax. The separation of 
the relief obtained by a company into parts representing income-tax and 
company super-tax respectively been made by executive orders. The 
Income-tax Enquiry Committee, 1936, su^ested that 'as a practical measure 
the total rate of relief alIo%vcd to a company shall be divided between 
income-ta.x and company super-lax In the proportions that the rates of 
these taxes paid by the company bear one to the other before any relief is 
granted*. See Qiapter XI, section 5 of the Committee’s report and the 
illustrative examples given therein. 

Illustration.—The combined effect of this section and of sections 
16 (2) and 49-B is illustrated as below*— 

Suppose 30 per cent, of the income of a company has been charged 
to income-tax ((^mpany super-tax has to be ignored for this purpose) at 
30 pies per rupee and 70 per cent, of its income is derived from tax-free 
securities, and suppose a shareholder of the company gets a dividend of 
Rs. 12,000 (net) from the company. If the company has not received, 
and is not entitled to receive, any double taxation relief, the amount of the 
dividend when grossed up according to the formula referred to in the notes 
on section'49-B will be Rs 12,000 ) =R** »s. 59 o 

of whidh Its 3,777 (representing 30 per cent.) has suffered income-tax 
on behalf of the shareholder at 30 pies per rupee, while the balance of 
Rs. 8,8^^ has not suffered any income-t^. 

Supposing next that the company has obtained double taxation relief 
at 15 pies per rupee on the portion of the income charged to incom^tax, 
the po4ition of the shareholder (assuming he has no other income) will 


as shown below.— 

1 Total income ... . •• 

Income-tax fuffered by the company m Tei^ct of 

R* 


12.590 

(excluding 

fracpoa*}. 

• the profit* represented by this dividend 

590 

Iteu&le Income-tax Relief in resfiert of Income- 

tax tfflot ^uper-tax) obtained by *»e company.. 

295 

.. «» 

\ Net Income-tax sudered by the company .. 

295 

» .. 



S 49-E} REFUNDS TO ESTATE OF DECEASED PERSONS. 1079 

lacotae.ta]c paybleby Uw ibareholder St the 
rate of 13 39 pie* per rupee ca 30 per cent, of 

Rs t.onRj *,777 . . 163 

Double income tax relief obtainable at half the 
eSecUve rate of the iharehokler 2 

Net tax payable by the aharebolder . 132 

!'■ ■ (in round 

Refund due to the iharehoUer sgs-ija . 163 £gure) 

Recovery of excessive relief—Sub section (2) gives powers to the 
Revenue to recover excessive rdief The limitation of time i» obviously 
the same as m respect of assessments under section 34 or of refunds under 
section 48 If, for any reason, no assessment is being made under section 
23 or section 34, it would not ^ open to the Income-tax Officer to recover 
the excess relief Section 34 dearly authorises the Income-tax Officer to 
make an additional assessment in cases of excessive relief, but sub-section 
(2) of section 49 C with its reference to "addition to tax payable” under 
‘ar^ assessment made under section 34 reads as though the Income-tax 
Omccr cannot make an ad hoc assessment under section 34 solely to recover 
the excessive relief The clear terms of section 34 cannot, however, be 
reduced to a nullity by the bad drafting of section 49 C 

43 -JD. IS any person who J)a5 pajd by deduction or other¬ 
wise Indian Income-tax for any year in 
R«u«r ift r«p«ct of ttx respect of any income arising without 
B"tish India m a country the laws of 
Sntuh Indian !Deom«.t» which do Dot provide for anv relief in 
respect of income-tax charged in British 
India proves that he has paid mcome*tax 
by deduction or otherwise under the laws of tne '•aid country 
in respect of the same income, he shall be entitled to 
deduction from the Indian Income-tax payable of a sum equal 
to one-half of such Indian income-tax or to one-half of such 
tax payable m the said country, whichever is the less 

Explanation ■—^The expression * Indian income-tax ’ in this 
Section means income-tax and super-tax charged in accordance 
-with the proviaons of this Act. 

History—This section was added m 1939, and the explanation in 1941 
‘Country*—^The word would seem to cover any State,whetherBnttsh 
or Foreign including sudi Indian States, Colonies aira Dominions as are not 
covered by section 49 A 

By deduction or otherwise.— See notes under section 49 
Laws—Will presumablv include executive orders 
The same income —not the same part of income as m section 49 but 
the general trend of the principles in the Assam Radj.'a;^5 case, (1934) AC 
445, 1934 I T R. 467 and other cases will probably apply. 

49 -E Where under any ofthe provisions of this Act, a 
refund is found to be due to any person, 
p™„to.nolt.mountor 'I'' InTOine-tax Officer, Appellate Assls- 
ttfundt against tax remaining tant Commissioner or Commissioner, as 
*’*y**’** the case may be, may, iti Jieu of payment 

of the refund, set off the amount to be 
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refunded, or any part of that amount agamst the tax, if any, 
remaining payable by the person to wliom the refund is due 
History'—This section was inserted m 1933 It merely regularised 
departmental practice There has b^n an omission to provide for a 
similar power for the Appellate Tribunal If the omission is deliberate on 
the ground that the Tribunal is not concerned wiUi the-collection of tax, so 
IS the Appellate Assistant Commissioner 

Limitation —^The words remaining payable by do not mean legally 
recoverable from' and where proceedings Under section 46 are barred 
by limitation under section 46 (7) it is open to tlie Income tax Officer 
under section 49 E to set off arrears of income tax agamst refunds due 
Itider Chand v Secretary of State 1941 I T R 613 (Patna) 

43 -Whcie through death, incapacity, bankruptcy, liqui¬ 
dation or other cause, a person who would 
poww of repraentative of but for such cause havc been entitled to a 
to*’makeciaLnKS Under any of the provisions of this 

behalf Act, or to make a claim under section 48 

01 49, IS unable to receive such refund 
or to make such claim his executor, admmistrator or otlier legal 
representative, or the trustee or receiver, as the case may be; 
shall be entitled to receive such refund or to make such claim 
4br the benefit of such person or his estate 

Refund in special cases—^Pnor to 1933 the Act did not provide for a 
refund where through death incapacity bankruptcy, liquidation or other 
cause a person couW not receive it or claun it There is an obvious 
omission to provide for cases under section 49 A and 49 D 

As regards the right of appeal agamst an order of an Income-tax 
Officer refusing to grant the refund, see secUon 30 

Sections 49 E and 49 F render obsolete almost all the previous decisions 
one of the latest of which was Zenoh Kaderbhoi v Secretary of Slate, 1936 
I T R 389 (Sind) about the rights and liabilities of the representatives 
of deceased and disabled persons in regard to refund of income-tax 

Death etc~~See notes under section Z4-B Section 49 F it should 
be noted deals with claims whidi the deceased etc could have made and not 
to claims m respect of income which accrued or arose after death m 
capaaty, etc In respect of such claims the executor or trustee himsdf u 
eligible under sections 3, 40 and 41 read with section 48 el seq 

SO 'No claim to any rcFund of income tax or super tax 
under this Chapter shall be allowed, unless 
timitaton of claim* for It IS made withm four years from the 
last day of the financial year commencing 
next after the expiry of tlic previous year 
m which the income arose, accrued or was received or w^ 
deemed to have arisen, accrued or been received or was brought 
into British India 

Provided that where the claim is to a refund of income- 
tax or super-tax paid prior to tlic commencement of the Indian 
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Incoftie-tax (Amendment) Act, 1939, the claim shall not be 
allowed unless it is made within one year from the last day of 
the year in which the tax was recovered or before the last day 
of the financial year commwicmg after the expiry of the previous 
year as defined in clause (ii) of section 2 in which the income 
arose on which the tax was recovered, whichever penod may 
expire later 

Provided further that a claim to refund under section 49 
of tax paid prior to the commencement of the Indian Income-tax 
(Amendment) Act, 1939, may be admitted after the penod of 
limitation herem prescribed, when the applicant satisfies the 
Commissioner, or an Assistant Commissioner of Income-tax 
specially empowered m this behalf by the CcnJral Board of 
Revenue, that he had sufficient cause for not making the claim 
wiffim such period 

History—^The provision dates from 1916 and has been amended 
succcssnely in 1918 1930 and 1939 In 1939 the time limit was extended 
to four years along with transitional provisions in regard to anterior claims 

Limitation—How applied —The limitation in this section appl es only 
to the date of the claim by the assessee Once the claim has been admitted 
It IS not necessary that the refund should actualh be paid tvtthm the penod 
fixed tinder this section A cbim would be m order if presented on the 
very last day on which the year prescnbed m this section expired 

It should be noted that whereas m respect of tax paid before 1st April 
1939 limitation is to be reckoned from the date of recovery of tax it is 
reckoned for tax paid after that date with reference to the liate of ongin of 
the income 

Recovered—Meaning of —It was aigued in Commissioner of Income 
tar V Finny ^ Co , 2 I T C 466 that ‘recovered meant a taking back of 
what had been given and that consequently the word referred in a claim 
under section 49 to the repayment of the tax m the United Kingdom This 
interpretation was not accepted since a similar meaning would make no 
sense in reference to a claim under section 48 to which section 50 equally 
applied *Recoiered is used in this section merely as meaning 'received 
by Government ' In other sections also it is used m senses not implying 
any taking back of what has been given See for example sections 18 41 
and 44-A 

Dividends of companies—The question nhen tax is recovered in 
respect of dividends from c<»npanies was raised in /imratlal Gandhi v 
Commissioner of Income tar, 2 I T C 48 in which the Bombay High 
Court ruled that tax is 'recovered when die dividend is declared 

In Dkanbat Dadabai Kanga v Comtmssiotier of Ineome-tax 3 I T C 
76 the same High Court held that *the year in which tax v\ as recovered means 
the financial year in respect of assessees not maintaining accounts or those 
maintaining them by the hnanaal year As regards others the Court left 
1-1J6 
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the question open The principle of this deasion partly appears m the 
first proviso 

Alternative periods of limitation—In the first proviso the words 
the year which are used along with the words financial year’ in the same 
section evidently refer to the (^endar year Cf section 3 (59) of the 
General Clauses Act X of 1897 The altcmatn e periods of limitation there¬ 
fore are (o) one year from the «id of the calendar year m which the lax was 
recovered and (b) the last da) of the financial year commencing after the 
expiry of the previous year, t e , the accounting year m whicji the income 
arose on which the tax ivas recovered 

If the person claiming relief has been assessed in British India the 
period of limitation for the purpose of section SO m respect of tax paid 
before 1st April 1939 will run from the date of recovery of tax after the 
assessment notwithstanding the fact Inat a part of the income had bera 
taxed at source on an earlier date But if the person has not been assessed 
and his entire income had been taxed at source the period would run from 
the date of taxation at source or of payment of dividend In respect of 
tax paid after 1st April, 1939, limitation is reckoned with reference to the 
date of origin of the income and not with reference to the date of recovery of 
tax The above remarks apply to relief under all the sections in this chapter 

Provisional claims —See notes under section 49 Under departmental 
instructions m view of the delay in obtauiirg the necessary documents, 
provisional claims are allowed to be made within the due date, the evidence 
being produced aftenvards 

Second Proviso—^The proviso was inserted in order to meet casesof 
hardship which were formerly dealt with under executive orders The 
Madras High Court drew attention to the need for this amendment when 
dealing with Commtsstoner of Income-tax v jBinny * Co , 47 Mad 
3 I T C 466 The Select Committee which considered Amending Act 
XXII of 1930 recommended that the Assistant Commissioner m outlying 
areas like Sind should be specially empowered to act under this proviso so 
as to reduce delay in the disposal of claims 

Though it may be impossible for an assessee to ascertain whether of 
not he IS entitled to a refund {under section 48) until an assessment hiS 
been m-ide upon him (but he is supposed to know his own income?), Jh* 
Court has no power to extend the period of limitation laid down in this 
section Adam Ha]\ Dazvood ir Co v Comm%ss^oner of Income Burma, 
1936 I T R 100 

Double Income tax relief—Supplementary^ assessments—-‘’edion 
does not distinguish between original assessments and supplementary assess 
ments under section 34 In the absence of such a distinction an ssscssee 
IS It would appear not deprived of relief under section 49 if otlicnyise, 
supplementary assessment gives him a title to relief The period of 
Imiitaficm would be that laid down m the main part of the section or that 
m the provisos according as the claim relates to tax paid before or after 
1st April 1939 
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CHAPTER VIII 
Offences and Penalties 

« , SI Ifa person fa* without reason- 

menu or allow inspection able Cause Of CXCUSe— 

(a) to deduct and pay any tax as required by section i8 
or under sub section (5) of section 46 

(i) to furnish a certificate required by sub section (9) 
of section 18 or by section 20 to be furnished , 

(c) to furnish m due time any of the returns mentioned 
m section rg A, section 20-A, section 21, sub«section (2) of 
section 22, or section 38, 

(d) to producCj or cause to be produced, on or before the 
date mentioned in any notice under sub section (4) of section 22, 
such accounts and documents as are referred to m the notice; 

(^) to grant inspection or allow copies to be taken m 
accordance ivith the provisions of section 39 , 

he shall, on conviction before a Magistrate, be punishable 
■with fine which may extend to ten rupees for every day during 
which the default continues 

History—In the 1886 Act there was a provision enabling the Com 
missioner of the Division to remit whdiy or in part any fine imposed tinder 
the corresponding section Qause (6) was introduced in 1922 The refer 
■ence to section 19 A was inserted in 1928 and that to section 20 A m 1933, 
when those sections were inserted m the Act 

As a consequence of the amendment of section 22 m 1939 making it 
obligatory for assessees to submit returns suo ptolti section SI was amended 
so as to attract it only to failure to submit a return when called for by the 
Income-tax Officer and not to failure to submit a return suo molu 

Reasonable cause —^As to the meaning of reasonable cause or excuse’, 
compare the notes under section 27 It i>i for the Magistrate to deade 
■whether there has been ‘reasonable cause or excusc’ or not 

If a company is not liable to pay tax a certificate under section 20 
would be untrue and that would be a reasonable cause for not issuing it 
Ban Lolita v Tata Iron and Steel Co 1940 I T R 337 (Bom ) 

Magistrate—^As to the meaning of magistrate see section 2 (8) and 
notes on it only certain magisfralcs can try cases under sections 51 and 
52 of the Income-tax Act 

Previous sanction — See section 53 under which no prosecution can be 
be launched under section 51 except at the instance of the Inspecting 
Assistant Commissioner 

Compounding of offences— See the same 'ection 
Fines—How levied —^A fine for a contimnng ofTence cannot be levied 
prospective!) 
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* The proper course seems to me to be to institute further pro¬ 
secution if Uiere is occasion for it and allow the accused an opportunity 
of defending before the further fine is imposed per Best J vxR v 
V^eramma 16 Mad 230 (a case under fte Mumapalities Act) He 
could of course be convicted with having persisted in the failure onlv 
as regards the past he could not be convicted of a failure in regard to 
the future —per Heaton J m R v Byrainjee 43 Bom 836 (a cas* 
under the Cantonment Act) 

The order for parent of so much fine per day 
so long IS the building continues to stand is illegal The addition of 
such an order is premature There must be proof of a continuing 
offence before the jurisdiction of a Magistrate to make such an order 
arises —per Blair J m R v IVasir Ahmad 24 AH 309 following 
Ramakrtskna Bisvlos v Maswndar 27 Cal 565 (which cites earlier 
cases) (a case under the Municipalities Act Clearly this necessitates 
a separate prosecution for a distinct offende—a prosecution in which 
a charge must be laid for a specific contravention for a specific number 
of days for which charge if proved the Magistrate is to impose a 
daily fine of an amount whidt is left to liim m his discretion to deter 
mine “liie orders m the present case are bad as being conviction and 
punishments for offences which the accused persons had not com 
mitted with which they were not and could not have been charged at 
the time the sentences were passed The effect of such orders would 
be to deprive the accused persons of the opportunity to deny the com 
mission of the offence or plead extenuating circumstances and to take 
away from the Magistrate who might have afterwards to levy the fine 
the discretion vested m him by law to determine the amount that 
should be inflicted after investigation of the case —per Parsons and 
Ranode JJ m In re Limbaft Tulsiratn 22 Bom 766 (a case under 
the Municipalities Act) 

The liability to daily fine in the event of a continum" 
breacJi has been imposed by the legislature in order that a person 
contumaciously disobeying an order lawfullj issued may not claim to 
have purged his offence once and for all by payment of the fine im¬ 
posed upon him for neglect or refusal to comply with the said order 
The liability will require to be enforced as often as the Revenue 
authority may consider necessary by the institution of a second pro¬ 
secution m which the question for consideration will be how many 
daj s have elapsed from the date of the first conviction under this 
section during; which the offender is proved to have persisted in the 
offence and secondly the appropriate amount of daily fine to be 
imposed under the circumstances of the case subject to the maximum 
of Rs 10 per daj Per PtggoU J m Emperor \ Amir 

Hasan Khan (1918) 40 All 569 A person cannot again be pro¬ 
secuted for the continuance of the same offence before oonviction nor 
can he be separately prosecuted for the continuance of the same offence 
for each day the offence is continued as a separate and distinct offenre 
under that section before conviction Cdlcutla Corporation v Matloi 
Bev^xih 13 Cal 108 

, Effect of penal assessment—penal assessment under «ect on 28 

for false statement is no bar to prosecution for failing to produce accounts 
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The two are different offences R v Hoosanelly fi- Co , 1 I T C 48, 43 
Mad 498 It is evidently for the dqartment to decide whether to act 
under section 28 or under section 51 or 52 When the above case was 
deaded, a penal assesbment could not be made because of non production of 
accounts Smce 1st April 1939 sutji an assessment cah be made but, even 
so all that section 28 (4) bars ts a prosecution m respect of the same facts 
on winch a penalty has been imposed 


Service of notice —A conviction under section 34 (5) of the Income- 
tax Act, 1886 (partly corresponding to section 51 (f) of the present] was 
not mamtained because there had been no forma! service of notice as re¬ 
quired by section 46 of the 1886 Act (coirespondmg to section 63 (1) of 
the present Act read with section 27 of the General Clauses Act X of 1S97J, 
the letter having been sent by ordinary post unregistered. Emperor v 
Ramacharan 1 I T C 21 

Imprisonment m default of 6ne—^The question whether a Magistrate 
can sentence a person to imprisonment in defanlt of payment of fine 
imposed under this section has not been decided In In re Laimia 18 
Bora 400 It was held that a penaltj levied under a Muniapalities Act is a 
'fine', and that unpnsonment in default of payment of fine was legal In 
R y Rappel, 18 Mad 490 a case under a Town Nuisances Act, it was 
held that a Magistrate could sentence a defaulter to impnsonment On the 
other hand mi? v Kulrappa, 18 Bom 440 and R v Suhramanta Iyer, 
20 Mad 385 both cases under the Railways Act it was held that the fact 
that excess charges were recovered like a fine ty the Magistrate did not 
justify the unpnsonment of a defaulter In Basantahuman \ Caleutta 
Corporation, 15 C W N 906 a case under a Muniapal Act it was held 
that in that particular case m which the penalty consisted of a lump fine 
m the first instance and a contmumg fine for the penod of continuance of 
the offence the Magistrate could not impose a sentence of imprisonment 
m default of payment of fine But the Court avoided giving a general 
interpretation of section 25 of the General Clauses Act and the connected 
sections m the Indian Penal and Crinunal Procedure Codes (sections 63-70 
Indian Penal Code and 386, ef seq , Cnnunal Procedure Code), which 
govern the subject 

United Kingdom Law—Section 55 of the United Kingdom \ct 1842 
[sob-sections (1) and (3) of section 107 of the 1918 Act] enacted that ‘ if 
any person who ought, ty this Act, to dchier any list declaration or state¬ 
ment as aforesaid shall refuse or neglect so to do within the time limited in 
such notice he shall be liable to a penal^ Section 52 [sub-sections 

(1) and (3) of section 100 of the 1918 Actl requires the assessee to deliver 
a ‘true and correct statement in writing of ius income etc 

Inaccurate return—Liable to penalty —^A sohator who had bought 
the business of another deceased solicitor for a consideration which m 
duded an annuity to tiie widow of the deceased married the widoiv and dis 
contirraed the annuity Nevertheless, he continued to show the annuity as a 
deduction from his income as sohator, m his income-tax returns No fraud 
was alleged tot it was considered that an inaccurate return furnished through 
neghgence was liable to a peoa]^. __ 
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Per Lord Lorchurn, L C —-‘Tlic menue is protected against pro¬ 
crastination and carelessness which if practised on any large scale 
would make this collection of the tax an intolerable business 
Hut 1 do not think it is true tint an innocent mistake exposes a man to 
these pcmiUtts On the other hand, the making of the 

return or statement is not aluajs casj, and mistakes may occur not 
withstanding that care maj have been used to avoid them, still more 
when proper care has not been used Accordingly, provision is made 
for penalties which arc to fall in the esent cither of unpunctuahty or of 
inaccuracy m the return or statement required But alongside of that 
arc fovmd to be pronsions to rchesc a man from the penalty tf he 
mends his mistake ” 

Per Lord Athnson —“(TIic law) prosadcs that the person shall 
declare the truth of the statement, and that the profits arc fully 
stated upon e\ery description of properly appertaining to the declarant 
estimated to the best of lus judgment and belief according to the 
directions and rules of the Act If, in making this estimate, he 
applies these rules and directions according to the best of his judg 
ment or belief he is not liable to those penalties though he may haw 
perchance fallen into error I do not think there is anything 

m section 129 (section 140 of the 1918 Act) inconsistent with this con¬ 
struction of section 160 (Section 207 and Fifth Schedule of 1918 
Act) 

Accordingly, section 129 provides that when he discovers anj defect 
or wrong statement in the statement he has delivered he may correct 
It No doubt the words ‘and such person shall not afterwards be 
subject to any proceedings by reason of such omission or wrong state¬ 
ment’ would seem to suggest that tlic person would be liable if he 
had made a statement not tnie in fact, though true and accurate 
according to his belief, but I do not think this is enough to override the 
plain >vords of section 190 and the rules In this case, the question 
left to the jury was not framed precisely as it should have been They 
should in my opinion, hi%e bc^ asked whether, in tlieir opinion the 
respondent in making the return applied the Rules m the Schedule 
accxjrdvng to the best of his judgment and belief They have found 
that he was guilty of negligence which I think must be 
taken to be finding that he did not estimate his gains and profits 'to the 
best of his judgment and belief according to tho«e rules’ ’ 

ytrr Lord Gorreil —? h would seem fherelore that section 
intended to impose penalties for breach of the duties imposed and not 
merely for non delivery It may be that if a statement is 

imde to the best of the declarant’s judgment and belief according to 
the directions and rules of the Act he is not liable to a penal^ merely 
^cause there is an innocent error or omission but that is not the case 
before your Lordships where a return has been negligently made It 
IS not necessary in my opinion lo deade any such point in this case 
Moreover it is difficult to suppose th-t the Crown m such a case would 
seek to impose a penalty, and even if the attempt were made, the 
«lieving section 129 would come into play "» Attorney- 

General V Till, 5 Tax Cases 440 
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In the above case both Lord GorreU and Lord Shaw quoted with ap¬ 
proval the following remarks of Lord Stormouth Darling m Lord Advocate 
V Sowers, 3 Tax Cases 617 — 

"If a man were to put m piece of blank paper and call it a statement, 
or if he were to lodge a statement flagrantly and extravagantly different 
or incorrect, then according to the argument of the Defender he would 
be exempt from prosecution, at all events under section 55 The 
reasonable reading of section 55 is that if there is a failure to deliver 
the kind of statement required by section 52 either by failure to 
deliver any statement at all or by delivery of a statement which is 
untrue or incorrect, then the penalty is incurred ” 

Inaccurate return—Whether punishable m India—Section 22 (2) 
prescribes the obligation to fumisli a return, in compliance with a notice 
to be issued by the fnepme-tax Officer Rules 19 and 19 A prescribe the 
forms of returns and the manner in which they shall be venfied As in the 
United Kingdom, the person filing the returns here should certify that the 
return is correct according to the best of his knowledge and belief Under 
section 22 (3) mist^es can be rectified, and under section 51 (c) an in 
accurate return not prepared to the best of the declarant’s judgment and 
Wwf can be pembstd Tbt, fact that wwle? section S2 a deli¬ 

berately false return can be proceeded against under the Indian Penal Code 
does not affect tins point In the United Kingdom also, a person can be 
indicted under the criminal law of the country for furnishing a deliberately 
false statement or return The failure under section 51 (r) is not only to 
furnish the return within the tune but to fumi^ the kind of return contem¬ 
plated by sections 19 A, 21, 22 and 38 A percon could not put m a mere 
blank piece of paper as his return and seek to escape the penalty under sec¬ 
tion 51 (c) Similarly, he cannot put m a return which obviously is not 
prepared according to the best of his knowledge and bebef and try to escape 
section 51 (c) In all such cases, of course, the onus would be on the Crown 
to prove tlut the offence had been committed 

Prosecution—Neglect to deliver correct returns—Stigma of crime 
—" If I thought that a judgment against the defender would affix upon him 
a stigma of crime, then I should certainly be m favour of sending the case^ 
to a jury, even though the amount involved is small, but I do not take the 
view that the result of an adverse judgment w-ould be of that nature. I 
think, practically speaking, it may leave Uie defendant’s diaiacter uninjured 
. ”, per the Lord Ordinary in Lord Advocate v A B, 3 Tax Cases 

617 

52 Ifa person makes a statement in a verification mentioned 
m section T9-A or section ao-A or section 
section 22 or sub-section (2) of 
°* section 26-A or sub-section (3) of section 

30 or sub-seclion (3) of section 33 which is false, and which he 
either knows or believes to be false, 01 does not believe to be 
true, he shall be punishable, on conviction before a Magistrate, 
with simple imprisonment which may extend to six months or 
wjth fine which may extend to one thousand rupees or with both. 
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History—Corresponds to section 35 of the 1886 Act and scdion 40 
of the 1918 Act This section has undercon- stveral amendments, conse¬ 
quential on cliangcs m other parts of the Act 

The avords ‘be pumslnWe’ onavards avere substituted in 1939 for be 
denned to have committed the offence described m section 177 of tlie Indian 
I’cnal Code ’ 

References—Section 19 A refers to statements of dividends paid. 
Section 20-A to those of interest paid section 22 to the return of income 
and sections 30 and 33 to appeals There is an omission to refer to sec¬ 
tion 33 A (application to the Commissioner for revision) and also to sco- 
non 12 A (sharing of managing agcnc> commission) 

Scope of this section—-Section 51 is designed merely to secure the 
proper performance of certain duties imposed by the Act on various persons, 
so the section creates offences out of the non performance of sudi duties 
witliout reasonable excuse Section 52 on the other hand, deals with 
offences per se 

This section applies only to the items speafied In respect of other 
false statements eg, in respect of returns under section 38 (names it part 
ners bcneficianes, etc,), all that the Inoomc tax Officer can do is to proceed 
under section 476 Criminal Procedure Code, or under some other provision. 

This section has nothing to do with offences under the Indian Penal 
Code e g under sections 177, 196 465 etc, thereof It was held in Hal' 
khortram v Rex, 1941 I T R 209 (Pat) that having been acquitted under 
«ection 465 the accused could not be placed on tnal ogam under section 196 
for an offence based on (he identical facts 

^ Two conditions are precedent to the application of this section tns, (e) 
&e statement should be false and (b) the person making it should ha\e 
known or beliocd it to be false or not believed it to be true The section 
applies Only to wilful falsification of statements and not to cases of inadvert 
ence mistake or misunderstanding to cover which the Act contains prov: 
sions m sections 22 (3) and 34, Pate/v Emperor 1933 1 T R 363 
As to bona fide mistakes, see section 22 (3) and notes thereunder 

Person—The word person is used in its ordinary meaning and 
includes an agent of an assessee making a return on the latter’s behalf 
Inspecling jlsstslanf Commissioner of Income 'ax v Chotabhai Jhavenbha 
1941 I T R 604 (Mad ) 

Section 476 Criminal Procedure Code—^The provision m this sec 
tion is without prejudice to that in section 476 Criminal Procedure Code 
under which a Court can direct a prosecution in respect of the offences 
mentioned in that section and committed ^fore the Court All Income- 
tax Officers Assistant Commissioners and Commis«ioners are cvtdenUy 
Courts for this purpose see In re Nataraja Aiyar, 36 Mad 72 and In re 
Punamchand ManeklaJ 38 Bom 642 

' It is not necessary that there should be two parties arrayed as 
opponents m the matter to be deaded by the officer The petitioner 
had a right that he should not be made to pay a heavier tax than was 
properly assessable on his income The officer had to decide as behveffl 
the petit oner and Government what the petitioner’s income was It 
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IS immaterial that m the appeal the Government would not be named 
as a respondent Suppose a trustee or a guardian of an infant makes 
an application to a Court for leave to sdl certain properties of the 
benefiaary or the nard “niere might not be any respondent m the 
application, yet it cannot be doubted that the order passed nmuld be 
that of a Court , per Sundara Aiyar, / , m In re Nataraja Atyar, 36 
Mad 72 

‘ The Divisional Officer has been empowered by Government to do 
justice between itself and the payer of an income-tax on the question 
as to the extent of his liability to pay such tax and I am therefore 
dear that he is a Revenue Court The question who or what is a 
Court withm the meaning of particular enactments is frequently a very 
difficult question and even the highest tribunals seem to be loth to give 
any definition which would be comorehensive and exhaustn'e’, per 
Smosivo Atyar, 7 , thid 

Therefore an Income tax Officer can direct a prosecution, without the 
sanction of the Assistant Conimtssioner, m respect of offences committed 
before him under sections 182 193 and 196 of the Indnn Penal Code, 
Uasanlal v Emperor, 1937 I T R 610 (Nag ) 

The legal obligation to submit a return will not sa\e a person from 
prosecution under section 182, Indian Penal Code, if the return of income 
submitted by him is false Hasanlat v Emperor, supra 

Jurisdistion—Magistrate—Who should try—A person making a 
verification in a statement under section 22 or 30 (3) can legally be tned 
under section 52 only by a Court having jurisdiction over the place where 
the verification was made and not by a court having jurisdiction over the 
place where the Income tax appe^ was presented, In re Mohtdm Pakkin 
Marakkayar, 1 Z T C 193 , 45 Mad 893, A I R 1923 Mad 50 

Offence—When committed—^The offence under this section in res¬ 
pect of a return made under section 22 (2) is committed on the day on 
whidi the return is venfied by the assessec A revised return filed under 
section 22 (3) cannot condone the offence under section 52 though it might 
mitigate It GangaSagarv Emperor, A IP. 1929 All 919 41 TC 97 
It has been held however that where an incomplete return is made openly 
with qualifications and under protest a prosecution cannot be made for 
false verification since, there is no valid return out of which the offence 
can anse Champatd Ctrdkanlal v Emperor, 1933 I,T R 384 

Special Act—Construction in favour of subject —‘ The person who 
is supposed to have made a false statement is certainly entitled to Iiave 
set out the particular statement which is supposed to lie false and before 
an action can be taken under section 193, Indian Penal Code, it is necessarv 
that that statement should be a statement made by a person who was legally 
bound on oath or by some express provision of law, to state the truth, or 
being bound by law to make a declaration upon any subject makes any state¬ 
ment which IS false and whidi he cither knows or believes to be false or 
does not bebeve to be true The law as ascertained m section 25 of Act 
II of 1886 lays down how these statements are to be venfied and the Act 
bemg a Speoal Act it is to be consUiied m favour of the subject", per 
^nox J , in Tagdeo Sahu v Rex, 38 X C 993 

Proceedings before an Income-tax Officer do not start till he enquires 
into the asses'ee's income and a statemenf m a return of income is not, 
1—137 
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therefore cMdcncc f,i\cn in i prtxcedmg ficforc the Income tax Officer A 
false slatctnent in l!ic ^crlflcatlon clause m a return of income is therefore 
not governed by section 193 of llie Indian Penal Code but by section 52 of 
Uie Income tax Act which brings it within section 177 of the Indian Penal 
Code False evidence product before the Income-tax Officer under sec 
tions 22 (4), 23 (2) and (3) and 37 to support the return of income can 
be dealt wiUi under section 196 Indian Penal Code irrespective of whether 
Uic cMdencc is produced voluntarily or at the instance of die Income tax 
Officer, Hasantal v Cmf'tror 1937 I T R 610 (Nag ) This case was 
before 1939 when section 52 merely deemed an offence to be committed 
under section 177 of the Indian Pena! Code 

Returns by persons under no obligation to do so—If a person has 
not rcccncd a notice under section 22 (2) he is under no obligation to 
furnish a return of income and is not legally Iwund to furnish any 
information wthm the meaning of section 177 of the Indian Penal Code 
It has been held accordingly that if such a person submits a false return of 
income he docs not fall witliin the provisions of section 52 of the Tnoome- 
tax Act and section 177 of the Indian Penal Code Hanchatid v Cvipefor 
1934 I T R 336 This case also was before 1939 when the amended 
section 22 (1) laid down the obligation on assessecs to submit returns suo 
moUt 


S 3 (i) A person shall not be proceeded against for 

r™eo.i,o„ b. Im. =>'> V"dcr section 51 or section 5a 

anee of idipectins Auuuat except at thc instancc of the Inspecting 
Commiaoner Assistant Commissioner 

(2) The Inspecting Assistant Commissioner may either 
before or after tlic institution ofproccedmgs compound any such 
ofience 

Previous law—This section corresponda to section 36 of the 1886 Act 
and section 41 of the 1918 Act This section was amended m 1939 as 
to place thi^ power in the hands of ihc Inspecting Assistant Commissioner 
and to let him compound the offence at any stage The Select Committee 
desired that leave of the Court should be necessary to compounding 
cases already belore the Court but this was not accepted 

When assessee does not gam—In Attorney General \ Ltlhcrap^ 
Executors 26 Tax Cases 100 it was held that so long as the conditions laid 
down m the law ^corresponding to sections 51 and 52 of the Indian Act) 
were fulfilled penalty could be levied irrespective of whether or not tl c 
assessee intended m any wy to benefit by tl e false return or statement 
Subsection (2)—^The power in subsection (2) is intended to saic 
tlie harassment of persons but no one can claim that the Assistant Com 
imssioner should use tins power in his fasour It is a matter entirely 
within his discretion The power can be exercised both before and after 
proceedings under sections 51 and 52 liave commenced and this has 
made clear m terms by the amendment in 1939 It would be an abu«e ot 
tins power to attempt to squeeze flic maximum money possible out of the 
assessee by holding out a threat of prosecution Gaftffa Sagar v Commis¬ 
sioner of Income for 4 I T C 97 
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Scope of section —^The Assistant Commissioner s sanction is required 
only lor the prosecutions referred to m sections 51 and 52 Other prose¬ 
cutions started under section 476, Cnminal Procedure Code, by the Income- 
tax OfScer, as a Court do not require the Assistant Commissioner's inter¬ 
vention See Hazanlal v Emperor, 1937 I T R 610 {Nag ) 

The nature of offences under section SI is quite different from that of 
offences under section 52, and if a prosecution under both the sections is 
contemplated, the Assistant Commissioner should expressly sanction pro¬ 
secution under both the sections If the Assistant CcMnussioner has sanc¬ 
tioned prosecution only under one section, it is not open to the Court to 
convict the accused for an offence under the other section, Champalal 
Gtrdhanlal v Emperor, 1933 I T R 3S4 (Nag ) 

Who should lodge complaint—^There is nothing to pTe^ent the 
Income-tax Officer having jurisdiction over the assessment from lodging a 
complamt (with the sanebon of the Assistant Commissioner) in respect of 
offences committed in the lime of the officer's predecessor m office It » 
not necessary that the complaint should be made by the same officer as made 
the assessment on or otherwise dealt ttilh the f^se statement in question, 
Paul V Emperor, 1933 I T R 363 (Rang ) 

United Kingdom Lav?—Prosecutions are i 0 «tituied at the instance 
of the assessing Comnussioners, the administrative ntadunery for assess 
ment m country is so radically different from that here as already point 
ed out in the notes under section 5 

Informera—^Though under section 32 of the Inland Revenue Regula 
tion Act, 1890 (provisions like which do not exist in India) the Revenue 
authonties have power to sanction rewards to informers, there can be no 
contiuts with mformeis as to the terms on which information would be 
given or received. for such a contract would be against public policy and 
could not be permitted except by express enactment, Edward Rmh r 
Lord Advocate, 10 A T C 321 

Withholding of prosecution—A compromise entered into between 
the Revenue and an assessee is binding on the latter the withholding of 
prosecution being adequate consideration for the compromise Attomey~ 
General v Midland Bank, 13 A T C 602 (K B D ) On the other hand 
if a subject voluntarily pays tax without an assessment on him and such 
payment is accepted by the Revenue, there is nothing to prevent a formal 
assessment being made on him and the subject being charged again, Coker- 
Itnc & Co V CommunOneri of In!and Revenue, 9 A T C 244 and 396 
See also Shyam Sundar BehardoTs care, 6 I T.C 290 referred to under 
section 31 

S 4 (i) All particulars contained in any statement made, 

. , , return furnished or accounts or documents 

produced und«- the provisions of this Act, 
or m any evidence given, or affidavit or 
deposition made, in the course of any proceeding under this Act 
odier than proceedmgs under this Chapter, or m any record of 
any assessment proceeding, or any procetrfmg relating to the 
recotery of a demand, prepared for the purposes of this Act, 
shall be treated as confidential, and, notwithstanding anything 
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contained in the Indian Evidence Act 1872, no Court shall, save 
as provided in this Act, be entitled to require any public servant 
to produce before it any such yeturn, accounts, documents or 
record or any part of any such record, or to give evidence before 
it in respect thereof. 

(2) If a public servant discloses any particulars contained 
in any such statement, return, accounts, documents, evidence, 
affidavit, deposition or record, he shall be punishable with 
imprisonment which may extend to six months, and shall ^Iso be 
liable to fine. 

(3) Nothing in this section shall apply to the disclosure— 

(а) of any such particulars for the purposes of a prose¬ 
cution under the Indian Penal Code in respect of any such 
statement, return, accounts, documents, evidence, affidavit or 
deposition, or for the purposes ofa prosecution under this Act, or 

(б) of any such particulars to any person acting in the 
execution of this Act where it is necessary to disclose the same 
to him for the purposes of this Act, or 

(c) of any such particulars occasioned by the lawful 
employment under this Act of any process for the service of any 
notice or the recovery of any demand, or 

{d) of any such particulars to a Civil Court in any suit 
■to which Government is a party, which relates to any matter 
arising out of any proceeding under this Act, or 

{e) of any such particulars to the Auditor-General of 
India for the purpose of enabling him to discharge his functions 
under section 144 of the Government of India Act, 1935, 

(/) of any such particulars to any officer appointed by 
the Auditor-General of India or the Central Board of Revenue 
to audit income-tax receipts or refunds, or 

(g) of any such particulars, relevant to any inquiry into 
the conduct of an official of the Income-tax Department, to any 
persons appointed Commissioners under tlie Public Ser^ts 
(Inquiries) Act, 1850, or to an officer otherwise appointed to 
hold such enquiry, or to a Public Service Commission established 
under the Government of India Act, 1935, when exercising 1^ 
functions in relation to any matter ansing out of any suen 
inquiry, or 

iSS) of ^oy such particulars, relevant to any enquiry 
■into a charge of misconduct in connection with income-tax 
proceedings against a lawyer or registered accountant to the 
authority referred to in sub-section (3) of section when 
exerdsing the functions referred to in that sub-section, or 
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(A) of any isuch particulars occasioned by the lawful 
exercise by a public servant of his po^ve^s under the Indian 
Stamp Act, 1899, to impound an insufficiently stamped document, 
or 

(1) of such facts, to an autbonsed officer of the United 
Kingdom, or of any Indian State or of any part of His Majesty’s 
Dommions which has entered into an agreement with British 
India for the granting of double taxation relief, as may be 
necessary for the purpose of enabling such relief or a refund 
under section 49 of this Act to be given, or 

(j) of such facts, to an officer of a Provincial Govern¬ 
ment, as may be necessary for the purpose of enabling tliat 
Government to levy or realise any lax imposed by it on agn 
cultural income, or 

(A) of such facts, to any authority exercising powers 
under the Sea Customs Act, 1878, cr an> Act of the Central 
Legislature imposmg a duty of excise as may be necessary for 
tn^blvng duly to txtTtKt such powers, or 

(/) of such facts, to any person charged by law with the 
duty of enquinng mto the qualihcations of electors, as may be 
necessary to estabhsh whether a person is or is not entitled to 
be entered on an electoral roll, or 

(ot) of so much of such particulars, to tlic appropriate 
authority, as may be necessary to estabhsh whether a person 
has or has not been assessed to mcome tax in any particular year 
or years, where under the provisions of any law for the time 
bemg m force such fact is required to be established 

(4) Nothing in this section shall apply to the production 
by a public servant before a Court of any document, declaration 
or affidavit filed, or the record of any statement or deposition 
made m a proceeding under section 25 A or section aG-A, or 
to the giving of evidence by a public servant in respect thereof 

(5) No prosecution shall be mstituted under tins section 
except with the prc\nous sanction of the Commissioner 

History—Corresponds lo section 42 of the 1918 Act Tnd «ccton 38 
(2) and (3) of the 1886 Act The section teas expanded m 1922 a^ain 
twice «ucc*essnely m 1933 and again in 1939 1940 and 1941 

Applies to all records—^\Vh le the Act of 1918 xnerelv penal ed the 
disclosure by a pubi c senant of the particulars contained in any statement 
or return furnished under the Act sect on 54 further penalises the disclosure 
of any particulars contained in any accounts or documents produced under 
the Act or m any evidence given or dqxisition made m the course of pro- 
c^ings under the Act or in am record of an assessment procetdii^ ot 
proceedings for recovery of a demand and debars the Court except in the 
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speafied cases from requiring publia servants to produce income tax records 
or to give evidence respecting the same 

Apart from the particular cases referred to in sub section (3) all records 
are strictly confidential This prohibition applies to furnishing information 
to other Government departments and local authorities except to the ex 
tent specifically authonsed m sub section (3) The following persons are in 
practice, allowed to inspect income tax returns; wz, (o) the person who made 
the return (b) a partner (known to be such) in a firm—whether registered 
or not—to which the return relates and (c) the manager of a Hindu un 
divided family to whose income the return relates or an adult member of 
the family on whom a notice or requisition has been served under section 63 
(See Income tax Manual ) 

Supply of copies to agents —See notes under section 61 

“ Public Servant ” — See S 2 (13) 

United Kingdom Law —There is no similar provision m the English 
Acts, but every officer charged with duties under the Income tax Act has 
to make a declaration as to secrecy, and the Courts have almost invariably 
upheld the pnvilege of the Crown not to produce such evidence There are 
numerous cases on the subject of whidi a few may be cited Chnslte v 
Crmk, 37 StL R 503. Ketr v Outram. 51 Sc L R 8. In re Joseph Har¬ 
greaves, A Tax Cases 173 

Prosecution of assessee—In R v Barker (1941) 2KB 381, 
(1941) 3 All E R 33, it was held that disclosures made by an assessee to 
me Revenue authorities m response to the promise of the latter not to 
prosecute the assessee must not be used m criminal proceedings against the 
assessee but this decision has been modified by section 34 of the United 
Kingdom Finance Act of 1942 

Returns—When admissible in evidence —A certified copy of an 
Income tax Return obtained by a person other tlian the assessee is not 
admissible as evidence under the Indian Evidence Act, because the disclo¬ 
sure of the return is prohibited by section 54 of the Income tax Act Anwr 
Alt V Tafasal Ahmad 1 I T C 377 (Eaug ) A Court is precluded no* 
only from calling for documents etc produced before Income tax authorities 
but even from asking public servants to depose that particular accounts or 
documents have been produced before sudi authonties, Sayad Ashgar Ah 
Shah V Achrumal and another, 1934 ITR 384 (Lah ) 

The object of this section being to make the income-tax returns conn 
dential as between the assessee and the Income tax Department and against 
the whole world except for certain limited purposes provided by the sectitra 
Itself it would clearly be an evasion of this prohibition if a party m a Court 
of law were to force the other party to obtain and furnish information IrOTU 
the Income tax Officer against the interest of the (second) party which me 
first party could not obtain for himself If someliow, such information has 
been obtained by the first party, it is inadmissible in evidence unless the 
second party desires its retentnai, Ma Hla Mra Khtne v Ma Hhs Kra Prv 
1938 I T R 663 

According to the Calcutta High Court, Pramalhanalha Pramamck v 
Ntrode Chandra Chose. 1939 I T R 570 while an assessment order is a 
public document within the meaning of section 74 of the Evidence Act, it is 
not covered by section 76 since no one has a nght to inspect it or to deman 
a certified copy of it Therefore even if the Income tax Officer gives 
certified copy such copy is not covered by section 77 An assessee 
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no doubt waive the pnvilege of secreqy provided by section 54 of the In¬ 
come-tax Act, but It would be a startl^ thing if a joint assessee were to 
be permitted to use a copy of an Income tax document to the detriment of 
his co-assessee and in contentious proceedings behveen them The judgment 
made no reference to the exception in sub section (4) of section 54 of the 
Income-tix Act, m respect of proceedings under section 25 A and section 
26-A of tlie same Act 

According to the Bombay High Court also Devtdut Ramntranjandas 
V Shriram Narayandas, 56'Boai 324, certified copies of Income tax returns 
are not admissible as evidenoe, since no one has a right to inspect such docu 
meats and the Income-tax Officer is under no obligation to give certified 
copies The Court considered, however, that it was open to the assessee or 
other person concerned to produce secondary evidence On such matters to the 
extent permitted by the Evidence Act 

There have been several cases before the Madras High Court In Noone 
Varadarajmt Cheitt v Vutiikun Kanaktak, 1939 IT R 331, it was held that 
inasmudi as section 54 while Ia>ing a prohibition on the Court confers no 
exemption on the Income tax Officer who is amenable to the processes of 
die Court, secondary evidence of the contents of Income-tax documents was 
admissible as evidence The judgment did not consider the rulings of other 
Courts In Pentapatht Venkatramana v Pentapath* Varahulu, 1939 IT R. 
560, it was held that the re^rd of a statement on oath before an Income- 
tax Officer by an assessee is a public document and that a certified copy 
thereof, if granted by the Income tax Officer is admissible in evidence Sec¬ 
tion 76 of die Evidence Act, according to this ruling ^vas merely permissive, 
and not exliaustive and there was nothing illegal in granting certified copies 
of suiffi statements to assessecs including partners in a firm under assess 
ment In Mythih Amntal v Jaiiakt Ammal, 1939 I T R 657, it was held 
that a return of inoome is not a publid document within the meaning of 
section 74 of the Evidence Act since it i» neither part of the act, nor part 
of the record of the act, of the Income tax Officer, which is performed only 
when he assesses the income of tJie assessee and determmes the sum payable 
by him The record of this act is the notict of demand under section 29 
of the Income tax Act Therefore, though an Income-tax Officer could give 
certified copies of returns for the private use of the assessee a third person 
who has somehow come into permission of these certified copies cannot use 
them to his own advantage by tendering them as evidence 

The position was reviewed by a Full Bench of the same Court in Rama’co l 
V Venkataramayya, 1940 I T,R 450 According to this ruling not onlv 
records of statements on oath before the Income-tax Officer but returns, 
accounts and other documents forming part of the record of assessment in 
the office of the Income tax Officer are public documents smee they form 
a part of the records of his acts, just as plaints written statements and the 
like are the records of a Case m a Court In this respect, there is no 
difference between the parts of the record prepared by the Income-tax 
Officer himself and the parts whtdi ctmtam tlie mfonaation called for by 
him or admitted by him into the record for the purpose of assessment It 
15 also not correct to say that no <»ie has a right to inspect such documents, 
for the Income-tax Officer would not be doii^ his duty if he refused to an 
assessee this right and thus made it difficult for him to object to a wrong 
assessment Moreover, there is nothing unlawful in giving a certified copy 
to the assessee himself It was accordingly held that certified copies of such. 
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documents, ^^hen presented by the assessee, can be admitted as evidence 
under section 65 (c) of the Evidence Act While an assessee may produce 
such cerbfied copies as evidence, ofliers cannot compel him to produce them 
Velayudam Ptllai ■v SUbramama Ptlhi, 1941 I T R 275 Even m a dis¬ 
pute between partners, the Income-tax OfScer is precluded from disdosuig 
particulars of Income tax records except to tlie extent expressly penmtted 
by section 54 of the Income-tax Act (eg, sub-section (4)), Pangasami 
Naxeker v Rapt Notefeer, etc , 19411 T.R 693 

According to the Bombay High Court m R v Osman Chotam, 1942 
I T R 429, section 54 enjoins secret on the part of Income tax authorities 
and prohibits Courts from calling for Income-tax records, the section does 
not say that such records must not be admitted as evidence, if otherwise 
admissible It only prohibits those public servants to whom disclosure has 
been made under tlie Income-tax Act, from disclosing mfomiation and not 
all public servants. And, therefore, where a police officer searched certain 
premises of an Income-tax Office, seized certain documents and produced 
them before the Court, the documents were admitted an evidence 

Accordmg to the Allahabad High Court also, Suraj Naratn v Seth 
Jhabidal, etc, 1945 I T-R 13, section 54 is intended ooiy to prevent In¬ 
come-tax Officers from betraying the confidvnee ^oudisafed to them, and 
not to prevent the assessee from himself disclosing the contents of the docu 
ments relating to his assessment An assessment order is a public document 
under section 74 of the Evidence Act and a certified copy of it is admissible 
in evidence imder section 65 ibtd A certified copy of the assessment order 
is therefore admissible to prove that the assessee is a partner in a firm 
CHAPTER IX 
Super-tax. 


SS. In addition to the income-tax charged for any year, 
charged, and paid 

for that year in respect of the total income 
of the previous year of any individual, Hindu undivided family, 
company, local authority, unregistered firm or other association 
of persons, not being a registered firm, or the partners of the 
firm or members of the association individually, an additional 
duty of income-tax (in this Act referred to as super-tax) at the 
rate or rates laid down for that year by Act of the Central 
Legislature : 

Provided that where under the provisions of clause 
(6) of sub-section (5) of section 23 an unregistered firm has been 
assessed in the manner applicable to a registered firm, super-tax 
shall be payable by each partner of the fu'm individually on his 
share in the income, profits and gains of the firm and not by the 
firm itself; 


_ Provided further that, where the profits and gains of an 
unregistered firm or other association of persons not being a 
company have been assessed to super-tax, super-tax shall not 
be payable by a partner ofthe firmer a member oftlie association 
as the case may be, in respect ofthe amount of such profits and 
gains which is proportionate to bis share. 
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History—Super tax was first imposed m India in 1917 The tax was 
then levied on much the «ame lines as now, except that companies were 
taxed on a graduated scale exactly like individuals, but only on the undis 
tnbuted profits and gams (there was also no distinction between registered 
and unregistered firms) or thejirofits not paid or allotted to partners. The 
law was altered in 1920, and companies were taxed on the whole of their 
profits (with a free allowance till 1939) but.at a flat and comparatively low 
rate The rates are, since 1922, regulated bv the Finance Act and not 
the Income-tax Act itself The reference to ' other assoaation of mdivi 
duals” was inserted bj Act XI of 1924 The word 'Central' was substi¬ 
tuted for ‘ Indian by the Goi emment of India (Adaptation of Indian Laws) 
Order, 1937 Further changes were made m 1939 making the second 
proviso cover cases of non desenpt associations also and also altering the 
mam part of the section and inserting the first proviso so as to be in con- 
sonarce with sections 3, 23 (5) and other scotions which were also amended. 

Supertax—The provi»toiis of the Act regarding income tax other 
than tho-se speaallj excepted in section 58 apply also to super tax which is 
merely, as stated m section 55, ' an additional duty of income-tax.” Super 
tax is levied at the rates speafied m the Finarce Act 

How levied—The <uper lax on companiev and on local authontie* 
IS levied at a fiat rate on the whole of the profits No refund on account 
of super tax on companies is allowed to shareholders 

Super tax on a$se«sees other than oomposies and local authorities is 
levied on a «cale of graduated rates 

Hindu undivided families are treated, for purposes of super tax, as 
for income-tax pumo«e< as separate assessees 

Unregistered firms and non-descript associations are also treated as 
separate assessees ^Vhcre however, such a firm or assoaation is not 
assessed to super tax « e , if the total income of die finn or assoctition is 
below the taxable limit or if an unregistered firm is treated as register^ under 
section 23 (5) the income or «harc which anj individual member of the 
Unregistered firm or assoaation is entitleil to or receives from the firm of 
association is mcluded in his total income 

Registered firms are not assessed to <uper tax but the shares of part 
ners in registered firms are included in the total income of the individiial 
partners on which super tax is levied and simibrly, the dnadends of snare- 
holders received from companies are included m the individual income of 
those shareholders 

Total income —^The tax is levied on * lotal income , and total income ' 
m all cai.es means exactly,the same thing as total income calculated for 
income-tax purposes with tlie exception that where an unregistered firm or 
non-desenpt association is itself assessed to super tax the share of the 
profits of a member of the firm or association is excluded from his total 
income for sujRr fax purposes Sfr however sections 56 and ^8 

No separate assessment for super tax —An assessment m.ad< under 
section 23 or 34 can include both the assessment for super fax and for 
income tax, and it is not necessary for the Income-tax Officer to pass two 
separate assessment orders English ileosions as to the effect of an income- 
tax assessment on the super tax assessment are not relevant the imthmera 
and proceilure m T ngland for the two taxes being different from each other 
References — See a’so n itcs tinder section 2 (6)—Companv, 2 (9)— 
Hindu Undivided Eamilv, 2 (14)—Registered firm 2 (16)—Unregistered 
I—13S 
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firm, section 3—Association of persons. Also, under section 16—Definition 
of ‘total income’ and 'previous year', section 2 (11) and section 4 (3) (in) 
—local authonties 

Registered firms —^The registration of a firm in the manner presented 
under the Act is a condition precedent to the right of the Revenue to pro¬ 
ceed under this section, * e , to tax the partner instead of the firm, C T 
ACT Nachtappa ChetUar v Commissioner of Income tax, Burma, 1933 
I T R 330 Since 1939, if an unregistered firm is treated as registered 
imder section 23 (5), it shall be so treated for super-tax also 

Individual—This word was used in the provKo before 1939 in refer 
nng to a partner m an unregistered firm and it was held that it was used 
in a wide sense, and under the proviso, a Hindu undivided family having 
a share in an unregistered firm was not liable to pav super-tax in respect 
of its share of profits if the firm had been taxed In re Ramralardas v 
Madangopal, 1935 I T R 183 (All ) Though the same word had been 
used both in the mam section and in the proviso it was considered permissi¬ 
ble to interpret it in two different senses in order to obviate the duomaly 
that would otherwise arise This question of the meaning of the word 'indi¬ 
vidual does not arise now The adverb ‘individually^ now occurring can 
only mean separately as distinguished from the group See also notes 
under section 2 (6-B) and in particular Chandrtka Prasad Ram Samp v 
Commissioner of Income tax VP, 1939 I T R 269 (All ) as to fnns 
being partners 

Free of super-tax —As regards payments free of super tax’ see notes 
under section 3 Also tlie cases referred to infra 

Deduction of super-tax at source— See section 18 sub sections (2), 
(2 B) (3 B), (3 C), (3 D) and (3 E), and also section SS-H See also 
section 58 (2) 

United Kingdom Law —<In the United Kingdom no super tax is paid 
by companies or firms, the tax is levied on individuals only A tax cor¬ 
responding to the company super-tax in British India called tlie Corpora¬ 
tion Profits Tax was levied on txjnipanies between 1920 and 1924 and tins 
was permitted to be deducted from the profits as a business expense for 
the purpose of computing income tax It was treated for the purpose like 
the Excess Profits Duly and the present Excess Profits Tax 

Super tax was replaced by a sur tax in the United Kingdom wth 
effect from 1929 30 In essential features the old super tax and the 
new sur tax are the same despite differences in mode of incidence and 
of collection see per Bennett / , in Hulton, In re HuUon v Midland 
Bank Executor & Trustee, Ltd , (1930) 99 L J Ch 316, (1931) I Ch 
77, and per Lord Hannorih, M R, m Reckitt In re Reckilt v Rccki’t, 
(1932) 2 Ch 144 

In the United Kingdom, when income due over a long period is accu¬ 
mulated and received at one time the Acts and certain rulings, e g , Vaseley 
V Commissioner of Inland Reienue, 9 Tax Oses 331 and Cammuisioners 
of Inland Revenue \ Earl Haddington 8 Tax Oiscs 711, permitted the 
spreading of the income over the years to which is related The law 
amended in 1927 Such spreading had at no time been authorised m India, 
where The liability is governed ly sections 7, 8 and 13 

Super-tax—Reimbursement of—Whether included in income 
Under the will of her late husband an assessce received a certain income 
and in addition an annuity just enough to reimburse all super tax payable 
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by her She was assessed to super tax for the year 1913-14, and the Trus¬ 
tees under the wll paid the tax cha^^ under the assessment out of the 
Trust moneys held by them from whidi income-tax had been deducted at 
the source. An additional assessment to super tax for the year 1914-15 m 
respect of the super-tax thus paid by the Trustees on the assessee’s behalf 
and of the mcome-tax applicable thereto was made upon the assessee. 
Held, that the additional assessment had been correctly made, and that the 
amoimt of the super tax paid for the assessee pUu ^e income-tax appli¬ 
cable to that amount formed part of her total mcome for the purpose of 
super tax, Mrs M M A S Meekmg (In the names of J. C M A. 
Wilson and H Johnson) v The Commissioners of Inland Revenue, 7 Tax 
Cases 603 

Dividends—Free of income-tax—Gross dividend chargeable to 
super-tax—An assessee owned certain ordinary shares in a company, and, 
-under the authonty of a resolution of the Directors duly confirmed by the 
company at its annual general meeting, the dividends upon these shares had 
been paid 'free of income-tax’ In malnog the super tax assessments, the 
Special Commissioners computed the income denied from these dividends 
as follows —Assuming tlie amount of the "tax free" dividend to be £100 
and income tax at a uniform rate of Ir 2d to apply the whole period in 
respect of vihich such dividend was paid 

Actual amount of dindend received “free of tax” £100 0 0 
Add Income-tax at Ir 2d ,t e ,\s 2d im every 18r 
lOd £ 6 3 la 

Gross amount of dividend recciiabte £106 3 10 


Held, that the amount to be included in the assessees' return of total 
income for purposes of super tax was not the amount of dividend actually 
Tcceiied by him, but that amount, ivith the addition thereto of the 
amount of income-tax in respect of it as above set out, Ashton Gas Company 
v Attorney General, (1906) A C 10, followed m Samuel v Cotnmts' 
Stoners of Inland Revenue, 7 Tax Cases 277, (1918) 2KB 553 

(Section 16 of the Indian Act directly provides for this, and under 
section 56 the total income for income-tax is also the total income for super¬ 
tax.) 

SS. Except in cases to which section 15-A applies or to 
which by-clausc (a) of the proviso to 
sub-scctions (3) and (4) of section 35, 
those sub-sections do not apply, and 
subject to the provisions of this Chapter, the total income of 
^nySnAjvidas), SiiaduwmJivi/ietirsxajty, cc'mpasy, IsKaJauth^^nty, 
unregistered firm or otJier association of persons shall, for the 
purposes of super-tax, be the total income as assessed for tiic 
purposes of income-tax, and where an assessment of total income 
has become final and conclusive for the purposes of income-tax 
for any year, the assessment shall also be final and concIusKe 
for the purposes of supcr-C-ix for the same >car. 

History —See section 2 of ihe Super-tax Act of 1917 and «ct?<m3of 
the Super tax Act of 1920 The section was amendcil in 192-1, 1925, 192?, 
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1^39 and 1944 The beginning words inferring to section 25 were added 
m 1944 m order to remove an anomaly dating from a long time Sec 
notes under section 25 The reference to section IS A w’as made by the 
Amending Ordinance of 1945 relating to earned income relief 

United Kingdom Law—.Tee section S of Ihe Income-tax Act of 1918 
and National Provident InsUMion v Brmvn 8 Tax Cases 57 and Fiisge 
raid V Inland Revenue, 7 Tax C^cs 284 

Section 57 which provided for the recovery of supertax from the 
share of profits of a non resident partner in a registered firm from the resi 
dent partners who are held jointly and severally liable for the *ame was- 
deleted m 1939 as these provisions have been mcorponted m other parts of 
the Act 


S8 (i) All the provisions of this Act, relating to the charge, 

. , assessment, collection and recovery of 

lupM^ta*****®" income-tax except those contained in sec¬ 

tion 3, the second proviso to sub-section 
y) ofscction 7, the second and third provisos to section 8, clauses 
(«*) and (i) of sub-section (a) of section 14, and sections 15, 15-A, 
19 and 20 and the first proviso to sub-section (i) of section 41 
and section 58-r and sub section (2) of section 58-G shall apply, 
so far as may be, to the charge assessment, collection and recovery 
of super-tax 

(2) Save as provided m sub sections (2)) (2-A), (2-B)i 
(3"C), (3-D) and (3-E) of section 18, and section sB-H 
super-tax shall be payable by the assessee direct 

History —See sections 3 and 6 of the 1920 Act and section 8 of the 
1917 Act Subsequent changes were made in 1926 1929 1933 and 1939 and 
in 1941 all of them consequential on chinges m other parts of the Act The 
last change made in 1941 was consequent on the amendment of sections 14 
and 17 seeking to tax income in Indian states of residents in British India 
on a remittance basis clause (c) of sub-section (2) of section 14 relates to 
such income The reference to section 15 A was added by the Ordinance 
of 1945 relating to earned income relief 

Sub section (1) —Section 3 is the dialing section for Income tax 
The second proviso to sub-section (1) of section 7 relates to die exemption 
of deductions under the authority of Government from the salary of a 
person for the purpose of securing to him a deferred annuity or of making 
provision for his wife or children 

The provisos to section 8 referred to relate to tax free securities 
Clausy (a) and (i) of sub section (2) of section l4 relate to the ex 
emption fiom tax of the share of a persons income from an unregistered 
firm or ,ion desenpt association which has paid tax Section 15 relates to 
the exemption of provision for life insurance and section 15 A to earned 
income^relief 

Section 19 relates to the payment direct of Income tax in cases other 
tlian those falling under section 18 section 20 to the issue of certificates 
on account of Income tax to shareholders by companies the first proviso to 
section 4J (1) refers to taxation at the maximum rate of income-tax of 
trustees ihS^ses where the shares of beneficiaries are indeterminate *ec- 
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tion 58-F to the exemption of annual a«retion in certain provident funds 
from income-tax, and sub-section (2) of section S8-G to the exemption from 
income-tax of accumulated balances in the above funds 

All the other provisions of the Act apply m respect of super tax. The 
•case of Batuk Prasad Khairi 5 1T C 138 (AH ) referred to under section 
28 IS obsolete m view of the amendment of that section in 1939 

Sub section (2) —With the ecceptions m the specified sub section of 
section 18 and section 58-H super tax cannot be deducted at ource but 
should be collected only from the assessec includ ng an agent who is "issess 
•ed after an assessment under section 23 or other appropriate section and the 
issue of a notice of demand tinder section 29 

United Kingdom Law—In the United Kingdom also no abatement 
IS made for super tax on account of premia paid for Life Insurance or sub¬ 
scriptions to Provident Funds or interest from Tax free Securities But 
the administrative machinery for assessing Super fax is different from that 
for assessing Income-tax see notes under section 5 


CHAPTER IX A 

Special Provisions relating to certain classes or Provident Funds. 

General—This Chapter along with consequential amendments in sec 
lions 4 (3) IS and 58 was introduced 

since amended m detail in a fe%v places T1>e concessions were extendeil in 
1939 to employees of a person exercising a profession or vocation 

The mam features of the concessions arc (o) The contributions of 
the employer and the employee logelhcr will be exempt from income tax up 
to a limit of one-sixth of the employees salary or Rs 6000 whichever is 
less (h) addition to the above the employee can get abatement of 
income tax on account of insurance premia on the difference between one- 
sixth of his total inceme (Rs 6000 if less) and one-sixth of salar> or such 
lower amount on which he may receive exeroplion under section 58 F (c) 
Interest on contributions including accumulations is e.xempt from income tax 
•up to a rate laid down by the Caitra^ Government now 6 per cent per 
annum (d) The interest on the mvesbncnts of the funds is exempt from 
income-tax (e) The annual accretion to an account that is the increase 
in the bahnee both on aconint of contributions and on account of interest 
is deemed to be received b> the employee every year and taxed accordingly 
subject to the above exemptions {/) The accumulated contributions in- 
iduding interest arc exempt from both moome tax and super tax when paid 
except in the ca^ of employees with less semec than five jeari. who how 
ever can be exempted in ccrtiin circumstances Ij the Commissioner 

The conditions of recognition of funds are set out m sections aS C and 
D The most important conditions are the vesting of the fund in trustees 
under irrevocable rusts the regulan^ of saving le of contributions an<l 
the non rccovcrabilitj by the employer exo^rt in specified amimstanccs 
*ind within strict I mits of sinns from ffic fund 

S8 In this Chapter, unless there 
DcTimitoiu. IS anything repugnant in the subject nr 

context,— 
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(а) a “ recognised provident fund ” means a provident 
fund which has been and continues to be recognised by the 
Commissioner m accordance with the provisions of this Chapter, 

{b) an “ employer ” means— 

(t) a Hmdu undivided family, company, firm or other 
association of persons, or 

(«) an individual engaged in a business, profession or 
vocation whereof the profits and gams arc assessable to mcome- 
tax under section lo, maintammg a provident fund for the 
benefit of his or its employees , 

(c) an “ employee *’ means an employee participating in a 
provident fund, but docs not include a personal or domestic 
servant, 

(rf) a " contribution ” means any sum credited by or on 
behalf of any employee out of his salary, or by an employer out 
of his own monies, to the individual account of an employee, but 
does not include any sum credited as interest, 

{«) the “ balance to the credit ” of an employee means the 
total amount to the credit of his individual account m a provident 
fund at any tune , 

(f) the “ annual accretion ” to the balance to the credit of 
an employee means the increase to such balance in any year, 
arising from contributions and interest, 

(g) the “ iccumolatcd balance due ** to an employee 
means the balance to his credit, or such portion thereof as maybe 
claimable by him under the regulations of the fund, on the day 
he ceases to be an employee of the employer mamtaining the 
fund , and 

(A) the “ regulations of a fund ** means the special body 
of regulations governing the constitution and administration of 
a oarticular orovident fund 

Notes —^TI ese deRnitions are special ones intended for th s Chapter 

only 

(o) Has been and continues to be recognised. As regards the 
according and nithdr3\val of recognition— see section 58 B 

(б) Association of persons —this is intended to cover c^ses 
Chambers of Commerce which are assoaations of assoaations See notes 
under section 3 

In (») it IS not necessary fl at the employer should engage in a business 
or a profession For example a Uniwrsity School Hospital or Public 
Library can obtain the benefits of this Chapter It is only in (») i e when 
the employer is an individual that he should be engaged in business or m a 
profession 

(e) All employees whether paid salanes or wages are eligible ex 
repting domestic and personal servants see notes under section 58 C (fr) 
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(rf) Popularly and also in the Pnnident Funds Act 1925 the cm 
ployee s contributions are usually called Subscnptions and the employers 
Contnbutions ' The Act uses Contributions to cover both 
(«) The balance obviously includes interest 
if) The need for and the importance of this definition mU be seen 
from section 58-E 

(p) This definition has been framed so as to be applicab'e to all 
funds and has no reference to the regulations embodied in this Act and the 
rules thereunder 

SS 13 (i) The Commissioner of Income n\ may accord 

recognition to any provident fund which, 
The according and with ui his opmion, satisfies the conditions 
dnwator reeogmiion prescribed to sccUon 58 C, and the rules 

made thereunder, and may, at any time, 
withdraw such recognition if, in his opinion, the provident fund 
contravenes any of those conditions 

(a) An order according recognition shall tale effect on 
such date as the Commissioner may fix in accordance with any 
rules the Central Board of Revenue may make m this bclialf, 
such date not bemg later than the last day of the financnl >ear 
in which the order is made 

(3) An order withdrawing recognition shall take effect 
from the day on which it is made 

(3 A) An order according recognition to a provident 
fund shall not, unless the Commissioner otherwise directs, be 
affected b) the fact that the fund is subsequently amalgamated 
with another provident fund on Uic occurrence of an amalga¬ 
mation of the undertakings in connection vvith which the two 
funds arc maintained, or that it subsequently absorbs the whole 
or a part of another provident fund belonging to an under¬ 
taking which IS wholly or in part transferred to or merged m 
the undertaking of the employer maintaining the first men¬ 
tioned fund 

(4) An employer objecting to an order of the Commis¬ 
sioner refusing to recognise or an order withdrawing recognition 
from a provident fund may appnl, within sixty days of such 
order, to the Ccntril Bovrd of Revenue 

The appeal shall be in the form and shall be verified m 
the snavwwT prescribed h\ the Central Board of Revenue 
RULES 

Rule 10 of the nil« made by ihe Central Government lays down tfal 
the appl cation for recojnntion shall be made by the employer and prescribes 
the proaslufc for obtaminj; recognition and Rule 14 of the same rules lays 
down that ^forc isithdraviing recognition the Comm ssioner shall give an 
opportun ty to show au«c to ll e conlnry to tl e empli^ ami to iIk- 
trustees of the fund 
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Rule 3 of the rules made by the Central Hoard of Revenue gives the 
date from whtdt an order of recognition shall take effect. 

Changes in the section—Sub-section (2) was deleted and sub¬ 
section (4) as renumbered was amended in 1939 so as to preside in terms 
for an appeal against an order withdrawing recognition Sub-section (3-A) 
ssas added m 19-10. 

Limitation —See section C^-A as regards the computation of limitation 
for the purposes of appeal. 

Appeal to Appellate Tribunal and reference to High Court 
—No appeal lies under this section 30; hence no appeal lies to the Tribunal 
<ir a reference on <\uestions of law to Use High Court. 

Withdrawal of recognition by the Central Government—^The 
speaal, overriding power (m old sub-section (2)) which Government kept 
in rcscrv'c against possible .abuse of the spint of the concessions while satis¬ 
fying the letter of the various conditions laid down was removed in 1939. 

Amalgamations—It vvill be seen that sub-scciion (3-A) docs not 
require the second fund to tx: a recognised one 

S 8 -C. (i^ In order that a provident 
fund may receive and retain recognition, 
Condiuoni lo b« tatufied jt shall satisfy the conditions set out below 
r«ogm.ed pmvvimt Conditions which the 

Central Government may, by rule, pres¬ 
cribe,— 

(а) All employees shall be employed in India, or shall 
be enmloyed by an employer whose principal place of business 
is in British India. 

Provided that tite Commissioner may, if he thinks fit, 
and subject to such conditions, if any, as he thinks’proper to 
attach to the recognition, accord recognition to a fund maintained 
by an employer whose principal place of business is not in British 
India not^vlthstand^ng that a proportion not exceeding ten 
per cent, of the employees is employed outside India. 

( б ) The contributions of an employee in any year shall 

be a definite proportion of his salary for that year, and shall be 
deducted by the employer from the employee’s salary in that 
proportion, at each periodical payment of such salary in that 
year, and credited to the employee’s individual account in the 
fund. ’ ‘ 

Provided that an employee who retains his employment 
while serving in His Majesty’s Forces or when taken into or 
employed'in the national service under the National Service 
(European British Subjects) Act, 1940 , or the National Service 
(Technical Personnel) Ordinance, 1940 , may, notwithstanding 
■that he receives from the employer no salary or a salary less than 
Tie would have received had he not entered His Majesty’s Forces, 
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or been so talcen‘into^or employed in the national service 
contribute to the fund during his service in His Majesty’s Forces 
or while so taken into or employed in the national service a sum 
not exceeding the amount he wuld have contributed had he 
■continued to receive from the employer the same salary (including 
in^ments, if any) as he would have received had he not entered 
Myesty’s Forces or been taken into or employed in the 
national service. 

(c) Subject to the provisions- of section sS-D the contri¬ 
butions of an employer to the individual account of an employee 

,in any year shall not exceed the amount of the contributions of 
the employee in that year, and shall be credited to the employee’s 
individual account at intervals not exceeding one year. 

(d) The fund shall consbt of contributions as above 
specified and of donations, if any received by the trustees, of 
accumulations thereof, and of interest (simple and compound), 
credited in respect of such contributions, donations and accumu¬ 
lations! and of securities purchased thereuith and of no other 
sums. 

(e) The fund shall be vested in two or more trustees or 
in the Official Trustee, under a trust which shall not be res’ocable 
save vrith the consent ofall the beneficiaries. 

(/) The employer shall not be entitled to recover any 
sum_ whatsoever from the fund, save in cases where the employee 
Is dismissed for misconduct or voluntarily leaves his employment 
otherwise than on account of iU-health or other unavoidable 
cause before the expiraiioa.of the term of service specified in 
this behalf in the regulations of the fur.d. 

In such cases the recoveries made by the employer shall be 
limited to the contributions made by him to the indiridual 
account of the employee, and to interest (simple and compound) 
credited in respect of such contributions and accumulations 
thereof, in accordance with^ the regulations of the fund. 

(g) The accumulaicd'balance due to an employee shall be 
payable on the day he ceases to be an employee of the em¬ 
ployer maintaining the fund.t,. 

(A) Save as provided in clause (?), or in accordance with 
such conditions and restrictions as the Central Government may, 
by rules, prescribe, no portion of the balance to the credit ofan 
employee shall be payaole to him. 

( 2 ) Where there is a repugnance between any regulation 
of a recognised provident fund and any provision of this Chapter 
or of the rules made thereunder, the regulation shall, to the 
•extent of the repugnance, be of no effect. 

The Commissioner may, at any time, require that such 
repugnance shall be Temhycd'ftom the regulations of the fund, 

1—139 
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Changes—The provisos to clauses (o) and (b) of sub-section (1) and 
the reference to * donations ’ m clause (rf) were all added m 1940. 

“Any other conditions”—The following rule has been made by the 
Governor General m Council — 

R 3 —Whc e the employer is not a company as defined in Cause (2) 
of section 2 of the Indian Companies Act, 1913, the contributions made by 
employees after the date of recognition of a provident fund and the interest 
on the accumulated balances of «uch contributions shall be wholly invested 
in securities of the nature speafied in clauses (o), (fc), (tf), (d) or (e) 
of section 20 of the Indian Trusts Act, 1882, and pajable both m respect 
of capital and of interest in Bntish India or in a Post Office Savings Bank 
Accoimt in British India 

Section 20 of the Indian Trusts Act, 1882—i Where the trust pro 
perty consists of money and cannot be applied immediately or at any early 
date to the purposes of the trust, the trustee is bound (subject to any direc¬ 
tion contained m the instrument of trust) to imest the money on the follow¬ 
ing securities, and on no other« — 

(а) in promissory notes, debentuies, stock or other securities of the 
Government of India, or of ihe United Kingdom of Great Britain and 
Ireland, 

(б) m bonds, debentures and annuities charged by the Imperial 
Parliament on the revenues of India, 

(e) in stock or debentures of, or shares m, Railway or other Com¬ 
panies the interest whereon shall have been guaranteed by the Secretary of 
State for India m Council, 

(d) in debentures or other securities for money issued by, or on 
behalf of, any municipal body under the authority of any Act of a legis* 
hture established in British India, 

(e) on a first mortgage of immovable property situate in Bntish 
India, Provided that the property is not a leasehold for a term of years and 
that the value of the property exceeds by one-lhird, or, if con^^stlng of 
buildings, exceeds by one half, the mortgage money, or 

(/) on any other security expressly authorised by the instrument of 
trust, or by any rule nhich the High Court may from time to tune prescribe 
in this behalf . 

Provided that, where there is a person competent to contract and 
entitled m possession to receive the income of the trust property for his 
life, or for any greater estate, no investment on any secunty mentioned or 
referred to in dauses (d), (e) and (/) shall be made without his consent 
tn writing ” 

Notes —^The securities referred to above exhaust the investments tb^t 
can be made Other securities, however sound, e g , secunties on whi^ 
the Impcnal Bank of India is authorised to lend are excluded It shoulu 
be particularly noted that the restnction applies only to employee’s C(W 
tnbutions and interest thereon after the date of recognition There is 
restnction on the investment of other sums, i e , “transferred balances 
see section 58 (J) (2) and onployers' contributions . 

The condition that the secunties should be payable m Bntish India 
both in respect of capital and of interest is also important 

A reasonable tune will be allowed within which to invest the amounts 
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Clause (a)—^“All employees CMdcntJy refers to all cmplojcej, sub¬ 
scribing to the lund (see definition m section 58-A) and not all emplojees 
whether subscribing to the fund or not of the particular employer If the 
foreign staff of an employer whose principal place of business is in Bnttsh 
India subscribe to the fund, they wtH, as the law stands, get the benefit of 
exemption from tax of income from investments of the fund thougli not 
any rebate of tax on salary except m the rare cases m which under section 
18 (2 B) tax IS deducted at source It is doubtful hoive\er whether the 
employer can deduct from his Bntish Indian profits the contnbution made 
by him to his non British Indian staff unless the foreign profits also are 
taxed m British India, for obviously no allowance can be claimed m respect 
of non taxable income See notes under section 10 (2) 

Note the use of the svord 'India' in the first part of the clause and of 
'Bntish India’ in the second part Under the first part, it is immaterial 
where the pnnapal place of business of the emploscr is located »o long as 
all the employees are employed in India, t e , Bntish India or Indian 
States Under the btter part it is immaterial where the employees are 
employed <o long as the principal place of business is in Briltah India 
The proviso to the clause, added m 1940, is intended to deal with cases 
m which only a small minority of employees of an employer whose pnnapal 
place of business is outside British India are employra outside British 
India Where such employees outside Bniish India exceed ten per cent, the 
Commissioner will not recognise the fund unless tbc employees serving 
outside are excluded from the fund 

Clause (b) -^Defi^ue proporltort should not fluctuate at anybody s dis 
cretion but should be laid down—even though within varying limits—by the 
regulations of the fund See section 58-P as regards contributions of a 
contingent nature 

A fund will not be mdegiWe for recognition merely because its secuntits 
are revalued periodically and the changes in the value of the securities taken 
into account before allocating to each member his share of profit 

Deducted at each penodteal payment, etc—The employees eentn 
butions must be deducted when salary is jaid and at once credited to his 
account in the fund It cannot be orflected at longer intervals 

"Salaiy” as used in this Chapter is not used n the same sense as m 
section 7, but is confined to r^ular, periodical payments of salary, wages, 
etc The definition of 'employee in sub-section (c) of section 58 A wfiic > 
exdudes only one class of wage-eamers, w , persoml and domestic servants 
makes it clear that 'salary as used in this Chapter includes ‘‘wages’* also 
As regards the distinction between "salary" ami "wages', see notes urvler 
section 7. 

Clause (c) —The object of this 'ub-section is to preven* abuse whicli 
i» otherwise possible by private* companies and firms who might give nomi¬ 
nal salaries and disproportionately high confnbutions to their cmpfoyccs 
The scope of the abuse is however, limited by section SS-T whtrh rrstncls 
the exemption to one-sixth of sabiy 

The employer should part wsth his money every year an<l nuke it over 
to the trustees 

Clause fd) —The changes nude in 19*0 mil-e it clear that the receipt 
of donations by a fund will not mder it ineligible for rccegn tion 
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Forfeitures to the fund do not put anything into the fund taken as a 
■whole, for they merely reduce the amounts due to particular members 
The Commissioner will not wthdraw or refuse recognition merely because 
he IS doubtful of the validity as between the fund and its members of regu¬ 
lations as to forfeitures, c g., forfeiting to tlie fund balances at the credit of 
intestate members 

Clause (e) —This contains two important conditions The words 
“or the official Trustee” were inserted by Act IV of 1931 If lie is tlie 
trustee, a second trustee is not required So Jong is tlie trust is not revc c 
able except with the consent of all the beneficiaries, the fund can be recog¬ 
nised even if it can be closed at will ty the employer or by the Trustees 

Clause (f) —Compare section 6 of the Pro\ident Funds Act (XIX of 
1925) on whjii it IS modelled 

While forfeitures to the fund i e, for the benefit of other members will 
not render a fund ineligible for recognition, forfeitures to the employer 
of any monies other than his own contributions and interest thereon, and 
e\en of them in arcumslances other than these allowed m this Act wll 
render the fund ineligible This clause deals with forfeitures to the cm 
ployer, it is left to the regulations of each fund to govern forfeitures to 
the fund 

Clause (g) —No exemption from tax is admissible after the date on 
which tlie accumulated balance is due to be paid If membership is optional, 
the rules should provide for the payment of accumulated balances immedi¬ 
ately to members discontinuing, otherwise recognition will not be given 
By definition, section S8-A, an employee is one, who participates m the fund^, 
and an optional subscriber ivho ceases to subscribe ceases to be an * employee 
This clause will not prevent the reqognition of a fund the rules of which 
provide for the transfer—not to the employer but to the fund—of sums at 
credit of subscribers who transgress certain rules and then leave service or 
forfeit the benefits of the fund 

Also according to the definition of ‘ accumulated balance ’ m section 
58-A, the amount payable to an employee is not necessanly identical with 
the contributions of both employer and employee and interest on both con¬ 
tributions, therefore so long as clause (/) of section 58 C (1) is not broken 
the Teguhtions of the fund maj provide for forfeitures to the fund to be 
•disposed of m any manner other than for the benefit of the employer, eg, 
to be given to the family of the member 

Clause (h) —The rules made by the Governor General m Council 
tinder this sub-section restrict withdrawals by employees while still in ser¬ 
vice See Rules 4 and 9 

These rules are modelled on the rules of th? Government Genenl Provi 
•dent Fund regulating temporaiy withdrawals therefrom But th^ differ in 
some details, eg, m allowing permanent withdrawal for house building 

Repayments of advances are not income and cannot therefore be taxed 
as addition to income or exempted from tax 

Rule 9 A deals with accounts of funds kept outside Bntlsh India 

Sub section (2) —If the r e pug nance were not removed it would be 
■open to the Commissioner—^in fact it is his duly —to withdraw recognition— 

-see section B (1). 
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Subject to any nilcs ivhich the Central Gocvmnjcnt 
ma) makcin this behalf, theCc II irijsicner 
in respect of ant partjcniar fund. 
certuacMes relax the pro\'isjons of condition (c) of 

sub-section (i) of section 58-C— 

(a) so as to permit the payment of larger centnbutions 
b} an empJojer to the indtndual accounts of errpkyees ivho^e 
sabry docs not exceed five hundred rupees per mensem ; and 

(i) so as to permit the crediting b> en-picyers to the 
indhddnal accounts of employees of periodical bonuses or other 
contributions ofa contingent nature, s\herc the calculation and 
payment of such bonuses or other contributions is prewded for 
on definite principles by the regulations of the fund 

Notes.—Rti’es trhich pnivide for foricture tn favour of the orplojer 
m 3 nanser reim^nt to the pr<m*iom of seciwn S8<r (1) (f) wiU 
render the fund intiigibl'* for recogiution, but rules wbidi primde ^or for 
fatare to the fund will not, •lo'- mil rules prondipg for payment of forfeited 
amounts to fantihes of emplorees 

No rules have bera fraried under this *ectsoa 

Sub-section (b) —The boou^es and contnbuuons merred to are tbo<e 
granted yearly or half nearly by llie crrpl^er at the line of do-uig accoonU 
and ascertainmg hij profits but, unless these are p-mided for in th* regu¬ 
lations of the fond and giren to the employees irrespecure of the employer’s 
toIiUou, the contfibalioQS not be elifiWe for the concess on. A contri* 
butwu, say, at the santepereentageoC salary as the drrxlend of the erptoyer 
company on its capital would be etigiMc for the eoncesMoo if p*endfd for 
by the regulations but a contribuOon which the employer can wiihho'd at 
his option win not be eligible The law has not expressly pnmded for 
contributions of the following nature, cp, l3p<ing of forfeitures of contn- 
bu’ions of dl*nu'sed enployres m faTOor of other employees a"d increases 
due to appreciation of the fuid's «eantjes The forcter is reaHv an em- 
plcyer's contribution of a enungent nature cstjj i£ it is not considered to 
be already a part of the fund into which nothing new is put by the fonci^re 
while the latter is a mere accretion to capital (often cocipensaied aatomati- 
caDy by «hnnlcigtt in other years). 

SS-’S. Tnc annual accretion in an\ year to the balance at 
the credit cf an employee parliripaiing 
in a recognised prosident fund slall be 
■ deemed to ha\c been reccited by him in 

(hat year and shall be included in his 
total income for that %ear, and, subject 
to the exempuons specified in section 58-F, shall be liable to 
income-tax and super-tax. 

Prodded that, for the purpose of sub-section (3) of sec¬ 
tion 15, out of such annual accretion only the employee’s own 
cnntributio'x shall he ipcluded in his tot?! i*'ecn-e. 

Notes —It wiD be «eci dial the total income is dermal to LTcliide cer- 
lam 1 ~Tio—employer's contribution and iaterr^t—whkii mrgl * nerer lie 
rccciTed b* the employee a* aT This plan was adopted tj the 
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Select Committee in order to allow the whole of the employee’!> accumula¬ 
tion to be paid to him intact at the end of his service without any delay 
As a consequence of this provision, employees whose salaries are just 
below the taxable minimum might become liable to tax, and similarly per¬ 
sons just below the lines at which rates of tax change might be liable to jiay 
higher rates 

The Bill as originally introduced by Government was drafted on the 
principle that all excess contributions and interest above the limit winch is 
to be exempt from the payment of tax should be accumulated year by year 
and taxed as a lump sum at the end of the employee's service. The Select 
Committee considered that, e\£n to the limited extent of the excess contri¬ 
butions this principle would be inconvenient in practice and would be in 
equitable in those cases where the receipt of large lump sums might ret der 
an employee, otherwise exempt, liable to pay income tax, or raise his rate 
of income-tax or even render him liable to super tax 

They therefore preferred the plan provided by this section 
Proviso —While for all other purposes the total income of the em¬ 
ployee will include the whole of the annual accretion only his own contn 
butions will be included for ascertaining hts total income for the purpose of 
section IS (3) If this were not done a subscriber to a recognised provi 
dent fund would be m a more favourable position than other persons 

It will be seen that section 58-R relahng to superannuation 'unds is 
somewhat differently framed though the effect is similar 

Exemption of balances not paid —By notifications under section 60 
the Governor General m Counal has directed that when in any year an em 
ployee participating in a recognised provident fund has ceased to be an 
employee of the employer maintaining the fund and has been declared by 
such employer not to be clegible to receive the whole of the accumulated 
balance due to him so much of h*s income as is assessable for that year shall 
be exempted from income-tax and shall be excluded from the computation of 
his total income for the purposes of the said Act as is equivalent to so mudi 
of the accumulated balance due to him as has not been paid or is not payable 
to him and if such amount exceeds the amount of his income in that year, 
so much of his income in the following year or years as is equal to the 
amount of such excess shall be so exempted and excluded from income-tax 
in sudi year or years 

A credit or debit in a subscriber s account consequent on the appreciation 
or depreciation of securities of the fund is pnma facte of a capital nature 
though from section 58-A (/) and section 58 C (1) (d) it might seem to be 
of the nature of interest and confnbations It is clear, however £har 
the debit or credit is not income of the employee though it may be part of 
the fund 

SQ-T 7 (i) An employee shall not be liable to pay income- 
tax on contributions to his individual 
Exempuon of annual accrc account m a rccognised provident fund, 
tion from income tax lu jj, (jjg aggregate of such Contri¬ 

butions m any year does not exceed one- 
sixth of his salary in that year or six thousand rupees, whichever 
IS less 

(a) Interest credited on the accumulated balance of any 
employee m a recognised provident fund shall be exempt from 
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payment of income-tax, if and in so far as it does not exceed 
one-Aird of the salary of the employee for the year concerned 
and in so far as it is allowed at a rate not exceeding such rate 
as the Central Go\’emment may, by notification in the Official 
Oazptte, fix in this behalf. ^ ^ ■ 

History.—Sub-section (1) ws amended in 1939 consequentially on the 
amendment of section 15 imposing an absolute money limit of rupees six 
thousand. Sub-section (2) was amended at the same time, a limit of one- 
third of salary being imposed. 

Income-tax.—Under section 58, ‘income-tax’ in section S8-F does not 
include super-tax, the concession, therefor^ relates to income-tax only. 

Sub-section (1).—The employee can obtain further abatement of tax 
on account of insurance premia. See sections 15 (3) and 58-E (proviso). 

Sub-section (2).—Under Notification No. 10, dated ISth March, 1930, 
the maximum rate of interest now in force is 6 per cent, per armwra. It is 
of course open to an employer to allow a higher rate of interest but tlie con¬ 
cessions of this Oiapter will be allcnved only in respect of the first 6 per 
cent, of the interest so allowed. 

It should be noted that the two limits laid down are cumubtivc, f.f, 
whichever is less. 

Salary * in that year' means sabry as computed under section 7 ie., 
tinder the'‘due* or ‘paid' basis as may be, but can only include speafie, 
monetary amounts paid or falling due peri^ically and rot include every¬ 
thing taxable under section 7, e.ff, fluctuating bonuses and commissions. 

As regards the form of accounts, sfc section S8-I and rules made there- 
under. 

l^Tiere interest allowed to individual empJojTcs varies, for example mth 
reference to length of service, exemption is allowed in respect of interest *o 
long as the average interest earned ly the fund as a whole does not exceed 
the prescribed rate. 

Interest on amounts credited to individual accounts as the .'«ult of 
appreciation of investments is not taxable income but apprrdation of capi¬ 
tal, even though it may form part of the fund [tee section 58-A (f) and 
section 58-C (1) (d)]. 

Accounts.—Where only pirt of the contributions and interest are 
allmved under the Act, it is not necessary to keep separate accounts; 
the full interest, whether computed on allowable contributions or not, will 
be allowrf by the Income-tax Officer, so long as the limit of cne-third of 
salary and the limit of rate of interest arc not exceeded. 

S8-G. (i) ^\^tere the accumulated balance due to an 

employee participating in a recognised 
prov’ident fund oecomes pa>'ablc, such 
acatmukited balance shall be exempt from 
p.ayracnt of super-tax except to the extent 
of an amount equal to the aggregate of 
the amounts ofsuper-ta.\ on annual accretions that would have 
been pa>’ablc under section 58-E up to the’first d.iy of April, 1933, 


ExmipUoa of »«\)niula»rd 
b«Unc« from ineome-ttx •nd 
miwr-ox. 
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if the Indian Income-tax (Second Amendment) Act, 1933, had 
come into force on the 15th March, 1930. 

(2) Where an employee participating in a recognised 
provident fund has renders continuous service with liis employer 
for a period of not less less than five years, and the accumulated 
balance due to him becomes payable, such accumulated balance 
shall be exempt from payment of income-tax, and shall be 
excluded from the computation of his total income : _[" 

Provided that the Commissioner of Income-tax may allow 
such exemption and exclusion where the employee has rendered 
continuous service with the employer for a period of less than 
five years, if, in his opinion, the service has been terminated by 
reason of the employee’s ill-health, or b> the contraction or dis¬ 
continuance of the employer’s business, or other cause beyond the- 
Control ofthe employee. 

, (3) ^Vhere exemptions from payment of income-tax is not 

allowed under the provisions of sub-section (2) the Income-tax 
Officer shall calculate the total ofthe various sums of income-tax 
and super-tax which would have been payable by the employee 
in respect of his total income for each ofthe years concerned if the 
fund had not been a recognised provident fund, and the amount 
by which such total exceeds the total of all sums paid by or on 
behalf of such employee by way of tax for such years shall be 
payable by the employee in addition to any other income-tax and 
super-tax for v/hicli he may be liable for the year in which the 
accumulated balance due to him becomes p.ayable. 

History—Sub-section (!) was adtled m I93t and siib-ecction (3) 
amended in 1939, 


Sub-section (1)*—Sub-section (1) together with the amendments made 
at the time to section 58 and 1 q sub-sections (2) and (3) of section 58 G- 
are intended to make it dear that contributions are liable to super tax from 
yiar to year though exempt to the extent sperified in section 58 F from 
income-tax, and to ensure that super-tax shall not be le\ icd a second time 
when an accumulated balance is paid lo the employee The super-tax pay¬ 
able up to 1st April, 1933, is to be computed with reference to the mtes in 
force between 1930 and 1933, and is payable only when the balance is paid 
to the employee 

Sub-section (2).—Tliere is no definition of "continuous senice" 
Authorised leave of absence mil evidently not ^ an interruption of conti¬ 
nuous service. 1 

The accumulated balance when p^d 'will both be exempt from tax and 
also be excluded from total income, ie, not affect the rate of tax on the 
emp^£>y.^;’8 other in«Ktte for the year. The Comnussioner can H«e bis ois- 
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cretion under tlie proMso and atlonr exemption onij if the cause of temu- 
nation of service vrzs bg'ond the emplc^ee's control. 

The deasion m In re S. R. MUni. 1942 I T R. 259 (Pat.), has been 
rendered obsolete by the subsequent amendment of Explanation 2 under 
section 7 (1), avoidins referenoe to tennination of service 

Sub section (3) —As it now stands after amendment in 1939, it places 
the emplojee m the same position as he would have been in if the fond 
had not bwn recognised 

ss-H. The trustees of a recognised provident fund, or 
other person authorised by the regulations 
f ‘•’j; liind to make pa>nient of accumu- 
muuted balance due lated balances due to employees, shall, 

at the time an accumulated balance due 
to an emplovee is paid, deduct therefrom any income-tax payable 
under sub-section (3) of section 58-G and any income-tax and 
super-tax payable on an employee’s total income as determined 
under sutHsection (3) of section 58-X and sub-sections {4) to 
(9) of section 18 shall apply as if the sum to be deducted nere 
income-tax payable under the head “ salaries ” 

This section enjoins on the persons miking payment of accumulated 
balances the duty of collecting tax due, if any, at source and making it over 
to the Government As regards the powers and liabilities of the trustees, 
see sub-sections (4) to (9) of section 18 and section 51 (o). 

The tax to be recovered should be computed under section 58 G (3) 
and under section 58-J (3). 

SS'I. (i) The accounts of a recognised provident fund 
shall be maintained by the trustees of the 
shall be in such form and Ibr 
such periods, and shall contain such 
particulars as the Central Board of Rev'enue may prescribe. 

(a) The accounts shall be open to inspection at all reason¬ 
able times by Income-tax authorities, and the trustees shall 
furnish to the Income-tax Officer such abstracts thereof as the 
Central Board of Revenue rnay prescribe. 


Ru!<re — miVar fiy sccistirft* sre at S At ^ 

of the Central Boanl of Rcicnue (Provident Fond) rules 

As regards power to extend the date be 3 fond the ISlh June in the ease 
of funds the accounts of which are kept outside Unlish India, ife rule 9-A 
of the rules made by the Govepior-Gmeral in Council. 

Amon" otlicr things the accounts should show separately the debits or 
credits the case ma> be in individual aceounta consequent on ihc revalua¬ 
tion if an>, of the secunties of the fund, and if a concern has 
branches a copy of the annual abstract of the accounts of the fund should b^ 
sent to every Income-tax Officer who ass-sscs the employees. 

1-140 
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SS'cl. (i) Where reco^ition is accorded to a provident 
Treatment of baiancct in existing balances, an account 

fund*^ provident shall bc made of the fund up to the day 

_ on which the recognition takes effect, 

showing the balance to the credit of each employee on such day, 
and containing such further particulars as the Central Board of 
Revenue may prescribe. 

(2) The account shall also show in respect of the balance 
to the credit of each employee the amount thereof which is to be 
transferred to that employee’s account in the recognised provident 
fund, and such amount (hereinafter called his transferred 
balance) shall be shown as the balance to his credit in the recog¬ 
nised provident fund on the date on which the recognition of the 
fund takes effect, and sub-sections (3) and {4) shall apply thereto. 

Any portion of the balance to the credit of an employee in 
the existing fund which is not transferred to the recognised fond 
shall be excluded from the accounts of the recognised fund apd 
shall be liable to income-tax and super-tax m accordance with 
the provisions of this Act other than this Chapter. 

(3) Subject to such rules as the Central Board of Revenue 
may make in this behalf, the Income-tax Officer shall make a 
calculation of the aggregate of all sums comprised in a transferred 
balance which would have been liable to income-t« if this 
Chapter had been in force from the date of the institution of the 
fund, without regard to any tax which may have been paid on 
any such sum, and such aggregate (if any) sliall be deemed to he 
income received by the employee in the year in which the rccog* 
nition of the fund takes effect, and shah he included in the 
employee’s total income for that year ; and, for the purposes of 
assessment, the remainder of the transferred balance shall he 
disregarded, but no other exemption or relief, by tvay of refund 
or otherwise, shall be granted in respect of any sum comprised 
in such transferred balance l 

Provided that,, in cases of serious accounting difficulty, the 
Commissioner shall have power subject to the said rules, to make 
a summary calculation of such aggregate. 

(4) Notwithstanding anything contained in condition 
(A) of sub-section (i) of section 58-G, an employee, in order to 
enable him to pay the amount of tax assessed on liis total incontc 
as determined under sub-section (3), shall be entitled to witli* 
draw from the balance to his credit in the recognised pro\idcut 
f^ihci a sum not exceeding the difference between such arnouut 
and tUc amount to which he would luvve been assessed if the 
transferred balance had not been included in his total income. 
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( 5 ) Nothing in this section shall affect the rights of the 
persons administenng an unrecognised provident fund or dcahng 
with it, or wth the balance to the credit of any individual 
employee, before recognition is accorded, in any manner which 
may be lawful 

Rules -See Rule 8 of the Central Board of Revenue (Provident 
Funds) Rules 

Extract from Select Committees Report— We Ki>e cast the dut> 
on employers of making up final accounts of existing funds and of shmvmg 
in them the portion of each employee s balance which is to be transferreil to 
the recogms^ fund Subject to the resenat on that no tax already paid on 
an emplojees mvn contribution will be refunded the portion so transferred 
will receive retrospectncly exemption from tax up to the same limit as tnll 
be given to the employees future account As regards any excess over and 
above the exempts portion which may be transferred m order to avoid 
inconvenience m individual cases arising from the payment of a large amount 
of income-tax on such a lump sum we have provided that an employee may 
withdraw the amount of the excess tax payable b> him for that year from 
his balance in the recognised provident fond 


S 8 “l^ (i) Where an cmplojer who mamtams a provident 

fund (whether recognised or not) for the 
benefit of bis employees and has not 
^ " transferred the fund or any portion of it, 

transfers such fund or portion to trustees in trust for the employees 
participating in the fund, the amount $0 transferred snail be 
deemed to be of the nature of capital expenditure 


{ 2 ) When an employee participating in such fund is paid 
the accumulated balance due to him therefrom, any portion of 
such balance as represents his share in the amounts so trans¬ 
ferred to the trustee (without addition of interest, and exclusive 
of the employee’s contributions and interest thcreoh) shall, if the 
employer has made effective arrangements to secure that tax 
shall be deducted at source from the amount of such shTre when 
paid to the emplo>cc, be deemed to be an expenditure by the 
employer within the meaning of clause (xti) of sub section ( 2 ) 
of section 10 , incurred m the year in which the accumulated 
balance due to the employee is paid 


Notes—^Thc vvonis if ihc emplover lia made enplojee 

were added in 1939 con&cqucnt illy cm the amendment of section 7 

When clause (xtt) of sectnn 10 (2) wis changed to ebusc (rv) the 
con«cfiuential change in Ihrt section vi“i$ omitted to be made 

See notes under section 10 (2) (xv) and in particular Pntish Insulated 
and Helsby Cables Ltmited v /itherton 10 Tax Cases 155 set out inlcr 


tl at sect on t j ^ 

'His *harc includes intcre*t up to the ibtc of transfer and is not 
Tcstncted to contribution-, only ComtmssKSurr c//neeme-far. C P v Lni 
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iral India Spinning end IVtaving Co, Ltd, 1939 I T.R 187, When a» 
tmployee is paid out, the full amount (including interest) paid out of tlie 
fund will be allowed as a deduction in the employer’s assessment WTicre 
Uic fund IS not an irrc\ocablc trust, the emplojer will be allowed to deduct 
from Ins income only what he pays to the employees each jear, (both contri¬ 
butions and interest) and not what he credits to the accounts of the employees 
See notes under sc^ion 10 (2) (xr), foronrly {xn) 

Tilts section has no retrosptctise effect .and applies only to transfers 
made after this section came into force. 

Tht object of this section is to prerent an empli^'Cr getting Undue 
ad\ant.nge in reducing hts taxahle iiiccnnc in a single year by the accident 
of Ills einplojces’ provident fund being recognised in that >ear. Tlie deduc¬ 
tion on account of past accumulations is therefore spread oser several 
years and allowed gradinlly as employees recent their accumulations, the 
deduction being limited to the amount of the cinpIo}Cr’s share in the past 
accuimihtions at UiC time of recognition of the fund. After tJie recogni¬ 
tion, the contributions made cverj jear by the employer mil be allov/ed as 
a deduction from his taxable profits year by year. 

It should be specially noted lh.at the section applies to all private pro¬ 
vident funds whether rccogmsod under Ms Chapter or not. 

As regards 'effective arrangcraents', see notes under section 10 (4) (c) 

SS-la (i) All rules made under this Chapter shall be subject 
Pr«™,0„ to the provisions of sub-sections {4) and 

(5) of section 59. 

(2) In addition to any power conferred by this Chapter^ 
the Central Government make rules— 

prescribing the statements and other information to 
be submitted with an application for recognition ; 

(b) limiting the contributions to a recognised provident 
fund by employees of a company who arc shareholders in the 
company; 

(r) providing for the assessment by way of penalty of 
any consideration received by an employee for an assignment of, 
or creation ofa charge upon, his beneficial interest in a recognised 
provid ent fund ; 

(d) determining the extent to and the manner in 'which 
exemption from payment of income-tax and super-tax may be 
granted in respect of contributions and interest credited to the 
individual accounts ofemployees in a provident fund from which 
recognition has been withdrawn; and 

generally, to carry out the purposes of this Cliapter 
and to secure such further control over the recognition of provi¬ 
dent funds and the administration of recognised provident funds 
as it may deem requisite. 

Rulcs by Central Government—It will be noted that rules are 
by the Central Government under the Act m respect of tins Chapter only All 
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Dther rules arc made by the Central Board of Revenue subject to the coo 
trol of the Central Government 

Sub-section (1) —Sub-section (4) of •section 39 requires pre\ious 
publication of the rules and sub-section (5) of section 59 requires pubh 
cation in the Gazette of Irdta and the rules have effect as if enacted m the 
Act 

Sub section (2) —(a) See rules referred to under ect on 58 B 

( 6 ) Rule 11—Where an emplojee of a Company owns hares in the 
Company mth a noting power exceeding ten per cen^ of the whole of such 
power the sura of the exempted contributions of the eraplojee and onplojer 
to the recognised provident fund maintained bj the Company shall not 
exceed Rs 2oO m any month 

Extract from Select Committees Report— We na\e deleted the 
word pnrate before the word company' as in our opinion there may 
be cases of •shareholders in public companies just as well as in prirate 
companies who should properly come within the scope of the clause We 
ha\e been assured that it is the intention of Government Oiat tlie rules 


to be framed under this provision will appl> onU to emplojces who are share- 
liolders holding a sub:>tantial portion of the shares of a company 
(c) Rule 12—If an emplovee assign or creates a charge 
benefiaal interest m a recognised provident fund the Income-^ Officer 
shall on the fact of the assignment or charge coming to his know leilgc give 
lotice to the eniplo>« that if he does not secure the cancellation of the 
assignment or charge within two months of the date of receipt of th* 
the consideration redjived for such assignment or charge shall be deemed to 
be income received bj him in the >ear in which the fact became known to 
the Income lax Officer and shall be assessed accordingly 
, (d) Rule the Gjmmi«sioner withdraws recognition from a 

i^comised provident fund the balance to the cr^it o each employee at 
the end of the financial year pnor to the date of the withdrawal r>f reco^i 
bon shall be paid to him free of income-tax and super tax at Ac tun-* when 
such employee receives the accumulated balance due to him The remainder 
of the accumulated balance due to him shall be liable to income tax md 
super tax as if the fund had never been recognised 


S8-M This Chapter shall not 
Appheauon of thu chapter provident fund to which the 

Provident Funds Act, X925,appli<^ 

Note—The prmu.ons relating to fund, to "hieh Ihj Prorndent Funds 
Act 1925 applies are contained in sections 4 (3) 7 and lb 


CHAPTER IX B 

SPECUL pROVnSIONi REUVTIVG TO CERTAIN CLASSES OF SUPES 
ANNUATION FUNDS 
General—-Thi chapter which was 
^rtam das-^es of superannuation funds concessions similar to p 

0 recognised provndent funds under chapter IX A The provisi 
)e seen are more elastic than those in chapter IX A and a 
eft to the discretion of the Central Board of Revenue w o 
ecogmse a superannuation fund and agamst whose oraers y 7 

herfis no app^ as m respect of orders passed by the Commissioner with 
eference to pitmdent funds 
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, S8- N. In this Chapter, unl^ 

there IS anything repugnant in the sub¬ 
ject or context,— 

(^a) ‘ approved super-anniiation fund ’ means a super¬ 
annuation fund or any part of a superannuation fund which has 
been and continues to be approved by the Central Board of 
Revenue in accordance with the provisions of this Chapter; 

(J) 'employer*, 'employee* and ‘contribution’ have,in 
relation to superannuation funds, the meanings assigned to those 
expressions in section 58-A in relation to provident hinds; 

(tf) ‘ ordinaiy annual contnbution ’ means an annual 
contribution of a fixed amount or an annual contribution com¬ 
puted on some definite basis by reference to the earnings, the 
contributions or the number of members of the fund. 

Part of a fund —It should be rwled that a part of a fund can be 
approved under this chapter Contrast Chapter IX-A m this respect. 

Ordinary annual contribution—Compare sections 58-A (o), S8-C 
(6) and S8-D. 

S 8 - 0 . (i) The Central Board of Revenue may accord 
approval to any superannuation fund or 
Aipfovai and withdrawal any part ofa Superannuation fund whlch 
ofapprcwai. in its Opinion complies with the require¬ 

ments of section 58-P, and may at any 
time withdraw such approval, if in its opinion the circumstances 
of the fund or part cease to warrant the continuance of the 
approval. 

(2) The Central Board of Revenue shall communicate in 
writing to the trustees of the fund the grant of approval with 
the date on which the approval is to take effect, and, where the 
approval Is granted subject to conditions, those conditions. 

(3) The Central Board of Revenue shall communicate 
in writing to the trustees of the fund any withdrawal of approval 
with the reasons for such withdrawal and the date on which the 
withdcswal is Co Cake effect. 

(4) The Central Board of Revenue shall neither refuse 
nor withdraw approval to any superannuation fund or any part 
of a super-annuation fund unless it has given the trustees of that 
fund a reasonable opportunity of being heard in the matter. 

Subject to conditions—It should be noted, that unlike Chapter IX-A. 
this section provides for approval on condition. 

Appeal—Though tlie section pves an opportunity to the fund to 
cause against withdrawal of approval and also compels the Board to give 
reasons for withdrawing approval, there is no provision for an appeal agairst 
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orders of withdrawal If the Board refuses even to consider an aoohca 
lion without applying its mmd to the merits of the case, it will be a qiStion 
whether an order cannot be made against it under the Specific Rehef Art 


SS order tjjaf a superannu- 

Condiuonjfor»pprovai ation fund may receive and retain ap- 
, ^ , proval the following conditions shall 

be satisfied, namely — 

(а) the fund shall be a fund established under an inevoc- 
able trust in connection with a trade or undertaking carried on 
m British India , 

(б) the fund shall have for its sole purpose the provision 
of annuities for employees m the trade or undertaking on their 
retirement at or after a specified age or on their becoming in¬ 
capacitated prior to such retirement, or for the widows, children 
or dependants of persons who arc or have been such employees 
on the death ofthose persons , and 

(c) the employer m the trade or undertaking shall be a 
contributor to the fund 

Provided that the Central Board of Revenue, may, if it 
thinks fit and subject to such conditions, if any, as it thinks 
proper to attach to the approi'al, approve a fund or any part of 
a fund— 

(i) notwithstanding that the rules of the fund provide 
for the return in certain contingencies of contributions "paid to 
the fund, or 

(«) if the main purpose of the fund is the provision of 
such annuities as aforesaid, notwithstanding that such provision 
IS not Its sole purpose, or 

(t«) notwithstandmg that the trade or undertaking m 
connection svith which the fund is established is earned on only 
partly in Bntish India 


Or undertaking —These words are wdently intended to cover cases 
of business profession or vocation not covered by trade i e to include 
an enterpnse of any kind 

Under the corresponding law in the United Kingdom section 32 of 
the Finance Act of 1921 the trade should not only be earned on m that 
counntiy but by a resident though this latter condition can be relaxed 

General—It will be obser\ed that thi section is more elastic than sec¬ 
tion 58 C Its counterpart in respect of provident funds 


Dependants—There is no definiton of th» word ^ 
the Provident Funds Act It will apparently be for the Central Board of 
Revenue to satisf) itself that there is no abuse 
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5 S-Q. (i) An application for .'ipprovalofa superannuation 
. , , ' ‘‘‘ndorparlofa suptrannuation fund for 

Apphcuon for approval, any year of assessment shall be made in 
p j tilc cHcI of that ycaf b) thc 

trustees of the fund to the Income-tax O/Jlccr, and sha/l be 
accompanied by a copy of the instrument under which the fund 
j$ established and by ttw copies of the rules and of the accounts 
of the fund for tlic last year for which sucli accounts have been 
made up. Tlic Central Board of Revenue may require such 
further information to be supplied as it tliinks proper. 

(2) If any alteration in the rules, constitution, objects or 
condiiiops of the fund is made at any time after the date of the 
application for approval the trustees of the fund shall forthwith 
communicate such alteration to the Income-tax Officer, and in 
default of such communication any approval given shall, unless 
the Central Board of Revenue othcnvise orders, be deemed to 
have been withdraivn from the date on nbich the altcratioii 
took cITcct. 

Income derived from investments or deposits of an 
^ " approved superannuation fund shall be 
£setiij>ti«n of exempt from payment ofincome-tax, and 

£^“ :.ny sum pui/b'y un employer or ao 

employee by way of contribution totvards 
an approved superannuation fund shalk in the case of an 
employer, be deducted in computing his income, profits or 
gains for the purpose ofasscssment, and, in the caseofan employee, 
be treated for all the purposes of this Act as if it were a sum to 
which the provisions of section 15 apply. 

Provided that no such exemption shall be allowable to an 
employee in respect of any sum which is not an ordinary annual 
contribution : 

Provided further that where a contribution by an employer 
is not an ordinary annual contribution it shall, for the purposes 
of this section, be treated, as the Central Board 
direct, either as an expense incurred in the year in "'{nc'i m 
sum is paid, or as an expense to be spread over such peno 
years as the Central Board of Revenue thinks proper 

.-ject to.j,— n\ employee’s contnbuhou to the extent it 

-ection Proviu^ontnbution. Will be dealt with under section W 
Appeal—Tbougtribution wIJ be allowed tp the same extent as a a 
cause against withdra\\ irrespective of the amount of contribution or 

reasons for Vi ithdrawmg'^s (3) Other contributions by the 

be allowed either as a deduction in ^ ^ 

me years as the Board may desire; but tney 
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allied to be deducted at some time or other (4) Income of the fund 
from Its imestments will be exempt 

Super tax—III the absence of anj reference to section 58 R by nay 
of exception in section 58 it nould seem that the income of the fund from 
Its investments is exempt both from income tax and from super tax and 
tliat the cmplojer can claim a deduction for both Tlie emplojee however, 
will get relief for income-tax only under section la (which is excepted in 
section 58) See also notes under section 5S*S 

Total income—It will be seen that there i no provision m this sec 
corresponding to the proviso in section 58 E The contribution by llie 
employee will obviously be part of his total income while that by the 
•employer WriH not be part of the employees income 

Or deposits —These words arc really superfluous 

58-S (r) Where any contributions (including interest on 
contributions if any,) are repaid to an 
employee, the amount so repaid shall be 
deemed for the purposes of income tax 
to be income ofthc emplo>cc for that year 

(a) Where an) contributions (including interest on contri¬ 
butions, if any) are repaid to an employee during his lifetime 
but not at or in connection with the termination of his employ¬ 
ment, mcome tax on the amount so repaid or paid shall except 
in the case of an employee whose employment was carried on 
abroad, be deducted by the trustees of the fund at (he average 
rate of tax at which the employee was liable to income tax 
during the preceding three years or during such period, if less 
than three years, as he was a member of the fund, and shall 
be paid by the trustees to the credit of the Central Govcmmei t 
■within the prescribed time and in such manner as the Central 
Board of Revenue maj direct 


Changes—The references to supertax were omitted m IWO As 
<ontributions to recognised superannuation funds by an emplojee wiH have 
been exempted only from incwne-tax (see sections 15 58 and ^8-R) no 
super tax will be 1 -vied when the contributions are refunded to the employee 
The omission to amend section 58 is probably an oversight for even after 
the deletion in section 58-S of the reference to super tax it could still be 
held that iocfanp-Jaix would mclude sttper tax 


Repaid contributions—This corrcspwils to section 58 A (3) 
Employees abroad —^The Act does not ay how repaid contr butions 
should be treated in stidi cases The position is obscure and requires to 
be cleared up 

Liability of trustees—Will default on the part of tru tees attract the 
the provisions of sections 18 and 51’ If not wbat is to be the method of 
recovery’ Can a demand notice under section 29 be issued on the ground 
that the tax is due in consequence of an order passed under or in pur 
suance of this Act 
1—141 
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SS-T. \Vliere an employer deducts from the emoluments 
paid to an employee or pays on his behalf 
„ . . , , ^ any contributions of that employee to 

DedueUon from pay of, and ' , . • 'r ' i i 

contributions on behail of, approved Superannuation fund, he 
employee to be included In shall include all such deductions or pay- 
retum under section at . ,*ti* ** j 

ments in the return which he is required 
to furnish under section 21 . 

S8-U. Ifa fund or a part of a fund for any reason ceases 
to be an approved -superannuation fund, 
Liabilities of trustees on the trustccs of the fund shall tieverthe- 
cessation of approval offund jgjj remain liable to account for tax on 
any sum paid— 

(a) on account of returned contributions (including 
interest on contributions, if any), and ‘ ' 

{b) in commutation or in lieu of annuities, 
in so far as the sum so paid is in respect of contributions made 
before the fund or part of the fund ceased to be an approved 
fund under the provisions of this Chapter. 

General — Conipire sections 58-1 and 58-L (2) ( 0 ) and the rules made 
under section 58-L (Z) (d). 

SS-V. The trustees of an approved superannuation fund 
and any employer who contributes to an 
PTtai,„ ,0 b. rumah^l approved superannuation fund shall, 
w fwpect of lupcrannuation when required by notice from the Income- 
tax Officer, within twenty-one days of the 
date of such notice :— 

(c) furnish to the Income-tax Officer a return containing 
such particulars of contributions made to the fund as the notice 
may require; 

(i) prepare and deliver to the Income-tax Officer a 
return containing— 

(i) the name and place of residence of every person in 
receipt of an annuity from the fund, 

fii) the amount of the annuity payable to each annuitant,. 
(m) particulars of every contribution (including interesC 
on contributions, ifany) returned to the employer or to employees; 
and 

particulars of sums paid in commutation or in Heu 
of annuitiesSv 

(c) furmish to the Income-tax Officer a copy of the accounts 
of the fund to the last date prior to such notice to which such 
accounts have been made up, together with such other information 
and particular^ as the Central Board of Revenue may reasonably 
require 
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General—No jimilar provision will ,be found in Oiapter IX-A. 
.because such information is not necessary in respect of provident funds. It 
•■hould be noted that while appro^-al is granted only by the Board, the infor¬ 
mation m this section can be called for by Uie Income-tax Officer. 

CHAPTER X 
Miscellaneous. 

S 0 . (i) The Central Board ofRevenue may, subject to the 
control of the Central Government, make 
Power to make Rules rules for carrying out the purposes of this 
Act and for the ascertainment and deter¬ 
mination ofany class ofincome. Such rules may be made for the 
whole of British India or for such part thereof as may be specified. 

(fl) Without prejudice to the generality of the foregoing 
power, such rules may— 

(b) prescribe the manner in which, and the procedure by 
which, the income, profits and gains shall be arrived at in the 
case of— 

(i) incomes derived in part from agriculture and in part 
from business; 

(ti) persons residing out of British India ; 

(&) prescribe the procedure to be followed on applications 
for refunds; 

(c) provide for suclt arrangements with His Majesty’s 
Government as mav be necessary to enable the appropriate relief 
to be granted under section ay of the Finance Act, 1920, or 
under section 49 of this Act; 

(d) prescribe the year which, for the purpose of relief 
under section 49, is to be taken as corresponding to the year of 
assessment for the purposes of section 27 of the Finance Act, 
1920; and 

(e) provide for any matter which, by this Act is to be 
prescribed. 

(3} In cases coming under clause (a) of sub-section (2), 
where the income, profits and gains liable to tax cannot be 
definitely ascertained, or can be ascertained only uith an amount 
of trouble and expense to the asscsscc which, in the opinion of 
the Central Board ofRevenue, is unreasonable, the rules made 
under that sub-section may— 

(а) prescribe methods by which an estimate of such 
income, profits and gains may be made, and 

(б) in cases coming under sub-clause (t) of clau«c (a) 
of sub-section (2), prescribe the proportion of the income which 
shall be deemed to be income, profits and gains liable to tax. 
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and an assessment based on such estimate or proportion 
shall be deemed to be duly made in accordance wth the pro¬ 
visions of this Act 

(4) The power to make rules conferred by this section 
shall, except on the first occasion of the exercise thereof, be 
subject to the condition of previous publication 

(5^ Rules made under this section shall be published in 
the Oflicial Gazette, and shall thereupon have effect as if enacted 
in this Act 

Rules—Wuh the exception of the rules first made under the Act, the 
power to make rules is under section 59 (4), subject to the condition of 
"preMOUS publication ' T^e meaning of the phrase ' subject to the con 
dipon of prcMOUs publication" is gi\en in section 23 of the General Qauses 
Act (X of 1897), VIS — 

AVliere b) any Act of the Governor General in Council or Regu 
lation a power to make rules or bye laws is caepressed to be given sub¬ 
ject to the condition of the rules or bye laws bemg made after previous 
publication then the following provisions shall apply, namely — 

{1) the authority having power to make the rules or bye lavvs shall, 
before making them, publish a draft of the proposed ndes or bye-laws 
for the infonnntion of persons likely to be aflfected thereby, 

(2) the publication ihall be made in such manner as the authority 
deems to be sufficient, 

(3) there shall be published with the draft a notice specifying a date 
on or after whiA the draft will be tiken into considcraUon, 

(4) th^ authonty having power to make the rules or bye-laws jsliall 
consider nny objection or suggestion which may be received by the 
authonty having power to m-vkc the niles or bye-laws from any fwrson 

, with rcbpect to the draft before the dale so specified 

(5) the publication in the Gazette of a rule or bjie-lavv purporting 
to have been made m exercise of a power to make rules or bye laws 
after previous publication shall be Qonclusive proof that the rule or 
bye-law has been dulj made ” 

History—^The Central Board of Revenue took the place of the Board 
■of Inhnd Revenue in 1924 This section is radically different from the 
corresponding ones m the previous Acts section 38 of the Act of 1886 and 
<ection 43. of. the. ‘acduwE,, vihca wvw, made 

by the Governor General in Counal and the power could be delegated to 
Local Governments The Central Board of Revenue cannot delegate this 
power 

’^b-section (3) was idded in 1927 

’■^ference to insurance companies in sub-section (2) was deleted 
m 1J39 the relev’ant rules being transferred to the schedule to the Act 
TCfcn^d to in section 10 (7) 

Rules by other authorities—^Rules under section 59 as made by 
the CeiHral Board of Revenue Rules are made by the Central Govennncn 
under sp^ific Sections whicli give power to make rules 
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Any class of income—Rules cannot be nor -irc intended to be made 
for the purpose of regulating individual cases 

Sub-section (3) —In the absence of this sub section doubts had 
arisen as to the validity of certain rules made under sub-section (2) While 
sub-section (2) gives powers only lo de<cnbe "procedure’ and "the 
manner in which ' certain things could be done the new snb-section ex 
plicitly empowers the framing of rules to ascertain income when it cannot 
be easily ascertained The object of such arbitrary formulae is convenience 
both to Revenue and to the issessee 

Unreasonable —^The Central Board of Revenue has absolute di*cretion 
as to whether the trouble to the asse«see is unreasonable Indian Relief and 
Benefit Insurance Company Lid \ Commissioiief of Income tar, Sindj 
1939 I T R 352 

Agriculture and business—^This section at first sight suggests that 
agriculture and business as contemplated by this Act— see definitions in 
scebon 2 (1) and in section 2 (4)—^are mutually exclusive categories but 
see rulings cited m notes under section 2 (1) in connection with usufruc 
tuary mortgages and m particular Commissioner of Ineoi le tax Madras v 
Mathias 1939 I T R 48 (P C ) which will show that there is no inherent 
contradiction between business and agriculture 

Scope of section —If the rules are made and published irt accordance 
with this section they have the force of law and have effect as if enacted 
iti this Act The section is clear on this point, but sec also Garnett v 
Bradley. (1878) 3 A C 944 Brandford v MeAnnully (1883) 8 A C 456, 

R V li^alker, (l875) 10 OB 355 PaUnis Agents Institute \ Locknood 
(1894) AC 347 and Kondasami PtUot v Emperor, 42 Mad 69 If the 
rules do not strictly comply with the provisions of the «ection they will be 
ultra tires The authoniy to make roles is given to the end that the pro¬ 
visions of the Act may be better earned into effect and not so as to con¬ 
tradict or neutralise its provisions Where a power to make regulations is 
given by a statute no regulations made under the statute can abridge a right 
conferred bj the statute itself Thus an assessee cannot be deprived of his 
right of appeal by the Centraf Board of Revenue not prescribing forms 
of appeals nor of his right to refund of tax by the Centra! Board of Rev enuc 
not appointing an Income tax Officer But the rules would be mtra vxres 
if the Act expressly gave penmssion lo the role making authority to regu¬ 
late and if necessarj abridge the right, see R v Bird ex parte Needles, 
(1898) 2 Q B 340, Queen v Marain 17 Mad 118 Secretary of Stale v 
Venkafesalu 30 JIad 113, fladurai v Muthu, 33 Mad 823 So long as 
the rules can be reconciled w ith the Act they will be construed to be ultra 
vires, see Baker \ William (1898) 1 QB 23 If as the result of objec¬ 
tions received the roles as finally made differ slightly from the first draft 
published it would not affect the validity of the rule, CiirM ChoTon v Ha' 
Sarup, 34 All 391 But the draft role must not be altered so subtanbally 
as to make it almost a new role m whidi case republicabon would be neces¬ 
sary See also the Introduction —' Rules of ConstrocUon " particularly as 
regards Rules Schedules and Forms 

How far rules and statute alternative—It was ruled b> the Lahore 
High Court in the case of Lakshmi Insurance Company Ltd v Commis 
Stoner of Income tax, 5 ITC 24 that though the provisions of section 59 
were enablmg provisions only once, a Rule had been made of mandatory 
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character givmg no alternatives, that rule must prevail and it would not 
be open to the Crown to rely on the ordinary provisions of the Act as an 
alternative 

<30 (i) TJie Central Government may, by notification in 

the Official Gazette make an exemption, 
^tPower to raaVe exemptions, reduction in rate OF Other modification, 
in respect of income-tax in favour of any 
class of income, or in regard to the whole or any part ofthe income 
of any class of persons 

(2) Where, by reason of any portion of an assessee’s 
salary being paid in arrears or in advance, or by reason of bis 
having received in any one financial year salary for more than 
twelve months or a payment which is under the provisions of 
sub-section (i) of section 7 a profit in lieu of salary his income 
is assessed at a rate higher than tliat at which it would otherwise 
have been assessed, the Central Government may grant the 
appropriate relief. 

(3) After the commencement of the Indian Income-tax 
(Amendment) Act 1939 the power conferred by sub-section (i) 
shall not be exercisable except for the purpose of rescinding an 
exemption, reduction or modification already made. 

History—Sub-section (I) is practically the same as section 6 of the 
1886 Act and section 44 of tl»e 1918 Act Sub section (2) was inserted 
m 1930 and added to m 1933 and m 1939 Sub section (3) was inserted in 
1939 

Individuals—Exemptions in favour of—Inadmissible —' Other 
inodificntion " cannot obviously be made affcinst tlie subject The exemp¬ 
tion or other fat our can only be made in respect of a class of income or a 
class of persons Thcv^xcmption cannot therefore be made m respect of 
indniduals except und^r sub-section (2) Also the exemption can be made 
only by notificatioi> the Gazelle of India 

Partial ej^i^ptions —^Though, under section 58, 'income rax’ includes 
super-tax, it.'is open to the Centim Government under section 60 to exempt, 
reduce in rate or otherwise modify income-tax alone or super tax alone, ^ 

C T Nachmppa Chellwr s Comwttsioner of Income'iox, Madras, 1933 I 
T R 241 

No j^iresh standing exemptions m future—It will be seen from 
sub section (3) that while the Central Government will continue to exercise 
powers jm respect of individual cases relating to ‘ salaries ’) it cannot gmut 
fri«h geperal exemptions under sub-section (1) 

XPrA of tax.—The Indnn Income tax Act does not recognize contracts 
for paj-ments ' free of tax’ In sudi cases the tax would be levied on the 
gross inebme of the recipient, and jt would be a matter of arrangement 
between the contracting parties that the recipient was paid suqh gross income 
as would a'fter deduction of tax, leave him the stipulated net income See 
notis under i^ection 3 
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Appropriate relief—These ^TO^ds take the plate of ‘such rel cf as jt, 
the Central Government may think fit ’ and if the object of the change is 
to limit the discretion of the Goemment and regtdate relief on an objective 
and uniform basis it is not clear wliat tnsia is contemplated for no other 
part of the Act throws light on such basis It is presumed however that 
accumulated receipts will be apportioneil over (he relative years in which the 
sums v\ ere earned In anv case if salaries are taxed every year on the 
4ue (' accrued ) basis the occasion for relief because of receipt of salary m 
a >ear for more than twelve months cannot arise 

According to the Income tax Manual m calculating relief to be granted 
to an assessee in respect of any year under sub-section (2) any advantage 
gamed by h m in a previowa year hv vihich part of h\s salary was short paid 
{eg in respect of m assessment for a >ear prior to 1st April 1939) will 
^ taken into account The snb-section applies to all cases irrespective of 
the consideration that the payment of «a1ary in advance or m arrears was 
m accordance with niJcs governing the pavroent 'Salaiy' in this sub¬ 
jection has the «ame mcanmg as m ^ectlon 7 

An official liquidator of a Company holds an office to which he is ap¬ 
pointed by the Court and his emoluments are ‘ salary ’ within the meaning 
of section 7 even though he may be paid onlv b\ commission He is ac 
cordmglj entitled to relief under section 60 (2) In re BhagvxtU Shankar, 
1944 I T R 193 (Lah ) 

Exenaptions by statute— See sections 1 fd) regarding complete 
exemptions given by the statute itself and the limited exemptions under 
proviso to section 7 (1) provisos to section 8 section 14 section 15 and 
section 17 

See also the Introduction regarding exemptions conferred by statutes 
outside the Income tax Act 

Exemption and modifications— See Notifications below The 
exemptions it will be seen are either (o) complete i e the income is ignored 
for all purposes or (b) partial in which case it may be (j) included m 
total income , »e to regulate die rate on other bloAs of income but is 
itself exempted both from super tax and from income-tax or («) exempted 
from super tax only or (in) from income tax onlv Tliere are also a few 
modifications permitting the computation of profits on a special basis 

Tlie reference to sub-section (4) of section 48 (which refers to the 
old section) m the Notification No 878-F—the main one—is obsolete 

Co-Operative Societies—The meanug of the worf profits' m the 
Notifications relating to such societies gave nse to litigation, ^fadras Cen 
tral hrban Bank case, 3 I T C 357 Cnghsh and Scottish Wholesale Co 
operative Society’s ease 3 I T C 385 The Madras Provinetal Co operative 
Bank ease, 1933 I T R 158 and The Bengalee Urban Co operaltte Credit 
Society’s case 1934 Rang 27 Tfiese rulings are not of much interest 
now in view of the dqiartracntal instructions which sav that ‘profits’ in 
the case of such soaeties refers only to profits' in the strict sense (te 
section 10) and not to ‘ income' from securities or dividends and which 
permit set-off under section 24 of loss under an exempted head against gun 
under a non exempted head 

Interest on debentures of a co-operative institution tiken up by ano¬ 
ther such institution in the open market and not as a loan under the byc- 
hws (which mav require the general or special sanct on of the Registrar 
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constitutes tax^blc mconu tw>t bcinj; income arising from the ordiinr^ Imsi 
ucss of co-oper\ti\e lending Madras Provincial Co opcrahie Bank \ 
Commisstoner of Income lax, 1W2 I T K 490 

Notifications—Total Exemptions—The foIlMimg nre the existing 
exemptions under siil>-scction (1) 

‘ Tlie following cl isves of income iliall Iw exempt from the tax pay 
able undi. r the said Act anil the) shall not be taken mfo account in deter 
mining the total inconit or salar) of an asses^ee for the purposes of the 
said Act except (or Uic p«rpos\.s of s«l»-scctton (4) of section 48 — 

(1) Omitted 

(2) Sums paid m pursuance of Article 3 of the agreement dated 
the 17tli August 182a between the Bnlish Government and tlie King of 
Oudh 

(3) Inconu dcrised from the Una tax defined m clause (r) of sec¬ 
tion 2 of the Ten Dues Regulation l9(fZ. 

(4) The salarj and allowances paid b) a State m India diinng the 
period of deputation to anv person deputed b) the State for training in 
British India 

(5) Scholarships granted to meet the cost of education 

(6) Such portion of die income of a memlicr of His Majcs^ s Naval, 
Military or Air lorces Cpttsh or Indiah or of the Ro)al Indian Marine 
as is conipulsonl) pa)'able b) him under the orders or wnth the approa-al of 
Goicmmcnt to a mess wine or band fund 

(7) The allowances attached to— 

The Victoria Cross 

Tlic Mihtarj Cross 
Tlie Order of British India 
The Indian Order of Merit 
Tlie Kings Police Medal 
Tlie Indian Police Medal 

(8) The interest on Government secunties held by or on behalf of 
Ruling (^lefs and Pnnccs of India as their priinte property 

(9) Jangi Inains awirded to Indian officers Indian olher ranks 
and followers in respect of services m the Great War 

(10) Tlie yield of Post Office cash certificates 

(11) The interest on deposits in the Post Office Savings Bank 

(12) The income of a Unnersit) or other educational institution 
existing solely for educational purposes md not for purposes of profit 

(13) The income of TTniia Funds administered bj Politic^ 
Agents in Kathiawar and of tlie Secunderabad Looal (Abkan etc ) 
fund administered by tlie Resident at Hyderabid 

(13 A) The income of Uic Rewa Kantha Mewas Administration 
Fund and of the Sinkheda Mewn Rond Fund administered bi the Polit cal 
Agent Rewa Kantha 

(13 B) The income of— 

(o) the following fupds controlled b> the Resident for the States 
of Western India namely — 

Tlie Ivathiawai' Consolidated Local Fund the Rajkot 
Civil Station Land Improvement Fund the Rajkot 
Civil Station Fund the Kathiawar Mounted Folia 
Fund the Consolidated Local Fund Mahi Kantha the 
Consolidated Loral Fund Bams Kantha including ihe 



S 60] 


1129 


EXEMPTIO’^S B\ NOTiriG\.TIONS 

Patinpur Agenc) Educational, Sihon. Deodar, Varathi 
Santalpur Dispensanes and Survey Funds, and the 
Sadar Bazar Fund 

(i>) the village Police Fund^ Kankrej Deodar, Suigam Vardii, 
Santalpur controlled by the Political Agent Sahar Kantha 
Agcnc> and 

(<r) the Uadhwan Ci\il Sution Fund controlled |,j the Political 
Agent nastem Kathiauar Aeenc\ 

(13 C) Deleted 

(13-D) The income of Regimental Institutes derived from rebate 
payable by institute contractors 

(13 E) The interest on secunties held b» the Kathimar Education 
Provident Fund 

(IS-F) The income of recognised Regimental Thrift and Savings 
Funds the assets of uhieh consist solely of deposits made by members and 
the profits earned b> the investment thereof 

(13 G) The Income of the Kolhapur Residency Area Fund 

(14) (IS) and (16) Deleted 

(16-A) and (16 B) DeUt d 

(17) The salaries of the correspondent of the International Lahore 
Oftice New Delhi ?nd his staff 

(18) The salancs of the Organiser and Manager of the Branch Oflice 
of the League of Katioii? Botnbav an I hij staff 

(19) TTie salancs of Kha$adar< Levies and Badraggas empti^cd m 
tlie tribal territory on live North West Frontier and of all persons empJojed 
111 the tnlial levj serviee in Baluchistan 

(20-23) Omitted (Thc«c rehle to lease salanes paid abroad ) 

(24) The pensions of officers of Cosenunenf rMuJ/ng out of India 
drawn from sns Colonisl Treasurj or paid m the United Kingdom whether 
sudi pensions are paid in sterling or bs means of negotiable rupee drafts 
on a bank in Ind i 

(25) TIk salaries of the ligW I«ou«e keepers of light houses m the 
Red Sea 

(26) Tlie pensions paid in the United Kingdom or m a Colon) to 
officers of local authorities or rmplo)Ccs of companies or of private em- 
plo)ers such officers or emploaees being resident out of Ind a 

(27) The interest on Mvsore Durbar Secuntics 

(28) Pensions granted to officers of His Majest) s Naval Mil tir> 
or Air Forres British or Indnn or of the Atixiiar} Force InJn or of the 
Indian Territorial I orcr or of the Rojil Indun Marine in resjvcct of wounds 
or injuries received in action or m U»e perforroance of their dutws as mem 
hers of «ucli forces otherwise than m action 

(28 A) fTtraordinary pen»otM granted to Cinl Offeers (exchtling 
family pensions granted as the result of the death of sucJi an officer) under 
Qiapter WKlTfl of the C7«l Service Regulations or the Army Regula 
tions In<Ia as the case mij be m rc*pect nf woundi or injuries reeeived 
in the performance of thnr duties 

(29) Pensions gran'ed to mmibers of His kfajesty s Nava! Mibtar) 
or Air Forces Bnitsh or Indun o'of the AuKdiarj lorce India oroflh- 
Indian Ternlorial lorce or of th»* Poval Indian Marine who lave b^n 

]-t42 
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jmnlidcd from service wjUi such forcts on account of di'ibility ittn* 
butnble to. or aggravated bj, such semcc 

(30) Value of rations issued in kind or money allo^vanccs paid in 
lieu tlnrc-of, to any oflicer or other rank m IIis Majesty’s Naval, Military 
or Air I orccs British or Indian or in the Auxiliary Force, India, or m the 
Indian Tcrntorial Force or m the Rosnl Indian Marine 

(31) Value of rent free quarters occupied by or money allowance 
paid in lieu thereof to Indian racers British Warrant and non commis 
sioned officers and men of IIis Majesty s Military or Air Forces, and British 
and Indian Warrant Officers of His Majesty’s Nasn! and Marine Forces, 
in all cases irri.spccti\c of wliether the tnduidual concerned is married or 
single 

(32) Consciwancj allowance granted in heu of free conservancy to 
non-departmcntal Warrant and non commissioned officers of the India 
Unattached I ut departmental non commissionetl officers of the India 
Unattached List not in receipt of consolidated rates of pay and Warrant 
and non commissioned officers of the permanent staff of the Auxiliary and 
Territorial Forces 

(33) Tht \nluc of the free education provided for the children of 
Dntish Warrant and non commissioned officers and any grants m aid made 
to British Warrant and non commissioned ofiicers m lieu of the provision 
of free education for their children 

(34) Dekled 

(13) Deferred pn> v ithm the meaning of para 254, Pay and Allow¬ 
ance Regulations forjhe Arms in India Part IJ pajd to soldiers or non¬ 
commissioned officers of the Aiw m India 

Note —Indian Warrant Officers class II, who are also non Commis 
sioned officers though not called as such are entitled to the deferred pay 
and are also eligible for exemption 

(35 A) Shore allowance granted to Warrant Officers of the Royal 
Indian Naay when employed in Marine Survey Duties under para 89 (f) 
of the Regulations for the Royal Indian Navy Vol I 

(36) The income of indigenous hillmcn, other than persons in the 
service of Government residing m the following areas as Assam — 

The Naga Hills District 
The Lushai HiUs District 
The Sadiya Frontier Tract 
Tlie Balipsra Frontier Tract 
The Lakliimpur Frontier Tract 
The Garo Hills 

The Jowai sub-dmsJon of the Kliasi and Jamtia Hills Distnet and 
The North Cachar Hills in the district of Cachar 

(37) The perquisite represented by the right of any of the officers 
specified m the annexed list to occupy free of rent as a place of residence 
any premises provided by the Cratral Government the Crowai Representa- 
Ine or the Provincial Government as the case may be 

Lut of officers 
The Governor General 
The Commander in Chief 
The Governor of a Governor’s Province 

Tlie Chief CommissKsner of any of the following Provinces 
namely — 
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Bntish Baluchistan 

Delhi 

Ajmer MerNvara 

Coorg 

The Andaman and Niccbar Islands and any first class Resident in 
the Political Department 

(38) Such part of income in respect of which the «aid tax is pa^'able 
under the head property as is equal to the amount of rent payable for a 
jear but not paid by a tenant of the assessee and so proved to be lost and 
irrecoverable where— 

(a) the tenancy is bona fide, 

(f>) the defaulting tenant has vacated or steps have been taken to 
compel him to vacate the property 

(f) the defaulting tenant is not in occupation of any other pro- 
pert} of the a<sessee 

(d) the a«sessce has taken all rea«onabIe steps to institute legal 

proceedings for the recoverv of the unpaid rent or satisfies 
the Income ax Officer that legal proceedings would be use 
less and 

(e) the annual value of the property to which tie unpaid rent 

relates lias been included in the as<e>sed income of the year 
during which that rent A%as due and income-tax has been duly 
paid on such assessed income 

(39) The lump grants made by Government to the Indian Church—’ 

(1) for the proiision of episcopal supervision and ministrations 

(2) for tlie pajment of allowances to clergjmen entertained in 

lieu of Captaincies reduced and 

(3) in lieu of the grants in aid at present pven for the entertain 

ment of dergjTTien of the Additional Qergy Society under 
articles 602 and 603 of the Civnl Semce Regulations 

(40) When in an> jear an asstssce has ceased to be an employee 
participating in a recognised Provident Fund and has been dccLtred bj tlie 
emplojer maintaining the fund not to be el gible to rcceivx the whole of tlie 
accumulated balance due to him so much of his income as is assessable 
for that year shall be exempted from mcome-tax and shall be excluded from 
the computation of his total indomc for the purposes of the «aid Act as is 
equivalent to so mudi of the accumulated balance due to him ns has not 

paid or is not paj-able to him and if such amount exceeds the amount 
of his income in tint year so much of his income in die following year or 
vears as is equal to the amount of «uch excc«s shall be <o exempted and 
excluded in such jear or years 

(41) Income of a Semop Fund derived from interest on Govern 
men"! securities or interest on funfiv <iei«vitv4 xvfiti tVie Ctritrai or any Yit>- 
vincial Government 

For the purpose of this exemption a 'lervice Fund means a fund 
established under the authonty of or with the permission of the Central 
or any Provinaal Government for the purpose of securing deferred annuities 
to the subscribers or payments to them in the event of their resignation 
•or dismissal fron the service in vvhidi th^ are employed or provision for 
theie wivTS or chil Iren after their death or payments to their estate or their 
nominees upon their death to whidi servants of the Crown arc alone admts 
sible as subscribers or members and the funds of w! ich are either deposited 
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with the Central or any Provincial Go\ernnient or imested m Government 
Securities 

Incomes included in "total income" and exempt from both super¬ 
tax and income-tax —The following classes of income shall be exempt from 
the tax payable under the said Act, but shall be taken into account nr 
determining the total income of an assessec for the purposes of the said 
\ct — 


(1) The interest on Government securities purchased through the 

Post Office and hdd in the custody of the Accountant 
General Posts and Telegraphs provided that the exemption 
shall apply only to interest on securities so held on account 
of anj one assessee upto i face value of Rs 22 SCO [Thi> 
shall cease to ha\e effect in respect of interest paid after the 
3Ist March 1939 1 

(2) The profits of any Co operatne Societj other than the Santkatfa 

Salt owners’ Societj in the Bombay Presidency for the time 
being registered ttiidcr the Co operative Societies Act 1912 
(II of 1912), the Bombaj Cooperative Societies Act, 1925 
(Bombay Act VII of 1925), the Burma Co-operative Societies 
Act 1927 (Burma Act VI of 1927} or the Madras Co¬ 
operative Societies Act 1932 (Madras Act VI of 1932), or the 
dividends or other pa>ments received by the members of any 
such Societ> out of such profits 

Explanatton —-For this purpose the profits of a Co operative Society 
shall not be deemed to include an> income, profits or gains from— 

(1) maestments m (o) securities of the natur? referred to in sec¬ 

tion 8 of the Indian Income tax Act, or (h) property of the 
nature referred to m section 9 of that Act 

(2) dividends or 

(3) the 'other sources' referred to in section 12 of the Indian 

Income tax Act 

The above exemption which extends both to income tax and super tax 
applies only to 'profits m the strict sense of the word as Used m the Act 
and does not include ' income derived by Co operative Societies from 
interest on securities or dividends The Societies whose income Inble to 
income tax is not taxable at, the maximum rate or who ha\e no income 
liable to fax should apply to thesincome-tax Officer concerned for the issue of 
exemption certificates authorising persons paying interest on securities not 
to deduct anj tax at source or to deduct tax at a lower rafte thantthe maxi 
mum as iKe^sc may be 

Where ^ C?-operativc Society incurs a loss under any head of income 

been exempted from tax by notification under section 60 (1) of 
the A^, such loss may be set off under 'section 24 against any income that 
IS iv5f SO ex^pted 

/ Income included in total income and exempt from income tax but 
^ot from super tax — 


(1) Slum received bv an a® essec on account of salary, bonu4 
con^tselon or other remunemtion for services rendered or 
m of inlcrLst on mon^ a<Ivanced to a person for the 
P trpoKs of his business 
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where such sums have been paid out of, or determined with reference 
to, the profits of such business 

•and, by reason of such mode of payment or determination have not 
been allowed as a deduction but have been included in the 
profits of the business on whidi income tax has been assessed 
and charged under the head business 

Provided that such sums shall not be exempt from the payment of 
super tax unless the> are paid to the assessee by a person 
other than a company and have already been assess^ to super 
tax 

(2) Such part of the profits or gams of a firm which has discon 
tinued its business profession or vocation as is proportionate 
to the share of an assessee in the firm at the time of such 
discontinuance if income-tax has at anj time been charged 
on such business profession or vocation under the Indian 
Income tax Act 1918 (VII of 1918) or if vn assessment has 
been made on the firm in respect of suA profits or gains under 
sub-section (I)'of section 25 of the Indian Income fax Act 
J922 (XI of 1922) 

The above exemption applies only to income tax and not to super tax 
Income exempt from super tax bat not f om income tax —The 
Governor General m Council is pleased to exempt from super tax 

“So much of the income of any Investment Trust Company as i» derived 
from dmdend' paid by any other Company which has paid or will 
pay super tax in re«p*ct of the profits out of which suA dividends 
are paid 

Explanatwn —Tor this purpose an investment trust company means 
a company m respect of which the Governor General m Council 
is satisfied that—' 

(*) it IS a company having for its principal business tlie acquisition 
and holding of investments in the slocks shares, bonds, 
debentures, or debenture-stocks of other companies or m 
securities issued by public authorities 
(i») it IS not 3 company formed for the purpose of or engaged in 
acquinng or exerasing control over any other company or 
group of companies or enabling any other persons to acquire 
or exercise such contrrf, 

(ill) It IS a company deemed under clause (i) of the Explanation 
to s’lafrswfftOT {2} <?/ 5«Ya5it 2} A of fiVo sjttd Act (o be a 
companj in which the puUic are substantially interested " 
Notification No 47, dated 9th December, 1933 
The above exemption applies onij to super tax and not to income-tax 
Depreciation—Railways and Tramways—^Thc following modifica 
lion has been made m respect of income tax in favour of income derived 
from railway or tramvvaj business (other than an electric tramwaj ) — 

An assessee deriving income from a railway or tramway business mav 
at his option require that m computing the profits or gams of auch business 
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the follwuig allowance ‘•hall be made in lieu of the allo^vances spcaficci 
m clause (v), clause (t'l) and clause (mi) of sub section (2) of section 10 
of the said Act, namely, the actual expenditure incurred by the assessce 
during the previous jear on repairs, nphceincnts and rcnemls of plant, 
machinery, buildings and fiimtiurc whieh arc the property of the assessce 

Provided that an asscssce who m any >ear lus exercised the option 
hereinbefore conferred shall not be entitled/avc with llie consent of the 
Coromissioncr of Income-tax to witlidriw tint option in any subsequent 
jear 

Provided further that nothing in this Notification shall apply to an 
electric tramway (Notification No 23 dated lllh June, 1927 ) 

Marginal relief —Where owing to the fact that the total income of an 
as«cssee has reached or eacecdial a certain hmil he is liable to paj super¬ 
tax or to pay super tax at a higher rate the amount pa>'aWc by him on 
account of income lax and super-lax shall, where necessary, be reduced so as 
not to exceed the aggregate of the following amounts, namely, 

(а) the amount which i\ouldIii\e been jiajablc on account of income- 
tax and super tax if hts total income had been a sum less b) one rupee 
Uian iliat limit and 

(б) the amount by which total inctanc exceeds that sunt (Noti¬ 
fication No 12, dated 4lh April, 1931.) 

01 . (i) Any assessce, who is entitled or rccjuircd to attend 
before the Appellate Tnbunal or any 
Appeartftw by •uihonied Incomc-tax Authorit) in connecUon with 
fpreeawiive any proceeding under tbb Act otherwise 

than when required under section 37 to 
attend personally for examination on oath or afilrmaiion, may 
attend by a person authorised by him in writing in this behalf, 
being a relative of or a person regularly employed by the assessce 
or a lawyer or accountant or Income-tax practitioner, and not 
being disqualified by or under sub-section (3) 

'\(a) In this section,— 

(i^a person regularly employed by the .assessce shall 
mclude any officer of a Scheduled Bank with which the assessce 
maintains a current account or has other regular dealings ; 

(11) ' la>vyer ’ means a Barrister-at-law or Solicitor or any 
other person entitled to plead in any Court of law in British 
India ; 

(i«) * accountant ’ means a registered accountant enrolled 
m the Register of Accountants maintained by the Central Govern¬ 
ment under the Auditors Certificate Rules, 1932, or a holder of 
a restricted certificate under the Restricted Certificate Rules, 
or a member of an assoaation ofaccountants recognised w 
thj<; behalf by the Central Board of Revenue ; 

, (lu) ‘ Income-tax practitioner ’ means— 
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(fl) any person wOo, before the ist dd> of April, 1938 
attended before an Income-tax authority on behalfoFanyassessee 
othenvise than in the capacity of an employee or relative of that 
assessee ; 

{b) any person who has passed any accountancy exami¬ 
nation recognised in tliis behalfby the Central Board ofRevenue ; 
or 

(c) any person who has acquired such educational quali¬ 
fications as the Central Board ofRevenue may prescribe for this 
purpose. 

(3) No person who has been dismissed from Government 
service after the ist day of April, 1938, shall be qualified to 
represent an assessee under sub-section (i) ; and if any la^vyc^ 
or registered accountant is found guilty of misconduct in con¬ 
nection with any income-tax proceedings by the authority 
empowered to take disciplinary action against members of the 
profession to which he belongs, or if any other person is found 
guilty of such misconduct by the Commissioner of Income-tax, 
the Commissioner of Income-tax may direct that he shall be 
thenceforward disqualified to represent an assessee under sub¬ 
section (1) : 

Provided that— 

• (a) no such direction shall be made in respect of any 

person unless he is given a reasonable opportunity of being 
heard, 

(b) any person against whom such direction is made 
may, within one month of the making of the direction, appeal 
to the Central Board ofRevenue to have the direction cancelled, 
and 

(c) no such direction shall take effect until one month 
from the making thereof or when an appeal is preferred, until 
the disposal of the appeal. 

Rules .—See Rules 44, etseq 

History—Before 1939, the asses.strc could attend b> any person autho¬ 
rised by him in wrUmg in thjs behalf. The present section dates from 
1939. The reference to the Tnbunal was added in 1940. 

Signing returns—This section applies only tn attendance before the 
authorities on belialf of an assessee and docs not authorise the signing of 
returns or verifications by a representative, whtdi can be done only by the 
assessee. 

Authorised in writing —Departmental instructions, require tlwt in all 
cases a power of attorney, on stamped paper, must be filed, even osm 
where the assessee sends his own employee or an officer of a schedule 
Bank, and that there should be a dedaration both by the assess^ and b>- 
this representative that the latter is competent lo appear under section bl. 
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Sec also Appendix about stamp fees. ' 

Tlie word "relative” has not been defined and whate\er the degree of 
kinship, a relative can evidently represent the assessee. 

Persons other than these mentioned in this section will not be allowed 
to appear. 

Regularly employed—Not ncccs^anl)' cmplojtd whole tune; all that 
is needed is regularity of emplojunent, as distinguished from casual employ¬ 
ment, e g , ad hoc for repre<icnlmg before the Income-tax authorities. See 
also sub-scclion (2) (i). 

Scheduled Bank—/.e, with reference to the Reserve Bank of India 
Act. "Other regular dtalmgs” is n vague expression. 

When Income-tax Officer requires personal appearance of an 
assessee—^The words “othenvise thim where required under section 37” 
added m 1939 make it clear that the assessee must appear m person if the 
Income-tax Officer acting as a Court under section 27 summons him personal¬ 
ly An ordinary notice under the other sections of the Income-tax Act, 
which docs not explicitly summon the assessee personally, would not be 
suffident for this purpose. In response to such a notice, the assessee would 
be entitled to send a representative. 

Asking for copies of orders—It has been held b> the Patna High 
Court that, because Income-tax proceedings are confidential, the mere fact 
that an agent appeared before the authorities at earlier stages on behalf of 
the assessee does not ipso facie authorise the agent to obtain copies of orders 
passed. To enable him to obtain them, the agent should be expressly autho¬ 
rised to do so by the assessee by writing, Dasantilal RomJUos v. Commit’ 
jioner of Itieomedar, Bihar ana Orissa, 5 I.T.C. 383, 

Power to compromise—A v*akalatnama, authorising a pleader to 
represent his client in an application under section 66 (2), and also {‘for all 
purposes under all sections of the Act') gives the pleader power to com 
promise regarding the application, and his action binds the client who cannot 
afterwards ask for a case to be stated to the High Court Mussamniot Hasshn 
Bami Bibi v. Commissioner of Income-tax, Bengal, 1940 I.TR. 482 In 
this case, the pleader had informed the Commissioner that the compromise 
had the consent of the client. 


Receipu to be given. 


<B 2 . A receipt shall be given for any 

money paid or recovered under this Act. 


© 3 . (i) A notice or requisition under this Act may be 

served on the person therein named either 
emce o oticej. DOst, or, as if it Were a summons issued 

lay a Court, under the Code of Civil Procedure, 1908. 


(2) Any such notice or requisition may, in the case of a 
firm or a Hindu undivided family, be addressed to any member 
of the firm or to the manager, or any adult male member of the 
family and, in the case of any other association of persons, be 
addressed to the principal officer thereof. 
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History —Correspond> to section 46 of the 1886 Act and section 46 of 
the 1918 Act The reference to "anv other association of individuals” 
v.-as made by Act XI of 1924, and the xiord 'persons’ was substituted for 
'individuals m 1939 

By Post —i' Bv post means * bj regi tered post Section 27 of the 
General Clauses Act (X of 1897) is as belcnv — 

’Where anv act of the Governor Genera! in Counal or Regulation 
made after the commencement of this Act authorizes or requires any 
document to be served bj post, whether the expression serve ’ or either 
of the expressions “gne or ’send’ or any other expression is used 
then, unle'S a different intention appears, the service shall be deemed 
to be effected by properlj addressing, pre-paying and posting by regis 
tered post, a letter containing the document, and unless the contrary 
IS proved to have been effected at the time at which the letter would 
be delivered in the ordinary course of post ” 

This section however creates only a presumption which can be rebut 
ted, DeSousa v Commissioner of Ineome tax, V P , 6 1 T C 130, 54 
All 548 

Where a letter of authority had been given to the Post Office to deliver 
'll! postal articles addressed to the assessee to a named person and that person 
m fact received all su<3i artides, it was held that a registered notice dcltvereil 
10 the named person had been vahdlv served on the asse«see In re Aiton/ol 
Maktmdilal 194I I T R 193 (All ) 

Notice—How to be served—Alternative forms — See Appendix as 
to how summonses are to be served under the On! Procedure Code Inti 
tnatton of adjournment of proceedings in compliance with the request of an 
•is«es<ee is not a notice under the Act requiring to be served m accordance 
with this section Commissioner of Ineome tax Madras v Penanna Pdlai, 
4 I T C 217, AIR 1930 Mad 113, Commissioner of Income tax 
Madras v Laxminarain Badndas, 1937 I T R 170 (PC), see also notes 
under section 23 as regards adjournments 

This section docs not require that service of a notice must be b> its 
bemg pLveed in the hands of the person named therein by the officer of the 
court and does not exclude 'other forms of service permitted by Order V 
of the Gvil Procedure Code, per Halifax, A J C , m Ismail Ekai \ 
Goiernment, 1 I T C l92 

The section is permissive and not exhaustive and it is open to the 
Income tvx Officer to adopt any method of service that is effective so long 
as the assessee is not prejudice*! thereby Thus the signature on the margin 
of an order sheet of the Income tax Officer by the assessee would be cquival 
cut fo duo semee of nottcr, RamHtolsrto/t r Commtssfonfr of 

Income tax, BiJior and Onjxti 3 I T C 225 , 7 Fat 852 

Similarlv, the service of a notice under sectiou 22 (4) for the produc 
1 )on of certain accounts on the gumastha of the assessee who produced 
certain other accounts before the income-tax Officer was held to be valid 
service longi Shaqat Painoiviar v Commissioner of Ineome tax, Dthar 
and Onssa 3 I T C 418 8 Pat SIT, AIR 1930 Pat I27 On the 
other hand the Nagpur Court held that service of notice on an accountant 
who was not a recognised agent or empowered id writing to act as agent, 
though, hehadm fact received notices on some occasions, was not valid notice, 
I~l43 
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Baxiram Radhmal v Commtsstoner of Ittfonie tax, C P , 1934 I T R 
438 , 7 I T C 254, so also, the Rangoon High Court, that the mere fact 
that a particular employee had accept^ prC' notices or that accordmg 
to the practice of the business the employees were expected to hand over all 
communications to the manager (authorised agent of the employer) was not 
sufficient evidenoe to find that the manager had been duly served with notic^ 
Dcy Bros \ Commissioner of Income tax'r Burma, 1935 I T R 213, 8 
I T C 186 

An Income tax Inspector went several times to the place of business 
of an assessee to serve a notice in person agent but the agent was 

awa> and his assistants would not give any information as to his where¬ 
abouts Tlie Inspector had reason to belif'e on other information which 
reached him that the agent was avoiding the notice and thereupon posted 
the notice on the door of the business premises and made an affidavit before 
the Income tax Officer as to the service of iiotic^ The Income tax Officer 
then declared that the notice had been served Held, that the 

service was legal and that it was immaterial when tlie agent actually saw or 
obtained tlie notice, S P N C T ChePm^ T'lrwi v Commissioner of 
Income tax, Burma 5 I T C 191 Thc^ actual service of noticje is a 
question of fact, Abdul Rahman and Co \ Commissioner of Income tax, 
U P 

Under Rule 12 of Order V and Rule 3 oi Order HI of the Civil Pro 
cedure Code service on a recognised agent sufficient and has the same 
effect as service on the principal unless the Income tax Officer otherwise 
direqts Authority to accept service on behalf of a pnnapal can be implied 
from the nature of the agents duties, and jo th® case of a recognised agent 
carrying on the business of the pnnapal thi 3 is well implied because the 
acceptance of the notice is connected with the business Hvujtram Paliram 

V Commissioner of Income tax, Bihar and ^ I T C 133 Sundarlal 

V Commissioner of Income tax, Bihar and Onssa AIR 1931 Pat 282, 
10 Pat. 441 

Whether or not a receiver appointed b/ o Court, ad interm or perma¬ 
nently as sucji without more authority, can be regarded as "manager or 
agent withm the meaning of Rule 10, Order V of the Civil Procedure 
Code an assessee who has ratified the act? of the receiver as manager or 
agent cannot ask for the setting aside of ptoceedings under the Income 
tax Act (under section 27) solely on the ground that the receiver had been 
appointed only ad interim and not been confinned ALARM Finn (by 
the Official Recener) v Commissioner of Ificome tax, Burma, 1936 I T R 

If a person is absent or cannot be personally served semofe may he 
made on any adult male member of the familj residing with him See 
Order V, Rule IS Cml Prdcl?dure Code Pandit Manoharlal v Comnus 
sioner oj Income tax 17 P , 6 I T R lOl 

Failure to serve a notice m strict accordance with this section render* 
subsequent proceedings void—see Fmperor v Rameharan. 49 IC 781. 1 
ITC 21, cited under section 51 also RfrrW Farrow, (X9U) 1KB 632 
Tlie fact that in some way or other the nottoe reached the person on whom 
It was to be served i> not m itself sufficient compliance with this section 

OeyProfv Commissioner of Income tax, purma, 19ZS IT B. 213 . 8 ITC 
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Partners of firms —A notice under scctvoiv 23 (2) need not be ser.ed 
on the particular partner of a firm who signed the return under section 
23 (2) Commissioner of Income tax v Chtdamhara Nadar 2 IT C 27^ 
48 Mad 602 A I R 1925 Mad 1M7 

Notice need not specify section of Act—It was ruled in Ra ikheia 
uvn Uffamhl \ Commissioner of Jneoute tax Bihar and Onsso SIT 
C 225 7 Pat 852 that a notice is not bound to state the section or sec 
tioDs under which it is issued and that in the absence of this detail the 
notice IS not illegal 

Notice on minor son —m nor son can be agent of h s father in 
certain defined circumstances (c/ section 184 Indian Contract Act) and 
delivery of nobce sent by registered post to a minor son wh6 used to take 
delivery of registered letters address^ to his father has been held to be 
valid serviCjC De Sou a v CommisstoHcr of It come tax U P 6 I T C 
130, 54 All 548 

Trust—Under section 2 (12) (a) and sect on 63 a notice can be 
served on the managing trustee of \ trust Cot imlssioner of Income tax 
Bombay v Ibrahimji Hakimji 1940 1 T R 501 

Hindu undivided family—Sub-sect on (2) doe> not overrde sub 
section (1) the word used is onlv may and not shall it onl^ enables 
the not ce to be served on a single person instead of several which might 
be nccessaiy othennse There is nothing therefore to prevent a notice 
being served under sub-section (1) on an agent of a Hindu undivided family 
doing bus ness Where such a fam ly resided in Madras and the busmess 
was carr ed on at Rangoon service on the agents at Rangoon was held to 
be legal Commitsioner of Income tax Burma v A R A N Ckettiar 
Firm 6 Rang 21 2 ITC 477 The second sub-seetion is not surplusage 
since it fastens personal responsibility so that the penal provisions of sec¬ 
tion 51 can be set in operation Commissioner of Income tax Burma v 
V D M R M Cheiliar 2 ITC 474 

A trading Hindu undivided family carried on busuie<:s m the name 
oi X Y the names of two members After the death of X and V the 
familj continued to trade under the same mme and notices were issued 
under the Income-tax Act m the name ol X V on the karta of the family 
who appeared in the proceedings and filed a return Later on he chal 
lenged the legality of the notices and it was held that as the family in its 
trad ng capac ty was known as X F and the notices were served on the 
karta there was no defeef of procedure either in substance or in form 
Sonulal V Commissioner of Income lax Bihar and Onjja 1938 IT R 94 


<34 (i) Where an asscssce carries on a business^profession 
or location at pny place, he shall be 
^ , assessed by the Income tax Officer of the 

Place of auessircat t i ^t_ • i 

area in whicJi that place is situate or, 
where the business, profession or vocation 
IS earned on in more places than one, by the Income tax Officer 
of the area in Hvhich the pnncipal place ofhis business profession 
or vocation, is situate 

(2) In all other cases an assessee shall be assessed by the 
Income tax Officer of the area in which he resides 
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(3) Where any question arises under this section as to 
the place of assessment, such question shall be determined by the 
Commissioner, or, where the question is between places in more 
provinces than one, by the Commissioners concerned, or, if they 
are not in agreement, by the Central Board of Revenue : 

Provided that, before any such question is determined, 
the assessec shall have had an opportunity of representing his 
vie^vs : 


Provided further that the place of assessment shall not be 
called in question by an assessee if he has made a return in 
response to the notice under sub-section (i) of section 22 and 
has stated therein his principal place of business, profession or 
vocation, or if he has not made such a return shall not be called 
in question after the expiry of the time allowed by the notice 
under sub-section (2) of section 22 or under section 34 for the 
making of a return : 

Provided further that if the place of assessment is called 
in question by an assessee the Income-tax Officer shall, if not 
satisfied with the correctness of the claim, refer the matter for 
determination under this sub-section before assessment is made. 

{4) Notwithstanding anything contained in this section, 
«v6ry Income-tax Officer lhall have all the powers conferred by 
or under this Act on an Income-tax Officer in respect of any 
income, profits or gains accruing, or arising or received within 
the area for which he is appointed 

{5) The provisions of sub-section (1) and sub-section (2), 
shall not apply and shall be deemed never at any time to 
have applied to any assessee— 

(a) on whom an assessment or rc-assessment for the 
purposes of this Act has been, is being, or is to be made in the 
course of any case in respect of which a Commissioner of Income- 
tax appointed without reference to area under sub-section (2) 
of section 5 is exercising the functions of a Commissioner of 
Income-tax, or 

(A) where by any direction given or any distribution or 
allo^tion of work made by the Commissioner of Income-tax 
un^r sub-section (^) of section 5, or in consequence of any 
tr^sfer made by him under sub-section (7-A) of section 5, a 
ptrticular Income-tax Officer has been charged with the func- 
tAn of assessing that assessee, or 

1 (e) who or whose income is included in a class of persons 

Ar a class of income specified in any notification issued under 
fsub-scction (6) of section 5, but the assessment of such person, 
‘whether the proceedings for such assessment began before or 
• the 1st day of April, 1939, shall be made by the Income- 

*ax^fficer for the time l^ing charged with the function of 
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making such assessment by the Central Board of Revenue or 
by the Commissioner of Income-tax to whom he is subordmate, 
as the case may be 

History—This corresponds to section 47 of the 1886 Act and section 
47 of the Act of 1918 The section was expanded m 1922 so as to coyer 
all cases Sub-section (1) was expanded in 1939 so as to cover cases of 
profession or vocation and the second and third provisos were also then 
added The Calcutta High Court decision in Hojee Adam v Secretary of 
Stale SeWN 257 (under the 1886 Act) is now obsolete Sub-section (5) 
was added in 1940 as a result of the decision of the Bombay High Court, 
m Dayaldas Kushtrant v Commissioner of Income tax 1940 I T R 139 
that the junsdicjtion of the officer of the pnnapa! place of business had not 
been ousted. The amendment which is retrospectne was made first bj an 
ordinance and then by an Amending Act 

See also notes under section 5 

Question when to be raised—The second proviso to sub «ection (3) 
la 3 ’s down the limit of time within which the asscssee can question the 
jurisdiction of the Income-tax Oflker and ttie third proviso compels the 
Income-tax Officer to refer the point to the Commissioner if the claim of 
the assessee is not accepted bj the Commissioner Sub-section (3) comes 
into operation only if there is a dispute between the assessee and the Income- 
tax Officer and if there is no dispute there is no need for any reference 
to the Commissioner In re Btsheshar Hath and Co 1942 I T R 103 
(All ) The sub-section obviousb cannot applv when a transfer is made 
m accordance with the wishes of the assessee Tarak Nath Bogcht\ Conit ts 
sioiter of Income tax Bengal 1946 I T R 319 

Specific Relief Act—The nght to be a«se»sed by a particular officer 
IS a right to which section 45 of the Specific Relief Act applies Dayaldas 
Kushrai) V Commissioner of Income lax Bombay 1940 I T R 139 

Assessee to be bound by his own admission—^The new form of 
return {see section 22 (5)] requires the asscssee to stat<* his pnncipal place 
of business etc and if he has made a statement he should obviously be 
bound by it 

If return not submitted—‘Where a person defaults m submitting a 
return even though asked to do «o under section 22 ( 2 ) he is deprived of 
the right to raise any question about his pnncipal place of business etc. 

Concurrent jurisdiction —The provisions of the fourth sub section 
do not ou t the junsdiction of the Income-tax Officer of the pnnapal place 
of business to assess the profits of a brandt business m an area m the 
junsdiction of another Income-tax Officer In such cases both Income- 
tax Officers have junsdiction Lachmandos Baburam v CoJnmwJioiirr of 
Income tax 2 ITC 35 47 All 631 In re Abey Ram Chunni Lai 1933 
IT R 126 (All ) It is open therefore to the IneJome-tax Officer at the 
pnnapal place of business to call for the acaiunts of branches irrespective 
of whether the) have been produced before the local Income tax Officers of 
not and of whether the branches have submitted returns of income to them. 
Further the Income-tax Officer at the pnndpal place of business is not 
bound to accept the reports if any made I 13 the Income tax Officers at the 
branches and need not refer back to them the points on which he is not 
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prepared to accept their reports, Lackmandos Baburam v ComtfussfOner of 
iMome tax, U i’,4ITC 61,AIR 1950 All 49 Where notices have 
been issued by one officer, it is unnecessary for the other officer to issue 
them again faral Nath Bagchi v Commtsstoner of Income tax, Benqal, 
19461 TR 319,InrcBw;i«hnirNa//icMdCo, 1942I T R 103 (All) 

The same income cannot be fixed twice—once by the Income tax Offi 
cer of the branch and again bj the Income tax Officer of the principal place 
of business Ramkhelawin Ugamlal v Commissioner of Income-tax, Bihar 
■and Onssa, 3 I T C 22S If the Income tix Officer of a branch, instead 
of merely making a report to the Income tax Officer of the pnncipal place 
of business makes i final assessment himself in respect of the Income 
within his jurisdiction, it would seem to be still open to the Income tax 
Officer of the principal place of business to assess the branch income on a 
footing different from that assessed by the Income tax Officer of the 
branch ct, L R Af S T Chetliyar Firm v Commissioner of Income tax, 
Burma, 3 I T C 416 

The obligation to make a return at the principal place of business is 
not discharged by filing returns before the Income-tax Officers at the bran 
ches and it is therefore open to the Indome-tax Officer of the pnncipal 
place of business to assess under section 23 (4) m the absence of a return 
without waiting for reports from the Income fix Officers of the branches 
Alohanlal Hardeodas v Commissioner of Income tax Bihar and Onssa 
9 Pat 172 See also notes under section 23 

If an assessee has more than one place of business, it is open to an 
Income tax Officer in whose jurisdiction income iccrues to issue a notice 
wnder section 22 (2) pending the orders of the Commissioner as to the 
principal place of business and the Income-tax Officer of the pnncipal 
place of business as determined by the Commissioner need not issue a 
further notice tinder section 22 (2), Btsheshar Prasad v Comnussioner of 
Income 1ax,VP,7lTC 74 (All ) 

Where an assessee s ease is transferred from one Income-tax Officer 
to another and again back to the former, and both Income tax Officers had 
issued notices under section 22 (2), the omission on the part of the first 
Income-tax Officer to issue a notice for the second time Under section 22 
(2) will not necessarily vitiate the proceedings before him especially if the 
assessee appeared before him in response to notices under section 23 (2) 
section 22 (4) Hiralal v. Commissioner of Income tax, U P, 1942 I T R 
148 (All ) 

Opportunity—If the assessee is «of given an opportunity the a*®®®/ 
ment will not be m accordanoe with the Act md a fresh assessment wnh t>e 
necessary after giving the assessee an opportunity to represent his views 
His views are not bound to be accepted, nor has he a right of appeal An 
assessee who has been allowed by the Commissioner to state his objections 
in an affidavit must be held to have an opportunitv to state hts views In re 
Seth Katthayalal Goenka 1941 I T R 25 (All ) 

It IS only if the Commissioners are not in genferal agreement that the ques 
t on need be referred to the Central Board of Revenue If the Commissioners 
agree the as*essee must abide by their deasion But m all cases he has me 
right to represent his point of view to the Commissioner, i e even 
Income tax Officers are agreed While therefore the assessee must aoioe 
by the decision of the Commissioners where they agree he is not «inii‘^^ y 
bound by the opinibn or orders of the Income tax Officers even if they are 
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in agreement Lackhmondas Baburam v Contmusiotter of Income tax U P, 
7 1 T C 35 (All ) 

The assessee may approach the Commissioner or the Central Board of 
Revenue direct if he is so inclmed 

Appeal and reference —There is no nght of appeal to the Assistant 
Commissioner or of reference to the High Court m respect of orders issued 
under this section The question cannot be raised on appeal and even if 
raised cannot be said to anee oat of the appellate order It is of course 
open to the Commissioner to refer the question to the High Court sno inotu 
under section 66 (1) Dmanath Hemraj \ CommtSnoner of Income lax, U 
P 2 I T C 304 (All ), Seth Kanhatyalal v Commtsstoner of Income 
tax U P 1937 I T R 739 (All ) The Commissioner is no longer em 
powered to make a reference to the High Court 

The question of jurisdiction having been sejtkd in accordance with 
section 64 (3) by the Commissioner or the Central feoard of Revenue as the 
case may be the question cannot be raised on appeal before the Assistant 
Commissioner or the Tnbunal or on a reference to Uie High Court In re 
Seth hanhayalal Goenka 1941 I T R 2> (All ) 

The do.* ehes net elefemsnK the pJice ef jssvssihent jC only determmes 
the of¥k:er empowered to assess and m some ca«cs, n does so by reference 
to locality An appeal under section 30 lies not against an order under 
■section 64 (3) but against the consequences ansmg from such order 
Doyaldas Kuslaram v Commissioner of Income tax, Bombay 1943 I T R 

The detennmation of the prinapal place of business is primarily a matter 
of administrative convenience rather th^ of jurisdiction and m any case it 
IS not a matter for adjudication by the Court The sdiemc of the Art does 
not contemplate an objection as to the place of assessment being raised on 
appeal after the assessment has been made fPeUace Bros Ltd v Com 
mistioner of Income tax Bombay 1945 I T R 39 (F C ) 

Misdesignation —^The fact that an Income tas Officer designated him 
self wrongly will not divest him of junxliction if in truth he has it Seth 
Kanhaiyalal \ Commusioner of Income far V p 1937 I T R 739 
(All ) 

Principal place of business —^The law does not define the express op 
It IS essentially a question of fact whidi is the principal place of business 
in a given case Principal is a vague word and involves only a rela 
tive concept This idea of the prinapal place of business is really the 
English theory o7 control with respect to residence stated somewhat 
differently the difference being that there can be only one principal place 
of business though there cm be more than one plac^ of control Various 
considerations ha\e to be taken into account and balanced against each other 
before it can be decided which is the principal place of business in a parti 
cular case Such balancing mvoli cs the determination of questions of degree 
and therefore questions of fact In accordance with the general scheme of 
the Act therefore it has been left to be deoded by the Revenue Authorities 
in each case wh ch is the pnncipal place of business Quesbons of law can 
arise only if the authorities decide without cwdence to jasufy their £ndmi;5 
Relevant considerations would be where flie partners reside and which among 
them have the real control where the accounts are kept of the business as 
a whole which is the parent business out of which the business has grown. 
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where, in the case of a company, the registered office is located; whether 
the business at any place ts condacted with partners and at other places 
without partners, where the finance is arranged, and contracts entered into, 
where the goods are actuallj manufactured and sold, and so forth, and most 
of these considerations are relevant onlj in ascertaining where the effectne 
control IS exercised The objeci of giving the assessee an opportimitj to 
state his view is partly to help him to decide where he can most convenient¬ 
ly appear before the Department and look after his interests and partly to 
saf^atd the secrecy of his busmess matters Ordinarily the pnncipal 
would not like a branch manager of his to sec all his accounts The section 
therefore says that the assessment shall be made at the principal place of 
busmess If the principal however to suit Ins own convenience, resides at 
some other place, that would be no reason for not making the assessment 
at the principal place of business 

The mere fact that goods are manufactured or sold at a place will not 
make that place the pnncipal place of business, nor the fact that an expert 
partner or partners on whom the efficient conduct of the business largely 
depends resides or reside at a particular place while the financing and eon 
tracts are regulated elsewhere The relative volume of transactions and 
profits will m themselves prove nothing, Dmonath Hemraj v Commissioner 
of Income tax, £/ P , 2 I T C 304 (All ) Their relevancy comes m only 
incidentally helping to decide where the real control is exercised It ts con¬ 
ceivable that the pnncipal place of business may be a placje where the busi¬ 
ness may be making an actual loss, large profits being made elsewhere, or 
a place where goods are neither bought nor sold but effective control is 
exercised 

In connection with the service of a wnt which had to be made at the 
“principal office” of a company, it was held by Lord Comphell, C / , m 
Carton v Western f?y , E B & E 837 that 

'The words 'principal office’ indicate one particular office for the whole 
line, not an office for the traffic station ” 

This was followed in Pahnerv Caleryf^"' ”, fl892} OBD 823 in 

wliidi Lord Esher, Af R said — * 

“I should have thought without under secjjncipal 

office’ of file company must be the i especia^s of the 

Compan) is control!^ and managea r® under sectic 

and Lopes, L J , said — > U P .V" 

“What I understand by 'principal oft itsfJi ® where the gene¬ 
ral superintendence and management ** 

carried on ” ^ 05 ^ 

In this connection attention may be invited to the decisions (1) which 
dedare that the carrying on of a business is a question of {act—see note* 
under section 2 (4) , (2) which declare that carr 3 mg on busmess or exer¬ 
cising a trade m a particular place is also a question of fact—/ee 
under section 4 (1) A fortiori it would seem that the question which is 
the principal place of business is also a question of fact As alread> stated 
the concept involves the added factor of relativity which can onlj he a 
matter of degree or of opinion and therefore essentially a question of fa^ 
Partners of firms—The expression ' phee of business’ i® 
ed to places where an assessee carries on business individual!>, but . 
places where he carries on busmess ns a partner m a firm Stress sn 
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not be laid on the use of the \vord *assessec in section 64 and it is in fact 
inappropmte since a person cannot become an asscs«ec within the mean 
mg of section 2 (2) of the Act untd he has been assessed Moreover, 
though a partner in a 6rm cannot become an assessee in respect of his 
income from the him so long as the fir]n is assessed he has none fhe less to 
be assessed m respect of it The verb to assess can only mean to ascer 
tain the amount of a person s income in order to determine whether he is 
liable to tax (and if so at vihat rate and in what sum) or not 

Take tlie case of a person residing in Madras who is a partner in 
registered firms at Calcutta Bombay and Rangoon and has no other bust 
ness Each firm has a principal place of business, but one of the three has 
to be selected as the principal place of busmess of the person who is a 
partner in all the three firms Sunilariy when a person is a partner in a firm 
and carries on business independently of the firm it has to be determmcd 
whether the pnnapal place of busmens is the place where the person carries 
on business individually or the place where he carries on business as a 
partner m a firm It does not follow that the pnnapal place of business 
of a firm is also the principal place of business of each partner in fhe firm 

Effect on assessment proceedings pending settlement—Principal 
plate of business—If an assessee declines to produce hi> branch books 
called for under a notice issued under section 22 (4) for inspection by the 
Income-tax Office of the pnncipal place of business on the groond that it 
i» not convenient to do so an assessment by the Income-tax Officer of the 
pnncipal placi. of business under section 23 (4) would not be illegal Laeh 
tnandas Baburam \ Commtss\ontr of Incomt fox 2 I T C 3o Whether 
the Income tax Officer should re-open the assessment under section 27 or 
not would depend on whether the assessee ivas preiented by sufficient cause 
from producing the books t e on the circumstances of each case But if 
an Income-tax Officer assesses a person whether under section 23 (4) or 
under section 23 (3) when a nuestion under section 64 is pending his pro¬ 
ceedings are irregular i?i«ami//i Hfntroj v Comvmnoner of Income-tax, 

2 1 T C 304 This IS now hid down m the second proviso He should 
watt till the question under section 64 is decided by the relatne authontj— 
the Cortimi'isioner or the Central Board of Reienue as the case may t«— 
before making the assessment But it is darly open to the Income-tax 
Officer to go on under section 64 (4) with the assessment of that part of 
the income ansmg or accruing or reccii-cd m his junsdiction 

Resides —As regards the meaning of this word see, notes under sec 
tion*4 A The question of residence mil ansc under section 64 onlj if 
the asscssee is not carrying on a business profession or vocation If he docs 
the pnnapal place of business etc , settles the place of assessment and not 
the residence no matter whether the assessee be an individual firm or com 
pany If an a<sessee who is not carrying on business etc has more than 
one residence the Income-tax Officer at anv of tlie places of residence on 
assess him Tlie law does not require the Income-tax Officer of the pnn 
dpa! place of residence » e , of ordinary residence to assess But whether 
the assessee carries on business etc , or not sub-section (3) will appl> if any 
difference arises 

Non resident — k non resident partner in a firm as«e5wd m Bntish 
India IS assessable b) the same officer as assesses the firm Walioee Bros , 
Ltd \ C<mm\ss\oner of Income laX Jlemioy IW3 I T R 559 
1-144 
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United Kingdom Law —In the United Kingdom, m cases in which 
there is a possible conflict o£ jurisdiction, one way of settlmg the doubt is 
by an application to the High Court for a Writ of Prohibition, but there is 
a provision authorising the Board of Inland Revenue Jo decide in cases of 
doubt m which parish an assessee should be assessed —see section 97 of 
the Act of 1918 

0S Every person deducting, retaining or paying any tax in 
pursuance of this Act in respect o f income 
" belonging to another person is hereby 

indemnified for the deduction, retention or payment thereof 

History—There \vcre indemnity sections in previous Acts also See 
section 49 of the 1886 Act and section 48 of the 1918 Act Such a provi¬ 
sion IS obviously necessary m all systems in vhich tax is deducted ‘at 
source ’ 

Scope of section—Before any person can seek relief from Go\ern 
ment on account of this indemnity, he must actually lose something as a 
consequence of his having deducted, retamed or paid the tax See CoUmge 
v Hayivood, 8 L J Q B 98 The indemnity will, of course, cover only 
such acts as were made bona fide and in accordance with the Act, and the 
question whether any one else committed default or not would be irrelevant 
to the indemnity The liabilit) of Government is conterminous with that of 
the person deducting and pa>mg the tax and will be neither more nor 
less 

Operation outside British India—Pavment of British Indian Income- 
tax to the Ilntish Indian Government on behalf of a third person 
will not enable the person deducting taj; at source to claim under the kw of 
a foreign country a discharge of an equivalent corresponding debt In 
British India of course, he automaticallj gets the discharge, but if the 
contract between the person deducting lax and the person from whom it is 
deducted is under foreign law and to pay a specified rate of interest m the 
foreign cotmCty, fins mdemnity is. of no fiefp A company m Bntisft fndta 
which raises debentures outside, the interest on whi^ is payable outside 
and the contract relating to jvhich is governed by the law of a foreign State 
cannot deduct under that law, Indian Income-tax from the foreign debenture- 
holder in the absence of a contract to that effect Similarly, a company pay¬ 
ing interest on debentures in British India, cannot in the absence of a con¬ 
tract to that effect claim to deduct from such interest tax paid by it else 
where, and if it docs so deduct, indemnity under this section will be of no 
avail, see India and General Investment Trust v Borax Consolidated, (1920) 
1KB 539, also London & South American Investment Trust, Ltd v 
British Tobacco Co, (Australia) 42 TLJL 771. (1927) 1 Ch 107 

As regards the enforcement m one country of Revenue, etc., laws of 
another, sec Attorney General for Canada v Schultse, 9 S LT 4 and Re- 
Visser, Queen of Holland v Drukher and others (1928) 1 Ch 877 

The general principle is that Courts wiU not colle^ the taxes of other 
States for the benefit of the sovereigns of those States 

because of the difficulty m respect of foreign contracts that sec¬ 
tions 8 9, 10 and 12 instead of seeku^ to deduct tax at source from the 
disallow from the taxable income of the payer of interest the deduc- 
lon'u^ interest payable abroad except in certain restricted circumstances 
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6G (i) Within sixty days of the dale upon which he is 
Sutement of cue by scrvcd With notice of an order under sub- 
TfTwnai to High section (4) of scction 33 thc asscsscc or 
the Gommissioner may, by application in 
the prescribed form, accompanied where application is made by 
the assessee by a fee of one hundred rupees, require the Appellate 
Tribunal to refer to the High Court any question of lau arising 
out ofsuch order, and the Appellate Tribunal shall uithin nmety 
fwys of the receipt of such application draw up a statement of 
the case and refer it to the High Court 

Provided that, if, in the exercise of its powers under sub¬ 
section (2), the Appellate Tnbunal refuses to state a case which 
It has been required by the assessee to state, thc assessee may, 
wnthin thirty daj's from the date on which he receives notice 
of the refusal to state thc case, withdraw his application ahd, if 
he does 'o, the fee paid shall be refunded 

(2) If on any application being made under sub scction 
(i) the Appellate Tnbunal refuses to state ilie case on thc ground 
that no question of law arises, thc assessee or the Commissioner, 
as the case may be, may, within sue months from thc date on 
which he is served with notice of thc refusal, apply to thc High 
Court, and thc High Court may, if it is not satisHed of the 
correctness of the decision of the Appellate Tnbunal, require 
the Appellate Tnbunal to state thc case and to refer it, and on 
receipt of any such requisition thc Appellate Tnbunal shall state 
tlie case and refer it accordingly 

(3) Ifonan> application being made under sub scction(i) 
the Appellate Tnbunal rejects it on thc ground that it is time 
barred thc assessee or thc Commissioner, as thc case may be, 
may, within two months from thc date on which he is scrawl 
with notice of thc rejection, appl) to thc High Court, and thc 
High Court, if It IS not satisfied of thc correctness of the Appellate 
Tribunal s decision, may require thc Appellate Tribunal to 
treat the application as made within thc time allowed under 
subsection (i) 

(4) If thc High Court is not satisfied that thc statements 
m a case referred under this scction arc sufiicicnl to enable it 
to determine thc question raised thcrcb>, thc Court may refer 
the case back to thc Appellate Tnbunal to make sucli additions 
thereto or alterations therein as thc Court may direct in ihat 
behalf 

{5) Tlic High Court upon thc hearing of an> such rase 
sliall deadc the questions of law raised Uicrcby and shall deliver 
Its judgment tlicrcon containing the grounds on which such 
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decision is founded and shall 5end a copy of such judgment 
under the seal of the Court and the signature of the Registrar 
to the Appellate Tribunal which shall pass such orders as are 
necessary to dispose of the case conformably to such judgment. 

S Where a reference is made to the High Court the 
1 be in the discretion of the Court. 

{7) Notwithstanding that a reference has been made 
under tliis section to the High Court income-tax shall be payable 
in accordance with the assessment made in the case: 

Provided that if the amount of an assessment is reduced 
as a result of such reference the amount overpaid shall be 
refunded with such interest as the Commissioner may allow 
unless the High Court on intimation given by the Commissioner 
within thirty days of the receipt of the result of such reference 
that he intends to ask for leave to appeal to His Majesty in 
Council makes an order authorising the Commissioner to post¬ 
pone payment of such refund until the disposal of the appeal 
to His Majesty in Council. 

(7-A) Section 5 of the Indian Limitation Act, 1908, shall 
apply to an application, the High Court by an asscsscc under 
sub-section (2) or sub-scction (3). 

(8) For tlie purposes of this section “ the High Court ” 
means— 

(a) in relation to British Baluchistan, the High Court of 
Judicature at Lahore ; 

(&) in relation to the province of Ajmer-Merw’ara, the 
High Court of Judicature at Allahabad ; and 

(c) in relation to the province of Coorg, the High Court 
of Judicature at Madras. 

History.—Under Act of 1886, the assessee had no express right of 
reference to a High Court; but it had been held in more than one case that 
he could invoke the assistance of a Chril.Court if the Revenue OfEcer ex¬ 
ceeded his jurisdiction or otherwise acted ultra vires of the Act. Under the 
Act of 1918, the authority corresponding to the present Commissioner could, 
at assfsspf’s instance^ refer a case to the High Court on any question of 
interpretation of the Act or the rules made under it, unless the authop^ 
thought the reference unnecessary or frivolous, and the assessee had no right 
to force a reference to the Hi^ Court (except to a limited extent, throu^ 
the Specific Relief Act). 

From 1922 to 1941, references were made to the High Court by tlie 
Commissioner; and the section -was amended several times between these 
.tw'o'years* Of these amendments the following still remain in the section, 

^* 5 ..- 

(1) The wprds " within six months of the date on which he is 

with notice ofi the refusal ” inserted in 1924. There was no time-hnn 
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before (2) Sub-section (8) added m 1926 The words “ sixty dajs of the 
date on whicji he is served with notice ” and " sixty days ’’ m sub-section (2) 
n ere substituted for “ one month of the passing ” and " one month ” respec- 
ti\ely m 1930 (3) Option to the assessee to withdraw the application 

(4) Extension of section 5 of the Limitation Act to applications under sub¬ 
sections (3) and (3-A) of this section Both (3) and (4) were added in 
1933 (5) Provision for the stay of refund of tax after taking the High 

Court’s orders (6) Cases m the North West Frontier Province being re¬ 
ferred to the Judiaal Commissioners’ Court instead of to the Lahore High 
Court The last three items date from 1939 

The section was radically recast when the Appellate Tribunal was 
set up m 1941 References are now made by the Tribunal, and the Com¬ 
missioner Is placed in the position of a party before it and given the right 
to ask for a reference and to approach the High Court in case a reference 
Is refused 

Limitation —Section 5 of the Limiiation Act relcrred to in sub sec 
tion <7-A) abo\e is as follows — 


5 Any appeal or application for review of judgment or for leave to 
_ . , , , appeal or anj other application to which this 

section mav be made applicable bv or under any 
enactment for ’he time being m force may be 
admitted after the period of limitation prescribed therefor, when the appel 
lant or applicant satisfies the Court that he had sufficient cause for not pre 
femng the appeal or making the application withui such period 


Explanation —The fact that the appellant or applicant was misled by 
any order, practice or judgment of the High Court m ascertaining or com 
puting the prescribed pen^ of limitation may be suffiaent cause withm th* 
meaning of this section 


Form of application for reference—Form R (T) m Rule22 A 
There was no prescribed form before the Tribunal was set up, le, when 
the Commissioner made the reference to the High Court 


References sao taolu —^The Appellate Tribunal is not empowered to 
refer cases stio motu to the High C<mrt and can do so only at the instance 
either of the assessee or of the Commissioner Formerly, both under the 
1918 Act and under the present one, till 1941, (before the Tribunal was 
set up) the Commissioner could do so and there was a spate of litigation as to 
whether, under the Specific Relief Act or otherwise, he could be compelled 
to exerase that power These rulings (there were nearly twenty of them, 
a few important ones being Aleoek Ashdown v Chief Revenue Authority, 
1 I T C 221.50 I A 227, 47 Bom 742 (P C ). F £ ^ ChetUyar v 
Commissioner of Income tax, Burma, 7 Rang 581,3 I T C 436, Surajnwl 
Brtjial V ComiHijjioner of Income tar, 5 I T C 82, JO Pat 218, Com 
mtssioner of Jncome far \ Boml>oy Tnul Corporoiion, 1936 I.T R 323 
(PC)] are of no interest now 

Specific Relief Act—Furthermore, till 1939 appeals to the Assistant 
Commissioner lay only m respect of certain specified matters and such a 
reference cpuld be made to the High Court only in respect of questions of 
law ansing out of the Assistant Comnusstoncr’s orders (and prejudicial 
orders of the Commissioner) it was a matter of importance to the assessee 
somehow to seek to brmg other questions within the scope of the Specific 
Relief Act and thus compel a referenre to the High Court in «ome way or 
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other An appeal to the Assistant Commissioner and from him to the Tnbu 
nal lies now in respect of almost eiery matter and questions of law arising 
out of the Tnbunal s order come automatically within the jurisdiction of the 
High Court 

The Court cannot claim even m appearance to command the Croivn, 
and where an obligation is cast on tlie pnncipal the Court cannot enforce 
it against the servant merely as sq.ch Before mandatiius can issue against 
a public servant tlierefore it must be shown that a duty towards the ap 
phcant has been imposed on the public servant by Statute so that he can 
be charged thereon and independent!} of any duty whi<^ as servant he may 
owe to the Ctcvm I is pTineipjil Under sertvon 45 (p) of the Spetifct 
Relief Act therefore orders cannot be made to enforce the satisfaction of 
a claim on the Crown even if such orders has e some ulterior motive < q, 
to enforce an order made by the High Court itself Comm\ssxoner of In 
come tax Bombay v Bombay Trust Corporation Ltd 1936 ITR- 323 
(PC) Whether the Commissioner is under any provision of law charged 
with some duty so as to make him amenable to an order under section 45 
(p) of the Specific Relief Act is an open question (ii>id) Orders made 
by a Court under the Specific Relief Act should specify with exactitude and 
clarity the specific act n-hich the person holding a public office is being com 
manded to do (liid) 


The right to be assessed by a partiijular officer in accordance with sec 
tion 64 of the Income-tax Act is a right to which section 45 of the Specific 
Relief Act applies^ Dayaldas Ktishtratn \ Commissioner of Income tax, 
1940 I T R 139 (Bom ) 

There is no right of reference now in respect of revisional orders passed 
by the Commissioner under «ection 33 A He cannot pass in revision any 
orders meiudicial to the assessee Formerly when he could pass such orders 
and a reference could be demanded to the High Court on questions of law 
arising out of a prejudicial order there was difference of opinion as to tvhat 
was a prejudicial order . , , t. . 

These rulings are of no interest but it remains to be decided to what 
extent the High Court can intervene if the Commissioner eitlier refuses to 
apply his mind to a petition before him under section 33 A or passes an 
order which is prejudicial, or whether a suit will he m such cases 

Offences and Penalties—Chapter HI—No case to High Court- 
No case can be stated to the High Court m resp*:t of proceedings under 
Qiapter VIII (Offences and Penalties) These offencjcs go before Crimi 
nal Courts and the iccused have the ordinar} remedies under the criminal 
law It IS immaterial whether the Assistant Commissioner s order to prose¬ 
cute IS given separately or included in an appellate order under section 31 
or 32 In neither case can the order to prosecute form the subject of a 
reference to the High Court In re Karaxndas Mohanhl 1933 ITR 182 


A I R 1933 All 231 6 I T C 48 

Penalties under sections 2> 28 44-E 44 F and 46 which are imposed 
b} Inwme tax authorities arc appealable under section 30 and a reference 
therefore will he to the High Court in respect of them . 

Jurisdiction of Income tax Officer —^The question as to pr ncipsi 
place of business under section 64 has to be raised at the very outset by 
the assessee and the final decision rests with the Commissioner or the 
Central Board of Revenue as the case may be. The question cannot^ 
rii*cd either m appeal or by way of reference See notes under section o? 
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Recognition of provident and superannuation funds—Jso appeal 
lies under section 30 m respect of refu^ to recognise such a fund or of 
can)3ellatJon of its recognition, therefore no appeal lies to the Tribunal, and 
no reference to the High Court 

Double Income tax relief—Indian States and Dominions —This is 
allowed by Notifications under section 49 A, and no appeal lies under «cc 
tion 30 though one is allowed by the notifications Consequently no refer-> 
ence can he to the High Court in respect of such relief On the other 
hand, tliere is a right of appeal in respect of clauns under section 49 and 
consequently a right of reference In respect of relief under section 49 D 
relating to countries with "which there is no reciprocal arrangement an 
appeal would seem to he as part of the appeal against the assessment 

Service of notice—Sub section (I) makes it clear tliat this lunitation 
of 60 days runs from the date on which the assessee or the Commissioner 
is served with notice of the Tribunals order under section 33 As regards 
the procedure for ^emce of notice, see section 63 Wlicre, however, a judg 
ment has been pronounced m Court in the presence of the assessee or his 
agent no furtlier wrjtt'’n notice will be required Lola HarJnshen Das v 
Commissioner of Income far, Punjab, 1934 I T R 4S4 

LKsutatvun—As, to cowiputatwxv ot the ptx\v^ see wttvsn 67 \ 

Note also thnt section 66 (7 A) as mtroduced in 1933 lays down that 
section 5 of tlie Limitation Act applies to an application to he High Court 
under this section An application therefore can be admitted after the 
period of limitation if the Court is satisfied (hat the applicant had sufficient 
cause for not making the application in time As regards "suffiaent cause* 
see notes under ««ction 27 

Sub section (7*A) applies only to applications under sub-section (2) 
and sub-section (3), and not to applications under sub-wtton (I) In re 
Lala Canesh Prasad 1942 I T R 288 (All ) 

Old rulings—Before the Appellate Tribunal vva« set up a reference 
lay to the High Court on questions of law arising out of appellate orders, 
both of the Assistant Commissioner and ot the Commissioner, and out of 
prejudiaal orders passed by the Commissioner in revision now a reference 
lies in respect of questions of law arising out of the orders of the Tribunal 
Mo«t of the pnnciplcs bid down m earlier rulings of Courts as to the 
extent to which references lie would apply mufatxs mutandis to the orders 
of the Tribunal 

High Court—Function of—Not Court of Appeal—The High Court 
IS not a Court of Appeal to which resort may be had if the asscssecs happen 
to be dissatisfied willi the decision against them. It will not examine 
furher evidence or examine books of account and try to amve at findings 
contrary to those of the Tribunal still less mil it allow evidence to be 
produced before it which ought to have been produced before the Revenue 
authorities In re Binfraj IJuiiimehand, 58 Cal 1446, In re Daldeodas 
Rames’vr 135 I C 280 Its functions are strictly confined to the disposal 
of references on points of law under sceSion 66, In re Maiham Lai Rant 
Sarup IITC 416 In Trustees Corporation \ Commusioni.r of Income 
tax Bomhar. 54 Bom 437, 4 I T C 378, AIR 1930 PC 151. the 
Privy Counal ob<cned Ih-it the stnngerty of these requirements clairlv 
ddiberate It is the intention of the enactment that the High Court is 
not to be flooded with such applications The High Gmrt will not enter- 
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lam an> question under tins section unless the prclinimarj statutory con 
ditioiis have been fully obsenwl 

If the Tribunal refers certain questions of law only and refuses to 
refer others on the ground that there is no question of law jnaohed the 
High Court uill not except on aen strong grounds adjourn the hearing of 
the referena m order to htnr a petition under section ^ (2) in respedt of 
the questions not referred by the Tribunal In re Mullanchattd Jokurntcl 5 
1 T C 154 The function of the High Court in respect of a stated case 
IS onl} advisory and rislrictcd to considering and answering the actual 
question raised 5’i»' Rojendra Rarayan \ Comiinsstoner of Income tax 
B & O 1940 I T R 495 (PC) Even if then, is a point of law on 
vihich the Tribunal has rcfuseil to stale a case the High Court will not 
order a reference if it is satisfied that the point of law had been rightly 
decided ba the Tribunal Taratnafh Bagchi v Commissioner of Income fax, 
Bengal 1946 I T R 319 

High Court—Who can move?—An application for a reference can 
be made onlj after the appeal under section 33 has bec-n disposed of 
The assesses must exhaust Jus remedies under the Act before asking for a 
reference 

The High Court may be moved under section 66 (2) only if the 
■assessee is competent to apply to the Tribunal under «edtjon ^ (1) 
Accordingly, an assessee viho for any reason* forfeits hi* ri*,ht of appeal 
to the Tribunal is not competent to move the I^gh Court under section 66 
(2) lienarsi Das a Commisstoner of Income tax 7 1-ah 226 2 I T C 
170 A fortiori a person who has no right of appeal at all {e g one who 
has not been assessed at all) cannot move the High Court Skusm Lai v 
Commusioner of Income tax 5 I T C 474 So also a person whose 
assessment has been set aside b> the Tribunal Pahunal Bholanalh \ Com 
inissioner of Income lax 5 I T C 458 (All ) 

Unless there is an order under section 33 there can be no question of 
reference to the High Court If the Tribunal basing rejected an appeal 
on the ground that no appeal lav, also went into the ments of the case the 
latter part of the order i* not an order under section 33 and cannot there 
fore form the foundation of a reference Atm ivrji Ananda v Commissioner 
of Income tax, Bihar and Or\ssa 5 I T C 417 

In a case in which no claim was made before the Income-tax Officer 
under section 23 A that a Hindu famih had been partitioned and the 
Assistant Commissioner on ippeal declined to consi ler the claim when it svas 
put forward before him for the first time the High Court held that the 
question did not arise out of his appellate order Chran)\ Lai & Sons ' 
Commissioner of Income-tax Punjab 7 I T C 42 

Section 30 (1) as it was before 1939—prevented the High Court ffoua 
examining whether an assessment purporUng to be made under section 23 (4) 
was r ghtly so made Abdul Baree Chaudhun \ Commissioner of Income tax 
Burn a 5 I T C 352 overruling ARAN ChellyaPs case 2 I T C 
479 and other rulings In such cases no appeal lay and therefore no 
quest^ of law arose out of an appellate order under section 31 

No reference can be made on (e) the merits of an assessment of (h) 
ine v^id ty of the notice calling for accounts as questions ans ng out of an 
^Wllate order under section 33 confinntng the refusal of ^e Income-tax 
sjmeer to reopen the assessment under section 27 Cf ,A K R P L A 
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Chttttyar Ftrm v Commissioner of Incomt tax, Burma, 5 I.T C. 182 
Cases of this kind, however, do not often arise now since assessments 
made under section 23 (4) may bO appealed against under section 30 in¬ 
stead of being sought to be reopened through section 27 

Till 1933, an original order passed by the Commissioner under section 
28 m the course of proceedings under sedlion 33 was not subject to appeal, 
and could not therefore form the subject matter of a reference under sub- 
secion (2) of section 66 Jangi Bhogat Ramavatar v Commissioner of In¬ 
come tax, Bihar and OnsSo, 3 I T C 418 A reference was allowed to the 
High Court from 1933 onwards on questions of law ansing out of pre¬ 
judicial orders passed by the Commissioner His power of revision was 
withdrawn when the Appellate Tribunal was set up m 1941, but was restored 
soon after though in a modified form He cannot now levy a penalty or 
pass a prejudicial order and there is no provision for any reference to the 
High Court against his orders 

The essential condition for an application under section 66 (2) is, that 
an application under section 66 (1) has been made to the Tribunal and re 
fused by it, cf LeongMak&Co v Commissioner of Income tax, Burma, 
2 I T C 103 Bane/iu Gopal Bonerji v Commisstoner of Income lax, 
Bihar and Orissa, 41 T C 324, Amtno^ v Commissioner of Income tax, 
Biinjab, 1938 IT R 474 A question not raised before the Tribunal under 
section 66 (1) cannot, therefore, be raised in an application to the High 
Court under section 66 (2), In re Babulal Raj Corho 1936 I T R 148 
{Cal ), Somehand Maluhehand y Commusioner of Jneomt tax Punfah, 
1938 I T R 297, In re Lakshmmaratn Cadodm and Co, 1943 I T R 491 
(Lah ) Still less will the High Court refer the case back to tlic Tnbu 
nal under section 66 (5) for finding additional facts to enable the Court to 
determine such new questions In re Lakshminarom Cedcdia and Co , 1943 
I T R 491 (Lah ) 

Legal representative—Before sections 24 B and 49 F Mere embodied 
in the Act and section 48 had not taken its present form the question arose 
whether the heirs of a deceased assessee who were refused by the Income 
tax Officer a refund under section 25 (3) could daim a Tefercnce to the 
High Court, and was answered m the negative. Cobind Saran v Commissioner 
cf Income lax, V P, 2 I T C 480 The question will not arise now 
because firstly the heirs take the placp of the assessee under sections 24-B 
and 49 F, and secondly section 30 prondes for appeals against orders under 
section 25 (3) 

Death of assessee before case filed in High Court —^In the United 
Kingdom proceedings are held to commence as soon as the written notice 
rcqjunn^ the Commissioners to state and sign a case has been ©len, sudi 
proceedings are not abated by reason of the death of a party before the case 
IS stated, m order to give effect to the intention of the Legislature the 
Court has jurisdiction to Order the m*e to proceed by adding the personal 
representative of the deceased, and the requirement that a copy of the case 
should be served upon the other partv is suffiaently met by service upon the 
executor. Hemming v li'illiams, (l^J) LR 6 (CP) 4S0, Canning v 
Barren, (1907) 2 I R 485 

Per 3'cnfey, /—‘ In my view as soon as the notice m writing referred 
to m that section has been irtveii, that rs a notice to state and sipi a 
caee for the opinion of the High Omrt—the proceedings have begun. 

1—145 
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The notice haMng initiated the proceedings the second step is the duty 
of the Commissioners to state a case setting forth the facts and their 
determination and the next step m the proceedings is to transmit the 
case when so stated and signed to the High Court the 

proceedings are proceedings which begin with a notice in writing and 
may end with the decision of the highest tribunal in the land the 
construction (should be fdlowed) of allowing the matter to proceed 
by adding a personal representation of the deceased m order to give 
adequate effect to the intention of tlie Legislature I am of 

opinion that I am entitled to do wliat it seems to me has been done both 
m the English Divisional and the Insh Appeal Courts namely to so 
mould a convenient form of procedure to meet the case Mr latter in 
reply to that part said ' Ob, but that cannot be done where the Crown 
IS a party I am of course thinking of uhat would happen 

when the boot is on the other leg and when it is the subject who wants 
to appeal I tliink it would be the height of injustice—and I use the 
words advisedly—if in anj case when the subject wished to appeal— 
and I am not using in any way offensive words—against an assessment 
which is considered to be grossly excessive the mere fact of 

his death should shut out those who would benefit from tlie appeal from 
prosecuting it , v ff'iffiomr 8 Tax Cases 321 

A reference before the High Court is not a suit and no question of 
abatement therefore arises The High Court has to deal with a reference- 
which It has to decide whether or not the assessee or hts heirs appear before 
It Further the heirs are dtreril) interested m the result of a reference 
since they are entitled to any refund of tax and even if the proceeding 
before the High Court had been a suit and^the question of parties material 
the Court would not decide the question without heanng Counsel for the 
heirs at least as amici ctmae The Patna High Court therefore heard the 
arguments on behalf of the heirs in the Darbhanga case 9 Pat 240, so also 
the Allahabad High Court in In re Kesartal MaktmdUal 1941 I T R 193 
Points of law not raised in first instance —Parties requiring deci 
sions on questions of law under thiS section 'hould formulate them m a 
proper manner The parties have no right to expect the Court to deduce 
from the appliqation of the parties what the questions m their minds may 
have been It is not open therefore to an assessee merely to ask for a 
ence to the High Court without at the same time precisely setting out the 
questions of law desired to be referred Debtdas Mandanlal v Commus^otter 
of Income tax UP 7l T C 132 (Luck } If howe\er, in the opinion of 
the Tribunal, there is a question of law it is under no obligation to refus^ 
reference merely because the assessee or the Commissioner has not formulate 
it properly, but may itself frame the correct question and refer it ef, I® 
re Krishna Kumar Ghose, 5 I T C 29S (Cal ) 

Even if the application for a reference has been made in time si^Ic” 
mentary questions of law cannot be raised after the time has expired In r® 
Raghunath das Seolal 139 I C 599 (Cal ) 

If the Tribunal holds that there is no pomt of law, tlie assessee or the 
Commissioner has to satisfy the High Court that a distinct pomt of 
raided before the Tribunal and treated it as a question of fact The Hip* 
Court will not listen to suggested points of law viludi were not first taken 
m the original proceedings and also submitted clearly and definitely on appea* 
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or m the application for a reference under sedtion 66 (1), cf, In re Mahhan 
Lai Ram Sarup, 1 I.T.C 416, T%ruvengada Mudaltar v Cpmmustoner of 
Income tax, 27 1^ 729 , 2ITC514,.4 K A C T V Chelttyar Firm. 
3 IT C 213, In re Radheylal Balmukund, 52 AIL 991, Htissetnbhai Muham 
ynodhboi v Commissioner of Jncome-lox, Stnd, 5 IT C. 31, In re Lalla Afel 
Hardeodas, 1 TTC 266,3" A S Svhbiahlyery Commissioner of Income- 
tax, Madras, 53 M 510, ilfan&hutn Transport Co v Couuntistoner of 
Income tax, Bihar and Onssa, 6 ITC 203, Nekt Devt v Commissioner 
of Income tax, Punjab, 1934 ITR. 365 A question not raised before the 
Tribunal cannot be said to arise oat of its appellate order under section 33, 
cf, Jamnadhas Potdar & Co v Commissioner of Income-tax, Punjab, 1935 
ITR 112, In re Chanan Devi, 1944 ITR 153 (Lah ) 

Similarly, if a number of points be taken before the Tribunal but only 
one point made in the application to the High Court under section 66 (2), 
the Tribunal need refer to the High Court that pomt only and cannot 
made to refer other points, c/, In re Ishardas Dharamehand 2 I T C. 12 
Regarding tlie United Kingdom Act, which says “the High Court shall 
hear and determine any question or questions of law arismg on the case 
(section 149, Act of 1918), Atkin L.J, said in Attorney General 
V Annayo and others, 9 Tax Cases 445 — 

“ No doubt there may be a pomt of law in respect of which the facts 
have not been sufficiently found, and if that point of law was not raised 
below at all so as to require further facts on either side the Court may 
very well refuse to give effect to it, and either party may have pre¬ 
cluded themselves by their conduct from raising m the Court of Appeal 
the point of law which they deliberately refrained from raising down 
below But if the point of law or the erroneous 

nature of the determination of the pomt of law is apparent on the ease 
as stated, and there are no further facts to be found, it appears to me 
that the Court can give effect to the law " 

The High Court is seized only of such questions as are raised by the 
Tribunal If, therefore the Tribunal agrees to refer only some of the 
questions raised by the assesses or tbe Commissioner, the party should move 
the High Court within the time allowed by section 66 (2) in respect of the 
questions on which the Tribunal does not agree to make a reference The 
party cannot afterwards atgue that there can be do such thing as a partial 
statement of a case, and that he can therefore raise before the High Court, 
in the course of the reference made by the Tribunal, pomts that the latter 
has not referred, though the party rais^ them before the Tribunal, Radha 
iishan and Sons y Commissioner of Income tax, Punjab, 3 IT C. 73, R K 
N P R Cheltiyar Firm’s case iBurmd), A I"! C. Z^, Burjorjee V Com¬ 
missioner of Income tax, Burma, S IT C 270 In considenng a reference, 
the High Court is not competent to consider questions not referred by the 
Tribunal In re The Notional Tonnery 1941 ITR. 618 (All), Speetd 
Manager, Court of Wards v Commissioner of Income tax {Oudh), 1945 
I T R 94. Raja Mustafa Ah Khan, (ifrirf ), 1945 I T R 98 

According to the AllahaOad High Court in Shiva Prasad Gupta v Com 
mtssioner of Income tax. 3 ITC 406, the provision in sub-section (4) 
under which the Court may refer back the case to the Commissioner if the 
statements are tosuffiaent to enable Ae Court to determine Ae question 
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Procedure—Form of case-~>Points raised—The form of the case 
and the procedure for stating it and hearing it is regulated by Rules of High 
Courts As observed by Sankey, J, in Smtlh v IV^hams 8 Tax Cases 321, 
(1922) I K B 158 it is open to the High Court to mould the procedure 
when the Act makes no provision 

As to the way in which a case is to be presented the following dicta 
may be noted The allusions to the Commissioner who formerly made the 
reference apply with equal force to the Tnbunal now 

In Jaiharam lanhdas v Commissioner of Income tax B & 0 1944 
I T R 344, the Patna High Court desired that the 'paper book in a refer 
ence should ordinarily include the assessment order of the Income-tax 
Officer, the appellate order of the Assistant Commissioner the order of the 
Tnbunal under section 33» the application of the assessee under section 
66 (1), the statement of case by the Tnbunal the order of tlie High Court 
if It had ordered the Tnbunal to slate a case and other relevant papers 
whidi the Tribunal or either party the assessee or the Commissioner may 
consider relevant 

In Hanmantram Ramnalli v Commissioner of Income tax Bombay 
1945 I T R 203 the Bombay High Court deprecated the mixing up of 
allegations of fact and statements of fact with arguments and questions of 
law There should either be a paragraph or paragraphs in the case itself 
setting out the findings of fact as such or if such findings have been properly 
set out in the judgment they could ^bc incorporated in the case by reference 
to the relevant paragraphs in ffie judgment The duty to find facts lies on 
the Tribunal and it has to state those facts and the questions of law arising 
out of them 

The Pnvy Counal deprecate tlie statement of questions of law tn an 
abstract form divorced from the facts of the pai;(icular case under conside 
ration Raja Raghunandan Prasad Stngh v Commissioner of Ineotne tax, 
Bihar and Onsso AIR 1933 PC 101 60 I A 133, 12 Pat 305 
1933 I T R 113, In re Cbanmla Dasi 1937 I T R 1 (Cal ) In Bihar 
V Hanbhajan Das 1942 I T R 399 a ca«e under the Bihar Agricultural 
Income-tax Act WiUi pro% isions closely altm to section 66 of the Indian 
Income-tax Act, the High Court point^ out that it could not itself find 
facts and that the Board of Agncultural Income tax must not therefore 
refer a bare question of law without setting out the relevant facts The 
case was therefore returned to the BoaM for resubmission with the 
appropriate facts The Privy Council hare also/said that for convenience of 
reference the questions of law should be assembled and numbered con 
SiWA-miy ^ fne enii oi Ifrie StXled case Mohtrni/odhifQ; of DnrWumjr* v 
Commissioner of Income tax Bihar and Onssa 1933 I T R 94 Two 
or more questions should not be combined and rolled up in the form of one 
question In te Gopiram Gobtndram 1936 I T R 157 I L R (1937) 

1 Cal 697 The Bombay High Court in In re Maharaja, of Patuda v 
Commissioner of Income tax 1943 I T R 202 deprecated the putt ng o* 
questions m a negative form 

a statement of a case under section 66 ought to be 
up in such a form as to Slate with precision and in a condensed form 
(the usual and most convement practice is to do so in numbered paf® 
graphs) all the facts and proceedings mthronological order which 
led to the question of law arismg The statement of facts ought to 
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framed in such a form as whilst stating CDinp!ettt> and impartially 
every relevant fact to show what is the question of Ian to whtdi suci 
statement of facts has given birth To use a colloquial illustration the 
statement of facts is the matnx the question of law is the product and 
the statement should conclude by framing in the most dear and concise 
language the exact queshon of law and the section under idiich it 
arises per WaUh C / , in In re Lachmandas Naratndas 1 I T C 
378 47 All 68 AIR 1925 Att 115 

The case stated is m fact an argumentative expression of his opuuon 
as to the law to be applied in the course of which certain facts mci 
dentally appear It is his first duty to state dearly and fully the matena! 
facts admitted or proved m evidence before him To adopt anj other 
cour‘;e must m most cases result in embarrassment and uncertainty 
when the matter comes before the Court for its decision the Court 
being bound the findings of fact arrived af per lyaason MtlUr, 
C J m Raja Shtvaprasad v Creum 1 I T C 384 4 Pat 7i 

It IS the duty of the Commissioner to find all the relevant 

facts he is required aboie all things to state the facts upon 

which the questions of law most be decided per Ronktn C J , in 
Ananda Mohan Saha s ease 3 I T C 1 


The Commissioner should state specifically what facts arc admitted or 
proved Merely quoting the submissions of the parties is insuffioent He 
must not make an> mis statement and if he does so they are not binding 
on fte Court Commissioner of It eotne tax Dombav \ Remngton Type 
writer Co 3 I T C 166 52 Bom 726 His findmgs of fact should be 
definite and adequate Commissioner of It come tax Domi-ay \ Ahmedaheui 
New Colton IIilU Co 3 I T C 91 52 Bom 669 A I R 1928 Bom 
510 \Vhen a question was formed in the following manner tna , whether 
on the facts of the case the sura oT was nghfl> included m the 

assessment' the High Court returned the proceedings to the Commissioner 
and asked him to state more speafically the particular point of law that 
arose It is not for the Court to investigate the facts for the purpose of 
finding out if some point of law could be extracted and then to determine it 
Commissioner of Income tar Burma v S A R Firm I93S I T R 
64 The use of the words lo the arcumstances of the case witliout a more 
precise reference to the circumstances is to be deprecated since it casts on 
the Court the duty of searching out the circurastanOes on which the questions 
are founded Punjab Co-oferatitr Bant v Commissioner of Income-tax 
Punjab 1938 1 T R 355 


A question of law should be «o framed as to enable the Court haring 
the reference to decide on the facts wfxat is the answer to the question It 
should not be «o framed as to assume hypotheses compelling an amwer m 
one wav c^v when the hypotheses themselves have to be tested ChengaJ 
toraiaChetirs case 2 IT C 14 48 Mad 836 A I R 1925 Mad 
1242 

An order on an apphation for a case to be stated should be separate 
from the ca«e stated to the High Court Hie former will give reasons m 
to wh> the Commissioner refers a point to the High Court or refuses to do 
so while the other wiU confnc itself to the actual points referred In re 
Kruhra Kumar Ghose 5 I T C 295, AIR 1931 Cal 513 
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Per Lord Sumner in Lysaght v Commiis\oners of Inland Revenue, 
(1928) A C 234, 13 Tax Cases 511 'Tt is certainly much to be 
wished that ihi^ Commissioners should be scrupulously careful to say 
that they ‘find a conclusion of fart, arrived at from other facts found, 
or if they only mean to apply the law as they understand it to be and 
not to draw any conclusion of fact, should say that they hold so and 
so in accordance with what they conceive to ^ the law, for a deMte 
on the meaning of a case stated is an unsatisfactory prelude to a debate 
on the general law applicable 

Their determinations of questions of pure fact arc 
not to be disturbed any more than arc the findings of a jury unless 
it should appear that there was no evidence before them upon which 
thej, as reasonable men could come to the conclusion to which they 
ha\c come and this cacn though the Court of Revieav svould on the 
evidence liave come to a conclusion aitirdy different from theirs 
With Ihcir rulings upon questions of law it is entirely different The 
Court of Review is quite entitled indeed I think bound to overrule 
their deasions if they think them erroneous What I have many times 
m this House protested against is the attempt to secure for a finding 
on a mixed question of law and fact the unassaiLability which belongs 
onl) to a finding on questions of pure fact This is sought to be 
effected by styling the finding on a mixed question of law and fact a 
finding of fact What is the proper construction of a statute, or of any 
other printed or written document, is a question of law 

It IS essential, therefore, ^at the Commissioners should 
when bating a case dearly set forth the conclusions of law at which 
they have arrived and separate and distinct from these, the condusions 
of fact at which they have arrived ”, Per Lord /ilkmson in 

Great Western Ry Co v Botrr, 8 Tax Cases 231, (1922) 2 A C 1 

*A case should not be so stated that one of the parties is ruled out 
by an averment that the Commissioners found as a fact something 
that IS being raised as a point of law’, Per Fanvell, / / m Vrw 
7ealand Shpptng Co \ Stephens, 5 Tax Cases 553 

“ the Commissioners ought not to state either side out 

of Court by stating imder the guise of fact that which is really law 
But this does not mean that the Commissioners ought only to state the 
arcumstances and leave the Court to draw its own condusions of fact 
as well as law The Commissioners are bound to find the facts In 
finding the facts they are bound to act upon legal principles and upon 
evidence whidi in law can support their finding, and Oiey ^ould state 
their findings of fact, but if th^ are required to do so and if it be 
possible—sometimes it might not be—^then I think they should upon 
whiqh they have come to that condusion m order that the Court may 
judge whether in law those circumstances afford any evidence for the 
condusion of fact to which the Commissioners have come”. Per Sie^ 
dale MR m Ne^v Zealand Shipping Co v Thew 8 Tax Cases 203 

"No doubt there are many cases in which Commissioners having 
had proved or admitted before them a senes of facts may denve there¬ 
from further condusions whtdt are themselves condusions of pure fact 
But in such cases tlie determination in point of law is that the f^^® 
proved or admitted provide evidence to support the Commissioners 
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conclusion I think it would tend to clearness and be m closer accord 
with the (law) if CommissKHiers in such a case would slate that the 
question of law is whether the facts formed or admitted can support 
Aeir further conclusions of fact Per Vucount Smon m Bomford v 
Osborne, 1942 I T R 27 (sup ) 

Admissions by parties —The Income tax Authonties are bound b> 
their admissions and the Court amH not resurrect a question uhich has been 
answered by the Department it*elf in favour of the assessec Chamber of 
Commerce Hapvr v Commisnoner of Income tax V P 1936 I T R 397 
58 All 1003 A case of this kind is however unlikely to arise now that 
the Commissioner s dual role has disappeared Similar considerations would 
also apply to the admissions of the assessee 

Hypothetical questions—^The High Court will not answer academic 
questions eg when the question will not recur so far as the assessec is 
concerned and the assessee itv any e\cnt is not entitled to or has no mien 
tion to claim a refund of tax already paid Surpai Stngh v Commtsstoner of 
Income lax, Bengal 1943 I T R 549 Khcmjt Wal}i 6 Co v Commtssxoner 
of Income-tax B & 0, 1945 I T R 421 

Amendment—Case stated—The practice in the kiutcd Kingdom is 
to permit the amendment of the case if both part es agree But the Court 
of Appeal and the House of Lords wiU not permit any points to be raised 
which are not raised in the High Court m the first instance see City of 
London Contract Corporation V St^es 2TaxO$es239 Apthorpey Peter 
Schoenhofen Brentng Co 4 Tax Cases 41 In the same way, there is little 
doubt that in regard to cases in India the Privy Council will not take notice 
of a point not raised before the High Court 

Remission —See the remarks of the Privy Council in the case of the 
Trustees Corporation 57 IA 152 54 Bom 437 AIR- 1931 PC ISJ, 
deprecating the unnecessary remission of cases under sub-section (4) 

Hearing—Right to begin —In the ab>cnce of any rules on the subject 
made by a High Court the appellant ».e, the party at whose instance theTri 
bunal makes the reference will be heard first and also have the right of 
reply Rulings given when the Commissioner was the referring aulhonty 
are of little mterest now 

Applications under section 66 (2) —According to the Rangoon High 
Court Commissioner of Income fax Burma v Kohne Diary 1938 IT R. 
502,AIR 1938Rang 260 (FB) it would be wrong to require the appear 
ance of the Counsel for the Commissioner (now, the other party) in the 
first mstance m respect of such applications as most of them do not raise 
any ^luestion of law and may be dismissed m Imme If after heamg the 
applicant the Court desires to hear the Commissioner’s Counsel, the case 
can be adjourned for heanng llic latter 

Costs —Broadlj speaking, costs fdlow the event, at d n coaie-la’t cases 
do not form an exception to the rule tha ihesuccessful party recovers Trom the 
other party the costs necessary to enable him to pbcc the case before the 
Court «ee In re lagannaih "Vasudeo Pandtl 45 Bom. 1177 and cases cited 
therein \\^erc the success is partial the Court will u<c its discretion In 
Ktlling Valley Tea Co v Secretary of State 1 IT C 54 48 Cat 161 and 
Btrendro Kuhore Manikya v Secretary of State, 1 ITC 67 48 Cal 766 
each part) was made to bear its own costs as both parties advanced c l a im s 
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much beyond them rights Where a subsequent admission by the Commis¬ 
sioner rendered an answer to the reference imnecessary, the Commissioner 
was made to pay costs, Champalal v Commissioner of Income tax, CP, 
7 IT C 148 (Nag ) Similarly where a reference ivas made by the Com 
missioner under a misapprehension of facts for which the assessee was res 
ponsible, the latter ^vas made to pay costs Barakumar Banja Ramcharon 
Singh V Commissioner of Income tax, Bihar and Onssa, 6 I T C 190 
Varying amounts have been given by High Courts as costs, eg, In re 
Aurangabad Mills, 1 ITC 116, 45 Bom 1286, see also Gtrtanlal Rasiklal 

V Commissioner of Income tax, Bombay, 7 IT C 209, where costs were 
taxed as on the Original Side On the other hand, Madras and Allahabad 
have allowed lump sums as costs 

High Courts usually include m costs the fee of Rs 100 deposited under 
this section In re Radhey Lai Balmukund, 4 ITC 454, 52 All 991, and 
the Allahabad High Court have ruled that if the assessee is awarded costs 
against the Crown without any exception llie fee should be included in the 
costs In re Lackmandas Baburam, 1933 ITR 275, AIR 1933 All 853 
While stating that in the absence of authority, it would have held the fee 
not to be part of the costs of the reference, the Rangoon High Court decided, 
to fall m line with the praaice of Madras AJlahabad and Patna, Commis¬ 
sioner of Income tax, Burma v Milne, 1934 I T R 28 

The authorities were reviewed by the Bombay High Court, m Manohar 

V Commissioner of Income tax Bombay, 1936 ITR 417 and it was held 
that while the Court had no jurisdiction to order the refund of the fee as 
such and could deal with it only as part of costs an order directing tlie 
Commissioner to pay costs should be held to include the return of the fee, 
as part of the costs of tlie assessee When the assessee is ordered to pay 
costs It would be open to the Court to give the Cwnmissioner his costs less 
the fee of Rs 100 

While a successful assessee would ordinarily be allowed his costs, includ 
mg the refund of the fee of Rs 100 an unsuccessful assessee would not 
except on special grounds be allowed credit for the fee of Rs 100, which 
he would have to bear m addition to paying the lull costs to the Commissioner 
Commissioner of Income tax v Central Popular Assurance, Co, 1939 ITR 
5S6 (Smd) , Mohammad Mohsin Mamk Boish v Commissioner of Income 
tax. 1940 ITR 247 (Lah ) 

As the discretion is given to the Court it cannot be delegated to the 
Taxing Officer or other officer of the Court see Lambton v Parkinson 
(18^) 35 WR 545 It is only the discretion that cannot be delegated and 
the Court may award costs on the usual scale, subject to ched^ by the Taxing 
Officer 'Hhtn Tt^vnacccb -ait tA ^ vmftawct sii 

costs are usually allowed to the other part) No court fees are paya^ 
Kkemchand Ramdas v Commissioner of Income tax (5'tnd), 6 ITC 360, 
AIR- 1933 Sind 148 

The proceedings relating to a reference start with the assessee s apP*‘ 
cation under section 66 (1) and it is therefore open to the High Court to 
deal with all costs from Uiat stage ^ in a proper case, the Taxing Master 
may allow the assessee, if he is allowed costs, the cost of advice m settling 
the application and similarly to the Commissioner, if he is given costs tlic 
opsts of getting the reference settled by the Government Solicitor an 
Counsel It is however discretionary to ffie Taxing Master to deci e 
vvhethcr a case was of sufficient importance to justifj the Commission*^ ‘ 
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•adopting this course ^ir Ckitiuhhai Madhailal v Commissioner of Income 
I T R 148 Tbist ruling was gi\en before the Appel 
late Tribunal was set up In the United Kingdom the Scottish Court 
disallowed costs for getting the case settled by the Commissioner—see 
Scottish Union and National Insurance Co v Inland Revenue, 26 T P 
•489 but the English Court allowed them on the ground that such costs save 
costs of the hearing—see Manciiester Corporation v Sugden Gresham Life 
Insurance Co \ Bishop 4 Tax Cases £9a \ 

Costs m respect of applications under section 66 (2) should ordinarily 
he settled with reference to whether there was a question of law and not with 
reference to the ultimate success on the question of law after a fefer en.i-.,e u 
made Central Talkies Circuit \ CoMimtxjiowcr of Income tax .Z7o?n&oy 41 
BomL.R 919, 1939 IT R. 629 Dhanrajmtd Chitandas y Commissioner of 
Income tax Stnd 1942 IT R. 384 An assessee whose application under 
section 66 (2) has been dismissed by the High Court and who has been 
Ordered to bear the costs of the case cannot claim that the costs be met out 
of the deposit of Rs 100 Balchond JnLxmdas v Commissioner of Income 
tar Sind 1942 ITR 507 


Costs—Resident agents of non residents —In re ll tleoek \ Pinto & 
^0 9 Tax Cases 111 under section 4 (1) the point was raised in the 
United Kingdom whether an order for costs could l» made against the resi 
dent agent of a non resident assessee It was contended on behalf of the 
agent that the payment of the duty m question could not be enforced against 
the agent and therefore no order for costs could be made against 
him The Court of Appeal held that the possibility of enforemg the duty 
.against the agent was not in issue before them and that so far as they were 
concerned the appellant on the case «tated by the Commissioners was the 
resident agent and that the Court were onl\ concerned with the appellant as 
«o stated namely the resident agent 


Privy Council—Costs— S€f section 66'A and notes thereunder 


Security for Refund—It is not open to die Cbmmis'oner when 
making a refund of tax as a consequence of a decision of the High Court 
adverse to him to ask the a«sessce to give 'Ceunty for paj-ment of tax again 
if an appeal by the Commissioner to the Pnvy Counol succeeds or if the 
Commissioner finds it possible on further enquincs to arrange for a re 
assessment Commissioner of Income tax Bombay v Bombay Trust Cerpo- 
ration 1936 ITR, 323 60 Bom. 900 (1937) J ML.J 200 (PC) 

The High Court however lOay permit the Commis«ioncr to postixme 
refund till the appeal to the Pnvy Council is d spoked of The section gii-es 
no ngbt to fiie asscs'ce to be heard w» Vhvs cola!^«^YWl 


Interest—In the United Kingdom the interc t paid V> the assessee on 
the tax refunded is fixed b> the High Court here it is fixed by the Com¬ 
missioner The Commissioner has a d «crction m the matter and unless he 
arts flag^tJ> aga nst equity and good conscience ” no Court can interfere 
with his discretion The rale must ob\ lornly depend inter a/io on the market 
rate of interest from lime to tunc 


Junsdiction—Original or appellate—In Birendro huherc l/criiira 
' Secretary cf State 1 ITC 67,48 Cal 766 the Calcutta High 0)urt held 
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tliat, though when hearing a reference it really performed the functions of a 
Court of Appeal, the test for the pun>ose of right of audience of Counsel, 
Attorneys, etc, should be the residence of tJie assessce or his place of busi¬ 
ness Therefore, if sudi residence or place «aj outside tlie limits of original 
jurisdiction of the Court, only Vakils and not Attorneys, could appear In 
Ro]Q Probhat Chandra Darua's tase, 1 ITC 414, 52 Cal 546, the same 
Court suggested that income-tax cases came neither under the onginal nor 
the appellate jurisdiction of the High Court, but under a special jurisdiction 
The Court has since made rules under whidi all references under the Income- 
tax Act arc dealt with by a Special Bench, before whom Vakils and Attorneys 
can appear In connection with an appeal to the Privy Counal Commts- 
Sioner of Income tax \ Hungerford investment Trust, 1935 ITR 188, 
62 Cal 671 (see notes under sedlton 66-A) the same Court decided that 
Income tax cases came under the High Court's “special jurisdiction— 
neither “ original " nor " appellate' 

The Madras High Court held in Chxef Commissioner of Income tax v 
North Anantopur Gold Altnes, 1 ITC 133, 44 Mad 718, that the Court 
cacercises original jurisdiction in deciding income-tax references, but this 
view was not accepted bj the Pnvy Council—sec Alcock Ashdmtm case, 1 
ITC 221.50 I A 227, 47 Bom 742 

In Inrt Aurangabad Mitts, Ltd, in C 119,45 Bom 1286 the Bombay 
High Court held Uiat, m view of the fact that the reference is made by an 
ofRtcr within the local limits of the original jurisdiction of the Court, costs 
should be given on the Ongioat Side scale 

Decision of High Court—How far binding—Neither the Commis 
sioner nor the assessee can gd back on the High Court s judgment under 
section 66 (5) except by appealing against it m accordance with section 66-A, 
Tehri ease. 1934 ITR I, 61 lJ\ 1 

Every case should be reassessed m Uie light of the High Courts orders 
after notice to the assessee It is not enough to say that a material alteration 
in the hgure of assessment is not expected and that therefore no reassessment 
need be made, Basant Bat v Secretary of State, 5 IT C 441, A.I R- 1932 
All 372 As to the extent tlial the Commissioner should reopen assessments 
declared wrong by the High Court eec Tribunal Trust v Commissioner of 
Income tax, Punjab, 1944 ITR. 370 whidi, however, relates to a penod 
when under section 33 (as it stood) there was no limit of tune witJun which 
the Commissioner could exerase his revtsional pow ers Under section 33 A, 
now, if an application for revision is present^ in time, the Commissioner 
must set aside assessments which have been subsequently found to be wrong 
m the light of decisions of the High Court or the Privy Counal 

The Commissioner is evidently under no obligabon to re-open the cases 
of other assessees unless they arc within time to appeal under section 30 and 
do so appeal 

Authoritiesdifferent provinces differing on facts—The Income 
tax authorities m awrovmce are not bound by the findings of fact of the 
authonties in another^and if they differ, no question of law arises merely 
because of the differen'w, L R M S T Ckethyar v Commissioner of 
Income tax, Burma, 3 IT C 416 
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Delay in appeals —No question of law arises in connection with non 
condonation of d^y in presenting an appeal, and therefore no reference lies 
to the High Court, /Too C/iethjar v Commustoner of Income tax, 2 IT C 
98, but a reference can arise as to whether the time bar had been nghtly 
applied or not for the correct application of the time bar may be a question 
of law 

Facts of preceding years—In regard to questions like residence, 
though the question of each >ear s liability is a separate issue the facts over 
a penod of years may be taken into account to order to get a clear picture 
as to the position m the year in question. See per Lord Sumner in Levene 
•V Commissioners of Inland Revenue (1928) AC 217 13 Tax Cases 486 
Even facts relating to subsequent years can be relevant 

High Court bound by findings of fact —It is not open to the High 
Court to consider the facts and then order the Commissioner to alter bis 
findings of fact and then refer the questions of law that anse That is to 
say, the Commissioner s findings of fact roust be accepted and only such 
questions of Ia\s considered a» arise from the findings of fact In re Bmja) 
Hukamchand 5 I T C 303 (Cal ) The fact that some other findings of 
fact might give rise to other questions of law gives no junsdiction to the 
High Court to consider such questions of law. Commissioner of Income tax 
V /Ir Ar S M Somaswtdaram Chelttar 2 IT C 61 It is not open to an 
assessee in any case, to omit to produce relevant evidence before the Income- 
tax Officer and then to raise questions of law depending on the mvestigatioo 
of this evidence In re Baldeodas Ramesvar, AIR 1931 Cah 761,5 IT C 
476 

Findings of fact mil ordinarily be presumed to be complete, and the 
ca«e will not be remitted bade to the Conumssioner for further findings un 
less there are obvious lacunae T S Firm v Commisstoner of Income tar, 
SO Mad 847 AIR 1927 Mad 732 

“The Court has no jiinsdiction to consider the findings of fact amved 
at by an Income-tax authonQr and it is immaterial whether the grounds 
stat^ for these findings are sound or unsound or whether no reasons at all 
have been stated per Carr / m E U Chetlyar Firm’s ease, 4 IT C 464, 
AIR 1930 Rang 224 

Mr Scrutton m his very excellent argument suggested that the facts 
were all wrong Wdl they may be all wrong I tannot help it The only thing 
sent to us is these facts, and it is points of law upon these facts that we have 
to decide’ per^ L Smith LI ,\n Apthorpev Peter Sehoenhofen.Brewmg 
Co 4 Tax cises 41 sec also Sungei Rmchmg Rubber Co v Commissioners 
of Inland Revenue, 133 L T 670 

It IS not a question of tsfaat was before the Commissioners, but what 
tlie facts were You cannot escape paying income tax because some one 
raised a wrong question before the CtOTmissioners " per Lord Esher, MR, 
m Blake v Imperial Brazilian Ry, 2 Tax Cases 58 

If there had been a misundertanding the Court may stram a point to 
put it right and if the Commissioner fails to incTude or to allude sufficiently 
to some topic that was brought before bun tiy evidence, the Court may agree 
to put that nght but it will not remit a case for findings on additional facts 
m respect of which the assessee led no endoice before the Revenue officers. 
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Bird Co -v Comm%sstoners of Inland Revenue, 12 Tax Cases 785, 1925 
S C 188. 

Counsel for the assessee argues that we are not entitled to look beyond 
the Commissioner’s specific findings of fact, and that if they are not sufficient 
to justify his opinion, we must either refer the case back or decide m favour 
of the assessee The point of Jaw to be decided is not a hypothetical 

point but a specific point raised by the facts of the particular case The 
documents and proceedings annexed to the statement of the case are annexed 
for our consideration and i\e are entitled to look at them To shut our eyes 
to them because there is no specific reference to them m the body of the 
statement appears to me to be a tnfle pedantic ", per Panckrtdge, J, inln re 
George & Co, 1937 IT R 12,ILR (1937) 2 Cal 7 


"Where a Commissioner %vas asked to state a case regarding the admissi 
bihty of certain deductions from the taxable income, and he determined on 
the evidence before him whether the various items in dispute ought to be 
allowed as deductions or not, it was held that Commissioner's decision was 
one of fact on tlie evidence before him and that there was no question 
of law for the High Court to consider, Dr R H Stngha v Commissioner of 
Income tax, Burma 5 IT C 188 

Fact and law—As to the difference between fact’ and hw and the 
extent to which the High Court is boimd bj the findings of the Tribunal 
the following dicta may be referred to 

To draw an inference of fact from evidence before you is not a question 
of law at all The inference is a question of fact just as much as the direct 
evidence of fact per Lord Esher tn R v SfcetolComnnssionerf of Income 
tax (In re G Fletehcr), 3 Tax Cases 289, Commwsiaiier of Income tax, 
Burma i, B M Chelltyar Firm, 4ITC 111,7 Pang 635, AIR. 1930 
Rang 4 Whether a fact has been proved when evidence for and against 
it has been admitted, is necessarily a pure question of fact Nafar Chandra 
Pal Choudhury v Skukur Sheikh 46 Cal 189 (PC) 

If the Commissioners have misconstrued a section of an Act or have 
not done or applied their minds to doing that which the section directed, or 
if it IS clearly shown that they have included in ctoming to their result, some 
clement—where the result is one of money and value—whidi they ought 
not to have included, or vice versa an appeal to the High Court willhe,/’ 
and O Steam Navigation Co v 4 Tax Cases 177 

The facts of a case are not before the Court m the matter of proof, but 
mey are before it in tlie matter of findings, Jlfacpherson & Co v Moore, 6 
Tax Cases 107 


j proper inferences to be drawn from admitted facts may involve 

le^I consideration^ and questions of law and fact being sometimes diffici»S£ 
lac whether the Income tax Officer 

a ^ ScolUsh Provident InsUhiMii v 

Madroi /yer a Commissioner of Income tax, 

510 A I R 1930 Mad 449 Commu 
i 19371 TR 664 (following certain 

«f h\v ml The prt^ efTect of a proved fact is a questiOT 

Dhanmhl v Motuagar. (1927) I L R 8 Ijh 573 (P 0 ) 
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^ardar Jndra Singh v Conimissxontr of Income tax B Sr 0 ^ 1943 I T R 
\(i, Commissioner of Income tax MadrasThe Shanmugham Rubber 
Estate mo I T R 329 

Though stated as a point ol law the Court may declare it to be one of 
fact Metropolitan Water Board v Kingston Union Assessment Com 
mittee (1925) 2KB 529 and a mere question of fact cannot be converted 
into one of law by merely asking whether as a matter of law the ofScer 
oame to a correct condttsior; on a matter of fact Commissioner of Income-tax, 
CP V Laxmtttarain Badridas 1937 I T R 170 (PC) Manohardas 
% Seeretar^ of State 1945 I T R 356 (All ) 

Whether on the facts stated the case falls imder a particular section or 
not is obviously a question of law and it is always open to an assessee who 
desires to ai^e the legal consequences of facts to reqmre a reference as to 
whether the Commissioner has attnbnted m law the correct legal consequences 
of the facts he has found Commissioner of Income tax Burma v Zaven 
1937 I T R 664 Commissioner of Income tax, Smd v Central Popular 
Assurance Co 1939 I T R 293 

If the Commissioners find something as a fact the Court is entitled to 
look and see whether there were materials on whidi they could properly 
find it, English Croum Spelter Co v Baker 5 Tax Cases 327 Amencan 
Thread Co v Jo^ee 6 Tax Cases 163 Commissioner of Income-tax 
Burma V £ M Ckelt^ar Firm 4 I T C 111 7 Rang 635 AIR 
1930 Rang 4 

On the other hand if the tnsufficienqr of matenaU is due to the neglect 
<of the assessee the insu/Iiaen^ cannot be used in order to throw over a 
question of fact the cloak of Uw Ramanatha Reddutr v Commissioner of 
income tax Surma 3 I T C 10 6 Kang 175 AIR 1928 Rang 152 
The High Court will not declare the findings of fact by the Tribunal as 
altogether vitiated so long as there are materials to support the finding 
apart from confidential materials not communicated to the assessee Seth 
Gurtnukh Stngk v Commissioner of Income tax Punjab 1944 I T R 393 
If the Commissioners find a fact, the Hi^ Court cannot question it 
unless there is no evidence to support it If however the Commissioners 
state the evidence which was before them and add that upon such evidence 
the} hold that certa n results follow it is open to the Court to say whether 
the evidence justified what the Commissioners hdd Bonner v Basset 
Mines 6 Tax Cases 146 American Thread Co y Joyce 6 Tax &ses 163 
The decision of the Commissioners must not be inc<on3istent with their 
■own findings of fact and if it is the Court will interfere on the ground that 
they have misdirected themselves Havmg found for example that an 
itaa o! expetsditvrc zvf, cost ol aeqa ssiioii o! a site and buddings n-ss 
exclusively laid out for the assessee s trade th^ cannot simultaneously hold 
that the item relates to some other trade (» e of letting premises) merely 
because the assessee sub-let a part of the buddings which he found surplus 
and thus reduced his loss Allied Vewspapers y Hmdley 16 A T C 410 
(C A ) Similarly they cannot in amvuig at a conclusion assume a fact 
whidi they have not found SeammeU and Nephew Ltd v RozAes 17 
A T C 324 (K B ) 

It IS as a rule a point of law whether there i< evidence on which a 
certain finding of fact can be made If the true question of hw is 
whether on the evidence it was pos^Ie for tlie Commissioners to come 
1—147 
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to a certain conclusion of fact, the assCssee may request the Qiurt to 
send the case back, in order flat the facts proved before the Commis¬ 
sioners may be set out to enable the "assessee to raise the point of law 
whether it was possible, on such facts or such evidence, to cpme to the 
conclusion of fact But tins objection to a case must be taken tn 
fletcher-MouJion, L / , ta New Zealaitd Shipping Co, v Stephens, 5 
Tax Cases 553 

" That would be a question of law, a question of evidence or no evi 
dence, but if there is any evidence at all, then it is for the Commissioners 
and not for the Court,” per Farewell, L J, {ibid ) 

" I only say with regard to the finding of the Commissioners that ft 
seems to be based entirely upon a misapprehension, and therefore I 
cannot look upon their finding as a distinct finding upon a question of 
fact, upon which there is nO appeal I think I have all the facts before 
me and can determine what is the proper conclusion of law to be dravm 
from them,” per Bray, /, in Merchiston Steamship Co v Turner, 5 
Tax Cases 520 

** It is undoubtedly true that, if the Commissioners find a fact, it is not 
open to this Court to question that finding unless there is no evidence to 
support It If, however, the Commissioners state the evidence whii 
was before them and add that, upon such evidence, they hold that certain 
results followed I think it is open, and was intended by the Commis¬ 
sioners that It should be open, to the Court to say whether the evidence 
justified what the Commissioners held. They have carefully 

stated the evidence, but they have not, m ray opinion, to use the wori& 
found in one of the authorities, * stated the appellants out of Court' ” 

, per Cozens Hardy, hi R, m Stanley v Gramophone and Type 
writer. Ltd, 5 Tax Cases 358, (1908) 2 K.B 89, see also per Hamilton^ 

J, in Amenean Thread Co ▼ Joyce. 6 Tax Cases 1 
” Now, the question where an artificial person like a Corporation 
resides is clearly not a pure question of fact It woidd not be so even in 
the case of an individual It is a pure question of fact whether an 
individual was in a house on a particular day or on a particular senes 
of days, but you cannot say whether those acts or presence are sufficient 
to make him a resident m that house Until you know what in the eye of 
the law 13 sufficient and is necessary to constitute residence If that is 
true of an individual, it must be still more evidently true in the case of 
a Corporation in which the word ‘ residence ' cannot m any very natura 
sense be applied Tlie question of pure fact must be decided m 
same way whatever be the system of law in force, and whatever be the 
for wVndi it is necessary to dwrie it, bat when yew comft to * 
question of residence it is easily conceivable that, under different systeiw 
of law, there might be different requisites to constitute residence, a^ 
even under the same system of law, residence for one purpose might 
proved under certain circumstances which would not constitute resiaen« 
for another purpose We therefore have here to see what are tie 
findings of pure fact, and then we have to apply to those the proper le^ 
principles in order to see whether the true deduction from those fact* 

15 that this Company resided m the realm , 

" Now, m findmg questions of pure fact, the tribunal is a tnbun" 
without appeal It is perfectly true that if it finds facts where there 
no evidence, that beomes a maUer of law, and we can set aside 
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i finding, but I cannot doubt that there wa^ evidence to support the Hnduigs 
and therefore they must be accepted by us legally and without cnticism," 
per Fletcher Moulton, L J ,\oThe AmtncanTkreod Co v Joyee,6Tax 
Cases 1 

Where what the Commissioner savs he has found as facts is actually a 
senes of conclusions which are founded partly on pure facts and partly 
inferences which he has drawn from these facts (as to the character of 
certain payments), it is open to and the duty of, the Court to examine 
whether the Commissioner’s findings follow from bis premises, In re Imperwit 
Chemical /nduslnes. Lid, 1935 I T R 21 7 IT C 414 (Cal ) 

" It IS not for us to enter into the question how, on the matenals which 
came before the Inland Revenue Commissioners, we should have dealt 
with the question of fact The Taxes Management Act of 18S0 precludes 
us from looking at the finding of the Commissioners except m so far as 
it IS necessary to sec whether there was any evidence which could have 
supported it, per the Lard Chancellor, tn American Thread Company 

V Joyce, 6 Tax Cases page 163 

'* The facts set out by the Comoussioners arc found them under 
Circumstances when we have no authority to review the finding if it was 
wrong It t$ enough to say that they have found it, and that there was 
evidence upon whidi they might find it, and if they did find it and if 
there was evidence upon whi^ they might find it, there is no question 
of appeal here at all,' per the Earl of Holsbury, 6 Tax Cases 163 
' The first question that has been debated before us is this 

Is the question whether a man is carrying on a profession or not a matter 
of law or a matter of fact’ I do not fcrow that it is possible to give a 
positive answer to that questioa, it must depend upon the circumstances 
with which the Court is dealing There may be circumstances m which 
nobody could arrive at any other conclusion than that what the man was 
doing was carrying on a profession, and therefore, lookmg at the matter 
from the point of view of a judge directing a jury, the judge would be 
bound to direct them that on the facts they could only ^d that he was 
carrying on a profession That reduces it to a quesbon of law On 
the other hand, there may be facts on which the direction would have to 
be given the other way But between those two extremes there is a very- 
large tract of country m whidt the matter becomes a question of degree, 
and where that is the case the question is undoubtedly, in my opinion 
one of fact, and if the Commissioners come to a conclusion of fact 
without having applied any wrong pnnciple then their decision is final 
upon the matter per Lord Stemdale, if R, in Curne v Com 

musteners of Inland Revenue, (1921) 2 K.B 332, 12 Tax Cases 245 
" . If the questions arising in the case are questions of fact 

the determination of the Commissioners is final, provided that there was 
evidence on which they could qome to the conclusion they did, and that 
the Court itself or any membw of the Court, might on the facts have 
come to a different conclusion isperfcctly irrelevant provided that there 
was evidence from which the Coimmssioners* conclusion could be reason¬ 
ably drawn- I do not say that all the authonties on the subject have 
been consistent I rather agree with what Lord Porker said in Fomer 

V Cotton'f Trustees, (19lS) A C. 922, 6 Tax Cases 590 'It may not 
always be easy to ihstinguish betweea questions of fact and questions 
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of law for the purpose of the Taxes Management Act, 1880, or similar 
provisions in other Acts of Parliament The views from time to time 
expressed in this House have been far from unanimous', 1 think the 
reason ts, as has been suggested fay the Master of the Rolfs, that there 
has been a very strong tendency, arising from the infinnities of human 
nature, in a judge to say, if he agrees with the decision of the Commis¬ 
sioners, that the question is one of fact, and if he disagrees with them 
that it is one of law, in order that he may express his own opinion the 
opposite Avay. Undoubtedly the less a judge has tried cases with juries, 
the greater js the tendency on his part to Slink that the view he forms 
on the evidence is the only possible one; but when he has tried innumer¬ 
able cases willi juries and continually finds twelve reasonable and intelli¬ 
gent men taking a different view of the evidence from that which he 
himself takes, he becomes more and more convinced that there may be 
in many states of facts more than one possible view of the evidence, and 
tliat the fact that he would have taken a different view himself does not 
show that the view taken by the twelve persons was necessarily wrong. 


" . . . . They are the judges of fact, and ivhether a man carried on 
a profession is in the last resort a question of fact. The reason why it 
appears to me to be so is this. In my rieiv it is impossible to lay down 
any strict legal definition of what is a profession, because persons carry- 
on sudi infinite varieties of trades and businesses that it is a question 
of degree in nearly every case whether the form of business that a parti¬ 
cular person carries on is, or is not, a profession^ Accountancy is of 
every degree of skill or simplicity. I should certainly not assent to the 
proposition that as a matter of law every accountant carries on a profes¬ 
sion or that every accountant does not The fact that a person may have 
some knowledge of law docs not, in my view, determine whether or not 
the particular business carried on by him is a profession. Take the 
case that I put during the argument, of a forwarding agent. From the 
nature of his business he lias to knrnv something about Railway Acts, 
about the classes of risk that are run in sending goods m a partico/ar 
way, and under particular forms of contract. That may or may not be 
sulfident to make his business a profession. Other persons may require 
rather more knowledge of law, and it must be a question of degree in 
each case. Take the case before RovAatt, of a photographer: Cecil 
V. Inland Revenue Commissioners, Z(>Tiraii'L.'R. 164. Artisamattcr 
of degree, and to determine whether an artist is a professional man 
again depends, in my view, on the degree of artistic Work that he is 
doing. All these cases which involve questions of degree seem to me 
to be eminently questions of fact, which the Legislature has thought fit 
to entrust to the Commissioners, who have, at any rate, from their very 
varied experience, at least as much knowledge, if not considerably more, 
of the various modes of carrying on trade than any judge on the bench 


. . • I very much doubt whether it would be possible forme 

even if I held a different view to decide otherwise. After all, the Com* 
inissioners are judges of fai^, and they have not disijosed to me what 
view of the law they took. 1 cannot possibly say there is no 
I in support of finding. Blit'll the Commissioners have not 
to me upon what view of the law they proceeded, I very much douw 
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whether they have stated a case upon any point which is open to me 
and indeed if I were invited to define exhaustively as a matter 
of law wliat a profession was I diould find the utmost diificulty in 
doing so At the same tune I am not at all dear that the fact 

that there may be two inconsistent findings of fact by the tribunal 
which IS bound to decide facts would m itself justify this Court m 
interfenng That may be the mistake of the Legislature m entrusting 
the dcasion to such a body as the Cbnunissioners or it may be due to 
the infirmity of human nature in sometimes making mistakes , 

per ^erw/Zon / 7 , in Curne v CotnmisMfners of Inland Revenue, 
(1921) 2KB 332 12 Tax Cases 245 

It IS for a Court of law to construe these several paragraphs as 
written documents just as the Courts of law often have to construe the 
answers (in writing) of Junes to questions put to them by the Judge 
presiding at a trial or as such Courts have to construe a correspondence 
between parties I figant to determine whether their letters in the aggre¬ 
gate contain a conduded contract m vvnting In do ng tins the tnbunal 
of law does not usurp the exdusivc junsdictton of the tribunal 
of fact and from facts found by the latter draw a further inference 
of fact It metdy discharges its proper and exdusive function of 
construing wntten documents per Lord Atkinson m Usher's Wiltshire 
Brewery v Druee 6 Tax Cases 399 (1915) A C 433 

This involves the construction of the language of the case stated 
It must be interpreted in the light of common ^owledge and by the 
common sense of the language used but the find ogs of fact as such 
when ascertained are final In the judgment appealed from 

it IS said I can see no such finding of fan in the case This is so 
m terms but in substance it is otherwise Furthermore the judgment 
seems to say that the question whether a given d sbursement is whoUy 
or exclusively laid out for the purposes of the trade or concern’ is a 
question of law and not of fact With this I am not able to agree 
Though the answer to the question may itself be an inference from a 
wide area of facts it rs an answer of fact There is no suggestion here 
that the Commissioners found the facts under any mistake m law in 
duding in that tenn the view conscious or unconsaous that a fact 
may be found when there »s no rdevant evidence to support per Lord 
Sumner {ibid ) 

These findings (of fact) of the Commissioners must be accepted 
and the Courts are precluded from questioning them except so far as 
it is necessary to sec whether there is relevant evidence per Lord 
Parpioot {ibid ) 

Your Lordships were pressed with the usual argument that as the 
county court judge though a judge of law and facts is the sole judge 
of fact, his findings cannot be disturbed if there be any evidence before 
him upon which he as a reasonable man could find as he has found 
That argument is quite sound if it be applied to pure findings of fact 
It is utterly unsound if it be appbed either to findings on pure questions 
of law or on mixed questions of law and fact The rule is analogous 
to that followed in setting aside the verdicts of juries There is how 
ever this vital difference between the t »o cases Junes can only dcade 
questions of fact Tlie arbitrators in these cases can decide questions 
both of law and of fact There is no danger in trials by juries that 
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they will return composite Bndings of law and fact It is wholly lUegiti 
mate, m my view, in cases such as the present, by finding in the words 
of the statute to endeavour to secure for a finding on a pure question 
of law, or on a mixed question of law and fact, that unassailabihty 
which properly belongs only to a finding on a question of pure fact', 
per I ord Alktnjon m Herbert v Samuel Fox & Co , (1916) 1 A C 
405 (a case under the Workmen s Compensation Act, 1906) 

As their determination is conclusive unless it be erroneous in point 
of law, we have no jurisdiction to review it upon any issue of fact We 
could, of course, interfere if it were clear that the Commissioners bad 
proceeded upon a wrong construction of the Act There is 

another ground of law upon which I think, the Commissioners are 
wrong There is upon a true construction of the Act no evidence m 
this case upon which their deasion can be supported They have given 
us the relevant facts in detail, and wc can see for ourselves that taking 
those facts as found there arc no materials at all upon which the con 
elusion they reached can be based If the facts were such that 

on a true construction of the Act a dilTerent conclusion could reasonably 
be reached, then there would be no power in a Court of law to inter 
fere,’ per Carl Loreburu lu Farmer v Cottons Trustees 6 Tax Cases 
590, (1915) A C 922 (a case relating to Inhabited House Duty) 

'In so far as the Spcaal Commissioners are skilled persons in matters 
of business if, on an analysis of tfie business arrangements that have 
been made out of which the case has ansen they came to the conclusion 
IS businessmen that a particular payment has, what my Lord called, the 
accountancy quality of a capital payment or an income payment, that 
is a view to which, m my opinion, the Court is entitled to give great 
weight The position is analogous to the case of a Inal in the Com 
mercial Court before a city of London Special Jury, on a question of 
business and keeping of accounts, where the special jury have expressed 
a view on the issue whether a particular payment is a capital payment 
or an mcoiae payment In suA circumstances the Court ought to be 
very slow to disagree with the skilled opinion ’ per Scott L I , tn 
Commustoners of Inland Revenue v British SaltnsoH Aero Engineers, 
17 A T C 187 

* It may not always be ea^ to distinguish between questions of fact 
and questions of law for the purpose of the Taxes Management Act, 
1880, or similar provisions m our Acts of Parliament The views from 
time to time expressed in this House have been far from unanimous 
but ui my humble judgment, when alt the material facts are fully found, 
and the only question is whether the facts are such as to bnng the case 
within the provisions properly construed of some statutory enactment 
the question is one of law only ’ per Lord Parker of W^dinqlon m 
Farmery Cotton’s Tnutees, 6 Tsx Cases S90 (1915) A C 922 

"It is well settled that when the Commissioners have thus ascertain^ 
the facts of the case and then have found the conclusion of fact whicn 
the facts prove their decision is not open to review, provided (a) tiu 
they had before them evidence from which su<Ji a conclusion cou 
properly be drawn and (6) that thty did not misdirect themselves m 
law in any of the forms of legal error which amount to misdirection 
per Lord Sumner in Lysaght v Commissioners of Inland Revenu 
<1928) AC 234, 13 Tax 511 
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It \^'as for the Special Commissioners to find and 
state all the facts respecting the nature of the office or cmplojincnt aS to 
^hich the question anses It ikas not for the Court to question those 
facts m anj way But the question for the Court was whether upon 
those facts Mr Halt held an office or employment of profit within the 
meaning of the Act That is a question of law per Lord IVrenbury 
in Grcal Western Rathvay Cot itany v Bator 8 Tax Cases 231 (19^) 
2 A C 1 

The facts are ascertained for us There is no doubt that in ascer 
tammg from time to time what is a taxable amount it might have an 
extremely difficult problem but these facts have been ascertained for 
us and I do not think it is competent for us to go out of what has already 
been determined by the tribunal which the Legislature has considered 
suffiaent to determine the form in which such a question if it anses 
should be determined per Lord Halsbury in Smith v Lion Brewery 
Limited 5 Tax Cases 568 (1911) A C 150 

Now partnership or no partnership is a question of fact I agree 
H ith the teamed /lidgc that tt ts a mixed qaeshoa of fact aod taw tn 
this case m the «ense that if the persons who have to ascertain quesbons 
of fact apply a wrong principle of law as to instructing themselves as 
to what Uiey have to And that their Anding of fact is not conclusive 
because they ha\e done it according to wrong pnnaples But if they 
direct themselves properly as to the pnnciples which have to be applied 
then it ts a pure questior^of fact for the Commissioners per Mr R 
Stemdole m Marden Rtgg & Co ond R D Esingge &Co y Monks, 

8 Tax Cases 450 

The question whether what ((hey) did bere was carrying on of (rade 
or an adventure in the nature of trade i$ a matter of law only if in c^iag 
to that conclusion (i) the Coounissioners had no matenal from v^}uch to 
come to their conclusion i or (tt) relied on irrelevant matters or 
excluded relevant matters, or (tit) if they have misunderstood or mis 
construed the statute per Wrolteshy J in Wdhanis v Dames and 
Misbit (1945) 1 All E R 304 

A Ending by the Commissioners that a particular expenditure is in fact 
capital expenditure does not necessarily foreclose a consideration by the 
Court of a particular piece of expenditure in the hght of the terms of the 
Incctne-tax Acts themselves Lothian Chemical Co v Rogers 11 Tax 
Cases 508 

The construction of the charter and bye-laws of a society is not a pure 
question of fact Institution of Civil Engineers v Commissioners of Inland 
Revenue 16 Tax Cases 158 (1932) 1 KB 149 

There is hardly a case m which the question whether a particular 
matter is one of law or of fact does not arise in fact that is a preliminary 
point to be considered before there can be a reference to the High Court 
In addition to the decis ons already referred to cases which have Seen set 
out under the following other seebons in the Act may also be referred to 
Cases under Capital and Incnne—seebon 3 Casual proAts—seebon 4 
(3) (z'lt) those under sections 25 and 26—Succession and Discontmuance 
under section 10—Admissible dednebons Capital losses etc under 
seebons 4 4-A and 4-B—Residence Place of accrual Foreign Remittances 
-ete and in particular Ranusnaiha Reddus^s case 3 I T C 10 m which 
the leadmg Enghsh cases were review e d 
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Estimatmg income is a question of fact, and merely because the Income- 
tax Officer disbelieves the assesses no question of law can arise The High 
Court accordingly refused to issue notice in a case to tlie assessee esen 
though the Commissioner of Income tax referred the case, Sliagwat ffaJzvat 

V Commissioner of Income tax, 3 IT C 48 (All) An adverse inference 
against the assessee in suspicious arcumstances which the assessee cannot 
explain satisfactorily does not gi\e nse to a question of law, Gangaprasad 

V Ibid, 1941 I T R 373 (All ) Where there is a finding of fact that the 
assessee has books of account, an assessment under section 23 (4) as a result 
of his failure to prove the books when called for cannot give rise to a ques 
tion of law, Hoji Alt Muhammad v Commissioner of Income tax, C P, 
1940 I T R 243 The question of the existence of other sets of accounts 
IS one of fact, Rahomal, Kannomal v Commusioner of inepme tax, UP, 
1942 I T R 386 (All ) 

Whether an alleged gift to a lady m a Hindu undivided family is bona 
fide or not is a question of fact and not of law, Seth Gofaldos v Commw- 
sioner of Income tax, 1943 I T R 168 (Nag ) Whether a person is an 
individuj or represents a Hindu undivided family is a question of fact. In 
re Laksktninaratn Gadodia & Co, 1943 I T R 491 (Lah ) , 

The question whether an assessee is a member of a joint family sharing 
in the funds, or whether he is separate, is a pure question of fact which 
must be tried according to law like every other question of fact In re 
Maklian Lai Ram Sarup, 1 IT C 416, A.I ^ 192a All 295 But the legal 
effect of the disruption of a Hindu undivided family and its business is a 
question of law, Natkumal v Commissioner of Income tax, 103 IC 522, 

9 Lah 20l, 5 IT C 23 

Wliether a particular document, on which the status of a family depends, 

13 genuine or fabricated is a question of fact, Chokeylal Murhdhar v Com¬ 
missioner of Income tax, 4ITC 7, AIR 1932 AU 471 

Accountancy—Questions of—As to the extent to i\hich questions of 
accountancy are questions of fact or law, see notes under section 13, Passeft 
and Johnston v Commissioners of Inland Revenue 4 A T C 89, and other 
cases ated thereunder 

Question of degree—Any question which imohes an exercise of 
personal discretion or tlie deteonmation of a matter of degree is essentially 
a question of fact and cannot be a question of law, Stubbs v Cooper, 10 Tax 
Cases 29, (1925) 2 K.B 753 Cume v Commissioners of Inland Revenue, 
12TaxCases24S, (1921) 2KB 332 

Sub section (8) — Tlie use of tlie definite article 'the’ in the other 
sub-sections shows diat the High Court aintemplated is tlie High Court 
having junsdjction over the subject matter, that is to say, over the place of 
assessment Sub section (8) makes certain exceptions to tins prmaple l 

See also the case of Luchnow Ice Association v Commissioner of 
Income tax, 2 ITC 156, where it was held that the Chief Court of 
which took the place of the Judicial Commissioner of Oudh was the " NiP* 
Court ’ for purposes of refcreitqcs ansmg out of assessments in Oudb 
A similar question arose with regard to an assessee resident m Peshawar 
m Toro Gal Boiv Commissioner of Income~tax,^\If C 164 In this case 
the reference was made by the Commissioner to the High Court at Lahore 
and the High Court held that it had no jurisdiction to hear the reference, 
as the ‘ High Qmrt ’ invested with junsdi^on under section 66 in r«pect 
of the North West Frontier Provmc®' was the Court of the Judiaal Com 
missroner of tlie North West Frontier Province Section 66 was subse- 
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quently amended m 1926 the Lahore Court bemg specified as the 
High Court but the section was again amended m 1939 restonng junsdic 
tion to the Judicial Commissioner 

It was deeded by the Bombay High Court m the case of the Indian 
Life Assurance Company Limited 33 BomL.R 36 and m that of Bulchand 
Kesovdas 128 X C. 678 by the Judicial Coirmiissioner s Court of Sind that 
the High Court in respect of assessments in Sind and for the purpose of this 
Act IS the Judicial Commissioner of Sind 

Does High. Coutt include Judicial Conamissionet ?—Under section 3 
(24) of the General Clauses Act 1887 the High Court includes a Court 
of a Judic al Commissioner the dehnibon of a High Court being"* 

High Court used mlh referentt to civil proceedings shall mean the 
highest Cinl Court of appeal m the part of British Ind a m which die 
Act or Regulation containing the express on operates 
It was argued at one time that because the Income-tax Act expressly 
excludes the jurisdiction of Cml Courts the proceedings are not avil 
proceedings and the power giien to the High Court under section 66 belongs 
to it not inherently as a Civil Court but by express legislative provision In 
the absence of a definition in the Income-tax Act it was contended accord 
ingly that for this purpose the Court cannot mdude the Court of a 
Judicial Commiss oner Ramcha> d Gopaldas v Cotfinttsstoi er of Income 
tax but this view was not upbcld 


< 30 «A (i) Wlien any case has been referred to the High 

Court under section 66, it shall be heard 
Refereneei to be heard by by a Bench of not less than two Judges 
J of the High Court, and in respect of such 

to Pnvy Couocd Case thc provisions of section 98 of the 

Code of Oivil Procedure, 1908, shall, so 
far as may be, apply notwithstandmg anything contained m the 
Letters Patent of any High Court established by Letters Patent 
or in any other law for the time being in force 

Provided that where in any reference heard by the Bench 
of the Court of the Judicial Commissioner of the North-West 
Frontier Province, a difference of opinion anses between the 
Judicial Commissioner and the Judge of the said Court, the 
opmion of the Judicial Commissioner shall prevail 

(2) An appeal shall he to His Majesty m Council from 
any judgment of thc High Court delivered on a reference made 
under section 66 in any case which the High Court certifies to 
be a fit one for appeal to His Majesty m Council 

(3) The provisions of thc Code of Civil Procedure, 1908, 
relating to appeals to His Majesty in Council shall, so far as 
may be, apply m the case of appeals under this section in like 
manner as they apply m the case of appeals Crom decrees of a 
High Court 

Provided that notbmg in this sub section shall be deemed 
to affect the provisions of sub section {5) or sub section (7) of 
section 66 

J -148 
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Provided, further, th u the High Court niay, ou petition 
made for the execution of t!ic order of His Majesty in Council 
in respect of any costs amrded thereby, transmit tJic order for 
execution to any Court subordinate to the High Court 

(4^ Wlicrc the judgment of the High Court is \aricd or 
reversed m aopcal under this section eflect shall be given to die 
order of His \fajcsiy in Council m the manner provided m sub¬ 
sections (5) and (7) of section 66 m the case of a judgment of 
the High Court 

(5) NoUung m this section shall be deemed— 

(a) to bar die full and unquahHcd exercise ofHis Majcst>’s 
pleasure m rccciaing or rejecting appeals to His Majesty in 
Council, or odicnvise howsoever, or 

(b) to interfere widi any rules made by the Judicial 
Committee of the Privy Counal, and for the time being m force, 
for the presentation of appeals to His Majesty m Council, or 
their Conduct before the said Judicial ComnnttCL 

History— Before 1926 no appeal Uy to Ihe Pnvy Council m the 
ord nary course flic proiiNO to suU-scction (1) was added 10 1939 

It was decided in the case of the Tala Iron and SUtl Con«/j»y v The 
Chuf Rnenue Auikont^ Bombay, I ITC 206 Uiat a judijmeat of the 
High Court under section 66 of the Incmie-tax Act (section 51 of the Act 
of 1918) IS not a final order or judgment within the meaning of clause 39 
of the Letters Patent of the Bombay High Court that the judgment wns only 
advisory and that therefore no appeal to the Pnvy Council by Though 
express provision has since been nude for appeals to the Pnvy Council, it 
was reaffirmed by the Pnvy Council that the judgment of the High Court 
under section 66 is still only advisory Commusioner of Intome tat Bombay 

V Bombay Trust Corporation 1936 ITR 323 (PC.) 

Review of judgments —There is no provision m the law under wh eh 
the High Court can review or revise its judgment delivered on a reference 
under section 66 Even if it be considered that llie application of section 98, 
Cml Procedure Code attracts other provisions of that Code the judgment 
on a reference is netUicr a decree nor m order, In re Kajon Mol Kalyondas 
41 TC 50 (All ) A IR. 1930 All 211 In determining questions referred 
under secUon 66 the High Court is not functioning as an ordinary Civil 
Court attracting to it the provisions of the Ovnl Procedure Code The 
reference bj the Pnvy Council m Commissioner of Income-tax B & 0 

V Maharaiadhtra) of Darbhanga 1933 IT R. 94 to a formal decree by the 
High Court does not necessitate tlie inference that proceedings under sec¬ 
tions 66 and 66 A are automatically governed by all the provisions of the 
Civil Procedure Code An application for a review of a judgment under 
section 66 does not therefore Jie Seth Afathurdas v Commissioner of 
Income lax C P 1940 ITR 413 (Nag) 

) Difference of opinion.—^Where there was a d fference between the 
^ two judges who heard an application under section 66 (3) (now section w 
(2)) and the case was referred to a Full Bench it was argued that os the 
judges had expressed their views they were functus officto and that in the 
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absence of a majority the opinion of the Commissioner should stand This 
view uas rejected and it was held that the reference to the Full Bench was 
-yalid, Uimr Baksh v Commasu>tt€r of Ifuome-tax, Pmtiab, 5 IT C 402 
12 Lah. 725, A I a 1931 Lah 578 

Orders refusing a reference—Appeals against—Under sub section 
(1) of sertion 66 A, it ts only when a reference has been made that it has 
to be heard by a bench of not less than two judges An application under 
section 66 (2) need not necessarily be heard by a benqh of not less than two 
judges An application for a wnt is neither a referenoe nor an application 
•under section 66 (2) and neither the Act nor the rules made under it are 
applicable to it, whi^ can therefore be heard by a single judge on the on * 
ginal side, In re Bamfedai AfoAaliram 1936 ITIL 25 (Cal ) It all depends 
•on the Rules of the High Court 

In Tohar Afol Uitain Chand v The Crowix, 2 I,T C 301, the High Court 
held that in view of the difference between the provisions of the 1922 Act 
-and those of the 1918 Act the former conferring a right of reference to the 
High Court, the decision in the Tolo cose, 11T C 206, could be distinguished, 
■and that an appeal lay from an order of a single judge of the High Court 
refusing to ask the Commissioner to state a case The same view was also 
taken by the Madras High Court in the case of Shxva Pratap Battudu, 2 
IT C 40 See also the case of Rathan Smgh v Conmisnoner of Income 
tax, Madras, 2 IT C 294 

Even under the 1918 Act appeals were allowed from the orders of a 
single judge—see The North Anottiapur Cold Mxnes v Chief Commissioner 
of Income tax, I IT C 133 and Jubilee Mills v Commissioner of Income- 
Sax, 2 ITC 25 

No appeal (apart from speaal leave) lies to the Privy Council from 
an order of the High Court under section 66 (2) refusing to direct the 
Tribunal to make a reference, neither under section bO-A nor under Letters 
Patent Proceedings connected with the assessment of tax are mainly con- 
•cemed with questions of fact and where both the Tribunal and the High 
Court arc agreed that there is no question of law, it is neither convenient 
nor desirable that the Judiaal Cbmnnttce should be called upon to consider 
such cases Further if an appeal lay under Letters Patent, an appeal against 
an order under section 66 (2)—which both the Tribunal and the High 
Court agreed that there was no question of law—^would he on less stringent 
conditions than an appeal against a judjpnent m a reference made under 
section 66 (1), and the Legislature could not have contemplated such an 
anomalous situaUon, E M Cheltiyar Firm v Commissioner of Income-tax, 
Burma, 5 IT C 18 On the other hand a Full Bench of the Lahore High 
Court held that an order under section 66 (2) refusing to direct the Com¬ 
missioner to make a reference is a 6nal judgment, and that the assessee can 
claim a certificate for leave to appeal if the other conditions are satisfied, 
Feroeeshah Kaka Khel v Commissioner of Income lax, 5 IT C 198 The 
•question was raised before but not d«ided the Pnvy Counal, Ferozeshah 
Kaka Khel v Commissioner of Income-tax 1933 IT R. 219 The Madras 
Patna and Allahabad High Courts have followed Rangoon and dissentel 
from Lahore, O V R S V Arvnaehalam Chettiar v Commissioner of 
Income-tax, Madras, Gurmitkh Ra* v Secretary of State, 1934 ITR. 412, 
Hanhar Gir v Commifjiowrr of Income tax B & 0, 1941 ITR. 246 
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When disposing of an application under section 66 (3) (corresponding 
to present section 66 (2)), ^e Madras High Court overruled an earlier 
decision of the same Court on which the Commissioner had relied when 
refusing a reference and directed him to make a refereni^ Thereupon the 
Commissioner asked for a certificate to enable him to appeal to the Privy 
Council and it was held that the or^r of the Court being interlocutory in 
a matter in which tlie Court ifts m an advisory capacity the Court had no 
jurisdiction to gi\e a certificate cither tinder section 66-A (2) or under the 
Letters Patent Commtsstoncr of Income (ax \ Voora Sreeramidu Cheld, 
1939 I T R 566 


Northwest Frontier Province—Proviso (1) it will seem refers 
onlj to references heard by the Judiaal Commissioner s Court and does not 
cover applications under section 66 (3) 

Substantial question of law—Under subsection (2) no appeal lies 
to the Privy Council unless tlic High Court certifies that the case is a fit 
one for appeal to the Pnvy Council Sub-section (3) deals witli tlie pro 
cedure to be applied when an appeal lies under sub-section (2)” Commiss%oner 
of Income tax U P v Afaluiroj Kumar of Vistanagaram 1935 ITR. 155 
(All) 


Section 66*A is m terms the same as section 109 (c) of the Civil Pro¬ 
cedure Code TTie section is intended to enable an appial to His Majesty 
in Council m cases in which the High Court could certify that the question 
of law involved was one of great private or public importance The grant 
of a certificate under section 109 (e) of the Civil Procedure Code is not 
a matter whidi is left entirely to the discretion of the Court but is a judiaal 
process which could not be performed without special exercise of that dis 
cretion—«ee Banorst Prasad v Kashi fCrishna Narain 23 All 227 TPC) 
and Delhi Cloth Mills v Commissioner of Income tax, 8 I-ah 269 


A certificate will be granted m cases involving questions of public 
importance or cases forming important precedents governing numerous other 
cases Nattu Kesava AludaUar v Govindasami and others 76 I C 811 
On the otlier hand even if the issue is of ^neral importance leave would 
be refused if the matter is not of sufficient importance to the respondent to 
justify his being put to the expense of an appeal to the Privy Council The 
question whetlier through a disruption of a Hindu family a particular member 
had or had not succeeded to the business of the family has not been consi 
dered to be a suffiaently important question of law to justify the grant of 
leave to appeal Naihumal v Comintsstoner of Income tax Punjab A.I R 
1930 Lah 109 So also the following questions vis whether a notice call 
mg for a return of income issued by the Income-tax Officer had been aban 
doned because of subsequent proceedings taken by a Special Income-tax 
Officer whose appointment was invalid and whose proceedings had 
Ignored Lachtram Basantilal v Commissioner of Income tax Bengal 5 
IT C 262 whether after assessing a person for a number of >ears on the 
basis of an accounting year of less than 365 days it is open to the Income 
tax Officer to make up for the accumulated difference by assessing m a 
financial year on the profits of two accounting years M B R 
Malak V Commtssio ter of Incoiietax, CP AIR 1929 Nag 336 and 
^ ^ ^ "S interest paid by a firm to its partners can 

M deducted from ;ts profits Comi iisstaner of Income tax Bombay v Tej 
Cha, das Molumal 1936 IT R. 227 Leave to appeal was also refused m a- 
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case m ^\hlch the issue ^-as whether profits from the gro\TUig and manu 
facture of tea abroad were profits from business, J? if 5 T Ponnuionu 
PiUai V ComwKJjtonrr of Income tax, Madras, 3 IT C 378 t 

The question whether interest awarded under section 28 of the Land 
Acqxusition Act is income or damages (capital) for the loss of possession 
of property was considered to be a mixed question of fact and law and m 
any case not a question of general importance or a siUistaiittal question of 
law, Commissioner of Income-tax U P v BelianJal Shargava, 1942 ITR. 
388 (AU ) 

On the other hand, even though the tax was only R& 3,500, leave was 
given in a case because the question would recur every year and there was 
a substantial question of law. Commissioner of Income tax, Madras v 
Mathias, 1938 ITJL 8. The question whether mcomc from spontaneously 
growing forests is agricultural, is a substantia! question of law, Raju Mustafa 
Ah Khan \ Commtssxaner of Income tax, 1946 LT R. 265 (Oudh) 

The words ' so far as may be ” in sub-section (3) confine the statutory 
right of appeal to the Privy Couoal to the cases described in sub-secbon 
(2) Even though the requirements of section 110, Civil Procedure Code, 
be satisfied, a High Court will be justified m refusing a certificate m arcum- 
stances m which it woul3 not grant a certificate under section 109 (c), Civil 
Procedure Code Delhi Cloth Mills v Commissioner of Income tax, 9 Lah, 
284 (PC) 

Appeal by special leave—Sub section (5) makes n clear that m any 
case It IS open to an assessee to appeal to the Pnvy Counct] by speaal leave 
and that this prerogative right is not affected by the express provision for 
appeals to His Majesty in Council m the ordinary course 

Costs-^The Select Committee added a clause as below — 

" Provided that no such certificate shall be granted ot( application on 
behalf of the Secretary of State for India m (^uncil, unless the High Court 
IS satisfied that if the respondent does not appear at the hearmg of the 
appeal and the judgment of the High Court is varjed or reversed, the right 
to recover any costs which may be awarded fay the order of His Majesty 
m Coimcil to the appellant will not be cxercased.” 

This clause was qmittcd by the Assembly as the result of an undertaking 
given by the Finance Member that lo such cases the Crown would not de 
mand costs 

The High Court has no power, when granting leave to appeal, to impose 
a condition that the appellant should bear the costs of the appeal. Commis¬ 
sioner of Income-tax, Madras v Mathias, 1938 IT R, 8 

Special jurisdiction.—The High Court exercises a special jun^diction 
under section 66 of the Income-tax Act, and rules and orders fraroed by 
a High Court under its Onginal or Appellate junsdictions modifying the 
provisions of the Civil Procedure Code have no application to Income-tax 
appeals which are governed enlirdy by the relevant provisions of the Civil 
Procedure Code and section 66'A of the Income-tax Act, Commusioner of 
Income tax, Bengal v Hungerford Investment Trust. Ltd, 1935 IT R 188 
United Kingdom Law— See section 149 (3) of the 1918 Act which 
permits of appeals from the Court to the Court of Appeal and the 
House of Lards 
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<S 7 No suit shall be brought m any Civil Court to set 
aside or modify any assessment made 
Bar of Ritu m ejva court under thisAct, and no prosecution, suit 
orotherproceedingshall he agamst any 
Officer of the Crown for anything m good faith done or intend¬ 
ed to be done under this Act 

History—^The first part of the section has been the same smee 1886 
see section 39 of the 1886 Act The second part of the section first found a 
place m the 1918 Act 

United Kingdom Law —There are no correspond ng provisions m the 
law in the United Kingdom See however sections 133 (2) and 148 (2) 
under which an appeal, once determined by the Commissioners shall be ' filial 
and conclusive and neither tlie determination of the Commissioners nor the 
assessment thereon shall be altered except by order of the Court when a 
case has been stated as provided by the Income tax Act The law in the 
United Kingdom is goremecl by vactou$ rulings regarding the circumstances 
m which writs of cerhorart and tnandatnus can be granted or petitions of 
nght will he The more important rulings are referred to below 

Scope of section —tThis «ection consists of two parts the first part of 
which saves assessments made under the Act from mterference by a Civil 
Court and the second part gives immumty to every Govemraent officer for 
anything in good faith done or mtended to be done under this Act It wilt 
be seen that m the first part there is no reference to good faith and intention. 
An assessment which is not strictly m accordance with the Act but purports 
to be made under the Act will not be set aside or modified by a Court 
in so far as the assessee does not avail himself of the remedies provided for 
him under this Act, vts appeal to the Appellate Tnbunal, and a reference 
to the High Court under section H N Smgha v Secretary of Stale 
far India 2 ITC 462 5 Kang 825 A.IR 1928 Rang 70 It is only m 
those cases in which the assessee has exhausted all his nghts under the Act 
and IS at the same time the vicUm of an illegal assessment or other proceed 
ing for which no ichef has been provided by the Act that a Ovil Court 
can if at all interfere with an assessment see Holbom Viaduct v R 2 Tax 
Cases 228 Whenever a statute deals with certain nghts it is nght to con 
elude that it deals with the total ambit of those rights and leaves nothing 
outside the provisions of the statute Sheobaran Singh v Kulsutn un bftssa, 
49 AU 367 ^ 

It will be noticed also that the protection from interference by OviI 
Courts is only in regard to assessments The word * assessment ’ has nowhere 
been defined m the Act but obviously it includes the determination of the 

payable by a person including penal assessments under sections 25 and 
28 It presumably also mcludes refunds under sections 48 and 49 inasmuch 
^ ^uch refunds involves as a preliminary the determination of the tax for 
which the assessee is liable 

The first part of the section cleariy does not refer to matters other tl^ 
assessments for example penalties under Chapter Vllt or summary pK>«^ 
ings under section 46 for the recovery of tax, etc. In respect of all such 
matters the Courts can mterferc 
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The Rangoon High Court ruled that a suit lor a declaration that the 
registration of a firm (rr« section 26-A) was ultra vires and void is not 
barred by section 67, since it ts not a suit to set aside or modify an assess¬ 
ment Following the dictum of Lord Cratiworih, L.C, m O'Flaherty v 
M'Dowell, (1857) 6 H L.C. 142, the Court also hdd that a remedy by suit 
was not necessarily ruled out by the existence of a concurrent rem^y under 
the Income tax Act It ts for the Iiumme-tax authorities to consider the 
conscc^uential effects of a declaration by a Court, C T A C T Noehtyappa 
Cheiliar v Commtss\o»er of Ittcomeiax, 1933 ITR. 330, 11 Rang 380, 
AIR. 1933 Rang 330 On the other hand, according to the Nagpur High 
Court, the remedy against an Income-tax Officer's refusal to register a firm 
under section 26 A is by way of appeal to the Assistant Commissioner and 
thence to the Appellate Tribunal and reference on questions of law if any 
to the High Court under setSion 66 and not by way of avil smt against 
the Crown, Governor General tn Cowicd v Mulla ilcUtomed Bhat, etc, 1945 
I T R 10 Nag ) 

Accordmg to the Patna Iii|^ Court, a suit, not to set aside or modify 
an assessment, but to contest whether a claim lor refund had been vahdly 
discharged by the Income-tax department is not barred by section 67, Inder 
Chand v Secretary of State, 1941 ITR. 673 

A detenninatioa of fact bv the Income-tax Officer m the course of his 
proceedings does not bind third parties, and while the assessee cannot invoice 
a Civil Court to set aside the finding third parties can. Secretory of State v. 
Radha Su-amt Sat Sang, 1945 ITR 520 (All.) 

The second part of the secUon gives personal immunity to Government 
officers for anytlung done by them in good faith or intended to be done 
under the Act They are protected from prosecution, suit or other proceed- 
mg With reference to section 270 of the Govenunent of India Act, 1935, 
which runs as follows "No proceedings, avil or cnminal, shall be 
instituted against any person lo respect of any act done or purportmg to be 
done m the execution qf his duty as a servant of the Crown m India before 
the relevant date except with the consent of the Governor General" (the 
'relevant date’ being the date Of establishment of Federation), it was held 
that the motive with which acts are done is immatenal and tliat so long as 
such acts are done in purported execution of duty as servants of the Crown, 
no suit could be instituted against the person without the consent of the 
^vemor General, KesanchaM Kaverlal v Nayudu, etc, 1942 ITR. 413 
(Mad ) In this case, the Assistant of the Income tax Officer was allied 
to have trespassed into the premises of the plaintiff and taken away the 
latter’s account books 

The word ' proceeding' is comprehensive. In Commissioner of Income 
tax V North Anantapur Gold Mines, 44 Mad. 718, 41 ML.J 177, 1 IT C 
133, it was held by the Madras High Court, following In re Onward Budding 
Society, (1891) 2 QB 463, that an appIicaUon under section 45 of th^e 
Spcafic Relief Act is a 'proceedmg' within the meaning of this section of 
the Income-tax Act In the Onward Budding Society’s ease —^a case tmder 
the Companies Act, it was lield, with reference to a secUon which prohibited 
any ' suit, acUon or other proceeding agamst the company ", that an appli¬ 
cation against the liquidator of a company dircdting him to register shares 
was withm the prohibition of the Act 
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". . . gives a siunmaiy mode of enforang nghts which might 

have been prosecuted by a smt m Chanocry or possibly by an action for 
a mandamus at common law It would be impossible to say if the 
circmtous proceeding Mould have been a proceeding against the com* 
pany, that the compendious one is not so also ”—Per Bowen, L J. 
Though the view of the Madras High Court that no proceedmg under 
section 45 of the Specific Relief Act would he against the Chief Revenue 
Authonty was overruled by the Pnvy Council in Alcock Ashdown case, 
50 IA 227, 47 Bom 742, 1 ITC 221 the protection given by the second 
part of the section to officers is evidently unaffected. 

Anything done — ' Anything done ’ mcludes ‘ anything omitted to be 
done” See Chief Commissioner of Income tax v North Anantapur Gold 
Mines, supra and Jolhffe v IVaUasey Local Board. (1873) L.R 9 CP 62, 
also section 3 (2) of the General Clauses Act, 1897, “words which refer to 
acts done extend also to lUegal omissions 

“In good faith”—Under section 3 (^) of the General Clau^es Act 
(X of 1897), a thmg shall be deemed to 1« done in good faith where it is 
m fact done honestly, whether it is done negligently or not 

In Spooner v Juddaw, (1850) 4 MIA 353, yvith reference to sectioa 8 
of the East India Company’s Act, 1780 (corresponding to section 106 of the 
Government of India Act, 1915) which was m the following terms — 

" 'The said Supreme Court sliall not have or exercise any jurisdiction 
m any matter concerning the revenue or concerning any act or acts 
ordered or done in the qoUection thereof accordmg to the usage an^d 
practice of the country or the regulation of the Governor General in 
Council ” the Privy Council observed “ The pomt, therefore, is 
whether the exception of jurisdiction only anses where the defendants 
(the Revenue audionly) liave acted strictly, accordmg to the usage and 
practice of the country, and the regulations of the Governor General m 
Cotuicil But upon this supposition the proviso is wholly nugatory, 
for, if the Supreme Court is to enquire whether the defendants m this 
matter concemutg die public revenue were right in the demand made 
and to decide in their favour only if they acted in entire conformity to 
the regulations of the Governor General in Council, they would equally 
be entitled to succeed if the statutes and charters contained no exception 
or proviso for their protection Our books actually swarm with dea* 
sions putting a contraiy construction upon such enactments, and there 
can be no nhe more firmly established than that if parties bona fide and 
not absurdly believe that they are acting m pursuance of statutes, and 
according to law they are entitled to the spcual protection which the 
legislature intended for them, altbougth thiy have done an illegal act" 

“ I agree that if a person knows that he has not under statute autho 
nt) to do a certain thing and yet intentionally does Uiat thmg, he cannot 
shelter himself by pretending that the thing was done with intent to 
cany out that statute In this case nothing is stated showing that the 
defendants, when they rmde the rate in question, knew that it was not 
allowed by the statute under which they were appointed, and it has not 
been found that the defendants were trying under the colour of the law 
to get money to whidi they had po right, m which ca«c they would n(* 
have been protected by the Act,' per B&ckburn, J, m Selmes v Judge, 
(1^4) L.R, 6 Q B 724, a Highway Rating case in which it was held 
with reference to a statutory provision which said that “ no action or suit 
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shall be commenced against any person for anything done m pursuance 
of or under the authonty of this Act until notice has been 

gnen that such notice was necessary in so far as the rating 

was made bom fide 

Wrong description of asscssee —It was held in A V Sviijlia \ Thi. 
SufLlar^ of ^laie ui Council 2 IT L *162, a Rang 82S \ IR 1928 Rang 
70, that tlie wrong description of the asscssec m the notice issued imder 
section 22 (2) would not make tht. as essm<.nt ultra tires or wholly illegal 
Ultra vir<.s and erroneous are not synonymous terms The asscssee could 
have a\aikd himself of the remedies provided by the Income-tax Act if he 
desired to challenge the assessment The Court therefore declmcd to inter 
fere 

Section 67 not ultra vires of Government of India Act —1 iidtr 
section 32 of the Government of India Act I9l» every person shall have the 
same rcmdies against the Secretary of State for India in Council as he might 
have had against the East India Co ip in if the Gov eminent of India Act, 
1858 had not been passed Relying on this section, it was argued in 
Dr R N Sviwjfiav Secretary of ^tale ^ R^ns: 62v AI lU 192S Rang 70, 
2 IT C 462 that seetiou 6? oi the Iminnc-tax Act was ultra tnres But the 
contention was not accepted. Before 1858 there was no sudi thing as 
income-tax and unless it could be shown that a suit for the recovery ot 
rcvenvic of the nature of inmwe tax vvtouglv assessed would haw lain 
against the Cast India Company before 18»^ no suit for the recovery of 
income tax wrongly assessed coull be vntcrtaiiied Section 176 of the 
Government of India Act 1935 takes the place of section 32 in the old Act, 
ind under the fotmer the nght to sue the Federation or a Provmec is sub¬ 
ject to any provisions that the lcd«.ra] or the Pruvinoiai Legislature niay 
enact within its powers under the Government of India Act 

Jurisdiction of High Courts—Lndvr sub-snrtioii (2) of svciioii 106 
of the old Government of India Act, 1915 (a« section 226 of the new 1935 
\ct) High Courts are prohibited from extfcising 

‘any original jurisdiction in any matter concerning tlie revenue or 
concerning any act ordered or done in he collection thereof according 
to the usage and practice of the country or the law for the tune I eing 
m force. 

It was hdd in Commissioner of /iico*«e/ar v A’’ort/» Aiianlapur Cold 
iltties 1LTC. 133 44 Mad. 718,4111 L.J 177, that this section prevented 
the High Court from issuing a mandamus to the Income-tax Commissioner 
asking him to «tale a case for the deasion ol the High Court. In In re 
Doraisainy I\i.r tS* Co I I TC. 93 45 Bom. 1064 ynd In re ike Bon bay 
and Persia Steam P7o^tgalioii Confany I LTC 97, 45 Bom. 881 the 
Bombay Higli Court held a different vevv The Pnw Council m the -llUoek 
Ishdirxn case, SO Ij\ 227 rV.1 R 1923 P C 138, overruled the view of the 
Alndras Higli Court and confirmed that of the Bombay High Court, on the 
^rounil that the ordtr of a High Court to a Revenue Officer to do h« statu 
t ry duly dil not constitute the vxerctsc of‘onginal junsdiction many in-ittcr 
coiicemmg the revtnue’ sic also. In re Ramjidas \ra!ialiram, 193o ITR 
35 (Cal ) Just as an otvkr directing a revenue ofheer to do his statutory 
<lutv IS not th? exercise of original junsdicgion m any matter concerning the 
nfvvnue (stc Vcock ^ishi}o,i.i’s cart), an order directing him to refrai i 
from doing «omelhiDg which he wrongly bdievcs to be his statutory duty k 
1—149 
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not an exercise of sudi'jurisdiction, Dayaldas KitsJnram \ Commssjoncr 
of I tcome tax, Bovihay 1940 iTR 134 On tlie other hand a suit to set 
aside an assessment on the ground thattlie relevant provision m the Income 
lax Act IS idtra ^rcs of the powers of legislature as laid down m tlie Gov 
eniment of India Act relates to revenue and a High Court has no original 
juri<5diction to entertain the suit Got/emor General in Conned v Raleigh 
Investments 1944 IT R, 265 (EC ) 

The above bar applies not only to tlie original side of tlie three Presi¬ 
dency High Courts but to all original suits sudi as for example under the 
Companies Act before all High Courts Governor General i« Co««rif v 
Shiromam Sugar Mills 1946 ITR 248 (EC) The initiation of a certifi 
cate under section 46 (2) of the Income lax Act is an act done in tlie collec 
lion of Rev aiuc and it is not open to a Higli Court in its original junsdic 
tion to i,rant an injunction (>W) Tlie vvoids according to Uie usage 
force quahfj onlj die iininedialcly preceding words and not 
the words original jurisdiction Also the Iiw for tlie time being in 
force rtlcrs not onlj to the law dircctlj governing the revenue but ill 
relevant laws But tfic real i>oint in such cases is whetlicr tlic authorit) 
concemtd bona fide believed that it was acting in accordancjc with Jaw If 
so the bar m section 226 of tlic Government of India Act will appl> Gover¬ 
nor General in Connetl \ Shiromam Sugar Mills 1946 ITR 248 (F C ) 
The words original jurisdiction m tlie above section are not confined 
to ordinary original civ il jurisdiction and die acU protected are not only those 
in strict conformitj with law but Uiosc done bona fide m th^lichef that they 
are in accordance with law K R M T T Thyagoroja ChetUar ^ Collcelor 
of Madura 1936 I T R 56 

Writ of certiorari —^The present High Couit Ime onl> uch powers 
in this re«pect as the Supreme 0>urts liad nnd die latter could not issue w nts 
•of eerhoran regarding acts ordered or done ui die collection of rcveaiue m 
'iccordancc widi die usage and practice of die country or die regulations of 
die Governor General m Counal Income-tax is revenue and the Letters 
Patent have not enlarged the powers of High Courts No writ tJicrcforc 
can issue against a Collector who bona fide took steps to collect arrears of 
income tax even Uiough after the time for sucli action liad expired A R 
M T T Thygaraja Chcttiar \ Collector of Madura 1036ITR SS D D 
Shroff V Comtmssioncr of Inco ne foi Bombay 1943 ITR 172 

Specific Relief Act—A right to be assessed by a parlicuhr othcer in 
accor^nce with section 64 of die Income-tax Act is a personal right in 
ped: of whidi an order under section 4S of the Specific Relief Act 
issueil Dayaldas Kuslnram v Commissioner of Jneonie tax Bombay 1940 
I T R 139 

Excess of jurisdiction—The follnviug cl cia maj be iioUd 

Tlicre must of course be certain conditions on winch ihc nghf 
of ever) tribunal of limited jurisdiction to exercise that jurisdiction 
depends But tl o c conditions mvv 1 1 founded eiUier on the clianctcr 
and constitution of the tribunal or upon the nature of the subject 
matter of the i iquir^ or upon ccrtiiu proceedings whidi have been ma e 
essential prcl miinnt s t» tin in juiry or upon facts or a fact to be ao 
judicatcd upon in the course of the inquiry It is obvious dial ‘ 
tions of the last differ materially from diose of die direc other ^ 
Objections founded on the {lersonal incompetence of die Judge 
nature of die subject matter or mi the absence of some essential pro 
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nunaty, mu!>t obv]OUsI>, iti most cases, depend upon matters Avhidi, 
whether apparent on the face of the proceedings or brought before the 
Supenor Court by afifidavit, are e\truisic to the adjudication impeached. 
But an objection that the Judge has erroneously found a fact which, 
though essential to the \altdit> of his order, he was competent to tty, 
assumes that ha\nng guieral jurisdiction over the subject matter, he 
properly entered upon the enquiry but miscarried m the course of iL 
The Supenor Court cannot quash an adjudication upon sucli an ob¬ 
jection without assuming the functions of a Court of appeal, and the 
power to re-try a question vihtdli the Judge was competent to deadc,” 
Colontal Bank of Axisrahsio \ WtUan, 5 LR P C 41/ 

Lord Erfier (M'vstcr of the RolU) considered the fomtuia hi Reg v 
Commusxoners for Spcctal Ptir^oses of hicome-iax (1888) 21 QBD dl3, 
319. and said 

* Wlicii an inferior Court or tribunal or body, which has to exercise 
the power of deciding facte is first established by Act of Parliament, the 
Legislature has to consider xshat powers iC will gi\e lint tribunal or bodj 
It may m effect sav tliat if a OLrtam slaU of facts exists and is shown to 
suejt Inbunal or" body before vt proceeds to do certain tilings it shall have 
junsdiction to do such dungs but not otherwise Thai it is not for 
them coaclusivciv to decide whether that state of facts exists and if the> 
c\eri 9 «e the junsdiction without its existuice whai they do maj be 
questioned and it wnll be held that they Iiavc acted without jurisdiction 
But there is anotlicr state of things which may exist The Legislature 
may entrust the tribunal or body with a junsdiction, which includes the 
junsdiction to determine iviicthcr the preliminary state exists to proceed 
further or do somcUiing more When the Lcpslaturc arc establiskiig 
such a tnbunal or body wiUi limited junsdiction, they also have t6 
consider whatever junsdiction they give them, wbetlier there shall be 
any appeal from their decision, for otltcmrise there will be none In the 
second of the two cases I have muitioncd it is an erroneous application 
of die formula to say that the tnbunal cannot give themselves junsdiction 
by wrongly deciding certain facts to exist, b^usc the Legislature gave 
them jun^fction to determine all the facts, indudmg the existence of 
the preliminary facts on which the further exercise of their junsdiction 
depends and if they were given junsdiction so to decide, ivnlhout any 
appeal being gi'Cii, dicrc i» no appeal from such cxcrcise*of their 
junsdiptioii ’ 

An English Company acquired an English business whidi included the 
sliarcs of two coiitmental companies, it also included 98 per cent of the 
shares of an American company cariymg on business m America witli the 
result that, according to thy prospcctu', all the companies concenicd came 
under one single general control TIic General Commitsioners found that 
the business of the Ainencan company was as a fact earned on by and was 
the bus nes>< of die English company and taxed the profits accordingly A 
rule «ts> was granted against tlic General Oxiuniss>oner:> by die Court of 
Appeal but was dischatged on the ground that it was ivilhin the jurisdiction 
of die Commissioners to ascertain what was the oonnection between the 
Enghsli and American Companies and that tf the Commissioners liad gone 
wrong the remedy was by way of appeal and not by prohibition Tlie Cim- 
imssioiicrs luid not gone wrong m the finding of any facts prdHnmary to 
giving diemsehes jurisdiction The English compani was engaged in trade 
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in the United Kingdom and the Cranmissioners had jurisdiction to 6nd out 
tlie limits of the trade so carried on in order to fix the quaiitu » The only 
condition which was Oie essential preliminary to the Commissioners having 
jurisdiction was that the trader earned on tlic trade at least in part in the 
Area of the Commissioners, KodaL, f td v CT/bri, 4 Tax Cases ■> t9 

(1903) 1 KB 305 


Ill my judgment this dictum (of Lord Esher quoted above) state:, 
accurattly JJie pnnaple apfdicabJe to swri> cases The hst qu^son is 
within which class should the present case be placed’ /llUn v Sharp, 
(1848)2Excii 352 is a decision which appears to me in point Baron 
Parke, at page 363, draws the distinction between the case then under 
consideratJOJi and casea under the Statutes relating to poor rate-, ee 
Il'tOviC 1 Price 3 Barn &. AM 409 and his obsenations arc *=0 
important and bear so imnicdiatcly upon the present case that I quote 
them lit extenso On a careful consideration of these Acts of Parlia¬ 
ment, dicj seem to me to differ from the Statute of Elizabeth as to 
poor rate, and tlut the Legislature intended that the assessment of 
the asaes^ors appointed by the Commissioners should be final and con 
elusive unless appealed from, in the first place, to the Commissioners, 
and further if neccssaiy, to the Judges of the lupcnor Courts It 
would be singular if there were no su^ provision for what a flood of 
litigation would Wlow, if every subject of the Crown, who wais dis¬ 
satisfied with the judgment of die assessors, had a right to dispute the 
propfietj of thetr assessment m an action against the collectors 

without referring to the Statutes I should say, a pnort that the 
object of the Legislature was to make the decision of the assessor final 
and binding unless disputed in the manner pointed out On reading 
thfc Statutes I come to the same contusion’ In my vtew an cxamina 
tion of the Income tax Acts shows that the scheme of the Legislature 
is to entrust the decision of the facts to a tribunal of persons spcaally 
selected for the locality, and who arc often in a better position than 
the Courts to detenmne the questions of fact sometimes very comph 
cated whicli may anse The exigcnoes of the State require that there 
should be a tribunal to deal cxp^tiouslj, and at comparatively httlc 
expense with all such questions, and to decide them fi^ly, reserving 
always to the individual die ngbt to have the Commissioner's deci‘:ions 
on points of law reviewed by the Courts The obligation placed, 
for reasons of expediency, upon the person assessed to appeal to the 
Commissioners if he wishes to nd hmisclf of an issessmcnt which is 
in his view^ based upon wroi^ conclusions of fact this obligation 
re^ equally upon a person who contends that he is not chargeable as 
ipon a person who admits that he is chargeable but not to the extent 
n the assessment made upon him,' per Lord Peadmff, C* / , in 
Commissioners of Taxes for BhQmsbur\ 7 Tax Ca«cs S9 (1915) 

3 K B 768 

“In such a case it is an erroneous application of tlic formula to 
that the tribunal cannot give themselves jurisdiction by wrongly deciding 
certain facts to exist because the Legislature gave them junsdiction t 
determine all the facts includii^ the existence of ihe preliminary * 
of which tlie further exercise of their jurisdiction depends sec 
The Colonial Bank of Austrdasta v* IViUan, 5 L R P C 442 » 

rPnciole of law to be applied to this case is that laid down by Cniep 
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J istiCi. TtitdaH III CoiC \ MouHlatn, 1 Macmghtcii and Gordcn page 
257 (approved and adopted Lord Daiman ui Reg v Dbllan, 1 
Quuiib Bcncli pagL 75), ubere he says dealing wiUi a question of the 
jurivdiction of \Iagistralcs If the charge be of an offence over which, 
jf the oftenqt, charged bt true ui fact, Sn, Magislrate has junsdictioa 
the Mngistntcs jurisdiction cannot be made to depend upon the truUi 
or falsjtj of the facts or upon the evidence suilicsent or msufiicient to 
establish U\c cor/m dehett brought under investigation, and that the 
remedy for -uij per on iggricvcd b} an assessment made under section 
52 ciUier bj reason of his not being chargeable at all or by reason of its 
being excessive is by appeal to tlic General Commissioners and by special 
ease—Per/I..or) / in .ffra v Commstioucrs of Taxes for Bloo$ur 
bury 7 Tax Ca>vs 59 <I91a) 3 K B 768 

No wnt of prohibition can he merely benu-.c die Revenue tuthori(ic» 
conic to 1 v\ rong finding of fact is to liability, o ^ , aS to income Sucli a 
Imding does not mvoht an exec s of jurisdiction Rex \ The Saxinsea 
heomc tax Commusioncrs (Lx parte The English Cro im Spelter Co ), 9 
Txx Caves 437 <1925) 2 K B 250 

If what hippencd before the inferior tnbumi was a refusal to Ecar 
the cue a uiandamus would he 1ml if what bad taken place was in 
fact that iqKin die materials before them dicy had come (o a wrong 
rlccision that could not be made a ground for directing and relicaring 
PfOvednre b> wa> of m/ow/omiux is not procedure b) wa> of appeal per 
Lord AL rslcne in R v Cenerol Jneome tax Commissioners of Ofjtou., 
27 T L I\ 353 followed mf? v General hteome tax Covimissxoners 

In I iiglaiid die Courts cannot mtcrferc on die ground that die Cominis* 

•.] imr shuuld have heard the evidence tendered and ^ould not have dispensed 
with it In i case in which the Commissioners refused to hear an expert 
v-aluer whose evidence was tendered by the assessee die Court considered 
diat as the Commissioners had been told die nature of die evidence and 
came to die conclusion that it would be of no help there was no'refusal to 
hear die case vvhicli alone would juslif) the issue of a mandamus per Lord 
Aherslonc m R v Co«iJHifr«j«crj for the City of London (Ex parte Com 
1 itssioftcrsj I R ) (1904) 91 L T 94 

If I was satisfied diat tlie Commissioners liad entertained a different 
question I should not liave hesitated to make the rule 

absolute It has long been lecognised that when a tribunal 

of this kind acts widiiii their jurisdidion on a matter properly before 
them although they have gone wrong in law m the way they have applied 
the rules of law to their judgment or have gone wrong m fact it is not 
lor Us to mtcrferc per Lord Aljerslone m R v Commissioners for 
the City of Iondon (Expartc ComnmsioHcrs I R 't (1904) 91 L T 
94 

but for myself 1 wish to cxpics. Uk. opinion as at present 
idvised tint prohibition would not lie in Uiis ease at this stage, on the 
ground tliat the general prioaple is that the proceedings to be prohibited 
must be of a judiaal character, and not belonging to the Executive 
Govenuneiit As Lord Detimon said m die case of Chahat v Lord 
Morpeth, \5 Q B 457 Were we to grant prohibition m diis case we 
should be mtcrfiring with proceedmgs nOt judicial but belonging to 
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the Executive Government of the country/ ” per Avory, J , m The 
iCing V Kensington Commtsstoners, 6 Tax Cases 279, (1913) 3KB 
870 

‘ My view of the power of prohibition at the present day is that the 
Court should not be chary of exercising it and whenever the Legislature 
Lntnists to any body of persons other than to the Supenor G^rts the 
power of imposing an (Aligation on individuals the Courts ought to 
exercise as widely as they can the power of controlling those bodies or 
persons if these persons admittedly attempt to exercise powers beyond 
the powers given to them b> Act of Parhament,” per Brett, L J 
(afterwards Lord Esher) \n R v Local Government Board, (1882) 
10 Q B D 309 quoted with approval by Sivtnfen Eady, L J , in R 
V Kensington Income tax Commtsstoners 6 Tax Cases 613, (1914) 
3KB 429 (1916) 1 A C 215 

As a result of information disclosed m connection with a claim for 
relief, additional assessments were made in respect of under charged tax and 
at the same time relief was withheld by the Inspector of Taxes Rules hwi 
were issued calling upon (I) the General Commissioners to sliow cause why 
a writ of prohibition should not issue prohibiting additional assessments 
and (2) the Inspector of Taxes to show cause why writs of eerhorart ami 
fKOitddMtiLr should not issue quashing his refu^aI to certif> the claim for 
relief Held, discharging the rules that both the General Commissioners 
and the Inspector acted within thar jurisdiction 

Per the Lord Chief Justtee Hett'ort — The question whether there 
should be a writ of prohibition is a question whether that which is being 
done IS or is not being done without jurisdiction The Surveyor says 
that he discovers that a person chaigeable has been allowed a reduction 
not authorised by this Act Mr Montgomery concedes the question 
whether the deduction is or is not authorised by the Act is a question 
within the jurisdiction of Ihc Surveyor to determine In that part of 
the argument Mr Montgomery appeared to say—I do not know if he 
seriously memt it—that if the Sancyor decided the question correctly 
the inaUtr was within his jurisdiction but if he decided it incorrectljr 
the matter was not within his jurisdiction If that be indeed the aigu 
ment it appears to inv to confuse two things an erroneous decision 
within the jurisdiction uid a usurpation of a junsdicUon which does not 
txist I think it IS 1 fact that the question which had to be detemuned 
here was a question within the jurisdiction of Uit Surveyor and if Uitrt 
18 exception taken to the additional asscs<:mcnt there is a 

clear right of appeal under the Act and that right of appeaf rs at this 
present moment being pursued I think therefore that the 

application lor die writ of prohibition manifcsdy faiU 

I pass noiv to the rules for ntaudamits and cerhorart, which relate 
really to two aspects of Ihc same matter The applicants 

went to the Surveyor and produced certain figures showing cost ot 
nnmtcnanct repairs, insurance and managunent and it is said lliat ‘O 
far as anthnvetic is concerrud those figures were beyond dispute 
and It IS said that the Surveyor had j«> choice except 
a certificate If that wen: live true interpretation 

it woiiM follow that if the arithmetic were correct in ® 

statement produced to the Surveyor then notwithstanding ihi* ''P®" * 
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rc\ie\v of all ilie rcle\'ant facts he was clearly anil rightly of opinion 
that the owner was not entitled to any allowance at all, he must proceed 
to make a certificate of allonano: bas^ on the figures produced to him, 
and once the owner had got tliat document m his possession, it would 
be like a Bank ot England note, Ite would immediately proceed to recover 
payment m accordance with that certificate I cannot think that the 
Legislature intended to enact anything so grotesque The Surveyor 
here having the figures before him came to the conclusion that tlic 
owners notwithstanding those figures were not entitled to any allowance 
he certified that the owners in question were not entitled to 
any repayment and he proceeded to give his reasons There also, as 
It seems to me the Surveyor was acting within his junsdictiou It may 
well be that the applicants for these rules are not satisfied with the con 
elusion at which he arrived But that bang so, they have in this matter 
a right of appeal and that appeal they are pursuing R v Com 
missioiicrs of Kiiigslaiid, 8 Tax Giscs 327 

^ou are entitled to say, as against certain G^mmisSioiiers, that the 
owlet might to go, vf as Lord. Readvng says, thete was wv doubt as to 
the facts, and if you were convinced that by no possibility could it be 
held that there was a liabdit) on the subject a» for instance if the 
General Comruissioiiers of locoine tax bad purported to make an asscss 
ment on a man in respect of <iipcr tax which is specially assigned to 
the Special Commissioners but applying the rule of Lord 

Reading m the Singer f«Mt, there is sufficient evidence here 
and (the Geucral Commissioners) arc entitled not merely to consider 
the matter geographically but also ftmdamcntaUy as to whether there 
IS a liability per Hamoonh, M R , m R v Gtiural Conunittianers, 
MariUbbite (Ex parte Seklestitger) 13 Tax Cases 7-{<5 7 \ T C 
101 

Indian Rulings under the 1886 and 1918 Acts—Whether a paru 
cular pcr«on is in receipt of a particular uicome is a question to be prunanly 
determined by the Income-tax Officer, that is to say, it is a question of fact 
entirely within his jurisdiction Fhe Civil Court cannot interfere and set 
aside the finding of the Income-tax Officer, see Forbes v SiCretary of Stoic, 

1 I T C 8, 42 Cal 151 

Where tlie as^cssee contended, unsuccessfully before the Taxmg Officer 
that his income was below the taxable limit and filed a suit to recover the 
tax paid by him on the ground that he was not liable to be taxed under Act, 
section 39 of the Act of 18^ was held to be a bar* lo the suit, S-smh inal'io 
Iyer v Stcrctary of Slate, 1 I T C 25 

II be has assessicd wvcomc, then, cvoi if his asscssceent le wcong, the 
Civil Court cannot interfere ly reason of section 39 of the Act If he 
has assessed something which is not income, then he has acted without 
jurisdiction (But who is to dende what i> inccrne’) The plaint 
sets forth what the phinliffs calls net incwne This is not an expression 
to be foimd in the Act The Act defines income and deals with income 
It cannot be denied that tlic total sum on which the plaintiff has been 
assessed « wvxime This is implied in th*. plamt itscU Tlic Collector, 
therefore, lud junsdi«;tion to assess taxou it The pLuntiiT claims that 
he IS entitled to deduct Government revenue from the income Tht 
Collector decided that ht was not so entitled but this again was a matter 
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uitliiii Uie junsihcttou ot tlie Collector If the Collector is to asse^ 
income tax at all he must deade hon mudi comes in and ^^h^t the out 
goings to be legitimately deducted are There is no dispute in this case 
as to what came m The dispute is as to outgoings Tins is for the 
Collector I am wholl} unable to see tJiat anjtlimg has been done ultra 
jtres , per Ross, J m Secretary of State for India v 

Mes I I T C 23 AIR 1922 Pat 361 

On the general principle on Tvhicii tlie Ci\aJ Court nuerfeit'm sucli 
ca e>i tlicre is no doubt Where an authontj is by Statute lested wath 
txclusue powers oier anj subject matter tlien so long as tliese powers 
are exera'^ed on tliat subject matter tlic Cn il Court cannot interfere 
but if the authontj purports to exercise tliese powers on what is not 
that ubject matter tlien tfie Court will interfere, because the auUiontj 
IS not acting under the Statute and is not protected tlierebj As was 
stated in Chairiian of Gtndth Munictpahty \ Snsh Chandra Moswn 
aar 3a Cal 859, The true test is whether there lias been a substantial 
disregard of the provisions of the law which creates tJic auUiontj 

and regulates its powers and dutie« per Ross J in Secretari, 
of State for India v Forbes, 1 I T C 23, A I R 1922 Pat 361 

On tlie other hand in Hapt RehemUtUa Ha]t Tar Mahomed \ Secretary 
of State 2 I T C 118 AIR 1926 Bom 50, in ,,whidi tlie que<tion 
arose where profits accrued or arose the Bombay High Court allowed a «uit 
on die ground that die assessment was dcarlj ultra vires, Tlie corrcctnc«s 
of this ruling was, however, doubted bj the «amc court in ShroS v Com 
missioner of Income tax, 1W3 I T R 172 

In Raja of Raninad \ Coi tmissioncr of Income tax, Madras 3 IT C 
263 52 Mad 12 the Madns High Court said diat die bar ngainst a civil 
«uit imposed bj section 52 of Uic 1913 Act^would not applj if the as essinent 
was made in rc«pcct of an item of income clcarlj not asses<«ib!e under the 
Act and that ui cases in whidi Uic Income lax O^cer !nd to deade whether 
a certain item of income was asscs'^ablc or not his deacon neal not be 
ultra Jiics even if it was. illegal 

These decisions and dicta are obsolete since llie present Act provides 
tJie assessee with die nght to denund *» reference to the High Court on 
questions of law 

Position under present Act—It wi sugge led in passing ni the 
judgment ui Dnntchand v Commusioncr of Income tax Punjab 4 I T C 
33 10 1^ 596 that even under die present Act a suit maj he if die assess 
mentis illrainrcs For the coutraij view, sec R iV S 1 flgha^ Sccreiarf 
of Stale m Council 2 I T C 462 5 Rang 825, A I R 1928 Rang 70 
and the cave noted below 

Tlie relevant auUiontie» were closely reviewed bj the Madris 
Court m Sccr,.tary of State \ V ilf Ifcva/’/'O Chethar, 1936 I T R r 
II R (1937) Mad 211, A I "R 1937 Mid 241 where it was held 0^ 
n respect of matters vvhidi the Income lajc Act lias left to be 
b> the Income tax ludiontics their decision cannot be questioned bj a « 
in a Cml Court Accordmglj, if the Income-tax nutlionties find 
enoutrj tli t the assessee is a resident of British India the Civil Court 
no junsdiclion to entertain a suit for n dcclaralibn Uiat die asscss« ^ 
*’csidciit and tint he is consequenUj not assessable as a rc-idcnt 
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tact that iIk ab i.-'Stc had defaulted and brought hmtsilf mtliiu die miscliicf 
oi H-ction 23 (4) and beat thus depmed of djc remedies provided bj the 
Income-tax Act cannot gi\t him a nght to sue for a declaration of his non 
a<i es'^bilit) 

Illegal composition of tax—Not binding V inprulir} life 
a.'urance coiniwiij c*tAhh htd ni the UiuU-d Kingdom had for some }ears 
been a'^'C'itcd to moomc-tax on the uKomc basw of its unlaxcd income 
recened in tin Lhijtcd Kingdom TJic basis of assessment was altered to a 
profits ba i« liability being nlculalcd by reference to the surplus shoira 
IS the r«.‘iili of the last (pnoqu unial \nluatiun I or the next fen yearv tlie 
boael) Mas as csstd on thi new lasts but afterwards iii consequence of 
kgislation altinng tin. lasts of taxation of income arising from foreign 
property the company Mas asss»se<J on an income basis Tlie company 
produced corn [londcncs with llit Siiratyor of Taxes whicli they averred 
amounUd to an agreement that die Crunii was bound for five years to 
assess ihu conqiany on tin prolits basi« and asked for a declaration that 
die «ai 1 a^rctinent was valid and binding and for an injunction restraining 
the Coininissioncrs of Inland Revenue from enforcing or in any way acting 
upon iht a sessim.ni made on the income b.a is Held that the construe 
t on whidi the *sociel} sought to put on the agrcxmuU was not a truconc 
and that if it were true such an agrecmait would be imahd and H//ro ^nres 
both as regirds die Suncyor of Taxes and the Commit loiurs of Inland 
Revenue The question whether having ni,ard to the right of appeal 
'Ulowed under s«,s:lcoii a7 of the Taxes ■Managunent \et IbSO it was a 
proper ease for a dcclaraton onkr against die Xllonnv GemnI vvas raised 
but not dstcniiiiud Cnsham I iff Isturai ec Soerct^ I vndci \ Ufor»e\ 
(juteral 7 Fax Cases 36 (1916) 1 Oi 228 

I can find iiudiing in these (dqiarlimiil «l) iiistructiriis to suggest that 
In. Inland Revenue had any mtvaition of giving any concession to persons 
who an not entitled to any concession or ixvmption under Un. Act Indeed 
had the In! tnd Rev enue attanpted to d > o hv an agreement the agreement, 
in my opmioii an opinion in wJ ifh I tlnnk the cjior General concurred 
on bJialf of die Crow ii v\ ould hav Uxii ultra Jircs' jKr I ord Dlackl urn ut 
frfoxd Kochiic v Feftr McIntyre lid 12 Tax Cases 1006 

Ill Libcrly & Co \ Inland Heemte 12 Tax Ca cs 6 j 0 it did not avail 
the assc-ssee to rely on a arcvilir of the Boanl of Inland Revenue 
announcing a certain extra legal etnev ni in re pcct of investment m War 
Bonds 

On thi. other hand when die Board of Inland Revenue broadcast a form 
calling for infoninUou wlncli diey Iiad no nght to call for from any one 
anf die cof/ection and supp/v of wAidi ungfif xmohe heavy expotdtWrtr 
and also required a person (plaintiff) to submit his return before the expiry 
of the statutory period die Court mterfered Dyson \ Ail General 
(1911) 1 KB 410 and (1912) I Qv 1S8 So also Durgli’s case 
(1911)20i 139 and (1912) I Ch 173 m winch the Inland Revcnueissued 
an unauthorised fonii dirvattning with penalties lailure of compliance and 
the only way of contesting the actun of the Inland Revenue was by way 
oi declaration or defending proceedings for cnforcen ait of paialties 

Remedy under Income tax law not exhausted —A company liad 
been wrongly assessed on the basi of its own returns twice over in respect 
I—ISO 
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of a certain portion of its income for a acncs of jtnrs A claim for 
refund was made on the Commissioners of Inland Revenue ivho were pre 
pared to agree to a compromise on equitable lines The Company did not 
accept the compromise and then brought m a petition of right Held, (by 
Stephen J ), that no petition of right lay, the grounds for the decision being 
(1) if the case was one of double assessment, a remedy was prescribed by 
the Income tax Act under which the Commissioners of Inland Revenue were 
the sole judges of whether a double assessment had been made, (2) if the 
case was one of overcharge the remedy was by waj of appeal and (3) in 
any case the claim for refund was lime barrctl bein„ more than three years 
old Holborn Viaduct Co \ R ,2 Tax Ca‘-cs 228 

An individual an advisory ciigmccr by profession refused to make a 
return for Excess Profits Dutj on the ground that he was exempt and 
sought a declaration to Uiat effect The High Court without going into 
the merits of the case declined to make a declaration because there was 
an appropriate remedy way of appeal prescribed Smeeton v Attorney 
General (1920) 1 Oi 85, 12 Tax Cases 166, see also R N Stnghay 
Secretary of State ui Conned 2 I T C 462 AIR 1928 Rang 70 5 
Rang 825 and In re Ramiidas Mahahram 1936 I T R 23 (Cal ) 

Tax—Paid under Coercion— To succeed m a uit for refund oi UN 
paid It IS incumbent on the plaintiff to «how lliat the payment has been made 
wndti coercion but it ina) lie assumed for the purposes of this 

case that there was coercion within the meaning of section 72 of the Contract 
Act as interpreted by the Pftv> Council in Kanhya I alv Nalional Bank of 
India 40 Cm 598 per J'.nkms C J m Forbes \ Secretary of State 1 
I T C 8 42 01 ISI 

In Raja of Ramnad v Commissioner of Ineomc tax, Hadras 3 I T C 
264 52 Mad 12, m which the as««sscc had included m his return of income 
non taxable income and was taxed thereon it was held that the payment 
having been made voluntarily by mistake, and not by duress or coeraon, no 
suit for recovery of tax lay m any ciroimstanccs 

In computing the period of limitation prescribed 
Computatonof pcriodi of for an appeal under this Act or for an 
iimtation application under section 66, the day on 

which the order complained of was made, and the time requisite 
for obtaining a copy of such order, shall be excluded 

History—This section was inserted by Act XXII of 1930 and remits 
doubts that had been felt as to ihc applic^ility of section 12 of the Indi^ 
Limitntion Act to income tax proceedings See ^fnhami tad Hayat /mj 
Muhammad \ Commissioner of Income tax, Punjab 31 T C 319, A ^ ^ 
1929 Lab 170 also Ramanatha ReddtaVs case, 3 I T C 10 6 Rang »7 
and Mohanlal Hardcodas's case 4 I T C 90 9 Pat 172 

Scope—^Thc section applies only to appeals under this Act (•fcr 
^-cciions 30 and 32) and to applications under section 66 The section 
*^0011011 12 of the Indian I imitation Act Note that section a of 
latter A<;t has been specially extended by section 66 (7 A) of the 
tax Act to applications to the High Ccurt made under sub section (3) 

<3 V) of section 66 
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Copies of orders of Income tax Officer and Assistant Commis 
Stoner—Pvai though under Uu, nilcs framed by a High Court it niaj be 
ncccsjary to get copies of the Income-tax Officer’s order and the Assistant 
Commissioners order in addition to those of the Commissioner of Income- 
tax the asscsscc geta no right tJicrcby to extend tht. period of limitation b\ 
the time required to get copies of onlcra other than those of the Com 
nisaioner Gidabcluiitd Ckoit\fai \ Commisstoiur of liieotiu far I' P 
5 I T C 273 53 -Vll 684 AIR 1931 \11 673 

Invalid applications —\o tiim. can be allowed in respect of an invalid 
application for copies of orders bemg corrected aftenvarda, BasatUhl 
Ratnjtdas- \ Ccntmusxour of /ncomc-ltix BJtar aiui Onssa 5 I T C 
383, n Fat 40 A I R 1932 Pat 103 

Inapplicability of Limitation Act —th«. Indian Income-tax 
Act speaficalh provides for the Lomputation of periods of hmitation 
{sections 66 (7 A) and 67 A{ the provisions of the Indian Limitation Act 
do not npplj to proceedings under the Inc(Hno-tax Act See section 29 ot 
the Limitation Act, Loishm Setak Saitu v Commissioner of Income tax, 
U P ,6li: C 142 

©V-B If on the first day of \pnl in any year provi¬ 
sion has not yet been made by an Act of the Indian Legisla¬ 
ture for the charging of Income-tax for that year, this Act 
fhall ne\crthe)ess have eflect until sucli provision is so made 
as if the provision in force m tlic preceding year or the pro¬ 
vision preferred m the Bill then beiore tlie Legislature, which¬ 
ever IS more ftvounble to the asscssee, were vctuallj m 
force 

History—This section vn» alJ«.d in IW) to hll a lacuna m the Act 
Sct, notts under section 3 

Year—-The word as used m this section clcarl) refers to the financial 
year for tax is levied in respect of financial years 

Rcadjusttnent •—The section does not providi tor the readju toient of 
tax m the light of the new fomcc Act Can a supplementary assessment 
■fac made’ 

68 [• * • * * *1 

Repeals—Section 68 ikmg with the «chcdulc of repealed enactmen » 
Tias been deleted by the Repealing and Amending Act 1927 (XII of 1927) 

Transitional provisions—^\Vhcn the Appellate Tnbimal vva» up 
section 14 of the Income-tax \maidmcnt Act of 1940 made special provisions 
in respeet of junsdiction over various appellate rcvuional and reference pro- 
cecilings then pending These provisions were onlv of tcanporary interest 

SCHEDULE. 

See Section 10 (7) Thi« schedule contain'; special rules regarding, the 
computation of the profits and gams of Insurance business see notes under 
section 10 (7) where thc'e niles have been «tt out and commented upon. 

68 [* * * * =» 
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THE GOVERNMENT TRADING TAXy\TION ACT, 
ACT HI OF 1926. 

An Act to determine the liability of certain Goiernment to taxation 
in British India in respect of trading operations. 

Whereas it is expedient to determine the liability to 
taxation for the time being in force inBritish India of the Govern¬ 
ment of any part ofHis Majesty’s Dominions, exclusive of British 
India in respect of any trade or business carried on by or on 
behalf of such Go\ernmem ; it is hereby enacted as follows :— 

I. (i) This Act may be called The 
Jbort titk and commence GOVERNMENT TRADING TAXATION ACT,. 
ID2<>. 

(2) It shall come into force on such datc^ as the Central 
Government may by notification in the Gazette of India, appoint. 

2. (i) Where a trade or business of any kind is carried 
on by or on behalf of the Government 
Labju, .f «,u.a Go>.m. of “nV. “f His Majesty's Domiiiioiis, 
menu to uxntoa in rupect cxclusivc of British India, that uovern- 
0 trading operation*. mcnt sliall, in rcspcct of thc trade or 

business and of all operations connected 
therewith, all property occupied in Britisli India and all goods 
owned in British India for the purposes thereof, and all income 
arising in connection therewith, be liable— 

(a) to taxation under thc Indian Income-tax Act, 1922, 
in the same manner and to the same extent as in thc like case a 
company would be liable ; 

if) to all other taxation for thc time being in force in 
British India in the same manner as in thc like case any other 
person would be liable. 

(2) For the purposes of thc levy and collection ofincom^ 
tax under the Indian Income-tax Act, 1922, in accordance with 
thc provisions of sub-section (i), any Government to which that 
sub-section applies shall be deemed to be a company within the 
meaning of that Act, and the provision of that Act shall apply 
accordingly. 

(3) In this section the expression “ His Majesty’s Donu" 
nions ” includes any territory which is under His Majesty s 
protection or in respect of which a mandate is being exercised 
by the Gov'ernment of any part of His Alajesty’s Dominions. 


' The Act 


into foice with eSect from the ist April, 19:6 
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History—^This \cl is llic outcome of a rcsoJution or the loipenal 
Ecoaonuc Conference in 1923 at wlucb the Domuuons of the British Empire 
deailed to waue tnUr sc their immunity from taxation imdcr the laws of 
other dominions This question of immumty is a much discussed one under 
international law, and the present Act places the position be>ond doubt so 
far as Dominions of the British Finpire arc concerned. 

Foreign countries—Tin Act ilots not appl) to comitnes outside the 
British Empire. The liability of such cuuiitnca to British Indian tax and 
that of British India to tax in such countnes depends on international law 
Hts Majesty s Dominions This is a sj ccial dihii ti n and eaiuiot be 
extended to other purposes It was nilt.'d bj the Allahabad High Court that 
the Telin State, in which the Bntisli Go\emment under a treaty, guarantee 
the Rajah and hts posterity in iht secure pos<ession of the country 
and defend him against his enemies is a territory which is under 

His Majesty’s protection within the meaning of the Government Trading 
Taxation Act The Tehn State cos,. In re Ran Prasad 52 All 419 AIR 
1930 All 389 A ruling chief not being an indcptndtnt sovereign ruler is 
not tpso facto exempt from tax on property ovvnrf by hun in Bntisb India, 
AuiMar I'lr/i •aiathSxngk\ Conn iisstoner of Income tax 1942 ITR-322 
(All ) 

It W’as argued in the rc/i« care a2AII 419 that under section 63 
of the Govcmiacnt of India Act which confines the jurisdiction of the legis 
laturc to persons wnlhin Bntisli India, the Government Trading Taxatiorf 
Act IS idlra vires since Indian Slates arc not persons vviihin British India 
rollovving section 19 of the English Interpretation Act 1889 the Allahabad 
High Court held that die persons goventiog a State—whether individuals or 
bodies carrying on business in Bntish India came within the scope of the 
Indian legislatures law making powers Further the object of the Act is 
to tax income acquired m British India (1 e a thing m Bntish India) and 
not to tax anything earned by a Covemment m its own temtory Sec oho 
la re Patiala State Bank, 1943 I T R 617 (PC) 

Income from trading—^This Act applies < nh to profit* irom trading 
The business need not be earned on in British India it is enough if income 
accrues or arises or is received la Bntish India, no matter where the business 
IS earned on nnd even if the entire business is earned on outside Bntish 
India In re Pattala State Bank 1943 I T R 61 (P C ) Income 
from Government of India secunties fonniog investments of 
the Patiala State Bank was held to be part of the profits of the Bank rccavcfl 
in BnOsh India and therefore taxable, m> also income from bouse property 
in British India taken over in settlement of bad debts for even though the 
property may not be occupied for the purpO'<j of the business tlie income 
arose li'om uile business' 

Income from sccunties 1 * taxed at source and 1 * exempt to the extent 
allowed under section 60— s e Notifications under section 60 See aho Intro¬ 
duction as to the liability of States to tax generally 

Trade or business — As to what constitutes trade or bu ness rtt 
notes under section 2 (4) of the Income-tax Act 

And of all operations connected therewith—This expre. ion 
corresponds ui a measure to the words * business connection ’ used m sec¬ 
tion 42 (1) of the Income-tax Act Hie idea is to widen the connotation of 
ihe wxjrds ‘ trade and business’ 
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Property occupied m British India —Tins applies onl) to property 
used for trade or bu«ine«s or operations connected UicrcinUi This Act 
does not determine the 1 abiht\ of property occupied olhenvise than for 
purposes of trade 

Notice—Under section 2 (2) it Mill be inxcssarj for the Income tax 
Officer to scr\c a notice on some iiersoii connected with the dominion or state 
and treat him as principal officer 

Provincial Governments—The pnniso to section laS of the Go\em 
ment of India Act 193o peruiils taxation by tlic redcral (Central) Got era 
ment of Provinces m rc’ipcct of trade or business earned on outside Uie 
provnnee 



EXTRACTS FROAf THE INDIAN FINANCE ACT, 1946. 


H Short TuIl and Hweiit—(1> Th«-Act nav bt called tiit Indnn 
Knance Act. 1946 

(2) It extcnda to tlie nliole of Bnti«h India 

9 INCOME-TAX AND SUPER-TAX _(l) Subject to the pwiiioos of 
‘cb sections (3), (4), (5). (6) and (7),— 

(a) income-tax lor the jear beginning on the I«t da> of April 194o shall 
bv charged at tlie rates sptcihed la Pari I of the Schedule ioA 
>, II ^ beginning on the Ut da> of April UMo 

TftVi. . pnriwses of section 55 of the ladiaii Income tav \ci 1922 (\I of 
J ~f, be those spccincd in Part fl of the Schedule 

In tnahing aiij assessment lor the >ear endmg oa the 31st dag of March. 

Aere shall be deducted frotu the total meotne of an asscssec. in accordance 
intn the provisions of section IS-A of the Indian Income-tax, Act, 1922. an amount 
tfiual to— 

(i) one tenth oj the earned income chargeable under the head *‘Salaxjes“ 
uhicli IS included in his total income, subiect to a uaxinuuti ot ttro thousand 
nipees, pins 

(ti) oao>/if(b of the earned lucome other than the latame ehitgcahle under 
tl’C head “Satancs” wbicli is included u hu total income 

Provided that the aggregate amount to be dedneted tnd-r this sub-scetioa 
dial! not ut aa> case exccid foar thousand rupees 

(3) In making an) assessment for the )car ending ou tlie 31st da/ o( March. 


la) where the total income of au assessee. not bong a rsnpan). mdudea 
U} income diargeable under the head '‘Salaries’’ as reduced bjr the deouciioa for 
earned tucome Mppfopmte thereto, or as/ locome chargeable under ihe head 
‘Interest ou Secanties”. or any income from dividends in respect of which be u 
deemed under section 4^D of the Indian Income-tax Act. 1922, to have paid income-- 
tax imposed in Bnlisli India, the income lax payable by the assessee on that part 
of his total income winch const»ts of such inclusions shall nc an amount bcanng 
to the total amount of income-tax payable according to the rates applicable under 
Ihe operation of the Indian binancc Act. 1945. on liis total moomc the same pro- 
poriiou as the amoout oi such inclosions bears to his total income, 

lb) where tlie loUl income of an assessee net being a sompaij, indudea 
any mco/ne chargeaJle under the heal “Salarie*'* ou wlucli super tlx has been or 
'night have been deducted under ibe pronsioos of sub-section (?) of section 18 
cf the Indian Income lax Act, 1922, the supcr-l«x pa}able by the assessee ou that 
X>ort»oii of his total income whiJi consist* of such lactusion sliati l/c an amount 
beaniic to the total auionnt of super lax payable according to the rates applicable 
under the opcratioo of the Tndian rmaoce Act. 1945, ou his toUl incc*ae the same 
vroportion as the amount of sucli laciusioa bears to his luccuue. 

(4) In nulmg an> assesuneut for the )ear ending on the 31st day uf March 
I>47. where the total income of an assessee consuls i>«rtlr of earned mmine and 
-lartlV of mearned loconie, tl « super lax payable b> him shall be¬ 
ll) on that |>arl ct t] c earied incDme chargeable under the hea I ‘'Salares" 
to which clause (b) o! suVscctioa (3) applies »be amrniBt fd snX'CT tie conn'ted: 
ir accordance with the provisions of that clause, plus 
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(u) oil the remainder of the canted uicomc the amount which bears to the 
total amonat of super tax which would bate been payable on lus lo,al income had 
It consisted wholly of earned income the same proportion as such remainder bears 
to his total income, plus 

(m) on the unearned income the amount which bears to the total amount 
of super tax ivhich would have been payable on his total income had it consisted 
wholly of unearned income the same proportioa ns the unearned income bears to 
bis total income 

(S) Where the total uicomc of an asscssce referred to in paragraph A or 
Part J of the Schedule does not evcceJ six tbtwssod rupees aad ndades st?j la 
come to which clause (a) of sub section (3) applies the income tax payable by 
the asscssce on such inclusion as computed in accordance with the provisions of 
that clause shall be reduced by an amount representing one rupee for every com 
plele unit of two hundred rupees of such inclusion as reduced by the amount of 
income, tl any, exempt under the second prosrso to sub section (1) of section 7, 
section 7, section 15, and sub section (t) of section 58 P, of the Indian Income- 
tax Act 1922 

Provided that the reduebon to be made under this sub section shall not in 
any case exceed two fifths of the income tax otherwise payable on such inclusion 

Provided further that if there u an incomplete unit of such inclusion 'unount 
mg to one handred rupees or more, it shall for the purposes of this sub section 
be reckoned as a complete unit of two hundred rupees 

(d) In making any assessment for the year ending on Uie 3lBt day of ^farcli, 
1947 — 

(a) where the total income of a company includes any profits and gams 
from life insurance business the super tax payable by the company shall be 
reduced by an amount computed at tbe rate of one anna m the rupee on that 
part of its total income which consists of such inclusion, 

(b) where the total income oi au assessce not being a co npauy includes 
any profits and gams from life tnsorance busmess the incoiov tax ind super tax 
payable by the assessee on that i art of lus total income vincu consists of such 
nclusiou shall be an amount beaniiK to the total amount of wich taxes payable 
according to the rates applicable under the operation of the InJian Financi. Act 
1942 (Ml of 1942) on lus total income the same proporbon as Uic amount of such 
inclusion bears to lus total income, so lowcicr that the aggregate of the taxes so 
computed m rcS] cct of such inclusion shall not in any case exceed tlic ainoimt of 
tax payable on such irclusion at Uie rate of fisc annas in tbe rupee 

(7) la cases to which secuon 17 of the Indian Income tax \ct, 1922 applies, 
the tax chargeable shall be deternuned as provided in that section but with refer 
cnce to the rates imposed by snb section (1) of this section mJ m accorlance 
where applicable, with the provisions of sub-sections (3) (4) (5) and (6) of this 
'cction 

(8) Tor the purposes of making any deduction of income tax m ^ear 
begummg on the 1st day of April, 1946 under sub-section (2) or sjVscctioir (2 B) 
of section 18 of tlic Indian Income txx Act 1922, from any named income charge¬ 
able under the head Salaries' the estimated total income of the a'sessee under 
this head shall, in computing the income tax to be Icducted be reduced by ^ 
amount equal to one fifth of sn^ earned incoint but not exceed ng iii mr case 
f >ur thousand rupees 

(9) For the puiposes of this scebon and of the rates of tax impose 1 thereby, 
the expression ‘total income’ means tot^ income as determuiLd for tJic purpose* 
of income tax or super tax, us the case may be. m accordance with the provisioos 
of the Indian Income tax Act 1922 wid the expression ' earned ncoinc" has •' ^ 
meaning assigned to it in clause (,6-A \) of section 3 of that %ct 

(10) If any provision is made in the Indian Income tax Act 1922 for the 
allowance of expenditure on scicatific research related to the lousiness carnc i 
by an assevsee. then any such expenditure incurred by liun in the previous year icf 
the assessment for the year ending on the 3lst day of Afar^li, 1946 shall for 
purposes of that provi'ion and ta accordaiace thercwitli, be deemed to 1 c expen'" 
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ture Incurred m the previous jeur ior the assessment for the yeaf ending on the 
3l5t day of March 1947 and shall be added to the amount of such expenditure. 
It any m that previous year 

<ll) Any sum, being excess profits tax. repaid in respect of any chargeable 
accounting period under tlie provisions of section 10 of the Indian Finance Act 
1942 or of S 2 of the Excess Profiu Tax Ordtnance, 1943 {XVI of 1943) shall 
be deemed to be income for the purposes of the Indian Income lax Act, 1922 
and shall nolivithstandmg the ptonsioos of S 34 of that Act be treated, as, 
income of the previous year which consbtutes or includes he chargeable account 
uig period m respect of which the said sum is repayable 

Provided that any such sum repaid in respect of any profits which are also 
vsessable to excess profits tax under the law m force in the United Kingdom 
shall be treated for the purpose of assessment to income tax and super tax. as 
income of the previous year during which the repayment is made 

(12) The Income tax Officer shall calculate the amount of income tax and 
super tax payable m respect of each sum teferred to m sub S (11), and such 
•Jnount shall be deducted from the said sum at the tune that i* is repaid and 
•where the regular assessment proceedings for the appropriate assessment year 
are not complete the tax so deducted shall be treated as a payment of income 
tax or super tax, as the case may be ior the purposes oS sub-secUoa (5) ol steUoa 
IS, of the Indian Income tax Act 1923 

(13) Any person objecting to the amount of a deduc*ion made under sub> 
S (12) may appeal to the Appellate Assistant Commissioner within thirty days 
of the receipt of the repayvneut order and the provisions of ba 30 31 and 33 
of the Indian Income tax Act, 1922, shall apply as if such appeal 'Were an appeal 
under the first mentioned seccioa. 

(14) Where under the provisions of sub S (2) of S 13 of the Excess 
Profits Tax Act, 1940 (XV of 1940). excess profits ta;4 payable under the law m 
fores' in the United Kingdom has been dedneted in computing for the purposes' 
of income tax and super tax the profits and gams of any busioess the amount 
of any repayment under $ub>S (I) of S 28 of the Finance Act 1941 (4 and 5 
Geo 6 c 30) as amended by S 37 of the Finance Act, 1942 (£ and 6 Geo 
fi c 21) m respect of those profits shall be deemed to be income for the pur¬ 
poses of the Indian Income tax Act, 1922 and shall for thcr purpose of assess 
ment to income tax and super tax be treated as income of the previous year 
during which the repayment is made 

12 EXCESS PROFITS TAX —If any provision is made in clause (vi) 
of sub-S (2) of S 10 of the Indian Income lax Act 1922 (XI of 1922), to 
allow in respect of depreciation a forlbev sum which is not deouctifale m deter¬ 
mining the written down value then such sunt shall not be included in the 
allowances made m computing profits for the purposes of the Excess Profits 
Tax Act 1940 (XV of 1940) 

13 amendment of S 10 ACT XII OF 1942 —(1) To sub-S (1) 
of S 10 of the Induu Finance Act 1942 the following further proviso shall be 
added namely — 

' Provided further that no such further sum herein referred to shall be 
deposited with the Central Government after the 28lb of Febrow. 1946 

(2) The provisions of this section shall be deemed to have come into force 
on the 28th day of February 1946 

THE SCHEDULE 

(See section 11 } > 

FART I —Rates of Income-tax 

A —In the case of every individual, Hindu undivided family unregistered 
firm and other associatior of persons not being a case to which paragraph B of 
this Part appbes— _ 

Rate 

1 On the first Rs 1 SCO of total income Nil 

2 On the next Rs 3 500 of total income One anna m the rupee 

3 On the next Rs 5 000 of total income Two anrias in tne rupee 
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4 On (Ae next Rs 5000 of total utcame Three and a half annas in the 

rupee 

5 On the balance of total incoroc Fne annas m the rupee 

Provided that—* 

(i) no income-tax shall be payable on a total income ivh ch before deduc¬ 
tion of allowance if any for earned income does not exceed Bs 2 

(li) the income tax payable shall in no case exceed hill the amount by which 
the total income (before deduction of tbe sai I allowance if any for earned income) 
exceeds Rs 2000 

(m) the income tax pa>able on ibe total income as reduced by the allowance 
for earned income shall not exceed either^ 

(a) a sum bearing to half tbe amount by nhicb the to al income (before 
deduction of tbe allowance for earned ncome) exceeds Rs 2000 the same pro 
portion as such reduced total mcome bears to the unreduced total income, or 

(b) the income tax payable on the income so reduced at tl e rates specified 
in this Schedule 

whichever is less 

B —In the case of every company and local authorit> and in every case in 
which under the provisions of the Indian Income tax Act, 1922, mcome tax is ter 
be charged at the maxunum rate— 

Rate 

On the whole of total income Five annas in the rupee 

PART II •‘Rates of Super tax 

A —In tbe case of every indindual» Hindu undivided fasiil> unregistered 
£m and other association of persons not being a case to which paragraph B or 
paragraph C or paragraph D of this Part applies— 

Rate f inccme hoJ y Rale, if neon c wboll) 
earned- unearned 

I On tbe Tirst Rs * 3.000 of total Nil Nil 

income 

3 On the o-xt Rs. 10 ooo of total Two aona* 10 the niper Three lumas m tl e rupee, 
income 

3 On the next Rs 10000 of total Tbree annas m 'he Four aojins in the rupee 

income. rupee 

4 . On the next Rs 15,000 oftota) Fouraanas 10 therupee Five iOBMiia the ivpee. 
income. 

5 On the next R*. so 000 of total Five annas m tbe rupee Six annas in tbe rupee 
income 

$ On the next Rs 30 ooo of total Six anoa* in the rupee Sewn annas m the rupee, 

income 

7 On the nest Rs 40,000 of total Seven annas m the Eight annas in tbe rupee. 

income rupee 

8 On the next Ri. jO oon of total Eight annas in the rupee Nine annas in the rupee 

income 

<) On the next Rs 511 ooo of total Nineaanas m therupee. Nine and a half annas 
income in tbe rupee 

10 On the next Rs i,oo/x>«i of total Nine and a half annas in Ten annas in tbe rupec^ 
income tbe rupee. 

SI On the next Rs < 50000 oftolal Ten annas in the rupee fen and a balfannai !“• 

income the rupee 

la On the balance of total ineeose Ten and a half annas in Ten and a half annas n 
the ngKc. the rupee. 

B —In tl e case ol every local antbonty— 

Rate 

n i! e rupee 


On the vrhole of total income 


One anna 
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^ ^^^oaauoa of persons being a co-operative soaety 

Ollier than the Sanikatta SaltOftners Society m the Bombay Presidency for the 
toe being registered under the Owipcrattve Societies Act 1912, or under an Act 
of the Provmcial Legislature govern ng the registration of co-operative soaeties— 


Rate 

1 On the hrst Rs 3a OOO of total mcon e 1C I 

2 On the balance of total income One anna in the rupee 

D —In the case of every companj— 


On the whole of total income One anna in the rupee 

and m addition m respect of that part of the total income (as reduced by the 
amount of dividends payable at a fixed rate) which does not exceed the amount 
of dividends not being diMdends payable at a fixed rate declared m Bntish Indm 
in respect of the whole or part of the previous jear for the assessment for the 
year ending on the 31st day of March 1W7 — 
on the amount by which such part- 

fa) exceeds JO per cent bat ioes aot exceed 
40 per cent of the total income as so 
reduced 

(b) exceeds -40 per cent but docs not exceed 
45 per cent of the total income as so 
reduced 

(e) exceeds 45 per cent but does not exceed 
SO per cent, of the tout income as so 
reduced 

(d) exceeds SO per cent but docs aot exceed 

55 per cent, of the total tacome as so 
reduced 

(e) exceeds 55 per cent but does not exceed 

fiO per cent of the total income as so 
reduced 

(0 exceeds 60 per cent of ibt total income as 
so reduced 
Provided that— 

(i) no additional super tax shall be payable viherc such part is less than, 
or equal to five per cent on the capital of the company, 

(it) where such part is more than five per rent on the capital of the com¬ 
pany the addition^ super tax payable sliall be reduced by the •mount of adds- 
twaal super-tax which would but for the provisions of clauce (i) of this provuo 
have been payable had such part been equal to five per cent on tl c capital of the 
company 

(ui) where any dividends (not being dividends payable at a fixed rate) 
have been declared before the Ut day of March. 1W6, in respect of the whole or 
part of the previous year for tie assessment for the year ending on the 3Ist day 
of ifarcfi IW7 and the atnouof of soper tax computrd at tire rates set oof la 
this paragraph exceeds lie amount of supertax whch would le payable by the 
company at the rate specified in the Indian Finance Act, 1945 s tcli proportion of 
the amonnt of super-tax computed under th » paragraph as the amount of d ndends 
declared before the Ut day of March 1946v bears to the total airount of dividends 
declared m respect of the said previous yxar (not being Uivi lends payable at a 
fixed rate) shall be so reduced as not exceed the same propori on c( the super tax 
computed at the rate specif cd in the Indun Finance Act. 1945 

(iv) the additional super tax sliall be payable ouly hy a company in wh ch 
the public are substanuallv interested witlii the meaning of the Explanation to 
iub-sectioo (1) of section 23-A of the Indian Ineos e tax Act, 1922. or a sohsidiary 
company of suck a company where the whole ^ the share capital nf such subsid ary 
company is held by the parent company or the nominees thr'** f 


Rate 

Two aanas in the rupee 
Three annas u the rupee 
Pour aooas m the rupee 
hive annas in the rupee 

Six annas in the rupee 
Seven anias m ti e rupee 
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Explanation —For tlie purposes ol this paragrpli — 

(a) the expression 'capital of the company shall be decni>'d to mean the 
paid up share capital at the beginning of the previous year for tl e assessment for 
the year ending on the 31st day of March 1M7 (other than ca. ital entitled to a 
dividend at a fixed rate) plus any reserves other than depreciation reserves and 
resen cs for bad or doubtful debts at the same date as diminished by the amount 
on deposit on the same date tvtth the Central Government under section 10 of the 
Indian Finance Act 1942 or section 2 of the Excess Profits Tax Ordinance 1943 

(b) the express on dntdend sliall be deemed to include anj distribution 
included in the expression dividend as defined m clause A) of section 2 of 
the Ind an Income tax Act 1922 and any such distribution mads dt ring the year 
ending on the 31st day of ^fardi 1947 shall be deemed to have been made in 
respect of the whole or part of the previous year 

(c) where any portion of the profits and gams of a company is not included 
m Its total income by reason of such portion being exempt from tax under any 
provisions of tl e Indian Income tax Act 1922 the capital of the company the 
total amount of dividends and the amount of dividends payable at a fixed rate 
shall each be deemed to be the proportion thereof that the total income of the 
companv hears to its total profits and gams 

NOTES ON THE INDfAN FINANCE ACT 1946 

History —Since 1922 the rates of tax are levied from year to year by the 
Annual Finance Acts and the lacofflt tax Act remains an act regulating only 
maeliinery and procedure 

Total lacotne —Note that tbe Finance Act. see sub S (9) of S 11 
defines tbu expression difterenlly from S 2 (ffi) of the fneome tax Act 

Sates of tax —Note that companies and local authonties certam trustees (See 
S 41 of the Income tax Act) and non British non residents (see S 13) of tbe 
Income tax Act have to pay income tax at the maximum rate 

See also notes under S 3 of the Income tax Act as to the basis of assess 
ment of different classes of assessees 

Surcharge —In the 1946 Finance Act, the surcharges levied sepatatelj in the 
preceding years have been merged in the regular rates of tax 

Provisional collection of taxes —See S 67 B of the Income tax Act which 
deals with the situation when a Finance Act has not been passed by the 31st of 
March • 

Earned Income allowance —For the assessment year 1946-47 this allowanM 
was increased from lllOth of the earned income subject to a maximuia of Rs. 2000 
to l)5th of earned income subject to a maximum of Rs 40(X) But since salanes 
of 1945-46 are finally assessable only m 1946-47 but at the rates of the 1945 
Finance Act, the earned income allowance for salaries remains at l|10th of earned 
mcome subject to a limit of Rs 2000 as fixed by the Finance Act of 1945 

In the 1946 Act, different rates of super tax apply to earned and to other 
Hicome thtroB'ci there is no earned income allowance us m the case ^ vneotae tax 
Salanes and Interest on Securities and Div7dends —According to Clause (») 
of sub S (3) of S 11 in the case of an assessee other than a comply sine 
these Items are taxed at source tax is levied on them on a proportionate basis wi 
reference to the rate of the preceding year 

A deliberate exception has been made m the case of a Company evidently 
because if a Company were to pay tax at different rales on different parts ot u 
income there would be difficulty in gross nf^ up dividends ta the bands of scar 
holders with reference to S 16 (2) of the Income tax Act 

In the case of salaries super tax also Is levied on a proportionate basis w 
reference to the rates of the preceding year because super tax also «s ^ 

at source But if super tax was not deductible at source, the salary being C' _ 
the super taxable limit it is liable at the rate of the assessment year 
^at of ihe year in which tJie salary was drawn thus if a total income ot I 
Rs 80 000 IS composed ol 
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Rs 

Salary 30(j00 

Profits 10000 

Business 40000 

Total SO 000 


(1) Super tax on salary wtll be 3}8ths of the super tax on Rs 80,000 it, 

1945- 46 rates (which did not differentiate between earned and unearned income for 
super tax) 

(2) Supertax on property will be Utli oi super tar on Rs SOOOO at the 

1946- 47, rates for unearned utcome 

(3) Super tax on business will be of super tax on Rs 8J COO at the 1946- 

47 rates for earned income • 

The super tax payable will be the sum of the three items above 

Income tax will be as follows 

(a) On salary at 28 80 of the tar on Rs 80 000 of 1945-46 rates (28=30— 
2 for earned income ) 

(i) On other items at -fS&i of the tax on Ks Si7fW0*at iT rates (43 
=50—2 earned income m business) 

The in«]me tax pa) able is tSe sum of the above two items 

Sub-section (5) —The fimding' scheme, for (he tower brackets introduced 
by the Finance Acts of the preceding years having been given up by this Finance 
Act of 1946 this sub-secuon gives relief tn cases with a total income below 
Rs 6000 The rebel as in the funding' is of the taxable tncome, t e, 
income less exempt blocks 

All salaried assessees v/hose total income does not exceed Rs ^000 are 
ebgible for the relief which however will not exceed 2|Sth of the tax on the 
total ueonie at 1945 rates, this two fifths is the equivalent of the surcharge in the 
second and third slabs , 

In fact the wiole of this sub-section is consequenual on the reduction of 
income tax in the second and third stabs 

Sub-section (6) —A company is not liable to ordinary super tax on its income 
from life insurance busuiess but it is liable to additional tax, e g dividend tax 
An assessee other than a Company with profits from life insurance business will 
pay tax at tlie 1942 Finance Act rates but subject to a maximum of 5 annas in the 
rupee 

Sub-section (10) —This ts consequential ou the fact that the Income-tax 
Amendment Bill 1943 had to be withdrawn owiug to disagreement in the legis 
lature and had to be reintroduced ui 1946 

Sub-section (li) —Excess Profits Tax having been allowed as a dednction for 
the purpose of income tax, the refnnd of Excess Profits Tax is related baek to 
the previous year which constitutes or includes the chargeable accoinling period 
to which the refund relates and section 34 of Uie Income tax Act is accordingly 
relaxed for this purpose 

The exception in re<pect of doubly taxed mcome ts obv otisly made in order 
to simplify double income tax relief 

Sub-section (12) —The Income tax Officer will deduct at source the income- 
tax and super tax payable in respect of refnnd of excess profits tax 

' SCHEDULE 

PARTI 

Proviso to paragraph A —If total income is wholly earned income tax under 
claose <t i) (a) >s loner oa incomes np to Rs 2017 abote (hat limit clause 
(ill) (b) will give lower results If the meotne is wholly nncarned clause (tn) (a) 
will benefit the assessee up to Rs 2071 If income is partly earned and partly 
unearned and hes between Rs 2,017 and Rs 2071 both ibe methods should be 
worked out to see which benefits the assmsee 
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PART 11 
Companies 

Public Companies —Note that the additional super tax is payable only by a 
public company i e , in t>bich the public arc subsiantully interested [vide Ex 
planation to section 23 A (1}] 

Declared in Bntish India »Note the words declared m British India’ The 
tax therefore is not payable by a company with its registered office abroad which 
declares dividends abroad even though tts income may accrue m Bntish India 

Capital —See clause (a) of the explanation 

Paid up share capital ’ must obviously induJe all such capital irrespective 
of Its origin i e , whether paid for in cash or oot and whether taken from reserves 
or by otherwise wnting up capital 

* Depreciation reserve should he excluded even if capitalized and distributed as 
bonus shares 


Reserves' mean real reserves and uot provisions for contingencies which 
are similar to Depreciation and Bad Debts Reserves 

Example —^The example below illustrates how the additional super tax or 
Dividend tax is to be calculated 

EXAMPLE 

Paid up capital on ordinary shares 10,00 000 

On Preference shares (S per cent ) 200000 

General Reserves (other than depreciation) 500000 

Total Income 210000 

Dividends declared on ordinary shares 1 50000 

Dividends declared on Preference shares 10000 

Additional super tax is payable on that part of the total income which does not 
exceed the amount of dividends on ordinary shares ( e which does not exceed 
Rs ISOOOO 

The slabs of ISOOOO are to be determined, with reference to percentages of 
the total income as reduced by ttie amount of d vidends pajable at a fixed rate afc 
210000 minus 10000 or 2 lakhs 


O'! 20 per cent of21jkbsl r, 60 COO 
01 the rxcess over 20 per cent b it not over 40 per cent, u e. 

10 per cent of 2 lakhs ZOQOOat 2annas 
Oi the excess over 40 per ccft hut no* over45 per cent i e 
5 per cent of2lakhs IQOOO at Sauna* 

On the excess over 45 per cent bui not Over 50 per cent i e 
5 per cent of 2 lakhs 10.000 at 4 anna*. 

Oa tie excels over‘0 per reoi b»* not over 55 per cent i e 
5 percent of 2 akhs 10^000at 5 anna* 

On the excess over 55 per cent i> 111101 over 60 per cent i e 
Spercent of2Ukhs lOfOOatOannas 
On the excess over 60 per cent 30 000 at 7 annas 

Tsoooo 

NowSpercenf on the capital of fhrcomniay isSpercenf 
on 10 lakhs plus 5 lakh* 1 e 75000 
Underclau«e (11) of ihe proviso the above amount is 
to hr reduced by the ad I onal super tax payable if the 
dividends amounted to 75 0001 e by 


Nil 

2.500 
1,875 

2.500 
3 125 


lP7s 


Ordinary super tax at As 2 ooZlOOOO 2 J 125 

3» 125 

[Now if this company had declared intenm dividend on ordinary shares at 10 
per cent before the 1st March 1946 and declared the balance of 5 per 
or after that to clause (in) of the proviso wooi 


\pr after that date the calculations 
as follows 
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Proportion of dixjdcnds declared le/ore 
1 3*4& to total dividends 
2/Jrd of the super tax calculated as above 
Super tax paya*'Ie at the JS^IS rates 
00 2,10000at 3 annas 
Less rebale at As 1 od2I0000 
isinus },i0000( e oa6u000 


39375 
3 750 


2/Jfd or the super tax calculated 

at 1945 rales 23,750 

Keauction to be made under clause (ui) of 

(he proviso 1667 

The supeiMax pajableis thus ^8,125-1 t67 3MS8 

Dividend —Clause (b) of explasation to the paragraph about Addiliogsl super- 
ttt lajs down that the expression dividend includes any distnbutioh contem- 
? tti section 2 (6-A) of the Income tax Act Thus if a company issues any 
debentures or there is a distribution on its hquidation or on reduction of its 
capital during the financial year 1946-47 socb distribution though it s not dividend 
for any specified period is to be deemed to be dividend for the previous year for 
1946-47 assessment Tins clause applies only to the kind of distribution contem 
plated in section 2 (^A) and not to the normal dividend 

Partly exempt dfvideflrfs —Clause (e) o/ the Explanation fays down that where 
any portion of the profits and gaans of a company is not included in its total 
tncome, the factors entering into the compotatioo of additional super tax (vu , the 
capital, total amount of dividends and dividends payable at fixed rate) are each 
to be taken in the proportion that the total tocome of the company bears to its 
iotal profits and gams llias m the case of a tea company which s liable to tax 
oa 40 per cent of its profits the other 60 per ceot being agncultural income, 
the material figures for computing additional super tax in the example set out above 
would be as follows 


Paid Up Capital 
On ordinary shares 

On preference shares 

Reserves 

Total Income 

Dividends declared on ordinary shares 
Divideuds declared on preference shares 


4 lakhs, I e 40 per cent of 
10 lakhs 
8 Lakhs 
2 Ukhs 
84 000 
60000 
4000 


and the calculations will be made accordingly 

Private Companies —Additional super tax is not payable by private companies 
as they fall wiihin section 23 A of the Income tax Act which came into force again 
from 1st April, 1947, and is applicable to the profits and gams for the previous 
year for the 1946-47 assessment In the case of companies w! ich under the first 
proviso to sect/oa 23 A are repaired to dist/ibute 100 per cent of the net profits 
after payment of taxes as dividends tbere is no hardship as whether they distri¬ 
bute any dividends or not the foil 100 per cent is treated as dividends m the 
assessment of shareholders under sectioo 2J-A Other private companies could 
have avoided the application of section 23 A by distributing 60 per cent as divi¬ 
dends but might not have declared soiEcicnt dimdcads since at the relevant 
time section 23 A was m abeyance Tbere would have been some hardship in 
such cases if they were not allowed to declare and distribute sufiicient dividends 
to escape the application of section 23'A They were therefore allowed as a 
concession by executive orders to make up the deficiency if any and to distribute 
additional dividends up to the required percentage by the 30th June, 1946 or if 
all the shareholders of the company consented to the inclusion of their share of 
the dividend m their assessments the company was to be treated as having declared 
a 60 per cent dividend 
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EXTRACTS FROM THE INDIAN FINANCE ACT, 1942 
1 (i) Ttis Act may be called the Indian Fmatice Act, 1942 

(2) It extends to the whole of BnUsh India 

•••*•• 

8 (1> Sub;ect to the provisions of sub section (2) and (3 ),— 

(1) income tax for the year beRinning on the 1st day of April, 1942, shall 
charged at the rales specified in Part 1 Schedule II lucrcased m the cases to 

which sub paragraph (b) of paragraph A and paragraph D of tint Part apply by 
a surcharge for the purposes of the Central Government at the rate specified therein 
m respect of each such rate of income-tax, and 

(b) rates of super tax for the year beginning on the 1st day of Apnl 1942, 
shall for the purposes of section 5S of the Indian Income-tax Act, 1922 (XI of 
1922), be those specified in Part II of Schedule 11 increased n the cases to whicli 
paragraphs A B and C of that Part apply by a surcharge for the purposes of the 
Central Go% eminent at the rate specified therein m respect of each such rate of 
super tax 

(2) In making any assessment for tlie >eai ending on the 3Ut day of March, 

(a) where the total income of an assessce not being a company includes 
any income chargeable under the head 'Salaries*’ or under the bead 'Interest on 
Securities' or any income from ditidends m respect of whicb he is deemed under 
section 49 B of the Indian Income tax Act 1922, to have paid income tax imposef! 
tn British India, the income-tax payable by the assessce on that part of his total 
locome which consists o! such inclusious shall be an amount bearing to the total 
anieuut of income tax payable according to the rates applicable under the operation 
of the Indian Finance Act, 1941, oo his total income the same proportion as the 
Vhount of such inclusions bears to his total income, 

(b) where the total income of an assessce not being a company includes 
>ny income chargeable under the head Salaries' on winch super ax has been 
or might have been deducted under the provisions of sub section (2) of section 18 
of the Indian Income lax Act, 1922 the super tax payable bj the assc«sce oi that 
portion of his total mconie which consists of such inclusions shall be an amount 
bearing to the total amount of super lax payable according to the rates applicable 
under Uie operation of the fndTan Finance Act, 1941, on fas total income the same 
proportion as the amount of such inclusion bears to his total income 

(J) Ill cases to which section 17 of the Indian Income tax Act 1922, applies, 
the tax chargeable shall be determined as provided in that section but with reference 
to the rates imposed by sub section (I) of this section and in accordance with the 
provisons of sub section (2) of this section where applicable 

(4) For the purposes of this section and of the rates of tax imposed there¬ 
by the expression ‘total income" means total income as determined for tae pur 
poses of income tax or super tax, as the case may be, in accordance with the pro 
visons of the Indian Income tax Act, 1922 

(5) Notwithstanding anything contained in sub section (!) or sub section 
•(2) no tax shall be payable in cases to which sub paragraph (a) of paragra^ "• 
of Part I of Schedule II applies vvfiere the assessce deposits with the Centra Liov- 
erumeut ui such manner and in accordance with such conditions as the Central 
Government mayr by rule prescribe for the purposes of this sub section an amoum 
representing not less than one rupee for every complete unit of twenty five rupee* 
by which his total income exceeds seven hundred and fifty rupees 

Provided that where the total income includes any income cliargcable 
the head ’Salaries" or under the he^ ‘Interest on Securities or any in*® 
from dividends m respect of whiclr I e is deemed under section 49 B of the in 
Income tax Act 1922, to have paid income-tax imposed m Bntish Indi^ 
amount tp be deposited by the assessce in order to obtain the exemption conierr 
by this slib section shall be an amount beimng to the minimum tcQuired i ^ 
deposited under tlie foregoing provisions of this sub section the same 
tile amount of his total income diminished by the amount of such inclusions 
to the amount of his total income 



EXTRACTS. 


1209 


(6) A deposit made in accordance with the provisions cl sub~sectioa (5) 
snail not in any way be capable of beins charged and shall not be liable to 
attachment under any decree or order of any Civil RcTcnue or Criminal Court 
m respect of any debt or liability incurred by the depositor and neither the Official 
Assignee nor any receiver appointed under the Provincial Insolvency Act, 192C^ 
shall be entitled to or have any claim on any such deposit 

(7) Where the total income of an assessee referred to in sub paragraph 
(fi) of paragraph A of Part I of Schedule IT does not exreed six thousand rupees, 
an amount representing one rupee for every complete unit of tuo hundred rupees 
of his total income as reduced by the deductions if any allowed under the 
second proviso to sub section (1) of seetioa 7 section iS and sub section (1) of 
section 53 r of the Indian Income tax Act 1922 shall be funded for the assessee s 
benefit and shall be paid to him on such date not more than twelve months after 
the termination of the present hostilities as (he Central Government may fix 

Provided that nothing m this subsection shall app]> to any part of total 
income (o which clause (a) of sub section (2) applies 

Explanation —In computing tbe amount to be funded under this sub section 
■f there is an incou pletc unit aniouniu g to one hundred rupees or more it shall 
reckoned as a complete umC of two hundred rupees 


SCHEDULE If 


(See section 8) 

PART I —Rates of Incocoe-U* 


A —In the case of every individual Hindu undivided family unregistered 
8rm and otlier association of persons not being a case to which paragraph B of 
this Part applies— . ^ 

I'a) Where (he total income does not exceed R# 2000— 


Rale 


1 On the first Rs "SO of total income Nil 

2. On the next Rs 1 250 of total income Six p es in the rupee 

Prov ded that no tax <hatl be paiabte on a total income 
which does not exceed Ks 1500 
(i) Where the total income exceeds R$ 2,000— 


Z 

3 

4 

5 


Rate Surcharge 

On the first Ks 1 500 of total income iVU Afif 

On the next Rs 3 500 of total income Nine pies m the Six pies in the 
rupee rupee 

On the next Rs 5 000 of toUl locomc Ooe anna and Nirepes m the 
three pies in tbe rupee 
rupee 

On the next Rs 5 000 of total income Two annas m the One anna and two 
rupee pics mtbe rutee. 

On the balance of total income Ti^oaaQas and six One anna and three 

pies m the rnpee pies m the rupee. 


B _fri the case of every company and local authority and in every case in which 

under ihc provisions of the Indian Income tax Act 19’2, income tax is to be charged 
at the maximum rate— 

Rate Surcharge 

On tbe whole of total income Two annas and six One anna and three 

pies IQ the rupee pies in the rupee 


PART II —Rates of Super tax 

A —In the case of every utdiyidual Hindu undivided fam ly unregistered 
and other association of persons not being a case to wh ch paragraphs B and C 
of this Part apply— 
r—132 
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Kate Surcharge 

] On the first Rs-2^ OOOof totalincome Ntl Nil 

2 On thenext Rs. lOOOOof total locome One aona in the Six pies m the 

rupee rupee 

3 On thenext Ra 20000of total income Two annas in the One anna m the 

rupee rupee. 

4 OothenextRs /OOOOof totalincome Three annas m the One anna and six 

rupee p es in the rupee 

Fourannas in the Two annas m the 
rupee rupee 

Five annas in the Two annas and six 
rupee pies in the rupee 

Sue annas in the Threeannasmthe 
rupee rupee 

Sevenaunasmthe Three annas and 
rupee six pies in the 

rupee 

Rate Surcharge 

One anna in the Six pies in the 
rupee runee 

C —In -the case of an association of persons being a coKiperative sonety, 
other than the Sanikatta Saltowners' Society m the Bombay Presidency for the 
time being registered under the Cooperative Societies Act 1912 or under an 
Act of the Provincial Legislature governing the registration of Co-operative 
Societies— 


5. On the next Ks 75 000 of total income 
d OntbenextRs 150000oftotaliacome 
7 OntbenextRs 1 50 000 of total income 
8. On the balanceof total income 
B —In the case of local autbonty— 

On the whole of total income 


Rate Surcharge 

1 Oa the first Rs 2'000 of total income Ntl Ntl 

2. On the balance of total income One anna m the Six pies in the rupee. 

rupee 

D —In the case of every company— 

Rate 

On the ohote of total income OneanraanH «ix n ei in the rupee 

EXTRACTS FROM THE INDIAN FINANCE ACT 1943 

(1) This Act may be called the Indiau Finance Act, 1943 

(2) It extends to the whole of British India 


5 (1) Subject to the provisions of subsections (2) and (3) — 

(a) income tax for the year beginning on the 1st day of Apnl 1S>43 shall 
be charged at the rates specified in Part 1 of Schedule II increased in the cases 
to which sub paragraph (b) of paragraph A and paragraph B of that Part 

by a surcharge for the purposes of the Central Government at the rate speafied 
therein m respect of each such rate of income tax and 

(b) rates of super tax for the year beginnuig on the Isl day 

1943 shall for the purposes of section 55 of the Indian Income tax Act 1922, (XI 
of 1922) be those speafied in Part II of Schedule II mcreased m the cases to 
which paragraphs A, B and C of that Part apply by a surcharge for the puposes 
of the Central Government at the rale specified therein in respect of each suen 
rate of super lax 

(2) In making any assessment for the year ending on the 31st day o 
March 1944— 

(a) where the total income of an assessee not being a company 
any mcome chargeable under the bead Salaries or under the head ^“‘T*** 
Securibes" or any income from dividends in respect of which he is deemed on 
section 49-B of the Indian Income tax Act, 1922 (XI of 15^2) to have paW 


tax imposed in British Ind a, the i 


c tax payable by the assessee on 


part of his total income wbicli consists of such me)usiona shall be an 
bearing to the amount of income lax payable according to the rates appli . 

under the operation of the Indian Finance Act, 1942 (XII of 1942), on h'S j 

income the same proportion as the amount of such inclusions bears to nis 
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(b) where the total income of an assessec not being a company includes 
any lorome chargeable under the head Salaries on which super tax has been 
or jmglit have been deducted anJer the pronsfons of sub section (2) of section IS 
of the Indian Income tax Act, 1922 (XI of 1922) the super tax payable by the 
^t*i?*v* portion of his tol^ income which consists of such inclusions 

shall be an amount bearing, to the total amount of super tax payable according 
lo ibe rales applicable under the operation of the Indian Finance Act, 1942 (XII 
of 1942) on hi8 total income the same proportion as the amount of such inclusions 
bears to lus total mcome 


(3) In cases to which section 17 of the Indian Income tax Act 1922 {XI 
of 1922) applies, the lax chargeable shall be determined as provided in that 
section but with reference to the rates imposed by sub-«ection (I) of this section 
and m accordance with the provisions of sub section (2) of this section where 
applicable 


(4) For the purposes of this section and of the rates of tax imposed there* 
by, the expression total income means total income as determined for the pur¬ 
poses of Income tax or super tax. as the case ma> be. in accordance with the 
provisions of the Indian Income tax Act 1922 (XI of 1922) i 

(5) Notwithstanding anything contained in sub-section (1) oi sub-section 
(2) no tax shall be payable in coses to which sob-paragraph (a) of paragraph A 
of Part I of Schedule II applies where the assessec deposits with the Central 
Covemtnent m such manner and in accordance with such condit ons as the Central 
Government may by rule presenbe for the purposes of this sub section an amount 
representing not less than one rupee for every complete unit of twenty five rupees 
by which his total income exceeds seven huodted and fifty rupees 

(6) A deposit made in accordance with the provisions of i ib section (5) 
shall not m any way be capable of being charged and shvll not be table to 
attachment under any deeree or order of any Ctvil, Kevenue or C nminal Court 
u respect of any debt or lubilny incurred by the depositor and neither the 
OlHcial Assignee nor any receiver appointed under the Provtncial Insolvency 
Act, 1920 (V of 1920) shall be entitled to or have any claim cm any such deposit 

(7) Were the total locome of an assessee referred to in sub-paragraph 
<b) of paragraph A of Part I of Schedule 11 does not exceed six thousand rupees, 
an amount representing one rupee for every complete unit of two hundred rupees 
of his toui income as reduced by the mcome, if any exempt from tax under any 
provision of tlie Indian Income tax Act, 1922 (XI of 1922) or any notification 
issued thereunder shall be funded for the assessee s benefit and shall be paid 
to him on such date not more than twelve months after the termuiation of the 
present hostilities as the Centra) Coremment may fix 

Explanation —In computing the amount to be funded nndcr this sub section 
if there is an incomplete unit amounting to one hundred nipees or more it shall 
be reckoned as a complete unit of two hundred rupees 

(8) Notwithstanding anything conlaineU in sub secUon (7) of section 8 of 
the Indian Ffaance Act 1942 (XII of 1942) the amount Jo be JundeJ under that 
snb-secliQn for the assessec s benefit lu respect of any assessment for the year 
ending on the 31st day of Varch 1943 shall be calculated on his total income 
as reduced by the income if any exempt from tax under any p ovision of the 
Indian Income tax Act, 1922 (XI of 1922) or any notification issued thereunder 

(9) The Central Government may by notification in the Official Gazette, 
make rules prescribing the manner and conditions referred to m sub secUon (5) 


SCHEDULE II 
(See section S) 

PART I —Rates of Income-tax 

A —In the case of every ladividnal Hindu undivided family unregistered 
firm and other association of persons not being a case to which paragraph B of 
this Part applies — 
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(a) Where the total income does not exceed Rs. 2000— 

R 

] On the first Rs 750 of total mcooie N\t 

2 On the next Ks 1.250 of that income Six pies in 

FrovideO that no tax shall be payable on a 
total income which does not exceed K« 1,500 
(.b) Where the total income exceeds Rs 2000— 

^ Kate 

1 On (he first Rs 1500 of total Xtt 

income 

2 On the next Rs 3,500 of total Ntpe pies in the rupee 

income 

3 On the next Rs 5 000 of total One atiaa and three 

income pies in the rupee 

4 On the next Rs 5 COO of total Two annas in the rupee 

income 


Six p es In the 
rupee 

Ten pies m the 
ri'pec 

One anna and four 
pies in the rupee* 

•j un ihe balance of total in- Two annas and Six pies • Ore ai r a and eight 
co”'e inihcrnpee t ie« in tl e rupee 

B —In the case of every company and local autbonty, and iii every case m 
which under the provisions of the Indian Income tax Act, 1922, income tax is to 
be charged at the maximum rate— 

Rale Surcharge 

On the whole of total income Two areas and ux pies One ama and eight 
in the the tupre pies in the rupee. 

PART rr —Ratea of Super-tax, 

A —In the case of every lodmdoal Hindu undivided family, uoregristered 
fimi and other association of persons, not being a case to which paragraphs B 
and C of this Part apply— 

Rate Surcharge 

1 On (he first Rs. 2S.OOO of total Nil Nil 

incroe . 

2 O' tnenext Rs 10000 of total One anna in ihe One anna in the rupee 

11 cone lufxt. 

3 On the next Its 20000of total Two annas in the One anna and six pieim 

income rupee iherupie 

4 On the next Rs 70,000 of total Three annas m Two annas m the rupee. 

income the rupee 

5 0<i the next Rs 7SCOO of total Four annas m the Two annas and six pies 

II come rupee in the rupee 

On (he next Rs 1 50,0 Oof (o(al Fne annas in (he Three annas in the 

rupee 

n the Three annss in tne 


income rupee 

7 On the next Rs 1 50,000 of total Six annas 
infomc rupee 

S. Oo the balince of total income Seven annas 
the rupee 

B —In the case of every local authority— 

Rate 

On the iiliole of total income One anna ii 

r«we 

C —In the case of an association of persons being a co-operative socieV 
other than the Sanikatta Saltowncrs’ Society m the Bombay Presidency, for toe 
tune being registered under the Co operative Societies Act, 1912. or under an 
Act of the Provincial Legislature governing the rcgistratioa of Co-operativ 
Societies— 

Rate Surcharge 

1. On the first Rs 25,000 of i/if Nil 


rupee 

hrve annas and six pies 
(he rupee 


Surcharge 
One anna 
rnrre 


til It 

On (he bilance of total 
income 

—Tn the ca'e of every company— 


(he 


I the 


e wlioleoi 


f total income 


Rate ’ 
T«0 annas i 

rupee 



EXTRACTS. 


1213 


EXTRACT FROM TQ[E INDIAN FINANCE ACf. 1944 
<1) This Act may be called the Indian rinance Act, 1944 
(2) It extends to the whole o( Bntish India 

• ' • * * * • 

6 Income-tax and super tax —(1) Subject to the provisions of sub-sectioas 
(2), (3) and (S).— 

(6) income tax for the year begmaing on the 1st day of April 1944 shall 
be charged at the rates specified in Part I of the Second Schedule increased in each 
case by a surcharge for the purposes of the Central Goi eminent at the rate speci 
fied therein in respect of each such rate of income tax, and 

(b) rates of super tax for the jear beginning on the 1st day of April, 1944, 
shall, for the purposes of section SS of the Indian Income tax Act, 1922 (XI of 
1922.) be those specified in Part II of the Second Schedule in,jeased m the cases 
to \ihich paragraphs A, B and C of that Part apply by a surcharge for the pur- 
poses of the Central Government at the rate specified therein m respect ol eacn 
such rate of super tax 

(2) In making any assessment for the >ear ending on the 31st day of March 

1943 — 

(a) where the toul income of an assessec not being a 

any ircomc chargeable under the head "Salaries" or under j 

on Secunties” or any income from dindends m r«pect of „aid 

under section 49 B of the Indian Income tax Act, 1922 

acome tax imposed m British India, the mcome m payable by the assewe on 
that pan of his total income wbicli consisu of sui* inclusions 
bearing to the total amount of mcome «« *«>**>]* If IMsS on tus 

cable under the openUon of the Indian Fmanee Act. 1943 (VIII of IW) on ms 
tetol wome^e ^e proportion as the amount of such inclusions bears to his 

““ th. tout mcom. of 

any income chargeable under the h^d Salanes f“ ? , -i ».rtJon 18 

“ (T'in““,w »>• 

1944 or the year ending on the 31sl day of March. 1945-- 

fu) where the total income of a compLiy^on that^art 

from hfe insurance business the super ^ ^e m the case of an 

of Its total income which consists of j pne aana ard one pie m the 

S™."" 

Of nine pies in the rupee. not being a company, includes 

(b) where the total income ^ busies the income tax and super t-x 

any profits and gams from total amount of such taxes 

mdasiou shall be an amoun mclmie which consists of suii 

pajable by the assessee on that m amount of such taxes payable 

mclusioa shall be an amount operation of the Indian Finance Act. 

according to the rates applicable ^ proportion as the amount of such 

1942 (XII of 1942) on h.s total income aggregate oi the taxes 

inclusion hears to his total income ^ ..Kceeds the aggregate of the taxes on 
so computed in respect of such •"* nnder the operation of the Indian Finance 
the same income payable by a an such inclusion shall be compuied 

Act. 1942 (XII of 1942) the taxes pa>^k on sucli mu 

at the rates applicable to a company nnder the operat T 

(4) Where any assessment ^^f**** ,i''?„pbeal,lc has been completed 
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It $hail be revised by the Income Ux Officer m accordance with the proMsions of 
clause (a) or (b) as the case may be of sub section (3) and (he excess fax paid 
if any shall be refunded 

(5) In cases to which section 17 of the Indian Income tax Act 1922 (XI of 
1922) applies the tax chargeable shall be determined as provided in that section 
!ut with reference to the rates imposed by sub section (1) of this section and in 
accordance w th tie proMSions,of subsections (2) and (3) of this section where 
applicable 

(6) tor the purposes of this section and of the rates of tax unposed (hereby 
the exi rcssion '* total income ' means total income as determined for the purposes 
of income-tax or super tax, as the case may be, in accordance with the provisions 
of the Indian Income tax Act, 1922 (XI of 1922) 

(7) Where the total income of an assesses referred to m paragraph A of 
Part 1 of the Second Schedule docs not exceed six thousand rupees an amount 
representing one rupee for every complete unit of two hundred rupees of his total 
income as reduced by the income il anj exempt from tax under any provision 
of the Indian Income lax Act 1922 (XI of 1922) or any notification issued there 
under s! all be funded for the assessecs benefit and shall be paid to bun on such 
date not more than twelve tnontlis after the termination of the present hostilities 
as the Central Government may fix 

Explanation —In computing the amount to be funded under this sub section 
f there la an incomplete unit amounting to one hundred rupees or more it shall 
ue recko led as a complete unit of two hundred rupees 

(8) The provisions of section 23 A of the Indian Income-tax Act, 1922 (Xt of 
1922) shall not apply m respect of profits and gams of the previous year for the 
assessment for the year ending on the 3Ist day of March, 1945 


THE SECOND SCHEDULE 


(Sec section 8) 


PART I —Rates of Income lax 


A —111 the case of every individual Hindu undivided family unregistered firm 
and other association of persons not being a case to which paragraph B of thi» 
Part applies — 


1 On the first Rs 1 500 of total 
inccime 

2. On the nrxt Rs 3 500 of total 
income . . 

3 On the next Rs 5000of total 
income 

4 On the next Rs 5 000 of total 
income 

5 On the balance ol total 
income 

Provided that— 


Rate 

NiL 

Nine pies in the 
rupee 

One anna and 
three pies m 
the rupee 
Two annas in 
the rupee 
Two annas and 
SIX pies in the 
rupee 


(i) no income tax shall be payable on a total income 

Rs 2000 


Surcharge 

N,l 

Six p es in the rupee 

Ten pies m the 
rupee 

One anna and six 
pies ID the rupee 
Two atfiias a tfct 
rupee 


which does not exceed 


(ii) the income-tax payable shall m no case exceed half the amount by "1 
tie total income exceeds ^ 2000 

B —In the case of every company and local authonty and in every case In 
which under the provis ons of the Indian Income tax Act, 1922 income-tax is t 
he charged at the maximum rate— 

' Rate Surcharge 

On the vtfaole of total income Two annas and Two annas jo the 

SIX pies m the rupee 

rupee 
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PART 11 —Ralei ol Super tax 

A —In the case of every individual Hindu undivided family unre^twed 5im 
and other association of persons not l:«ng a case t n 

of this Part apply— 


) which paragraphs B and C 


Surcharge 


kale 

1 On the first Rs 23 000 of 
total income 

2. 01 the next Rs 10 000 of 

total income 

3. On the next Rs 20 000 of 

total income 

4 Oa the next Rs 70 000 of 

total ircome. . 

5 On the next Rs 75 000 of 

total income 

6 On the next Rs. 1 50 000 of 

total inccoie __ , 

7 OnthenextRs 1.50 000of 

total iDCome 

8 On the balance of total 

income 

B —In the case of every local aothonty— 

Rate 

Oa the whole of total income * 

tune being registered under the Co<iperauve Soeietie*— 

of the Pfonnaal Legislature governing the reguUation ot w>k>p«su 
R ate 

1 On the first Rs 25,000 of loul 
income 

2. On the balance of total income 


One anna m thi 
rnpce 

Two annas ii 
the rupee 
Three annas n 
the rupee 
Four annas u 
ilie rupee 
Five annas » 
the rupee 
Six annas ii 
the rupee 
Seven annas it 
the rupee 


JVif 


One anna n the 
rupee 

Two annas in the 

Two annas and six 
p es in the rupee 

Three annas in the 
rupee. 

Three annas m the 
rupee 

Three annas lu the 
rupee. 

Three annas and six 
pies in the rupee. 

Surcharge 
One anna m the 
rupee 


Oa the whole of total income 
Provided that a rebate of « 


One anna id 
the rupee. 

Rate 
Three annas u 


a the rupee 

r ...... in til# ruoee shall be allowed ou the 

I that a any divTilend declared m BnUsh India 

total income as reduced by >ear for tie assessment for IhO 

m respect of the whole or part of w P > being a dividend paj-able at a 

year ending on Uic 3lst day of ^3 not February \W by 

fixed rate or a dividend declared aeeUoa 6 of Una Ac^ secuon 23-A 

a companj to which bnt of 1922) would be applicable 

of the Indian Incot« lax Act, 19 t . proviso, the expression dividend 

'Explanation *”“J^^«nbntion mcluded m the expression " dividend 

shall be deemed to Include any d . Indian Income tax Act. 1922, s 

a. m clause (fi-A) of seciwa 2 ol tM ina 


"dividend* 

..._ , ....._U 1922. and 

-1 defined in clause (fi-A) of ^ ending on the 3Ul day of Marcli. 1945 

any such distribuUou made dunng me > j or" part of the pretnoua 

shall be deemed to have been maue in tv 
year ' 


EXTRACT FROM THE INDIAN FINANCE ACT. IMS 
EXTRA .,li*j Ike Indian h nance Act 1945 

(1) This Act may ^ S Bntish India 

{2) It extends to Uic wime os »»• ^ 


—<l) SiUject to ihe provuioni of sab-sectiooi 

ta) mcometax .he 


7 Income-tax and auper UX 
(3) (4) and (5), 


be charged at the rates S 

»Tb s " Explanation " was 


Inserted by Ordinance XXXIIl of 1944 
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each case by a surcharge for the purposes of the Central Government at the rale 
specified therein ta respect oS each such rale of income tax ^a^l 

‘■ates of super lax for the year Ijcgmniiig on the Isl day of April 1945, 
purposes of section 55 of the Indian Income tax Act, 1922 (XI of 
19_Z) be those specified m Part II of the Second Schedule increased in the cases 
to winch paragraphs A B and C of that Part apply by a surcharge for the pur¬ 
poses of the Central Government at the rate specified therein in re'pect df each 
such rite of super tax 

(2) If any provision is made in the Indian Income tax Act, 1922 (XI of 
1922) for the exemption from income tax of a portion of the earned income 
included in the total income of an assessce then m making any assessment for 
the year ending on the 21st day of March 1946 there shall be deducted from the 
total income of an assessee m accordance with such provision an amount equal 
to one tenth of such earned income exclusive of any income chargeable under the 
head Salaries but not exceeding in any case two thousand rupees 

(2) Id making any assessment for the year ending on tlio 21$t day of March, 
1946 where the total income of an assesses not being a company includes any 
income chargeable under the head “Salaries or under the head “Interest on 
Securities' or any income from duidends in respect of which he Is deemed under 
section 49>B of the Indian Income tax Act, 1922 (Xl of 1922) to have paid Income- 
tax imposed in British India, the incooif-lax payable by the assessce on that part 
of his total income which consists of sbeh inclusions shall be an amount beanag 
to the total amount of income tax payable according to the rates applicable under 
the operation of the Indian rinance Act, 1944 on his total income the same pro 
portion as the amount of such inclusions bears to hiS total income 

(4) In making any assessment fou the year ending on the 31st day of 5farch 


(a) where the total income of a company includes any profits and gvns 
from life insurance business the super tax payable by the company on that part 
of Its total income which consists of such inclusion shall be at the rate of six pies 
in the rupee 

(b) where tJie total income of an assessce, not being a company, includes 
Any profits and gams from life insurance business the income tax and siU’^^ 
pa>-abic by the assessce on that part of hia total income which consists of such 
mdusion shall be an amount bearing to the total amount of such taxes payable 
according to the rates appficah/e under tfte operation of Che ladtaa Fmseee Act, 
1942 (XII of 1942) on his total income the same proportion as the amount of 
such inclusion bears to his total income so however that if the aggregate of the 
taxes so computed in respect of such inclusion exceeds the aggregate of the ***** 
on the same income payable by a company under the operation of the I"diaa 
Finance Act 1942 (XII of 1942) the taxes payable on such inclusion shall be 
computed at the rates applicable to a company under the operation of the said Act 

(S) In cases to which section 17 of the Indian Income tax Act 1922 (Xi 
of 1922) applies the tax chargeable shall be determined as provided in that 
section but with reference to the rales imposed by sub section (1) of this section 
and in accordance with the provasions of sub sections (3) and (4) of this section 
where applicable 


(6) For the purposes of this section and of the rales of tax imposed 
by the expression total income' means total income as determined for the 
poses of income tax or super tax, as the case may be in accordance 
provisions of the Indian Income tax Act 1922 (XI of 1922) and the 

* earned income means earned mcome as defined for the purposes of the s 
Act 

(7) Where the total income of an assessee referred to m 

Part I of the Second Schedule docs not exceed six thousand rupees an ain 
representing one rupee for every complete unit of two hundred rupees o 
total income as reduced by the income if any exempt from fax under any p 
VIS on of the Indian Income tax Act, 1922 (XI of 1922), or any "O* . 

issued thereunder shall be funded for the assessee s benefit and shall be P 
him on such date not mpre than twghre snqnths after a termination of the p 
present hostilities, as the Central GOTenunent may fix 
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Provided that the amount to be funded for the a&sessee*s benefit shall m 
no case exceed two fifths of the tax payable by bun 

^*P^*”**‘®** computing the amoont to be funded under tins sub-section 
if there is w incomplete unit amounting to one hundred rupees or more it shall 
be reckoned as a complele unit two faimdred rupees 

(8) Notwithstanding anything contained m sub section (?) of section 6 of 
the Indian Finance Act 1W4 the amoimt to be funded for the assessees benefit 
under the provisions of that sub section shall tn no case exceed two-fifths of 
the mount of tax payable by him in respect of his assessment for the year ending 
oa the 31st day of ^arch IWS 

(9) The provisions of section 23 A of the Indian Income tax Act 1922 
(KI of ^922) shall not apply in respect of profits aad gams oi the prenous year 
for the assessment for the year ending oa the 31st day of hlarch, 1946 

8 Continuance of and rate of excess profits tax -~(I) In sub clause (a) ol 
clause (6) of section 2 of the Excess Profits Tax Act, 1940 (XV of 1940), for 
the words and figures 31st day of March 1945, the words and figures 31st day 
of March 1946" shall be substituted 

(2) The excess profits tax imposed by section 4 of the Excess Profits Tax 
Acb 1940 (XV of 1940) shall i» respect of any chargeable aecouatie^ period 
beginning Mter the 31st day of March 1945 be an amount equal to sixty six 
and two thirds per cent of the amount by which the profits of the business 
during that chargeable accounting period exceed the standard profits 


THE SECOND SCHEDULE 
(Section 7) 

Parti 

Rates of Income tax 

A —In the ca*e of every individual Hindu undivided family, unregisiered 
firm and other associaiiou of persons not being a case to winch paragraph B of 
this Part applies — 

Rate Surcharge 

1 OatbefirstRvliOOof N>t Nd 


1 On the first Rv liOO of 
total income 

2. 0" the oext Ks. 3 500 of 
total income 

3 On (he next Rs 5,000 of 

total income 

4 On the next Rs 5,0ti0 of 

total income 

5 the balance of total 
masme. 


Nine pies m fhe 
rupee 

Oae aaaa and three 
pits 10 tbc rupee 

Two annas lo the 
rupee 

Two annas and sot 
pies m the rupee. 


Six pies in the 
rupee 

Tea pies m the 
rupee 

One anna and six 
pies ta the rupe* 

Two annas and 
three pies in the 
rupee. 


(I) no income tax shall be payable oo a total inwme which, before deduo- 

Uon of the allowance if any, lor earned wcomc, does not exceed 
Hs 20)0, 

(II) ihc mcome-lax payable shall m no case exceed half the amount by 
' ^ which the total uicome Ibefore deducUoa ^ the said allowance. 

if any for earned uicooie) exceeds Re 2,000, 

(.„) Ih. .oc»n.= »« ll' <»“> »■<"«' “ 

‘ allowance for earned income shall not exceed either— 

(a) a sum beating to half the amount by which the tola! income (bef^ 

^ ' deducuon of Uic allowanoe for earned income) excels Re. 


the same proportion 


unreduced total weenie 
(b) the uicoiue'tax pa) able «« 
^ * soecified w this bchrJule 


as sncli reduced total wcome bears t 


(be Mjcome so reduced ai Ihc rates 
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B —In the case of every co»npan> and local authority, and m every case in 
winch under the provisions of the Indian Income tax Act 1922 income tax u to 
be charged at the maximum rat^— 


On the whole of total 
income 


Sate 

Two annas and six 
pies in the rupee 


Surcharge 
Two annas and 
three pies in the 
rupee 


Part II 


Hates of Soper tax 

A —In the case of every individual Hindu undivided family, uoregisttrcd 
firm and other association of persons not being a case to which paragraphs B 
and C of this Part apply— 


1 On the first Rs 25 000 of 
total income 

2. On the next Its 10,000of 
total income 

3 On the next Rs 20 000 of 

total income 

4 On the next Rs 70 OOO of 

total income 

5 On the next Rs 75 000 of 

total income 

6 On the next Rs I.SO ooO 

of total income 

7 On the next Rs 1 50 000 

of total income 

8 On the balance of total 

income 


One anna in the 
rupee 

Two annas in the 
rupee 

Three annas m 
tbe rupee 

Pour annas in the 
rupee 

Five annas in the 
rupee 

Six annas in the 
rupee 

Seven annas in 
the rupee 


Surcharge 

Nil 

One anna m the 
rupee 

Two annas m the 
rupee 

Two annas and six 
pies in the rupee 

Three annas in the 
rupee 

Three annas in the 
rupee 

Three annas m the 
rupee 

Three annas and 
SIX pies in the 
rupee. 


In the case of every local authority— 

On tbe whole of total income Oneanua in the One anna in the 

rupee rupee 

C —In the case of an association of persona bemg a co operative souety. 
other than the Sanikatta Sattowaeis' Society la the Bombay Pcestdeoc}, 
lor the tune being registered under the Cooperative Societies Act 1912, or under 
an Act of tbe Provincial Legislature governing the registration of Co-operative 
Societies— 


1, On the first Rs 25,000 of 
total income 

2 On tbe balance of total 
income 


Rale Surcharge 

Nil Nil 

One anna in the One anna m tfar 
rupee rupee 


D —In the case of every Company- 

On the whole of total income Three annas in the rupee 

Provided that a rebate of one anna in the rupee shall be allowed on the 
total income as reduced by tbe amount of any dividend declared in British Iniha 
lu respect of tlie whole or part of the previous year for il e assessment for me 
year ending on the 31st day of Mar^ 1946, not being a dividend payable at a 
fixed fate 

Explanation —For tbe purposes of ibis proviso tlie expression Mividend 
shall be deemed to include any dislnbuUon included in the expression . 

as defined in clause (6-A) of section 2 of the Indian Income lax Act, 19S ^ 
any such distribution made dunng the year ending on the 31st day of 
1946 shall be deemed to tiave been made m respect of the whole or part oi t 
previons year 
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INDIAN UNANCt. (INCOMi. lAX) RULES m> 

FINANCX DEPARTMENT (CENTRAL REVENUES) NOTIUCATION 
No 27 INCOME TAX DVTED THE 4ib APRIL, 1W2 
m ^trcise of the powers conferred hy sub section (3) of section 

Sc«ed .n ^^2) the Cenu^ Goiemment .s 

reWrZt following rules for prescnbmg the nianner and condmooi 

reierrea to ui sub section (a) of secUon 8 of the said Act, namely_ 

1942^ **** Finance (Income tas) Rules 


(2) They apply to the whole of Untish Ind a mclud ng BnUsh BaluchisUu 
s'* 104^® «cludeJ and partially eacludcd areas to wbiclt the Indian Finance 
Act, 1942 has been or may hereaiter be applied by notification under sub-section 
(1) of section 92 of the Govemmeni of India Act, 193S 

. . 2 In Iheso rules the express on total income" means total jneome as 
section (15) of section 2 of the Indian Income tax Act. 1922 (\1 
of 1922) ^ ' 


3 Within M days of the publication of the nouce under sub-section (1) of 
section 22 of the Indian Income-tax Act, 1922 (or such longer penod as may be 
specified m the notice) any person not being a company, a local authority or a 
person not resident m British India whose total income durmg the previoui year 
exceeded Rs 1500 but did not exceed Rs 2000 may instead of makmg the return 
presenbed under rule 19 of the Indian Income tax Rules 1922, furnish to the 
iDcome tax Officer a verified return of tus total income in Form A annexed to 
these rules together mtb a cerUficate furnished by the Post Master under rule 7 
showing that be has deposited in the Indian Post Office Defence Savings BaiJc 
SB. amount not less than the amount prescribed in sub section (5) of sectiea 8 o( 
the Indian Finance Act, 1942 

Provided that where a person claims a refund of lax deducted or paid at 
source such clarfa shall be made separately in accordance with rules 36 and J7 
of the Indian Income lax Rules 1922 

Provided farther that the retont m Fonn A of Che total tnecac for the 
previous year and the certificate may be luraishcd not later than the dlat August 
m the year 1942 

4 On receipt of the return made under rule 3, if tlie Income tax Officer 
IS satisfied that the return made and tbe amount deposited are correct, he shall 


not take any further proceedings but if ibe amount deposited i| found to be less 
than the tnmuuum amount that should have been deposited on a correct com 
I utation on the basis of the return made, he shall call upon the person to make 
good the deficiency within one month of such inUmatioo If such person de¬ 
pot ts the amount within the said tune be shall forthwith send to the Income Ux 
Officer the certificate of deposit furnished under rule 7 by tbe Post Matter If 
1 e does not deposit Uie amount, or fails to send the certificate to the Income Ux 
Officer fie shall be liable to assessment under the promions of the Indian Income- 
tax Act, 1922, and, in Uiat case the amount depoMled by him shall, notwilhstaadmg 
anything contained m the Indian Post Office Defence Savingi Bank Rules, be 
paid back to him or at his opUon transferred to tJie credit of mcome-Ux revenue, 
on a direction issued by the Income-tax Officer to the Post Master 

5 If the focomc tax Officer w noi saUsfied as to tbe correctness of the 
return made under rule 3 or the person fa Is lo make good the deficiency in deposit 
w required by rule 4 the Income tax Officer shall serve upon liim a nouce under 
sub-secuon (2) of section 22 of the Indian Income-tax Act. 192^ -nd delenmue 
the toul income and the Ux payable tbexeoo under tbe proviswus of the said 
Act, provided that if Uie proceedings for assessment are started not w cooseqoence 
of »ay deficiency m (he amount deposited and iJ tbe incoiM aetermined uo 
assessment is sUll found to be below K$ 2lW) the jDc«n<^tax*Offieex shall alhiw 
the asiessce the option of detios.ting witl w one month the further arnoont 
due. tf any, on such determination or of paying the locome-Ux due If ih* 
«Muee elcruses the former opi on no ap^al shall U ag^ul such deia* 
tauuMon. If he cieruses the Uticr option. XU *“«>»«;«« •"I* 

upon him the notice of demand under *ect»o« 29 of ths In.aaa Jccocie-tax Act, 
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1922, anti tlie amount deposited la respect of the income which has been subjected 
to issessment shall, notwithstanding an>ihiQg containing m the Indian Post Office 
iJefence Savings Banfc Rules be paid back to the assessee, or at his option 
transferred to the credit of income tax revenue on a directiou Issued by the 
Jneome tax Officer to the Post Master 

Provided that where the assessee fails to exercise any option, or fails to 
deposit the amount di^ if any, or having deposited the amount, fails to forward 
to the Income tax Officer the certificate of deposit furnished under rule 
/ by the Post Master he shall be deemed to have exercised the latter option 
0 Where an asSessee does not make a return as required by rule 3 and is 
not a person from whose salary a deposit has been deducted under lule 8, he shall 
not be allowed to discharge his liability to fax by making a deposit after the 
expiry of the date fixed for making the return 


7 Wliere a person makes a deposit in the Indian Post Office Defence Savings 
Hank for the purposes of rule 3 4 or S the Post Master shall furnish to the person 
a certificate stating the name and address of the depositor the amount deposited, 
the date of deposit and the unmber of his account in the Bank 

8 Where the estimated total income chargeable under the head ‘salaries'* 
exceeds Rs 1,500 but does not exceed Rs 2000, the person responsible for payuig 
the income shall before deducting income tax as required by sub section (2) of 
section 13 of the Indian Incoine*tax Act, 1922, allow the payee to exercise the 
option of depositing with the Central Government the amount specified in sub¬ 
section (5) of section 8 of the Indian Finance Act, 1942 and where such option 
has been exercised the person responsible for paying the income shall deduct from 
the amount of each payment, such fioriton of the amount to he deposited in respect 
of the estimated total income of the pa}ce under the head salanes’ as each 
such payment bears to such total lacome 

Provided tliat such person may at the time of making any deduction, increaae 
or reduce the amount to be deducted for the purpose of adjusting any excess or 
deficiency arising out of any previous deduction or failure to deduct 

Provided further that unless the estimated total incom^ under the head 
" salanes ’ is likely to exceed two thousand rupees tbe option once exercised shall 
be final for the finanual year en^ng on the 3i$t Marcli of the year in respect of 
which the option has been exercised 

9 Where during the course of tbe financial year it is found that the total 
income of a person under the head “salaries" is likely to exceed two thousand 
rupees the person responsible for pa>mg the income tax shall, under the proviso to 
sub section (2) ot section 18 of the Indian Income tax Act, 1922, adjust tbe deli 
cieucy arising out of the failure to deduct the proper amount of income tax, and, 
notwitbstaudiog anything contained m the Indian Post Office Defence Sawngs 
Bank Rules the amount deposited in tlic name of such person during that finanual 
year shall, at his option, be treated as part of the income lax appropnale to his 
total income and shall be transferred from the said deposit to the credit of mcomc- 
tax revenue 


10 Where the total income of a person from whose salary d^uctmo has 
been made ui accordance with rale 8 for deposit in the Indian Post Omce 
Sgvia(,s SaaL ts l-aaad on assessment to ateeed in'0 tifc-osand svpees, he sbaU w 
chargeable to tax m accordance with the provisions of the Indian Incwie 

1922, and notwiUistandmg anything conUuicd in the Indian Post Office ^**5”. 
Savings Bank Rules the amount deposited, m respect of the income or part ol t 
mcome included m the said assessment shall, at the option of the 
treated as part of tax doe, from him and shall be transferred trom tbe said u«po 
to the credit of income lax revenue . 

11 All sums deducted under rale 8 shall, for tbe puipose of computing 
total income of an assessee, be deemed to be income received 

12 All sums* d?ducted m accordance with the provisions of rale 8 s ^ 
yeposited within one week by the person making the deduction in the 1"“^ 

Office Defence Savings Bank m tbe name of ihe person from whose s««r 
deduction is made ■ 

U If any person does not deduct or after deducting fails 4®^*^n,j,ces 
imouut as required by rule 12, he sbal^ witJiont prejudice to a«y ototr conseq 
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which he may incur, be deemed fo be an assessee m default m respect of the 
OTonnt of income tax that was dcdnctiUe by him under sub-scctioa (2) of sectwa 
18 of the Indian Income tax Acl 1922 

Prowded that the Income tax OfBcer shall not make a direchoa under sub¬ 
section (1) of secUoa 46 of the Indian locotme-tax Act 1922, for the recovery of 
any penalty from such person tuiless satisfied that such person wilfully failed to 
deduct and deposit the appropriate amounl 

14 In the ca«e of income chargeable under the head "salaries” where 
deduction in accordance with rule 8 is not made by or on behalf of Government 
Ilie person making the deduction shall forthwith send to the Income tax Officer 
mthio uhosc jurisdiction the deductioa ts made {or where there is more than one 
Income tax Officer having jurisdiction m the same area to the Income tax Officer 
'pecified bv the Commissioner of Income tax m accordance with rule 11 (1) of 
the Indian Income tax Rules 1922J, a stalemeat in Form B annexed to these rules 
15 In the case of income chargeable under the head "salaries ** where deduc¬ 
tion under rule 8 is made by or on behalf of Government, a return under section 21 
of the Indian Income tax Act 1922 shall be prepared and sabnulted by the person 
specified in rule 15 of the Indian Income tax Rules 1922 The return will be in 
the form prescribed by rule 17 of the said rules witli the modification that in 
coliunn 14 ihereol tJ?o aroount deposited donog the year shall he shown 


FORAf A 

Form of return of ‘ total mcome' annexed to rule (3) of Indian Finance (Income- 
tax) Roles 1942 
(See Rule J) 

^an1e 

Status 

Address 


In compliance with the public notice under section 22 (1) calling for returns 
of income bv the tW I declare that mj-jlhe famiVs'thenrmr 

tbe Association’s total income for the jear ending amounted 

In Rs as follows 


Salaries 

Interest on Securities 
Property 

Business Profession and Vocaliou 
Other sources— 

(a) Interest ground rent etc 

(b) Dindends 


Rs 

Rs 

Rt 

Rs 

Rs 

Rs 


ToUl Rs 

2 Ill discharge of nojits lability U> be a<ses«d lithe faimljlthe firmllhe 

Association liavejhas deposited on the of W , a sum oi Ks 

in the Defence Savings Bank Account at the ”est OShcc as 

per certificate attached 

3 I hereby declare that to the best of my knowledge and belief the infor- 
mation given above is correct and complete 

Signature 


Sutus 

Note 1 —The alternatives which are not required should be scored out 
Note 2 —The declaration shall be sigoed— 

<11 in the case of an individual b> the individual fiimself 

(2) m the case of a Hindu Undivwlcd Family b> the manager or KarU 

f3I in the case of a firm by a partner _ , . 

^4) in the case of any otiier Assooatioii by a member of the Associaboo 




INDIAN FINANCE (INCOME TAN) RULES. 1943 
FINANCE DEPARTMENT (CENTRAI REVENUES) NOTIFICATION 
NO 48 (24) I T 142, DATLD THE 3RD APRIL, 1943 

No 48 (24) I T !43 In «xerci$e of the i>owers conferred by sub section (9) 
of section 5 of the Indian Finance Act. 1943 (VIII of 1943). tbe Central Govern* 
rnent >9 pleased to make the following rules for prescribing the manner and condi¬ 
tions referred to in sub-acction (5) of section S of the said Act, namely — 

1 (1) These Rules may be called the Indian Finance (Income tax) Rules, 

1943 

(2) They apply to the whole of British India including Bnlisn Baluchistan 
•and those excluded and partially excluded areas to which the Indian Finance Act 
1943, has been or may hereafter be applied by notification under siib section (1) of 
section 92 of the Government of India Act 1935 

2 The Indian Finance (income Ux Rules 1942 prescribed for the purposes 

of sub-section (5) of section 8 of the Indian I tnanee Act shall apply for the 

purposes of sub section (5) of section 5 of the Indian Finance Act 1943 subject to 
the following modihcations and additions namely — 

In the said Rules— 

(a) for the words brackets and figures ** sub-section (5) of section 8 of the 
Indian Finance Act, 1942” wherever they occur the words brackets and figures 
" sub section (S) of section S of the Indian Finance Act 1943 ” <half be sab«titutea 

(b) for the second proviso to rule 3 the following proviso sliall be substituted, 
namely— 

“ Provided further that in tbe case of a person whose total income ^ ^ 
any income chargeable under the bead ‘salaries’ or under the head 
securities’ from which tax has been deducted under section 18 of the Indian 1°®® j 
tax Act 1922 (XI of 1922) or dividends in respect of which he is deemed und" 
section 49 B of the said Act to liavc paid mcome tax himself m British Indi^ 
amount of the tax deducted or paid at source ina>, if he elects to discharge 


Remarks. 
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S^t%cfer?«d Defend S*«ag, Bank account aTd “d to ofc 

ff ^ ‘ foregoing provisions of this rale If the amoont of ta* 

Af . V the mmunum deposit required to be made m respect 

of hi^s total income the defiaency shall be made good by him by making a deposit 
m the manner required by this nile If the amount of tai is m excess of the 
mmimum deposit, the exce'S shall on his application be refunded to him ‘ 

(c) m rale 3 after the new. second proviso the following further proviso shall 
be inserted namely — 

, , Provided further that a person whose total income of the previous jear 
HicJudcs any income chargeable under the head salaries m respect of which the 
option of having the appropriate portion of the deposit deducted from his salary 
was exercised by him under any rule for the time being in force may make a 
further deposit if necessary to cover the liability if any in respect of his total 
income including salary 

(d) m rale 6, the words and is not a person from whose salary a deposit 
has been deducted under rule 8 ’ shall be omitted 

" Form A annexed to the said Rules for the figures 1942" the figures 

1941 shall be substituted and the following shall be added to paragraph 2 
thereof— 


In respect of tl c income from salanes|intcrest on secuntiesIDividends shown 
in paragraph 1 a sum of Rs lias been deducted or 1$ deemed to 

hare been paid at source and therefore the balancd of Rs only|no 

amount has been deposited in the Defence Savings Bank account ” 


ORDINANCE NO LX OF 1W2 

(Pubbsfaed in the Gagette of India Extraordinary on the 14th November 1943 ) 
AN 

ORDINANCE 

to remove certain difficulties caused by the destruction of documeuU and records 
pertaining to the collection of Income-Ux and Excess Profits Tax 
Wfiereas an emergene> has arisen which makes it necessary to remove certain 
difficulties caused by the destruction of documents aud records pertaining to tljc 
collection of Income tax and Excess Profits Tax 

Now therefore in exercise of the powers conlerred by section 72 of the 
Government of India Act as «et out lu the Ninth Schedule to the Government of 
India Act 1935 (26 Geo 5 c 2 ) the Governor General is pleased to make and . 
promulgate the following Ordinauce — 

1 Short btle and commencement —(1) This Ordinance may be called the 
Income tax and Excess Profits Tax (Emergency) Ordinance 1942 

(2) It shall come into force at once 

2 Power to issue notices and to secure ireturns —(I) Where documents to 
•■fcords pertaiomg to the assessment collection or paj-menl of income tax or excess 
rrafits lax have been damaged lost or destroyed as a result of not or cinl tam 
motion the authority aoihonsed under the Ind an Income tax Act 1922 (XI of 
1922) or the Excess Profits Tax Act 1940 (W of :940) as the case may be to 
issue any notice for any of the purposes of eitEer Act may notwithstanding any 
thing contained m either of the said Acts and notmthstandmg that such noucfi 
‘as already been issued or has alrrtdy been issued and has been or is alleged to 
liave been complied with or where sudi notice has already been issued that the 
hme within which the notice is to be js*ned had already exp red. may reissue such 
notice and anv notice «> reissued shall m all respects have the same eftcct as if 

were the onguial notice, and any Proeee I ogs that coul 1 have been taken in 
pursuance 6f or subsequent to if e original notice be taken m like manner 
m pursuance of or subsequent to the notice so reissued 

Provided that in respect of assessments or reassessments made m the course 
of any proceedings taken under the powers conferred by this sub section the 
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periods of eig})t and four }cars mentioned in sub section (2) of section 34 of tie 
Indian Income tax Act 1922 {XI oE 1922), shall be deemed to commence on and 
to run from the date on which the notice nnder sub section (2) of section 22 or 
«ub section (1) of section 34 of that Act is reissued under the powers conferred by 
this sub-section 

Provided {urther that where a person proves to the satisfaction of the 
Income tax Officer or the Excess Profits Tax Officer as the case may be. that 
he has already been assessed in respect of tfvc income or the excess Profits in 
respect of which notices under section 22 or section 34 of the Indian Income tax 
Act I9J2 (XI of 1922) or under section 13 or section IS of the Excess Profits 
Tax Act 1940 (XV of 1940) have been reissued and that he has paid the tax, 
(le shall not he subject to fresh assessment 

(2) Aliy return or information required or which could be required under 
the provisions of either of the said Acts to be furnished by an> person shall 
if the Income tax Officer or the Excess Profits Tax Officer so requires at any 
time be again furnished by sneh person notwithstanding that it may have been 
or IS alleg^ to have been already famished and any failure to comply with anv 
such requirement by an Income tax Officer or Excess Profits Tax Officer shall 
iniolve the same consequences as if the return or information hid been altogether 
Withheld 

3 Settlement of doubts—If any question arises wlellcr a document or 
record has been damaged lost or destroyed a« a result of not or civil com 
motion the matter shall be referred to the Commissioner of Income tax or to 
the Commissioner of Excess Profits Tax as the case may be and his decision 
shall be final 

4 Power to make rule —The Central Govexcmciil may make rules providing 
for any matter necessary to carry into effect the purposes of tl is Ordinance 


ORDINANCE No IV of 1943 

(Published in the Caaette of India Bxtraorduiary> dated the 16th January, 1943 ) 
AN ? 

ORDINANCE 

to establish the vahdity of certain anpointments as Income tax Officer of, and 
certain proceedings under the Indiw 2fl<»me lax Act 192? taken by persons 
designate as Assistant Income-tax Officers 

Whereas an emergency has ansen which makes it necessary to establish the 
validity of Certain appointments as Income lax Officer of and certain proceedings 
undrr the Indian Income tax Act 1922 (XI of 1922) taken by persons dcsigsaica 
as Assistant Income tax Officers 

Now therefore in exercise of the powers conferred b> section 72 of the 
tJiTverrtmciTt of India Act as set cut «t the Ninth ScheJu/e to the Goyemme 
of India Act 193S (26 Geo S C 2) the Governor General is plca«;cd to make 
and promulgate the following Ordoiance — 

1 Short title and commencement —(1) Tins Ordinance may be called l e 
Income tax Proceedings Validity Ordinance 1943 

(2) It shall come into force at once 

2 Vahdity of apixuntments as Income tax Officer or Assistant 
Officers and of proceedings taken ty them —^Wlierc whether before or 
eonimenccment of this Ordinance ani person designated as an Ass slant 
tax Officer has been appointed to be or to disci arge the functions 

tax. Officer for any of tbe purposes of the Indian ***, ^** nance 

of 1922) and wherei whether before or after tl e commencement of tms C'r 
a person designated as aa Assistant Income tax Officer appointed to d 
discharge the functions of an Income tax Officer has pven or served any 
or taken any action whatsoever under Ibe said Act for the '’iJ’JL.n »haH 

nection with the making of an assessment under the said Act sBfh % ogeer 
be dertned to be and alwaj s to have been vtdidly appointed as an Income 



EXTRACTS 


122S 


for Ihe purpo$« of Uie said Act and no act purportms lo have been done by such 
person m an Income lax Officer and no notice purporting to have been given or 
served by such jKrson as an Income lax Officer shall be called m question merely 
On the ground o! any irregulant> or defect m the manner of his appointment as 
an Income tax Officer 


ORDINANCE No \XXIII of 1944 
(Published in the Gazette of India Extraordmaty dated the 8ih July 1944 ) 
AN 

ORDINANCE 

to amend the Indian Finance Act, 1944 

, , emcrgencN has arisen wheh males it necessary to amend (he 

Indian Finance Act 1944 for the purposes hereinafter appearing 

Now therefore, m exercise of the powers conferred by section 72 of the 
'^‘’'®™tnent of India Act as set out in the Ninth Schedule to he Government 
of In lia Aft J93^ (26 Ceo 5 e 2) the Go»e/nor General is pleased to male 
and proniulgatc the following Ordinance — 

1 Short title and commencement—ft) This Ordinance iiia> be call; 1 the 
the Indian Finance (Vmendmeni) Ordinance 1944 

(2) It shall come i ito force at once 

2 Amendme&c of Second Schedule Indian F!si»nce Act, 1944 —In paragraph 
O of Part II of the Second Schedule to the Indian Finance Act 1Q44 — 

(a) in the prcMso for the words the profits of the previous >ear” the 
nordi "the whole or part of the preMous year shall be substituted and shall be 
deemed alwaxs to have been substituted 

(b) at the cud of the proviso tfe following Explanation shall be inserted 
ind shall be deemed always to have been inserted namelj — 

‘Explanation —For the purposes of this proviso the expression dividend" 
shall be deemed to mclude anv distribution included in the expression dtvilend” 
M defined in clause (fiA) of section 2 of Ibe Indian l]ieome>iax Act, 19’2. and 
Jny such distr button made during Ibe >ear ending on the 31st day of March 
1945 shall be deemed to have been made in respect of the whole or part of the 
previous >car ' 


ORDINANCE No XLV oI I94| 

(Published tn the Gazette of India Extraordinary on the 3rd October J944 ) 
AN 

HDNVNfaaO 

to remove douhts aa to the validity of certain notices under the Indian Income tax 
Act J922, and the Excess Profits Tax Act 1940 
Whereas an emergency has arisen which makes it necessary lo remove doubts 
as to the validity of certain notices under the Indian Income tax Act 1922 (XI of 
1922) and the Excess Profits Tax Act 1940 (XV of 1940) 

Now, therefore in exercise of the powers conferred by seciion 72 of the 
Government of India Act as set out in the Ninth Schedule to the Government 
of India Act 193S (26 Geo 5 c 2) the Governor-General is pleased to make 
and promulgate the foDoiwng Ordinance — 

1 Short title extent and commencement —(1) This Ordinance may be 
tailed the Income-tax and Excess Profits Tax (Validity of Notices) Ordinance, 
1944 

(2) It extends to the whole of Bnl»b India, and applies also within the 
Indian States and the tribal areas in relatioii to the persons specified m sub¬ 
section (2) of section I of the Indian Income tax Act 1932 (\I of 1922) 

(3) It shall come into force at once 
T—1^4 
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2 Validity of certain notices —Vor the reinovil of doubts it is hereby en 
acted that every notice published or issued whether before or after the com 
mencemcnt of this Ordinance •[but not later than the 19th day of May 1945] 

(a) under sub section (1) of section 22 of the Indian Income tai^ Act, 1922 
fXj of 1922) requiniig- a return to be furnished inlbin sixty days from the date 
of the notice or 

(b) under sub section (2) of the said section or under sub section (1) 
of section 34 of the sud Act requiring a return to be furnished withm thirty 
dajs of the receipt of the notice or 

fc) under subsection (1) of serjiojj 13 of tie J veess Profits Tax Act 
19-10 (\V of 1940) requiring a return to Ik furnished williiii sixty days from the 
date of the service of the notice or 

fd) under section 15 of the Iasi incntioited Act requiring a return to be 
furnished within sixty days of the receipt of the notice— 

shall iiotssithsUnding anv yudgmenl or order of any Court, Appellate Tn 
lunal or Income fix authority to the contrary and whether or not any specifiel 
date on or 1 eforc which the return is to he furnished is or has been given in the 
notice vs an alternative, be denned to s,ive or have given a period of notice in 
full compliance with law and no such iiolicc shall I e called m question or be 
deemed to be or at any time to have been invalid for any purpose whatsoever 
finduling aitv proceedings criminal or otherwise instituted whether before or 
after the comniciiccmcnt of tins Ordinance under or for a conlravenlion of any 
of the jrovisioiis of either of the almvc mentioned Acts) on the ground merely 
that a period insuffiaent m law witlim which to carry out the requirements of 
the not ce has been specified therein ' 


ORDINANCE No 1\ of 1945 

(Published in the Gazette of India Extraordinary on the 25th Apn! IMS ) 
AN 

ORDINANCE 

further to amend the Indian Income-tax Act 1922 
Whereas an emergency has arisen whirh makes it necessary further to amend 


the rndiM /rtcontc fax Acf 1922 /XI of 1922} hr the paries berrmaftcr j 
appearing 

Now, therefore lu exercise of tic powers conferred by section 72 o^^he ^ 


Covernment of India Act as set out m the buntli Scl edule to the Government 
of India Act 193S (26 Geo 5 c 2) t1 e Governor General is pleased to maVe t 
and promulgate the followii g Ordinance — 

1 Short title and commencement —(1) Tins Ordinance may be called the 
In l(an Income tax (Amendment) Ordinance 1945 

C*) It si all conic into force at once 

2 Amendment of section 2 Act XI of 1922 —In section 2 of the 
fiiconie tax Act 1922 (herernaftcr referred to as the said Act) alter cause < 
the following clause shall be mscslcd namely — 

‘(6AA) earned income" means any income of an assessce who is ' 
dividual Hindu undivided family unregistered firm or other association ot pe 
not being a company a local authority a registered firm or a nnn treat 
registered under clause (b) of sub section (S) of section 23— > 

(a) which IS chargeable i ndcr the head Salaries or 

(b) which IS chargeable under the lead Profits and gains of 

rrofcssion or vocation where the business profession or vocation is ca ” , 

hy the assesses or in the case of a fiinij where the assessce is a partner c ^ 

engaged in the conduct of the business profession or vocation or _ 


: inserted 


by Orf.ranc, No XVI of l!WS 


I 


•These words and figures 
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(c) which is chargeable under the head “OUier sources" T U « tmmedi> 
ately derived from personal exertion or represents a pension or superannuation 
or other allowance given to the assessce m respect of his past services or the 
past services of any deceased person 

and lachidcs any such income tvhicb^ though it is the income of another person, 
1$ included m the assessee s income nnder the provisions of this Act but docs 
not include any such income which is exempt from tax under sub <ection (2) of 
section I-f or under a notificatioD issued under section 60 ' 

3 Insertion of new seebon ISA in Act XI of 1922 —After section 15 of the 
Said Act, the foShxring section shall be inserted namely — 

"15 \ Exemption of portion of earned income wThe tax shall not be payable 
by an assessee m respect of such portion if an> of the earned income included 
in his total income as is directed by the annual Act of the Central Legislature 
fixing the rate or rates of tax for any year lo be deducted m making an assess 
Rient for that year and for the purposes of determining the rates at which income 
tax (but not super taa) is payable by the assessee for that year bis total income 
shall be deemed to be the total income reduced by the said portion ” 

4 Amendment of section Id Act XI of 1922 -^-To clause (a) of sub'section 
(1) of section 16 of the said Act the following shall be added namely — 

"and any sum exempted under scctioii 15 A shall also be included except for 
the purpose of determining the rates at which income tax (but not super tax) is 
Payable by the assessee of whom tJie exemption is given *’ 

5 Amendment of section t7 Act XI of 1922 —To section 12 of the said 
Act the following sub section shall be added namely — 

"fS) Where the »movat oS the toiaJ income of auv assessee is deemed to 
he. the total income reduced under the provision* of section IS-A by an allowaoce 
tor earned income the expression total income’ in this section shall for the pur> 
'ose of determinmg the amount of income tax fbut not super tax) payable by the 
h*ses«ee be deemed to refer to his total locome so reduced " 

6 Amendment of tetioa S6 Act XI of 1922 —In section 56 of the said Act 
^ter the words "Except m eases to wlueh" the words figures and fetter **section 
IS A applies or to which " sliall be mserted 

2 Amendment of section 53 Act XI of 3922 —Jn sub srctioii (1) of sec 
liou 58 of the said Act after the words and figures and sections IS" the figures 
and letter "ISA" shall be inserted 


ORDINAiNCL NO \VI Ob 1945 

(Pubhsbed m the Gaaette of India Extraordinary on the 19th May, 1945 ) 
AN 

ORDINANCF 

to amend the Income tax and Excess Profits Tax (Validity of Notices) 
Ordinance 1944 

tVfiercas an emergency has aruen which mates le necessary ta amend rfie 
locome lax and Excess Profit* Tax (Validity of Notices) Ordinance. 1944 {XI V 
of 1944). for the purpose hereinafter appeanug; 

Now, therefore, m exercise of the powers conferred by section 72 of the 
Government of India Act, as set out In the Nmlh Schedule to the Goseroment of 
India Act, 1935 (26 Geo S e 2), the Governor General is pleased lo make and 
Promulgate the following Ordnance — 

I Short title and commencement —41) Tbi* Ordinance may be called the 
Income tax and Excess Profits Tax (ValrJily of Noticrt) Ajaendment Orduunce, 
1945, 

(2) It shall come lalo force at t«ice 
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2 Amendment of secUon 2 Ordinance XLV of 1944 —In section 2 of the 
Income tax and Excess Profits Tax (Validity of Notices) Ordinance, 1944 after 
the nords ' commeucemcnl of this Ordinance where they occur ior the first time, 
the words and figures but not later than the i9t!j day of May, 1945 shall lie 
inserted 


ORDINANCE NO XXIV OF 1945 
(Pubbshed tn the Gazette of India Extraordinary on the 14th July, 1945 ) 

AN 

ORDINANCE 

to exempt certain war gratuiues from liability to mcome tax 
Whereas an cincrgcncy has arisen winch makes it necessary to provide for 
exempting certarn war gratuities from tialirhty (o income tax. 

Now therefore m excercise of the powers conferred by section 72 of the 
Govemnicnt of India Act, as set out m the Ninth Schedule to the Government of 
India Act 1915 (26 Geo 5 c 2) the Governor General is pleased to make and 
promulgate the following Ordinance — 

1 Short title and commencement —(I) This Ordinance may be called the 
War Gratuities (Income lax Exemption) Ordinance 1945 
(2) Tl shall come into force at once 

3 Interpretation —In this Ordinaoce ' war gratuity” means any gratuity 
paid III respect of any person s service in His Majesty s Forces in connection with 
any I nstilitics in winch Hts Majesty has been or may be engaged during the period 
eonimencing on the 5rd day of Seplemher 1939 and ending oo such date^as the 
Central Government may by notification in the official Gazette specify In this 
behalf but docs not include a gratuity (by whatever name called} payable under 
a contract of service 

i Exemption of war gratuities from habJity to income tax —Notwithstand 
ing anything contained m tl e Indian Income tax Act 1922 (XI of 1922) anv wai 
gratuity paid whether after the commencement of this Ordinance or not to an« 
person shall not for the purposes of that Act be included m the total income oi 
world income of that person 
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ACTS BEFORE 1886 

The first general income tax was levied m 1860 Pnor to llus date 
there had been various local taxes on trade etc, which were really the 
survival of native regimes 

The Income tax Act of 1860 (Act XX\II of 1^ 
of same year by XXI of 1861, by IX and XVI of 1862 b> \XVII of 1863) 
remained m force till 1865 

The law of 1860 was modelled very closely on the English Income tax 
Uw In tact the schedules and vanous other ptorisions were 
reproductions of the sections m the English Acts 
Appheatton—To all incomes and profits 
lessions; trades and offices not being l^s Ihon Ks ' ' 

non taxable limit was raised to Rs oOO by Act \VI of 180 „ ™ 

Rate of Assessment —Two per cent on incomes, etc, between 
and 500 per annum, 4 per cent, on meomes etc. atove ^ SOT 1 ^ 
txnt of tho Utter nte was .mended to fl 

The rate was reduced to 3 pec cent by Act XXVII ol 18W 

Exemptions —(1) Mihuty and Police officers whose pay was less titan 

that of a Captain of Infantry (Rs. 415 a niowh) 

(2) Naval and Indian Marine officers whose pay did not exceed that 
of a Naval Lieutenant (Rs 175 a month) 

(3) Cultiialoes of land, the rent value ot which was less than Rs OOO 
per annum 

(41 Rehinous and chantoble insutulmns (this Usl at the 
oI the Ltial cLSernments 5 ub)ect to the approval of the Gorernor General 

‘'“"“a Itcence tax on elc. “roicd onjiy mm 

within the scope of the 1"““'. ^ ^'\vill m 1861 Traders of this 
Rx 200 I«r annunr at the dr“ et.on ot the assea 

descnplion were dn-'Y 2 and I per annum respcc.ltely 

smg olfieem, which patd a tlm rate ^ 

Thts Act was repealed by raised to Rc WO 

minimum taxable income under the I ,1 j » -mti- alt 

X s IBM rxxi of 1867), so called because ail 
3 Licence Tax Act of 1867 ( » 0 7 Uxatwn 

persons taxable ther^der Government servants were not 

S^d't’Kvl''Lffherocc! ^ '^“ernTt^S* ‘ 

are.sburs.neut Hroramed^ I—V;- „ .,ade and 

who£^Sj:Srm?2l^Slt .ear than RS 2OTa>eae 
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Rate of Assessment—1 he principle of a percentage rate uas guen 
up all ordinary asse^secs were divided into six clashes according to amount 
of income or profit, and each class paid a fixed rate commencing at Rs 4 
per annum on incomes between Rs. 200 and 500, and ending at Rs 500 
on incomes above Rs 25000 per annum (This was at the rate of 2 per 
cent on the minimum income m each class ) Higher assessments than 
this were imposed only on certain large Companies which paid at Rs 1,000 
and 2 000 according to the amount of paid up capital 

Exemptions—(1) Military officers not in civil employ whose pa_^ did 
not exceed Rs 6000 per annum The Police Department wa' not civil 
employ for llus purpose. 

(2) Police officers drawing less than the pa) of a Captain of Infantry 
(Rs 415 a month) 

(3) All Government officers whose annual income was le s than 
Rs 1,000 

(4) Cultivators m respect of the produce of their hnds unless they 
sold the same m a shop 

(5) At tJie discretion of the Governor General ui Council all persons 
assessed to any municipal or local tix—such as the Pandhari iix in the Cen 
tral Provinces, on the exercise of any trade or profession to the extent 
they had paid under such tax 

4 The Certtficate Act of 1868 (XI of 1868)—This was on mucli 
the same lines as the licence tax of 1867 which it superseded (the authon 
sation for carrying on a taxable trade or profession was now called a 
certificate *) as regards the general non-official lax payer though the classes 
and fees of assessment were somewhat altered and the limit of non taxable 
income raised, but as regards Government and Companies servants and 
(optionally) for Companies’ profits, it introduced the important modifica 
tion of a rateable tax on incomes 

Application —^To all incomes and profits derived from trades and pro 
fessions not less in amount than Rs 500 per annum 

Rate of Assessment—Servants of Government and Companies paid 
at 1 per cent on incomes Companies themselves had the option of pacing 
1 per cent on dividend or a fixed sum of Rs 500 for each place of busi 
ness Other assessees were divided into 10 classes, each of which paid at 
a fixed rate from Rs 8 on an annual income of less tlian Rs 1,000 to 
Rs 6,400 on one of 4 laklis and upwards (1 3]5 per cent on (he minimum 
income of each class) 

Exemptions—(1) Military and Police cheers as m the 1867 Act, except 
that the Police officers' non taxable income was now raised to the 'ome 
level as the military men’s, wr, Rs SOO a month 

(2) AH servants and clerks on pay of less than Rs 1 000 per annum 
(The 1867 Act had given this concession only to Government ■servants ) 

(3) Cultivators as in the 1867 Act 

5 The Income tax Act of 1869 (IX of 1869 nniended by XXIII of 
same year) 

Application—To all incomes and profits not being less than Rs 500 
per annum. 
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Original Rate of Assessment—On Companies profits and on salanca 
drawn from Government Local Boards Companies and an\ other public 
bodies, I per cent 

Other persons were divided into classes according to their income or 
profit and taxed at fixed rates varying from Rs 6 on an income between 
Rs 500 and Rs 750 to Rs 1 140 on an income between Rs 1 10000 with 
Rs 100 extra for every additional Rs 10000 (a little over 1 per cent on, 
the minimum income of each class) 

By the amending Act (XXIII of 1869) these rates were raised as 
follows — 

On Companies to 154 per cent 

On Government servants etc. to 2^ per cent 

On other persons to ISO per cent of the rates previously scheduled 

Exemptions'—(I) Military officers as under the previous Act but the 
exemption m favour of Police officers disappeared 

(2) Property solely applied to religious and chantable purposes 

(3) The exemptions previously allowed to cultivators and to clerk* 
and servants on less than Rs 1 000 per annum have now disappeared 

6 Income tax Act of 1870 (XVI of 1870) 

Application—As before to all incomes and profits not being less than 
Rs 500 per annum 

Rate of Assessment —All incomes and profits other than those under 
^ 2j000 per annum and not derived from service under Government or 
Local Board or Company or other public body were now taxed rateably 
at 6 pies in the rupee (3 I [8 per cent ) The excepted mcomes under 
Rs 2000 were arranged into four cUs<<s paying fixed rates and varying 
from Rs 19 1(2 on mcomes between Rs oOO and 750 to Rs 54 on those 
between Rs I 500 and Rs 2000 (about 3 l|8 per cent on the minimum 
income m each class) 

Exemptions —^As in the 1869 Act 

7 Income tax Act of IS7I (XII of 1871)—This followed the Act 
of 18/0 wifh the following alterations — 

(1) The Imit of non taxable income was raised to Rs 710 per 

annum 

(2) The rate of assesynent was reduced to 2 pies per rupee (a little 
over 1 per cent) ind this was a uiuversal rate that is the fixed rate for 
incomes under Rs 2000 under the previous Act were done away with 

8 Income tax Act of 1872 {VIII of 1872) —This followed the Act 
of 1871 witli the exception that lJM;,linut of non Uxabie income was raised 
to Rs 1 000 per annum The Act lapscti on 31bt March 1873 

9 We next come to the Licence Tax Acts of 1877 1880 

(1) Act Vni of 1877 (India) applied only to the North Western 
Provmcts and taxed all trades and commercial dealings other than tho e 
which were (a) purely agncullural or (fr) produced a net annual profit 
of less than Rs 200 Exemption (a) was with reference to the fact that 
m 1877 78 additional cesses were imposed on land throughout Northern 
India to meet the famine assurance grant. 
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Ptrsons tixable were is%s td wuhout nij) rtfonticc lo income but 
‘iimpl) with reference lo llic nature of thur occupation according to a Schc 
liule under which (hey paid fixed fees of Ks 2 Ks 8 or Rs 16 per aimuni 

1 the case inight be 

(2) Act II of 1878 (India) applies to tin. Xorth Western Provinces 
and (he Punjab Like the Act of 1877 it taxed all Iradci. and dealings other 
than tlioac winch were purely agnaiUural and exempted a man oihenvisc 
taxable if his annual income or profit avas below a certain amount Section 
26 of (he Act left this amount to be fixu] by the Local Government with the 
anUion of the Government of India and the non taxable limit adopted was 
Rs 200 a year for the North Western Provinces and Rs. 100 for the Punjab 

As compared with the Act of 1877, this not only raised fees other 
titan the lowest very largely, but provided grades taxed at dtlTen.nt rales 
wiihm each class The class of an assesscc was determined by his voca 
lion Ins grade within it by llie Collector The grading was evidently lo 
be made on a rough estimate of assumed earnings, and no one was to be 
charged m excess of 2 per cent thereof This accounts for the provision 
of the Schedule that a man who would naturally fall under Qass I or 11 
rnight be reduced to a lower class by reason of in^ulBcicnt camings 

Thus while the Act of 1877 taxed employment without reference to 
profits except in so far as the low scale of these might justify total ex 

tmption the Act of 1878 began by taxing employment but varied the 

assessment with reference to profits also 

(3) Bengal Act I of 1878 was sunilar in its application lo the Norlli 
em India Act as applied to the Punjab while there were two schedules of 
taxation—one for Calcutta and one for the rest of the Province 

lor Calcutta the Northern India system of taxing by occupation was 
applied, but without the refinement of grades within Uie trade classes ex 
cept in Classes I and VI But here also a man could be put below his 

proper class if it could be shown that he would otherwise pay more than 

2 per cent on fiis eanmigs 

lor the distncb the principle of taxation by occupation was mam 
tamed only as regards certain lucrative trades tnlercd m Ciasis I of the 
Schedule Other persons were classed at the Collectors di‘;crelion whiJi 
was no doubt exercised with reference lo assumed profits 

(4) Bombay Act III of 1878 extended lo all trades and dealings 
other than Uiose which were purely agricultural Assessecs were divided 
into 15 classes which paid fees varying from Rs 2 to 200 per annum 
Classification was made by the Colfector with reference to assameu 
fits but no one could be taxed at a higher rate than 2 per cent tJiereon 
This involved exemption of incomes less Uun Rs 100 per annum 

(5) Madras Act III of 1878 went on tlie same lines as the Bombay 
Act but with Uie following differences — 

(1) The exemption limit was Bs 200 per annum 

(2) The fees were higher, assessecs being arranged m 12 cla'ses which 
paid fees according to profits at rates varying from Rs 4 on 

Come of between Rs 2X) and 500 to Rs 800 on an income of Rs 
and upwards The rates fixed came to 2 per cent on the lowest income 
each class 
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(6) By Act III of 1880 (Madras) the Midras clasacs wck clanged 
lo 8, varymgijfrom incomes between aOO and Rs 1 250, which paid 
Rs. 10, to those of Rs 25,000 and upwards which paid Rs 500 

10 Other amending Acts of 1880 (VI of 1880), India, (II of 
1880), Bengal —^These raised the limit of non taxable income to Rs 500 
a jear throughout India and altered pre\ious Schedules in certain details 
11. The Licence Tax Aclc thus amended remained in torce till 1886. 
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STAMPS AND COLRT FEES 

Affidavits.—An affidavit is not exempt from stamp duly on die ground 
that it IS required for the immediate purpose of being filed or used m anj 
Income tax proceedings or before the Income tax Officer or the As^stant 
Commissioner or the Commissioner, as none of these officers is a Court 
except to the extent speafied m <cctioii 37 of the Income tax Act {see lix 
emption (6), Article 4, Schedule I, Indian Stamp Act ] 

Copies or Extracts—Under Article 24. Schedule I, Indian Stamp Act, 
all copies or extracts issued by officers m the Income tax Depanment ait 
hable to pay stamp duty if under the law ihey arc not chargeable witli 

Court'fees 

AuthoriMition letttrs —If a lellcr aulhommg a cltrk or some one else 
to appear before an officer of rhe Iiieomc tax Department on bchall of the 
assessee is sowrttteii as to make it a'power of attorney, ee, lo im^e it sate 
for tbe Income tax aulhonl) lo treat the agent as though he were ffie pnna- 
pal, It should be stamped as an authonty to act m “ 

[Amde 48 (e) of Schedule I] There is howeset ““'“”8“ “ 

Income tax Officer perratttmg a representative to appear » ‘ “"3 m 

behalf of an assessee, ic, merely to ptoduee or explain accounts, etc .^dm 
such a case, the aulhonsation will not be dealt with as a power^tf-allotne} 

Ordera-Copies of-Under Seltedule I, Article 
Act, evcr> copy of an order passed by an <^cct m c^rt- 

ment m respect of any proceedings under (he Act is rg 
fees 

Under Art.ele 9 of the same Sdtcdule. every «py ot^aj^^In»m^^^ 
proceeding or order (not otherwise provided ^,,i om of an office 
ir copy of any accoum. statement, r^ fit 

in the Income-tax Department is liable lo pay 

Arltele 6 of Schedule I tdiS’oilSeihirilUss;^^^^ 

orders, cf?, assessment orders mcludi^oro secoon 25 (2) and sec¬ 
onder section 27, orders generally, and Article 9 

lion 28 (1) and all apiicllale and revuional oroers gcnc.aijr, 

to other orders Schedule of the Couil fees Act 

The fifih paragraph or order has iKtn passeil 

°Rl'iue’“cor o“r' S'»rta“d' 
l—ISS 
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decrees or orders passed by such Court, Board or Officer”, applications to 
an Assistant Commissioner for copies of orders should bear Court fees, 
Basantld Ramji v Commissioner of Income tax, B <&• 0, 10 Pat 40, A I 
It 1932 Pat 103, 5 IT C 383 

Petitions—Applications —Under Article 1 of Schedule 11 eveiy appli¬ 
cation or petition presented to ‘any Executee Officer’ (which presumably 
includes any officer in the Income tax Department) for the purpose of 
obtaining a copy or translation of any order passed by such officer or any 
other document on record in such office is chargeable with Court fees 

Under Article 1 (b) of the same Schedule, Court fee is chargeable on 
every application or petition when presented to a Collector or any Revenue 
Officer having jurisdiction equal or subordinate to a Collector and not other¬ 
wise provided for by the Q>urt fees Act It is doubtful, however, whether 
this Article will apply to applications presented to officers m the Income 
tax Department 

Under Article 1 (c) of the same schedule, an application or petition 
presented to the Central Board of Revenue is chargeable with Court fee 
Vakalatnama—Under Article 10 (a) and (c) of Uie same scliedule, 
a Muhhtamama or Vakalatnama presented for the conduct of any one ca^e 
to an officer m the Income tax Department or the Central Board of Revenue 
IS chargeable with Court fee 

Appeal—Memorandum of—Under Article 11 (o) and (b) a memo- 
ratiduin of appeal presented to an officer m the Income tax Department or 
the Centra! Board of Revenue is cbai^eable with Court fee 

Refvmds^Applicattous for refunds under section 48 of the Indian 
Income-tax Act are exempt from payment of Court fees See clause (xx) 
of section 19 of the Court-Fees Act, imdcr which all applications for pay¬ 
ment of money due by Government are exempt from Court-fees 

Court-fees—Computation of—In ail those cases where the Court 
/« IS ad imiarem, the monetary value for the purpose of determining tie 
Court fee is the amount of tax or penalty levied bj the Income-tax Officer 
Copies for assessee’s information—Gratis —For his own information, 
however, the as&essee can under departmental orders have copies of any 
of the orders free, but they may not be used for any purpose except on 
payment of Court fees An assessment order for instance cannot be used 
for appeal unless stamped with Court fees but the assessee can have a copy 
for his own private use gratis 

Rates of duties —Stamp duties and Court fees vary from Province to 
Province. 
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IV 

{Nef\licatv)n a&tdctttdtiu i^tkApnl, 1939 ) 

In wcerase of the power* conferred by *uUsecuon (3) of section 5 of the Indian Income- 
tax Act, igaa (XI of 192s), the Central Government u pleased to appoint the officer* specified 
in Column i of the schedule hereto annexed to be «r Appellate Assistant Coaumsuonen 
of Income tax for the Province speafied in the corresponding entry in column a thereof 


SCHEOt-U 

Appellate Assistant Commissjonen of locomo-tax | 

1 

' Pronnee 

Assutant Commissioner for the time being of Ajmer Merwara 1 

Ajmer Metvara. 

Assistant Commissioner for the tune being of Coorg | 

Coorg 

Deputy Commissioner for the time being of Andaman and Nico¬ 
bar Islands 

Andaman and Nico¬ 
bar Irfands 


\F D (C H) /ft A-CatapD,Jsledlh» isa} 

In exercuc of the powers cooTerred by sub-sectioQ (3) of section 5 of the Indian Ineome- 
lax Acb 1923 (XI of tgaa), the Central Government is jessed to appoint the officers speofied 
in column t of the icbMule hereto aonezod to be the respective Income-tax auihonties specified 
ui column a thereof Nvith effect from the date of resumption of Civil Administration of the 
Andaman and Nicobar Islaadt 

, SCIIZDUU 


TheQuefComtmuioner, Andaman & Nico¬ 
bar Islands 

The Deputy Commistioner, Andaman Islands 

The Deputy Commissioner, Nicobar Islands 

The Revenue Assistant Commissioner, Anda 
man Sc Nicobar Islands 


CoDunisttoner of Income-tax Andaman and 
I Nicobar Islands 

Appellate Assistant Commisuoner of Income- 
I tax, Andaman Islands. 

Appellate Assistant Conunissioner of Income 
I tax, Nicobar Island* 

Income-tax Officer, Andaman and Wcobar 
Islands 


{Jfal^/icaiun iUed l&t 13A t^rU < 939 ) 

In pursuance of sub-seciion (4) of section 5 erf the Indian Income-tax Act, 192* 
loaa) the Central Board of Revenue hereby direct* that the Appellate Assistant Comm^“ 
oflncome-taxfor Amjer Metwara, Coorgr and the Andaman and Nicobar Islands 
their funcuon* in respect of all per»on* and ^atl incoma wiihm their respective province* 

^ (JVelj^Mlwo M 3-CiMnp-D, dattd th* »olA Atufmber, 1945) ^ 

^ purn^cc of sub-secuon (4) of secuon 5 of the Indian Income-tax Act, ‘ 9 '* ^ of 
tgaa), the (^tral board of Revenue directs that the Appellate Asostant ^^“^uf^ons 
the Andaman Islands and the Nwobar fcbnds ihaU perf^ th^'tmeu ^ 
m^^pect of all penoni and of all incomes assessed to mcome-tox and super-tax v. 

'e*P*c 4 vt proyiDces^ 








vt »«n 

<rj pw.«*»» uanow per iWMi;*! ntj-i w nJMp^jn> tr^ mjcjwl 

*>ii»wis f'« ft»jl sv>^uum| fi iiocBOTWiJitr) P3»i**rt\ ajTjpJdv «n »”!* *v’>ai*f 

J»»»irw,irrTT)^ P»jt »<p <>1 n»<V'd» 

JO fV> •/’V vir’fMi ft t r»4*J* f> i*i oufpaiK^ ji> ^>‘7n>«nrf rj 

• <Tlii ynC #j» / w 'nl 

Ul\ 


aJ*/r»T» 3<3» i°i *»»*aa*»o<n jo laroot* 
-rijfan/3 |imi*«<Y Jinimlioj 7|>»i}at ■>Bt<'^m(«qi}MnK| '•^<»l<uon Jo 0*117” 

‘*»>»»WOXi| tjaotanifortj foTfnrv »'fir)L»>l»t/J 3tji ja^-‘r e-| 
n «tnrrx>oidy>] 9 t}i »)aim<Q s^a) px'dilt « I* IN) 

wpaj ^ fti trtiitMft (t) imw«-<tnt ^ aqi jo ffwxj «i 

(o^Aj •joilni' Yjli tvt ftTf ’ g-t-^ioz •ttirtfe^'C ruuqio/'d p«T7®JJ 


•»x»tap pr*T jql »rj'-«w»I jo iat-wormiutO jorMifry 
aitlj-jcltlv av;i ♦’j tJi *uitjn>li«>j *fj vty^-nxg -qj tn l«nru«'V !»'’*>»'** \ 0‘1> jaiwW* <» 

« a\firiii^}cU){ utuio i*{» 'wiv ja witi<i A» pa^Hd* *» '(tcO« j<» I\> «6i 'WV *n 
-avaraj uTTp-aj aijj jo 4 jo <C) iiomjM)n* i’l ptiofjot umv/i 1 j<fi jo attwaxa vj 

fCCCj ‘/osjitj* piC *¥» ‘^/•0«C •.V' «»w»W'tr 


p»r» a'fi CT i»vaa<lf>* po» *rw«a<»w oj fW*sMW stoostn F*t« iwjuad 
uadMi 01 iwmaonj ** i tujojj-jd mtp niu>>a !■•* **(» •*“J w-aoKraoi jo iSoo««tinmi^ >unnfy 
»n 7 («iJv»tpt«Ttin 3 Jjrpaiiuav>Mp>p<Toii)ejtaa 304 i wivjoiaujnawpoips'jua^ («w« 
JO 1 x 5 ttCi ‘p>, JTTj ifootuf tmpaj aqj jo C t»viw» jo <fj t/i>i»»»^n*>o »D*T>umJ uj 
•«Cdi 'a>ptai/>y ivatipffior'ii ‘’.V 


11A 


luauuojor;^ l^vt ai)} au ‘X;MQ 99 d 
-«4 tti'd^noau] »p {wn ‘Kn>»u>aMii jo Muomiuiui«o »uc»ttis\» 9it[i»da\’ aqi •*»> 

•ataosoj fo evariiioiuioQ aoi r« *)iMptc»){ atp «) Xmooas iuntwv oip pm )U3iTrts^ 

«] XmAcsa^ »<p ‘«ms te/tinQ put «T»<ut{{ aj jaapffiTt »qj ioroSdt m patcap! r aineiBH 
•ai(Ia>{ li«oo •M}U;i>aiuoiucj cponjf aqi«)|a<]dden*(ts6i jo]x) tcbi‘»V^5*Oiua3Qj 
tmpu| aip JO V tKMiMt JO (C) poe |e) tuo<i»ac-qn« Aq pojjajooa ua.ii\M otp Jo MOns cj 
(6C6i »iC fifl fntf • g/ S*£ ay juitat>^>Q pain/oj) 


• -]tunnio)o «3 pin 

9<(> ui trrpAxJnf to tTi-ourtaw ot pananv uiooTt/t pue luouad [[« ft ]mc1vu w nmunnj nq 
nuo^ad iptip }»joinoiire3 pres aqi xn-auMouj jo jiuoistruiiacQ nmsiRy a»®3P>ddv oqj 
jnp imj'P anu»«^ jo f’irciji pfnuo »H' J** wwuoiae^ »ip oi psqdd* so '(ei6i 

JO i\) tr<Si PV srj-ainojoj ir^ii| aqi jo £ ooipm jo (Ij notr>3t-fjrt jo samnund oj 
(GIOi 'vquut4t<; tpot pTtvp 'ft ay »o’/oa!/'/«A') 
lA 


SaooQ joj WMinosin 

JO »uo«inBUiaQ luntMY SuTnadjuj aip aq o» ‘toipejq jo aauuoaj oqj jo aSire^ lejioyj 
•xn-atacpu] JO puonvuuoio^ jovittn^' ginpadcui ^ luauntnodde aip Suiaq sum aqi 
itjipioij uouad >ip jowdde cj ponijd rt iatoixU3.iOQ (tnat^ oqj "(gtSi jo jx) ezSi ‘loy 'xti 
•stooooj tmpoj »fp JO 5 Dooaasjo (5) oonaa^ns Aq psxpjooo M3A\od aip jo asiojwo uj 
(oH>i 'roi£fimt^ft)tp'z% tjif imp>riftta\') 

' iva«i 3 ^) tKvixvfjid aawxjj 

-«»:.»vpjq awofyaoj wj-aojoatfijoaooorrsnmifog 
Suipadsoj 3tp aq oi*ire5Atpnjeg qtnug pm paig ‘twsjnnaj XeqtuoQ oqijo ootiniQ wqpou 
•iTj-«nowi JO toaoitsiinuioQ jiinnsty SoitwdsDl jo unuiiuiodde aqi 2waq aum aq% jot 
ftrtpioij nosttd aip joiodcfB oj paftajd n itiwnua.w>Q (VJitiao aqi jo jx) rr6i 'py xtj 
•< aKi<»D; irirpuj aip jo S op jwtjo (£} ocujMs-qnt <q pajjajuoa MaMod stp JO ottotra oj 
(6t6t ‘jCintifiGs 

irMsao) iiaiiiwvjni sasT*oj 


nz\ 
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{foltluat Diparlnttnl J'^BhJuaU«l> /f» ■)ag IM , dattd ikt 3 ii{ AususI, I<j30) 

In cxcrcue of the powus conlerra) tjy (ul>«ect>OA (3) of section 5 of the Ind an Income- 
cax Aei, 1922 {XI of 1922)^2 applied to the Civil and Military Station ofCangalore, the Crown 
Representative is plcaswl to appoint the Cc Hector and District Magistrate, Civil and i.lititary 
Station of Bangalore and the oSiccr on Special Duty, Mysore Residency, Bangalore, as the 
appellate Assistant Commissioner and the Tnspectiog Assistant Commissioner, respccuvely, 
for the Mid StalxTn 


IX 

(Aeli^aiuit Ae &6, dated iht 25(A Aeermirr, 1939) 

Id pursuance of sub-section (4) of section 5 of the Indian Income-tax Act, 1922 pCi 
S* “^PPl^ed 10 the Administered Areas in the Uistera TndiaStates Agency, the Central 
Mard of Revenue directs that the Appellate Assistant Coninussioners ol Income lax, Sabar 
Kaniba Agency, Eastern Xatbiau^tr Agency and Uestem Kathiawar Agency, shall pcrlbna 
their functions in respect of all persons and incomes assessed to mcomc-tax or super ta* in 
their rcspectiw Agencies 


(PaltiualJlfferii ent.\oii/eeMit^a 408-/O.datedl/ie iGcAAB^mier, 1939) 

In exercise of Uie powers conferred by sub-secuon (3) of section 5 of the Indian Income- 
tax Act, t ^9 (XI of igaa), at applied to the Adounistcred Areas m the Western India States 
^rncy, the Crown Represenuuve ss pleased to appoint the ofBcars specified in column 2 
of the schedule hereto annexed to be ex App^te Asaisunt Commuuoners of Income- 
tax for the areas specified ui the eerrmponJing entries in column a tliereeC 

Sciisoinx 


Appellate IwisUar Comoutsigner of Income-tax 


Area 


Political Agent, Sabar Kaniha Agency 
FoUiical Agent, Lasiem Kathiawar Agency 
Political Agent, Mestera KalhiauarAgcncy 


Sabar Kantha Agency 
Eastern Kathiawar Agency 
IVestem Kathiawar Agency 


X 

J'tiilifieattonJifo t D.daledtlu i^lh^anua^, 2943)* 

In pursuance of sub-secuon (4) of section 4 of the Indian Income-tax Act, 1922 (XI of 
1922], as applied to t( c Central India Admioistered Areas, the Central Board of Revenue 
directs that die Appellate Assistant Conmussioner of Income tax for the said Areas shall 
perform (us functions in r» sped of all persons and income* rsscssed to income-tax and super¬ 
tax in the said Arras 


[Peh I id Defiattinent, J^atifieatin ^^1 D, dated the aiU Oeleber, isn) _ 
In exercise of the powers confetrel by subsection (al and (gl of section of the 

Inuame-tax Act 1922 (XI of 192a) as applied to the Gwalwr Residency Area, the 
Representauve is pleased to appoint the CoDitnissioaer oJ Income Tax, & Punjab, North VVw 
Prontier and Delhi Provmces the Appellate Assistant Commissioner of Income-CM, DeiW 
K^ge and the Income-tax Officer, Salary Circle, Delhi, as the Commissioner of EncomC't*^ 
the AppdUtc Asa slant Comroisaioner of Income tax and the Income-tax Officer /respectively 
tot the Gwalior Residency Area ^ 







'fjauip sst,su3qio wri'S^ aqj ««ien *iieq» fooia*ifn< -jjiijvs 

3 VJ 'suOTumn* ai/J JO a^ivjw iqj 'dtw oj tuoaxm^ ja non 

•uo SI oiiw xioiWipsunf Jtiji iRi]iix4 j«»pi<OJ ^nimrefl io XiJMpa 

tre sen ‘pmninii st vn» vji qaiqw ui iin<ri 

3xp JO notpip^onf »tn xnqii-w $3p%u jacptuisp aqi 3J3qA\ (l) 6 

tumtivttt^ Jo JMU3<; 

• *«'**** 

frp qsns ot> JOAisue pinr jodde 07 Uinj 
3{qEU3 oj oujil juaojips 7U7pu3j»p 3q> Aicni^ OJ 5® ^ 

P«c '50010X11115 aqijo aqt joj Xressojau ja^pw.sp ,0 motuwJ 

amn aqj pue juvpiwjsp aip jo aouspisoi jo ooeid joj <«p Sut«j 
aqi 'unn^ oqi jo <s3uunq imuno aqi oj aouasajaa 
qiw paxy oq [[tqs jorpaajap wp jo ootrcreaddp aqj joj Xrp aqx 9 

• •••*•■• 

asnoq »jn<0 '^oi} aauejsip sapui 

pajpunq owj ireqi ssaj (aieni«s si jjro^ aqi 9»qM S3e;d oqj pue sopisaj 
aq 3J311M aacjd aqi uaawjaq doue)sip aqj jo sqw»-aAg ^oj sairefeAuoo 
sqqnd paqsqqnsa aaq^o jo ooneaiunomioo jamrajs jo /eMpEi st axatp 
ajaqiM) JO Xijg ntqi ssa{ aaejd e jc mq sjnuq qans jnoqjiAt (q) 

30 ‘uoipip 

sunt pimSuo Aictiipjo s.uno^ aqj jo sinnq joo] aqj nitpiAx (r) 

•siTUOi nreiJaa 

—sapisai aq ssaiun uosjsd onpiM j«p«saj s8»(on 
Ul Jtaidv o, pw;>pio ^ ntqs (Urf ON f ?n'” 

•aauejesdde qao.? joj lapw vre o'^cui w«qs »x ‘Xep sores sqj uo gnureid jo 
•'aorreaJdc iritosjsd sjinbaj o» uo^caj saas jJno^ aqi (z) 

pjgoads oiaiaqi /ep aqi uo wno^ ui 
Hosjad uj jsaddc oj tuiq Jawo qeqs suotmuns aqj 
‘joepuajsp aip ;o aauejcadde jeuosjad »q) ajmb fj^o -teiu vb^ 
>aj 01 uoseaj saas wno^ aqi 9 JaqA\ (l) £ 

*#•••»* 

ynoo aqi jo jibs aqj qpM pajeas aq jfpqs pop 'sjuioddp »q sp Jaagjo 
qans jo aSpnf aqj Xq paa3c« aq jjcqs soonnims qans XjaAg (f) 


tniEp 

s,jjijoipjd aqj pajjioipe ptre juipjd aqj jo uoupjuasajd aq> jb pajpaddp spq 
joppnapp atp uaqw panssi aq jjeqs snoorams qans oa ipqj papiAOJj 
•pagiaads ntajaqi aq oi Xep p uo unpja 
aqj jaMSire pire jpaddp oj jirepuajap aqj oj panssi uojiumg 

aq Xpui suoinnms v pajnjqsoi Xjnp naaq spq jms p aaq^yV (l) 'I 
JMOtMtonj' Jo atUTf 
•Sfiorenns ao aousas «nv anssj 
AHaOHO 


■aaco aanasDoad aiAO anx jvoaa sxovaxxa 


'A XIQNaddV 
A xiaNaddv 
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be ddjvcrccl or sent to the proijcr ofliccr lo be served by litm or o;it of 
hts subordinates 


(2) The proper ofliccr >nay be an officer of a Court other than 
tJiat iji which the suit js instJluted and, where he is such in officer, the 
summons may be sent to him by post or m such other manner as the Court 
may direct 


10 SciMcc of tlie summons «liall be nude by dclnenng or tendcr- 
Jito.!,* of ^ thereof signed by the Judge or such 

offiicr lu ippomls in this bthilf, and sealed 
V. iih the seal of the Court 


berv cc lo be 01 ] di. 
feiidant in ^rsoii when 
I racticable or on Ins 
getn 


12 Wlufcicr it m practicable service shall 
lie unde on Uic defendant m person, unless he has 
an vcnl tmpowirid lo nrcrpl service, in which 
ease scr\ice on &ucli agent shill be sufficient. 


13 (1) In a suit relating to any business or worfc igamst a person 

who doci iioi reside -wiihin the If>cal limits of the 
SenicL on iRftit tij jttnsilicuoii of the Court from which Uic summons 
‘S Issued, service on anj manager or agent, who. 
at the time of service, ptrsonallj carries on such 
business or work for such person within such limits, shall bo deemed 
good service 


(2) For the purpose of this rule the master of i ship «hall be 
deemed to be the agent of the owner or clurlercr 


15 Where in aii> sun the defendant cannot be found and has no 

agent empowered to accept service of die «um 
tVIcre «enice may Iw mons on his behalf, service may be nude on an/ 
on male mem^r of dc- adult male member of the fimilv of the defendant 
«ho I, residing wilh him 

Exfilarfaffon —A servant is not i member of the famil> mlhin the 
meaning of this rule. 

16 Where the serving officer delivers or tenders a copy of the sum¬ 

mons to the defendant personally or to an agent 
Person ‘crved to vign or other person on his behalf he shall require the 
acknowleilgmCTt sjgiuture of the person to whom tlic copy is so 

delivered or tendered to an acknowledgment of service endorsed on the 
original summons. 

17 Where the defendant or his agent or such other person as afore¬ 

said refills to sigp the acknowledgment, or where 
Procedure when de the serving officer, after using all due and reason 
laidMt refuses to ^{jle diligence, cannot find tiie defendant, and 
tlierc IS no agent empowered to accept «ervicc of 
the summons on his behalf, nor any other persM 
on whom service can be made, the servmg officer shall affiM a copy of the 
summons on the outer door or some other conspicuous part of the house 
m which the defendant ordinarily resides or carnes on business or person 
“■y wrks for gam, and shill then return the onginal lo the Omrt from 
which it was issued with a report endorsed tliereon or annexed thereto 
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be delivered or sent to the proper olKrer to be served by him or one of 
his subordinates 

(2) The proper officer may be an officer of a Court other than 
that in which the suit js inslilaled and, where be is such an officer the 
summons may be sent to him by post or m such other manner as the Court 
may direct 

10 Service of the summons shall be made by delivering or tender 
Motif of semot thereof s gneil by the Judge or such 

offictr a*: he appoints in this behalf and sealed 
with the seal of the Court, 


12 Wherever it is practicable service shall 
be mad on the tiefendant in person unless he has 
an agent empowered to accept service in which 
case service on such agent •shall be sufficient 
stilt relating to any business or wori^ against a person 
who does not reside withm the local limits of the 
jurisdiction of the Court from which the summons 
IS issued service on any manager or agent who 
at the time of «ervice personally carries on such 
business or work for «ucli person withm such limits shall be deemed 
good service 

(2) For the purpose of this rule the master of a ship shall be 
deemed to be the agent of the owner or charterer 


Serv ce to be on de 
fendxmt in person when 
pract cable or on h s 
get t 

13 (1) In 5 

^erv ce an agent 
wlom defendant 
Ties on business 


. member of the fartulj wthm the 


15 Where in anj su t the defendant cannot be found and has no 

agent empowered to accept service of the «um 
\\hcfe scrv ee rosy be mens on hts behalf service may be made on any 
^ adult male member of the famih of the defendint 

icnfiant s lam iv 

11 ho M restomg «ith h m 

Explawhon —A servant ss not ^ 
meaning of this rule. 

16 Where the cerving officer delivers or tenders a cop) of the sum 

raons to the defendant personally or to an agent 
Person served to s tm pf Other person on his Iwbalf he 'hall require the 
ncknowle igmenL ^ gnature of the person to whom the copy is so 

delivered or tendered to an adjiowJedginent of service endorsed on the 
original summons 

17 Where the defendant or his agent or such other person as afore 

said refuses to sign the acknowledgment or where 
Procedure when de- the 'ervii^ officer after Using all due and reason 
able d 1 gence cannot find the defendant and 
there is no agent empowered to accept servnee of 
the stinunons on his behalf nor any other perstm 
On whom service can be made the serving officer shall affix a copy of the 
summons on the outer door or some other conspicuous part of the houac 
in which the defendant ord nanty resides or carries on business or person- 
"ly works for gain and shall then return the onginal to the Court from 
which It was issued with a report endorsed thereon or annexed thereto 


fendant 
accepl sen i< 
tiot be foimd 
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30 (1) The Court may, notwithstanding anything hereinbefore con 

Cl,,, f i„„ tamed, substitute for a summons a letter signed bv 
f„, t“'“ officer as he a.3, appoint <h,s 

behalf where the defendant is, m the opinion of 
the Court, of a rank entitlmg him to such mark of consideration 


(2) A letter substituted unifcr sub rule (I) shall contain all the 
particulars required to be stated in a summons, and, subject to the provi 
sions of sub rule (3), shall he treated in all respects as a summons 

(3) A letter so substituted may be sent to the defendant by post or 
by a special messenger selected by the Court, or in any other manner uhich 
the Court thinks fit, and, where the defendant has an agent empowered 
to accept service, the letter may be delivered or »ent to such agent 


ORDER XVI 

SUIIMONIKG AND ATTENDANCE OF WITNESSES. 

1 At any time after the suit is instituted, the parties may obtain, 
on application to the Court or to such officer as it 
Sununona to attend to appoints m this behaff, summonses to persons 
mt evideree or pro- whose attendance is required either to give evid- 
duee oocomeot produce documents 


5 Every summons for the attendance of a person to give evidence 
or to produce a document shall speufy the tune 
Time place and pur* and place at which he is required to attend, and 
pse of aitcndance to also whether his attendance is required for the 
b, in ,«”»•"! pt 

ment, or for both purposes, and any particular document, which the per«oti 
summoned is called on to produce shall be described m the summons with 
reasonable accuracy 


6 Any person may be summoned to produce a document, witliout 
being summoned to gi\c evidence and any person 
SumniOTs to produce summoned merely to produce a document shall be 
deemed to have complied with the summons if he 
causes such document to be produced instead of attending personally to 
produce the same 

7 Anj person present in Court may be re- 
Court 10 qmred by the Court to give evidence or to produce 
jnve wdence or pro- any document then and there in his possession or 
duce ciocument power 


8 Every summons under this Order «hntl be eiAcd as nearlj as 

may be in the same manner as a summons to a do- 
Summons how served fendant and the rule' m Order V to proof of 
service shall apply m the case of all summonses, served under tins rule 

9 Service shall m all cases be made a sufficient time before the time 

specified m the summons for the attendance of the 
Tune for serving sura person sornmoned, to allow him a reasonable time 
mona. for preparation and for travelling to the place at 

which his attendance is required 
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2* Wliere the defendant is confined m a pnson, the -summons shall 
be delivered or sent by post or othcnvisc to the 
,ruon' defendant officer m charge of the prison for service on the 
” defcndvnt 

25 Where the defendant resides out of British India and has no 
agent m British India empowered to accept ser¬ 
vice, the summons shall he addressed to the de¬ 
fendant at the place where he is residing and sent 
to him b> post, if there is postal communication 
between such place and the place where the <^urt 
IS Situate 


Service wJcrc defend 
ant resides out of 
Itritisli Ind i an I tiai 


1 li Poll 


26 Where— 


(<i) m the exercise of an> foreign jurisdiction vested in llis Majest> 
or in the Central Government or the Crown Repre'entativc, a Political 
Agent ha«i been appointed, or a Court has been established or continued, 
with power to serve a summons issued b> a Court under this Code m 
anv foreign trmtor^ in which the defendant reside*! or 

(./>) the Provincnl Government has, b> notification in the Official 
Gaaeltv, declared, in respect of any Court situate m an> such territory 
and not established or continued m the exercise of any such jurisdiction 
as afore'aid, that service by such Court of any summons issued under 
ilii*. Code bj 1 Court of the Province shall be deemed to be valid service. 
The summons may be sent to such Political Agent or Court, bj post or 
otherwise, for the purpose of being served upon Ihc defendant, and, if 
the Political Agent or Court returns the summons with an endorsement 
signed b) such Political Agent or b> the Judge or other officer of the Court 
that the summons has been erved on the defendant in manner hereinbefore 
directed «uch endorsement shall be deemed to be evidence of service 

27 Where the defendant is a public officer (not belonging to His 

filajesty's military, naval or air forces) or is the 
Service on civil pub- servant of a railway company or local authonty, 
tic oflicer or on servant Court may, if it appears to it that the sum- 

locaT'authOTi^*^"^ ^ convcnientlj so served send it 

for service on the defendant to the head of the 
office m which he is emplovcd together with a copy to be retimed by 
the defendant 

28 Where the defendant is a soldier, sailor or airman the Court 

5 ,, shill •lend the summons for service to his Com- 

so lers nnndmg Officer together vwfh a copv to be retain 
ed by tlie defendant 

29 (1) Where i summons is delivered or sent to anj person for 

service under rule 24, rule 27 or nile 28 such per 
Duty of person to son sliall be bound to serve it if pos ible and to 
ver^ or'^'^t'^for* ser return it under his signature, with the written 

vice icknowledgraenl of the defendant, and such signa 

turc shill be deemed to be evidence of service 
(2) Where from any cause service is impossible, the summons 
shall be returned to the Court with a full statement of such cause and of 
me steps taken to procure service and such statement shall be deemed to^ 
ne evidence of non 'crvice 
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30 (1) The Court may notwithstanding anything herembetore con 

c,.Kct,t..( r.e ubsutute for a summons a letter signed by 

for sumtnoiu Judge Or such officer as lie maj appoint in this 

behalf where the defendant is m the opinion of 
the Court, of a rank entitling him to such mark of consideration 


(2) A letter substituted under sub rule (1) shall contain all the 
particulars required to be stated m a summons and subject to the prow 
sions of sub-rule (3), shall be treated m all respects as a <uminons 

(3) A letter so substituted may be sent to the defendant by post or 
by a speoai messenger selected by the Court or m any other manner which 
the Court thinks fit and where the defendant has an agent empowered 
to accept service the letter may be delivered or sent to such agent 


ORDER XVI 

Summoning ANo Attendance or Witnesses. 

1 At any time after the suit is instituted the parties may obtain, 
on application to the Court or to such officer as it 
Summons to afteml to appoints m this behalf summonses to persons 
give evidence or pro. ^/hose attendance is required either to give evtd 
da« docmM documents 


5 Every summons for the attendance of a person to give evidence 

or to produce a document shall speafy the time 
Time place and pur* and place at which he is required to attend, and 
whether his attendance is required for the 
be specified m summons evidence or to produce a docu 

ment, or for both purposes, and any particular document which the per on 
siUTunoned is called on to produce sJall be described in the summom mih 
reasonable accuracy 

6 Any person may be summoned to produce a document without 

being summoned to give evidence and any person 
Summ^ to produce 5 yinmoned mcrclv to produce a document shall be 
deemed to liavc complied with the «iummons if he 
causes such document to be produced instead of attending personalli to 
produce the same 

7 Am person present m Court may be re- 
soTf Mesmt "iS? & 0 rM 0 qiurcd by the Court to give evidence or to produce 
iove widence or pro- aii 3 document then and there m his possession or 
d IE* document ^xjwer 

S Every summons under this Order shall be erted as nearly as 
may be iti the same nsanaec as a summons to a iJe- 
Summons how served fondant and the rules in Order V at to proof of 
service shall apply m the case of all summonses served under this rule 

9 Service shall m all cases be made a sufficient time before the time 
specified in the summons for the attendance of the 
Tune for strung sum person sunanwied to allow him a reasonable time 
raons. fgf preparation and for travelling to the place at 

which his attendance is required 
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10 (1) Where a person to \vht»n a summons has been issued either 

to attend to give evidence or to produce a docu 
^ produce the document 

wrth summons compliance with such summons the Court shall, 

»f the certificate of the serving officer has not been 
verified hj affidavit and may, if it has been so verified, examine the serv¬ 
ing officer on oath or cause him to be so examined by another Court, 
touching the service or non service of the summons 

(2) Where the Court sees reason to believe that such evidence or 
production is material, and that such person has, without lawful excuse, 
faded to attend or to produce the document m compliance with such sum 
mens or has intentionally avoided service jt may issue a proclamation 
requiring him to attend to give evidence or to produce the document at a 
time and place to be named therein and a copy of such prochmation 
shall be affixed on the outer door or other conspicuous part or the hou=e 
m which he ordmanly resides 

(3) In lieu of or at the time of issuing such proclamation, or at anv 
time afterwards the Court maj. in its discretion, issue a warrant, either 
With or without bail, for the arrest of such person and nu^ make an 
order for the attachment of his property to such amount as it thinks fit, 
not exceeding the amount oi the costs of attachment and of any fine which 
may be imposed under rule 12 

Provided that no Cjurt of Small Causes shall make an order for the 
attachment of immoi-able pre^rty 

If witness appears U Where, at any time after the attachment 

attachment may be with jjjj property, such person appears and satisfies 
'l'*'™- theCbort- 

(o) that he did not, without lawful exaisc, fail to comply with 
the summons or intentionally aVoid service, and 

(6) where he has failed to attend at the time and place named in 
a proclamation issued under the last preceding rule that 3ie had no notice 
of such proclamation in time to attend 

the Court shall direct that the property be released from attachment and 
shall make such order as to the costs of the attachment as it thinks fit 


12 The Court may, where «udi person does not appear, or ippcars 

p , , but fails so to satisfy the Court, impose upon him 

fatir'tT^ear " S'^ch fine not exceeding five hundred rupees as it 
thinks fit having regard to 3us condition in life 
and all the circumstinces of the case, and may order his property or ai^ 
part thereof, to be attached and sold or, if already attached under rule 10 
to be sold for the purpose of satisfying all costs of such ittachmept to¬ 
gether with the amount of the said fine, if any 

Pro\ided that if the person whose attendance i required pays into 
Court the costs and fine aforesaid the Court shall order ihc property to 
be released from attachment 

13 The provisions with r^ard to the attachment and sale of pro 
Malt o! ..ttaehmcm I?!"! “> ftemton of s docree ■Jiall 

they are applicable be deemed to apply to 
attachment and sate under this order as if the person whose property is 
60 attached were a iiidiTment debtor 
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Cotirt nay of if 
acterJ simimon as 


14 Scib/fct (0 the provisions of this Code as to attendance and 
appearance and to any law for the lime being in 
force where the Court at any lime thinks it neces- 
sin to cxamuie anv person other than a party to 
the suit and not called as a vuiness by a party to 

the suit the Court may of its own motion cau e such person to be sum 
moned as a witnC'S to gne eMdcnce or to produce any <!ocirmcm m his 
poiscssion on a da> to be apiiointcd and may examine him a« n witness 
or require hmi to pnxlitcc such document 

15 Subject as last aforesaid whoeter is summoned to appear and 

gi\e evidence m a sun shall attend at the time and 
Duly of perscoi 'uni place named m the sumirons for that purpose and 
I'J whoever is summoned to produce a doaiment chall 

^ ' ' cither attend to produce it or cause it to be pro¬ 

duced at such lime and place 


16 (1) A person so summoned and attend 

\Vljcn iliey miy <Ic- mg shall unless the Court othenvi'c directs attend 
Tart at each hearing until the suit has been disposed 

of 


(2) On the application oi either party and the payment through 
the Court of all nccesviry expenses (if anj) the Court may require any 
person so summoned and attending to furnish «ecurit> to attend at the 
■next or any other hearing or until the suit i disposed of and in default 
of his furnishing such «ecimt) maj order him to be detained in the civil 
pnson 

17 The provisions of rules 10 to 13 shall, o far as they are appli 
cable be deemed to apply to any person who hav 
Appi cation of rules mg attended m compliance with a summons dc- 
JO to J? puts vvifhouf hw/uf excuse m contntenfion of 

rule 16 


18 Where any person irrtsted under a warrant is brouglit before 
the Court m custody and cannot, owing to the ab- 
Proccdurt where wt parties Of any of them give the cvi 

ness appretjended cm dcDCC or produce the document which he has been 
not give evidence or sununoned to give or produce the Court may re 
Trwluce document quirc him to give reasonable bail or other secunty 

for his appearance at such time and place as it thinks fit and on such bail 
or secunty being given, may release him and m default of his giving 
such bad or security, maj order him to be detained in the Civil pnson 
de^r w*attwf'^in''i-cr 19 Nb one shall &e ordered to attend m 

son unless resident pirsOn to give evndence unless he resides— 
within certain 1 nuts ' 

(a) within the local limits of the Courts ordinary original juns 
diction, or 

(h) without such limits but at a place less than fifty or (where 
there IS radwaj or steamer communication or other estaNished public con 
veyance for five sixths of the distance between the place where he resides 
and the place where the Court is situate) less than two hundred miles dis¬ 
tance from the Court house 


1—161 


Where witne^ resides 
within Court s junsdic 
tion 
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ORDER XXVI 

CoUlfISSIONS 

ComntsjJtoHi to examine ■unttfesses 

1 Anj Court may in an> suit issue a commission for the examina¬ 

tion on rntem^tones or othenvise of any person 
Cases in whidi Court resident Within the local limits of its jurisdiction 
SS*° “ho i? '■"‘I" ‘I'-s Ccit from atle„d.nE: 

the Court or who t$ from <ickness or mftrmiiy 

unable to attend it 

2 An order for the issue of a commission for the examination of a 

witness may be made by the Court cither of its own 
Order for commission. . ^ . j t pcj 

motion or on the application supported by atnda- 
vit or otherwise of anj party to the suit or of the witness to be examined 

3 A commission for the examination of a 
person who resides ivithm the local limits of the 
jurisdiction of the Court issuing the same may be 
issued to any person whom the Court thinks fit 
to execute it. 

Persons for r,ho8e 
ezammation commission 
na\ issue 

(fl) any person resident beyond the local limits of its jurisdiction, 

(h) any person who is about to leave such limits before the date 
on which he is required to be examined m Court, and 

(c) any person in the service of the Crown who cannot in the 
opinion of the Court, attend without detriment to the public service 

(2) Such commission may be issued to any Court, not being a 
High Court within the local limits of ivhose jurisdiction such person re 
sides or to anj pleader or otlier person whom the Court issuing the com¬ 
mission ma} appoint 

(3) The Court on issuing any commission under this rule shall 
direct whether the commission shall be returned to it«elf or to any sub¬ 
ordinate Court 

5 Where any Court to which application is made for the issue of a 
commission for the examination of a person resid¬ 
ing at any place not withm Bntish India is satis¬ 
fied that the evidence of such person is necessaiy, 
the Court may i«sue sudi commis'ion or a letter 


4 (1) Any Court may in any suit issue i 

commission for the examination of— 


Coitmussion or request 
to examine witness not 
Within Bnbsh India 

of requesL 

Court fo eximii e wit 
ness pursuant fo com 
mission 


6 Every Court receiving a commis'ion for, 
(he examination of any person «hall examine hint 
or cause him to be examined pursuant thereto 
7 Where a commission has been duly executed it shall be return^^ 
_ , V together with the evidence taken under it to me 

Sion ^ j'' ' 

min«*es for issuing the commissjon Jus otbemise oirectea 

m which case the commission shall be retumw lu 
na« of such order, and the commission and the return thereto and the 
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evidence taken under it sliall (subject to the provision’s of the next follow 
ing rule) form part of the record of the suit 


for local %ntesttgaUo>is 

In any suit in which the Court deeai a local investigation to be 
requisite or proper for the purpose of elucidating 
anj matter in di pute or of ascertaining the 
market value of any property or the amount of 
any mesne profits or damages or annual net profits the Court may issue 
a commission to such person a it thinks fit directing h m to make such 
investigation and to report thereon to the Court 


Commissions to make 
local mvestigalions 


Provided that where the Provincial Government has made rules as 
to the persons to whom *iich commis<ion shall be issued the Court shall 
be bound by such rules 

lO (1) The Commissioner after such local inspection as he deems 
necessaty and after reducing to writing the evi 
Procedure of eons dence taken by him shall return such evidence, 
missioner together with ^s report m writing signed by h m 

to the Court 


(2) The report 

Report and deposi 
tioni to be evidence m 
suit 

suit may examine the 

Commissioner may be 
examined m person 


of the Commissioner and the evidence taken by 
him (but not the evidence nifhout the report) 
shall Im evidence in the suit and shall form part 
of tlie record but the 0>urt or with the per 
Illusion of the Court any of the parties to the 
Commissioner personally m open Court touching 
inj of the matters referred to him or mentioned 
in his report or as to his report or as to the 
manner m which he has made the investigat on 


(3) Where the Court is for any reason dissatisfied with the pro¬ 
ceedings of the Commissioner it maj direct such further inquiry to be 
made as it shall tlur^ fit 



INDEX, 


Abatement 

of case before High Court due to 
death of assessee 1153 
Abatements 

(See Allowances—Exemptions ) 
Abettmg 

('iee Penalty ) 

Abroad 

Agricultural meome 237, 435 
Becefiaanes—Trustees m British 
India, 984 

Business earned on—Position of 4<B 
Profits received from—Position ol 

1 j 

Liability of agent for principal abroad 
982 

Notice service of 822 
Power to summon accounts and 
documents from 821 
(See also Foreign Income lodan 
States and Non residents ) 

Accident 

to employee—compensation paid (m 

Accident Insurance Premia— 

When deductible 598 
Accounting Method 
accruals of debt, 733 
allocation between pnnapal and inte 
rest, 748 ^ 

balances onclarmeo 73> 
balances valuation of 733 
basis of accounting 725 727 
book keeping not me 724 

for calculating 
Cash basis system, 725 
Change of 759 
Consignment accounts 730 
CorreLition of profits and expenditure 
637 . 

debits and credits when to be entered 

731 ... 

devices to conceal income 75-‘ 
double taxation 752 
fore gn income 737 
flat rates 754 

future losses 695 755 760 
Income-tax Officer* power lo alter 

iMtral aiiti » 

internal adjustments 734 

Kind receipts m 740 

Mereantle accountancy sjstera 725 

raortgigea 751 


Acconntmg Method—(Contd ) 

Old accounts re-opened 734 
Profits when ansing 737 
Regularly employed 725 759 
Re opening of old accounts 734 
Reserves 751 
Running contracts 730 
St(^ values 729 731 
United Kingdom practice 726 
Valuation of assets 740 

Accounting Period 

for determining assessable income—see 
Previous vear^ 

Accountant 

Rigl t of—To represent assessee 1135 

Accountants Fee* 

Whether deductible 675 694 

Accounts 

(See also Accounting method ) 
Abroad may be called for 821 
Books of accounts 819 
failure by assessee to produ« when 
called for assessment how to be 
made m such eases 837 
fict tious accounts 758 
not kept no default, 843 
Penalty for failure to 
procedure when failure not wilful, 928 
prosecution for failure 
Income tax Officer's power to call for 
819 821 

issue of notice 819 . 

If not reflecting true profits ‘1“’' 
assessment made 736 
Mere entry in cannot amount to r 

Nw'production of when prosecution 
barred 1083 
power to seize 826 
Uninlell gible 758 856 

‘ Accrue ’ 

or arise meaning of 407 ^*0 
When deemed lo accrue or anse «7 

Accrued Interest 748 
‘Accrued Salary', 542 
Accumulated Income, 394 1098 
AccoOTililrf rtpsl” 
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Action 

against Income tax OEFicers, when 
barred 1182 

Costs of—See Legal Expenses 
Addition 

to salary—Sec Perquisites 
Additional Assessment , 
acting on suspicion, 961 I 

appeal against, 964 I 

burden of proof, 961 i 

delayed completion o! assessment, 965 ■ 
'fishing’ enquiries, 961 
how made 963 ' 

limitation, 965 
notice, how issued, 967 
of income escaping assessment, 959 
re-assessment, to what extent, 9M 
refunds, whether permissible, 963 
registration of firms 971 
successor on 912 
Adjournments 
assessment, of, 831 
of hearing of appeal by Asst Com , 
951 

Notice of 832 
Adjustment 

system under previous Act. 887 
in accounts, when eqiitralent to re¬ 
ceipt 731 

of refunds in course of assessment 
1079 

Administered Areas 
income fn, 234 
Administrator 

of estate of deceased, liability of, 881 
Administrator-General 
liability of. for tax due by beneficiary 
989 

Advance assessment 

Persons about to leave, B79 
Tramp shipping ICCO 
Advance payment of tax, 803 
Advances 

associated company, to 653 
Clients, to, 698 
employees, to, 664 
in course of business 264 
one man companies 38S 
partners, by. 703 t 

pay, of. 544 
Adventure 

(See Business ) 

Advertisement 

Cost of—wben deductible 636, 683 
Affirmation 
See Oath 


Agent 

if should be entitled to receive profits, 
981 1017 

assessable on behalf of non-reaident, 
982, 1014 

can sign return—^When, 818 
if more than one, 1015 
Indemnification of, 1146 
of non-resident, includes persm treat¬ 
ed as such by Income-tax OfTicer, 
after notice, 1014 

of non resident, persona! liability of, 
989 

but not a broker, 1014 
Agreement 

not to deduct tax—When void, 356 
Agn culture 
what i«, 238 
and business, 251, 1125 

Agricultural Income 
(See—Sugar—Tea ) 

Abroad, 237, 435 
Buildings, income from, 257 
business, from, 251 
cattle breeding, 255 
Cesses from tenants, Z49 
conditions, 238 
Diary, 242 
defined, 235 

—Re^tnction on change of definition, 
237 

exempt, 511 

Exemption, conditions of, 233 
Expenses of cultivation, 253 
Femes, on, 243 
Fisheries 242 

Forest or trees—Income derived from, 
when not liable, 243 
Grazing lands 243 
Horse breeding 255 
Income parti} derived from agricul¬ 
ture, assessment of; power of Cen¬ 
tral Board of Revenue to make rules 
for assessment of. 252, 1125 
Indian States m, 435 
Interest in kind, 246 
Interest on arrears of rent, 250 
I-ambardan (collection) fees, 249 
Leased land, 244 
local rates 23$ 

Markets, 243 
Minerals, 243 
Mixed occupations, 251 
3fortgaged lands, 244 
Nazars paid by tenants, 249 
onus of proof, 237 
Payments out of, 247 
point of time, 237 
Poultry (arming; 255 
Processes applied by ordinary cultiva¬ 
tors, 256 



Agncnltural Income—(Contd ) 

Rent & revenue, 248 
Rent m kind 246 
Rent for stacking timber not 249 
Rent for stonng crops oi merchants 
249 

Royalty on coal, not 243 
Rubber 254 
Salamts ^prenua) 249 
Salt pans 254 
Sporting rights 254 
Stallions 255 
-subsidies 250 
Sugar 251 

Tea companies—How assessed 252 
Tea companies selling seed 253 
Tea export quotas 253 
Tobacco 247 
Toddy 246 

Water Income from sale of 247 
underground rights 243 
what IS, 238 
Agricultural produce 
market value of 252 
sale of raw by cultivator etc mcome 
from exerapb 256 
Alieaatioa of meosta 
how affecting taxability 348 
Allied business 
(See Associated Bnsmess > 

(See also Deductions Inadmissbie ) 
Allowances in assessmg mcome 
Advertisements 636 683 
Bad debts—(See, Bad debts ) 
boarding expense of einploy«'‘S 664 
bonus to employees if allowed 618 
bonus to Pol cyholders of Insurance 
Company 714 

borrowed capital, interest on 586 
cesses paid to local authorities 615 
commiss on to employees 618 
company tax 6X7 

Compensation to employee on wrmi 
nation of appoiatmesk 691 
Cost of probate and sradh and funeral 
expenses 722 

cost of rebuilding busioess premises 
65S 

Cost of removal of bosiuess to diffe¬ 
rent premises 658 
damages 676 

debentures interest on 587 
depreciation—(see Depreciation ) 
d scardmg etc plant etc 613 
embezzlement loss from 671 
employees compensation to 691 
employees perqu sites of 664 
entertainment expenses 664 
Exhaust on of mmerals 652 
expenditure on weJiare scheme, 664 
expenses incurred to earn the profits, 

633 


2X 1287 

Allowances m assessing income-^ 
(Contd ) 

Expenses on Tied Houses 678 
Fees paid to accoustai ts, 674 
fore gn taxes 618 
depletion of forests 652 
future losses 695 
harbour silting up 611 
insurance against Joss of profits 597 
insurance of buildings etc 593 
Interest 586 

Interest on borrowings 587 
irrecoverable loans—See Bad Debts 
land revenue 615 
Legal expenses 674 694 
Local rate or tax not dependent on 
profits 616 

Loans and g fts to employees 664 
losses from subsidiary bus ness 653 
Losses future 695 
Joss in investments 661 

do past—Sec Carry Forward, 
do current—See set-off 
Lump sum paid for purchase of 
anm ity to pens oned employe 633 
lump sums received lo commutation 
of annual iharge and invested as 
capital 656 

Miscellaneous business deduction, 693 

Motor ear expenses 698 

not mutually exclusive 584 

ODus on assessee to esubbsb claim 583 

partners capitv) interest on SS8 

Patents 669 

payments represeeted by a share of 
profits 665 

payments to trade Association 699 
pensions to ex-employees 683 
premia on issue of shares 672 
Provident funds 693 694 
rates and taxes 615 
rent of premises 584 
repairs to machinery plant or furni 
tore 600 

repairs to premises 586 
reserve sums placed to a pension 
fund when pemussible 687 
Royalties on patents, 669 
satanes of partners 703 
Scientific research expenditure on 627 
setKiff of losses—See Set-off 
sulking fund payments—Po« turn of 
657 

spemat allowances 699 
StaRrau depreciatiorr 612 
subscriptions 698 

superannuation funds sums coutn 
beted lo by employers when per 
nussible 693 
taxes, 616 

travelling expenses 698 
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Bad debU—(Contd ) 

Surplus recoveries 621 
wlien can be claimed as 
623 


dednctioo. 


Bonds 

(See Debentures ) 
ond Washing 

Selling and buying back 1028 
Sales cum dividend 1030 


Balance Sheet 

foreign income not taxable merely 
by reason of entry in 409 449 
commercial—not basis for taxation 
579 

difference between commercial and 
income tax 579 
Bangalore 

Cml and Military Station, application 
of the Act to Appendix 

Banker 

certificate by of deduction of inter 
est on securities 796 
Bankmg Business 

Irrecoverable loan admissible deduc 
tion 620 
Bankruptcy 

effect of on assessment 1039 
prior ty for tax 1039 
proof of 1039 
trading by trustee in 270 
(See also Receiver ) 

Baroda Cantonment of I 

Appl cal on of il e Act to Appendix | 
Beneficial transfer 
Income from 776 989 
Beneficiaries 

may be taxed direct if accessible 990 
taxed only if income definite 992 
trustees assessable on bebaU of 932 
990 


Bonus 

addition to salary 509 
dividend not necessarily 
for services rendered 618 664 
for capital borrowed 657 
on loan 672 

on insurance policies 714 
(to) 1 quidator 504 _ - , 

on settlement of lease—See Salami 
and Premium 
paid to employee 619 
to retiring employee 691 
Bonus shares 

of another company issued to share 
holder 280 286 
in same company 280 Z8Z 
debentures 281 289 
debu m discharge of 294 
issue of to employees 294 
option to receive cash 294 
Books 

authors profits^ assessable 356 
inspection of of company 975 
power to call 
power to seirb 826 
Book keeping 

not conclusive 756 vr .t. j ^ 

(See also Accounting Method ) 

Book makers 

profits of assessable 334 489 
Book profits and losses 

enter into calculation of income on 
mcrcantille system 725 


Benefit or perquisite 
■when exempt 480 
Berar 

appl cat on of the Act 234 
Bettmg 

regular ga ns assessable 334 
casual ga ns i ot assessable 489 

Bills 

pari amentary cost of promoti ig 660 
Board of Revenue Central 

(See Central Board of Revenue ) 
Boarding Cost of 
when taxable 482 
when deductible, 664 
Bombay Presidency 

Brlsh adro nistered areas m appli 
cation of the Act to 234 


Boot legging 
profits from, 334 
Borrowed capital 

interest on-See Allowances 


abroad of resident 409 432 
British Baluchistan 
application of the Act to Append® 
British India 
meaning of 231 

Bnhsh Subject , 

Income pa d to ontsidc British 1 
when chargeable 404 5 

non resident computation of tax. 


' assessment of jobbers in certain cases. 
1028 
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Broker—(.Conld ) 

■when resident broker may he assessed 
for non resident 1014 
commission to 554 673 
BaUdjogs 

(See Alloivaoces Deductions from 
Taxable income Property ) 
Agricultural 257 
Burden of proof 

on as«essce 453 533 832926 1046 

on Crown generally 832 
Burglary Insurance 
assessment of, 711 
Burma 

Pre 1937 losses 334 ' 

Bosmess | 

(See Trade ) , , * 

Investment by SI ipp i g Co f boai 
ness 272 , , ' 

abroad assessment of profits from, 
409. 912 

amalgarnation of 913 
(See Allowances Deductions from 
Taxable meome—Exemptions ) 
casual gains'from assessable 485 
meaning and examples of 259 
carried on by trustees 986 
change of ownership assessment 
907 

closing clown 270 372 
commencement of 266 
company of 272 274 
consulting Engineer of 269 
continuity of 262 . , . 

cost of obtaming when deductible 
636 

dednetions admissible m assessing 
See Allowances 

deductions inadmissible m aswss ng 
—See Deductions from Taxable In 
come 

definition of 259 
destinat on of profits 263 
excess profits tax (for) and for m 
tax, 274 . . 

executors may carry on buMness 
illegal bunness profits from 334 57B 
identity of 893 , 

income from rents and royalties 
ther "income from business £• 
discontinuance of 883 
penalty for failure to give • ^ 

discontinuance of recovery o x, 

distinguished from sport or pleasure 

260 , ,K, 

distinguish from profession /t>* 
executors of 269 
house property profit* 

Illegal profits or losses to be tawn 
into account 334 


Business—(Contd ) 

taentor il.rcclor comp.ny on>- 
moter if carrier on business 264 
isolated transacuens when business 
493 

linutdaiors of 270 

motive of immaterial 261 

money lender 264 

mutual concerns 33p 

non resident of 997 10 

profits from house property M4 

■-SlsS'rK-. 

270 , 

splitting up of 913 

Bnsmess abroad 

m the country 432 
Busmess closmg 
when making profits 37Z 
Busmess Connection 
meaning of 1006 
(See Non Residents ) 

Taxable Income ) 

Property^ 557 

dosive 584 631 
Assessment ^ S60 
Bad debts 620 
Bonus 618 ^ 

CapiU! expend ture 632 
Commission 618 

Death of animals 615 

Depreciation 601 

Discarding plant 6I3 , 


598 


Insurance business 705 
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Business Profession or Vocation— 
(Contd ) 

Interest 587 

Interest dependent on profits 5 m 
I nterest paid to partners 588 703 
Interest paid abroad 587 
leased machinery plant etc 598 
paid meaning of 704 
partners drawings 703 
personal expenses 632 
plant partially used 702 
professional associations 704 
proof of payment 583 
Rates and taxes 615 703 
Rent 584 

Repairs to plant 600 
Repairs to premises 586 
Trade associations 704 
unlawful business 578 

G 

Cancellation of Assessment 
on appeal 946 
•wl LU cause 18 shown 925 
appeal against refusal to cancel 940 
Cancellation of order imposing penalty 
b> Assistant Commissioner 946 

Caaeeilation of registration 839 
appeal against 940 
Cancelled contracts 
(See Compensation ) 

Capital 

(See Allowances Deductions from 
Taxable Income ) 
and income 356 
exhaust on of 652 657 
expenditure nature of 632 
expenditure inadmissible deduction 

631 

expend ture may be recurring 646 
fixed and circulating 642 690 692 
imported into British India not liable 
408 

insurance policy 479 597 
interest on when deductible, 587 
loss or wastage of—See Depreciation 
receipts not taxable except where 
specif ed, 356 
receipts nature of 356 
burden of proof 360 
shareholder s receipts on winding up 
1046 

when bonus shares are 279 
d st nction from income 1 356 
wills payments under how far 378 


Capital Borrowed 
subset pt on: 

fit Sociel ■ 
Interest on 


,0 certain Mutual Bene* 
1 587 


Capital Expenditure 
inadmissible as deductions 631 
what IS 631 
Capital Receipts 356 
Carry on business 
Meaning of 431 
Carry forward of losses 
of same business etc 871 
firms 871 

Indun states income 87Z 
inhcntance 873 
limitation 870 

notice of loss 873 . . t, 071 

residence whether affected by 871 
succession 873 
ufubsorbed depreciation 872 

Case 

stated—See High Court 
Cash Basis 

of accountancy 725 
meaning of 620 
Casual Receipts 

S7hen exempted 485 
isolated transactions 394 

Cattle Dealer’s Profits 
not agricultural income 255 

Ceded Areas 

included m Dominions of Princes etc.r 
234 

Central Board of Revenue 
defined 275 
functions of 275 
Central India 

Bntish adm mstered areas in appuca 
tion of the Act to 234 

Certificate 

anticipatory exemption certificate 
by company to shareholders receiving 
dividend 810 
deduction of tax. 794 
Issue by Income tax Officer I 
covery of tax 1038 

agent 997 , 

“ '"htrs. 

820 

Certioran 
writ of 1186 

Cesses 

illegal whether agr cultural mcomc. 
pa^d^o District Boards and other local 
authorities 615 703 
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Cfaange o{ ownership 
recovery of tax. 908 
Charges 

(See Allowances, Deductions from 
Taxable Income ) 

Chargag aeetions 
Income-tax, 327 
Super tax, 1096 

Charitable Institutioa 
voluntary contnhutions to, 463 
exemption applies i£ ineome set aside 
for, 456 

Chantable or religions trust 
income from, before the property was 
settled, 476 

profits of trading act apart for, 454 
Charitable Purposes 
Beoevoleot society, eommeretal me¬ 
thods, 475 
College, 471 
coQttsgeot. 466 
defined. 4S4, 458 
expenses of nunagemeot, 458 
choral society, 474 
hospitals, 465 

iseoffle front property held for, wbea 
exempt 454 

mcrae from property held in part for, 

institution. 462 
Masonic Lodge, 46S 
Motua) benefit Assoctalion. 467 
religious purpose, 458, 462 
trade carried on for, position of, 454 
Society for relief of widows and 
orphans, 470 

society for giving nursing facility, 479 

Library. 470 

political society, 474 

pasture lands, 145 

public purposes, societies for, 474 

trade societies 467 

trusts existence of <5S 

professional association 471 

Agncultural Society, 475 

Convalescent Home, 475 

technical education 474 


Chit funds 

(See Mutual Associations and Clubs } 
Civil Court 

poflion of salary withheld under order 
of taxable, 348 

powers of, exercised by Income-tax 
Officers, 975 
jurisdiction barred, 1182 
prohibited from summoning jncome- 
tax records, 1093 
Civil Procedure Code 
Application of. 975 
Claim 

(See Abatements — Allowances — £x- 
etuptions—Deductions — Pefunds ) 
Clergymeo 
Allowances of 483 
Grants to, 502 

Closing down 

sale of stock on business, 372 
(See also Discontinued Sosiness ) 

Club 

may carry on trade, 340 
not assessable m respect of '‘mutaal” 
income, 340 
' Coal 

depreciation on, a> a wasting asset; an- 
admissible, 651 

royalty on, not agncultural income, 
243 

royalty, capital or income 379 
sale of bmgs, 371 

Coal Mutes 

cesses levied under Local Acts when 
admissible as busine«s expenses 615, 
703 

Conection Charges 
(See Property ) 

CoUectioi] of tax 
(See Recovery ) 

Collector 

recovery of tax b>, 1038 
Colleges 
(See Chanties ) 


temperance mstitntions 469 
property vested in chanty, not exempt 
before it is settled, 476 

Chanty 

expenditure on when admissible as a I 
deduction, 694 I 


Colliery 

Fit sinking, 651 
Exhaustion, 651 
foreclosure of, lease of. 646 
Rent for withdrawal of sttppott, 2iS 
Restoration of surface 645 
Restoration of seams, 647 


ChiJdres 

Insurance policies 


the lives of, 769 


Colonisl Treasnnea 
pension drawn at, 1129 
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Colportage 

jf cliantable purpose, 475 
Cominencement ol Trade 266 
(See aho Succession ) 

Commerce 
uie ining of, 262 
Commission 
additional to salary taxable, 509 
employees paid to, when deductible, 
618 

included in "salaries’' S38 
for guaranteeing overdraft, 505 
underwriters for issue of new shares. 
672 

mspeetton fees to Director, 509 
Power to issue, for examining wit* 
nesses, 975 
Commission Agent 

assessment of, on behalf of non rest* 
dent, 1005 

Commissioner of Income tax 
definition, 275 
powers of, 528 

proceedings before, are judicial pro* 
ceedmg. 975 
revision by, 9SS 
Commuted Pensions, 479 
Company 

assessment of, 276 I 

Bssurance~See Insurance Company.' 
bonus shares allotted by, when "m* I 
come", 280 

business of, 272, 274, 278 

control of (See ‘ One man”, infra.). 

control as affecting residence, 516 

controlling interest, 866 

dehnitiOR of, 275 

distribution of assets in winding up., 
280, 295 

Double Income tax Relief, 1056 
flotation expenses, 674 
foreign business associations, 276 
‘ holding". 537, 1133 
how taxed, 276 
in liquidation 817, 846 
income tax how levied, 276 
incorporation challenge of, 278 
inspection of register of members 978 
if can exercise a profession, 578 
in which public are substantially inte¬ 
rested 863 

IS not agent of shareholder for pay¬ 
ing tax, 276 

limited by guarantee, without shares, 
276 

"one man", 277 

partnership difference from, 277 
preparation and submission of annual 
returns of income, 816 


Company—(Contd ) 
preparation and submission of annual 
returns of salaries, 813 
principal oflicer of, to fumisli certi¬ 
ficates of deduction of income-tax, 
to shareholders, 810 
priority of tax m winding up, 1038 
private and public, do distinction for 
jncome-tax; 277 

profits of, assessed at maximiun rat& 
276, 1199 

profits of, from transactions with 
members, 347 

profits, earned to reserve, 276 
register of members of, power of In¬ 
come-tax authorities to inspect, 978 
residence of, 516 

shareholder in, refund of income-tax 
to. 276, 800 

shares are not "securities". 5S2 
super-tax, liability to, 276 
tax paid to Municipalities, 615 
taxed, how, 276 

winding up, priority of taxes, 103& 
without shares, 276 
Compensation 
agency, for loss of, 401 
for death or injuries, 479 
cancellation of contracts, 397. 645 
paid to employees deductiou, 691 
patents use of, 382 
right to future remuneration, 507 
forr loss of office, 502 
lease for foreclosure of, 373 
trade for loss, 374 

Competition 
Buying out, 669 
Composibon of offences 
may be made before proceedings in¬ 
stituted, 1089 
Composition of tax 
not allowed 332 

illegal, not binding Government, 1193 
Computation of profits 
(See Accounting Method > 

Computation of tax 
to nearest anna, 974 
Concealment of Income 
penalty for, 930 

revised return will not absolve fromi 
937 ^ 

appeal against, 935 
prosecution for, 1087 
Question of fact. 933 
Concent ^ * 

(See Business ) 


\ 
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Consignment Business 
(Sec Non residents ) 
compulation of profits 1£W3 
Construction 
(See Interpretatron ) 

Consular Employees 
(See Exemptions > 

Consuls Foreign 
(See Exemptions ) 

Contingency 

income accumnfated against 996 
Conbngent interest 
Employees of 778 
minor of 993 
Continuity of transactions 
test of business 262 
(See also Capital and Casual Re* 
ceipts ) 

Contract | 

to avoid deduction of tax 366 
(See compensation ) 
compensation for cancellation of 397 
64S 

country m which made as evidence 
of where trade conducted, 427 
as evidence of place of accrual of pro 
fits 420 

interest payable under when admissi 
ble deduction S87 

provts on in for free of tax payment 
355 

transfer of benefit of profit ou 639 
Contract of lodemnity 
loss recoverable under S97 
Contracts 

between non residents 431 
Wagrenng' profits from, when taxable 
334 492 
Contractor 

cost of acquinng contracts not de 
ductible 639 
Contribution 

to Provident Funds—See Provident 
Funds 
Control 

affects residence of companies ard 
firms 516 
Conveyance 

allowance, not taxable 480 
cost of when deduct bl* 484 544 
Co-operative Societies 

dividends of exempt from Income 
tax and Super tax, 1132 
interest on securities held by 1132 
liable to Income tax and super tax, 
1132 


Co-operative Societies 
profits of exempt from income-tax and 
supertax 1132 
(See also Mutual Concerns ) 

Copies 

of assessment orders to be grant'd 
free 854 

Corporation Profits Tax 277 
Correlation of 
receipts and expenses 637 
Cost Book Mines 651 
Costs 

in appeal or revision not allowed 948 
in appeal to Pnyy Council 1181 
m reference to High Court 1163 
in law su ts how far deductible ex 
pendifure 674 

Counsel 

right of audience in appeals 948 
in revision petit ons 957 
Court. High 
(See High Coart } 

Coarts Civil 

; tunsdiction barred 1163 

receiver appointed by taxable on be* 

I alf of estate 969 
Court fees 

payable m income tax proceedings, 
Appendix 
Courts of V/ards 
chargeable to tax 969 
indemnification of 1146 
provident funds of 479 
Creditors 

prionty of tax, 1038 
Criminal proceedings 
junsdict On, 1069 
Crown 

liability to tax, 40 
priority of claim 1038 
Cultivator 
who 13 a. 256 

proceeds of sale of raw produce by 
exempt, 256 
Customs 

penalty for defrauding not admissi 
ble dedaetjoa 677 

D 

Dairy 

income from whether agncnltural 242 
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Damages 

iniertiit inclutled in 395 
whether income 395 
■when dednctifle 676 
(*iee also Deductions inadmissible ) 
Death or Injuries 
compensation for not liable 479 
Death of Assessee 
assessment 881 
refund 1080 

reference to H gh Court 1153 
Debenture holders 
receipts by on default 403 
register of power of Assistant Com 
imssioner and Income tax OfBcer to 
inspect 978 

prosecution for refusing to allow ms 
pection etc 1083 

Debenturea 

(See also Securities ) 
bonus when taxed as dividend 281 
floatation of expenses of 672 
foreign, interest on when liable 549 
foreign interest on when deductible 
587, 718 

interest of SSO 718 
meaning of 5S1 

re payment of including interest 403 
Debts 

(See Bad Debts ) 
not charged on income 3S1 
accrued, when income 738 
locality oi 435 
release from 391 
succession taken over at. 402 
Deceased I 

(See Death ) j 

Deduction of Income>tax i 

(See Refunds ) | 

omission to deduct direct levy of lax, | 
795 I 

at source 786 

omission to deduct direct levy of lax ' 
789 1083 

from interest on sccuiit ts 794, 796 ' 
igreefntffft# agrainsf void, 355 
sums deducted certificate of prosecu 
tion for fa lure to furnish 1083 
from dividends 799 
from oicr seas paj 793 
from salaries 793 
from leave salaries 794 
from non residents 794, 798 
arrears of tax deduction of 1036 
fa lore to deduct personal lab 1 ly 
801 

m n mum income for deduction-~See 
rinatice Act 

deCwcncy 


Deduction of Income tax—-(Conld ) 
Indemnificatioa against 1146 
Responstb lity of persons deducting 
801 

sums deducted mcluded n taxable m 
come 799 

sums deducted payment of to credit 
of Government 799 
sums deducted treated as tax paid, 
799 

credit to be given in assessment of 
following year 799 

Deduction of super tax 
dividend payable to non resident, from 
799 

fatcrest payable to non resident 
(from) 799 
salaries from, 793 

shares held by banks and others 795 

Deduction from annual value 
of property what admissible—See Al 
lowances and Property 

Deductions from taxable ujcome 
(See Allowances Exemptions ) 

Deductions, from taxable income ln« 
adnuasible (See also Allowances ) 
examples of— 
accumulated repairs 647 
amortisation of capital depreciation 
for 652 

assets cost of addition alteration ex 
tension etc 658 
biVs cost of promotion of bSO 
Bonos on repayment of loan 672 
bonus to employees when 6IS 663 
691 

brokerage on loans 672 
Business premises—<ost of changing 
65S 

capital expenditure 631 639 646 663 
672 

cesses based on profits 615 703 
chant) expenditore on 694 
commiss on partners 703 
compensatory local allowance 481 5M 
contracts acguisilion of 639 644 
contracts cancellation of 64S 
damages for negligence 676 
death duties 532 

depreciation except as allowed m the 
Act 610 

Exhaustion of capital 652 
expenditore not incurred solely for the 
puipose of earning tl e profits taxed, 
632 

Fines for infract on of laivs 677 
Improvements—cost of 659 
meome-tax. 617 
Insurance 593 

laterest on partner's advances 703 
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IMactions from taxable income, m< 
admissible—(Contd ) 

Competitors buying out, 669 
guarantee, loss on, 697 
interest on partner’s advances, 703 
investments, 658 661 
legal charges relating to Joans, etc . 
674 

litigation expenses 674 
losses—See Set-off 
do of future, 695 
Josses of previous years to what ex¬ 
tent, 871 

municipal and local rates (in assess¬ 
ing property), 615 
partners, buying out 669 
partners' drawings, pensions and sala¬ 
ries, 663, 703 

partners’ capital interest on. 703 

penalties, 678 

personal expenses 630 

Preliminary expenses of ffoatauon, 645 

premium on lease, 650 

pnvate or personal expenditure, 630 

profession tax, 617 

propaganda expenses 678 I 

rates and taxes based on profits 615,1 
703 I 

rebuilding premises, 659 
removal to new premises, cost of. 658 
rental value of business premises own¬ 
ed by assessee, 584 
reserve for future expenditure 649 695 
reserve for bad debts, 620 
reserve, insurance, 657 
royalties accumulated 649 
salaries, partners 703 
sinking fund payments to, 657 * 

' subsidiary business loss in 653 670, 
67S 

super-tax, 617 

taxes conditional on earning profits 
703 

taxes except land revenue and local 
rales of municipal taxes on business 
premises, 615 
' taxes paid abroad, 618 
transfer of business pnee paid for, 639 
’ wasting assets, depreciation on, 652 
winding up. loss in, 646 
Ueed of separation 

deduction of tax under, 356 
Deemed 

to accrue or arise—See Accme 
Default 

m making return ot producing ac 
counts, etc . 841, 842 
penalty for, 932 i 

m payment of lax—penalty for default, | 
1033 

meaning of, 1037 , - „ • 

personal liability in case of faUnre tot 
deduct tax at source, 789 / 

. i—IW 


Default—(Contd ) f 

prosecution for, 1033 
recovery of tax from defaulter, 103'' 
Deferred annuity 

deduction towards, when exempt, 539 
not for super tax, ttOO 
(See also Superannuation Funds ) 
Demand 
notice, 939 

issue of notice necessary before pen¬ 
alty or distraint, 939 
prompt issue of, 939 
Departure' ’ 

assessment in case of, from British 
India, 870 

Deposition 

false, punishment for, 975 
Deposits 

(See Savings Bank ) 
m Bank or with mosey lender, 719 
Depreciation 

(See Allowances, Deductions from 
taxable Income ) 
additions to assets, 603 
allowance, conditions of, 601 
assets to be used for business, 606 
buildings 60S 

business first brought under assess¬ 
ment 604 

claim to be supported by account, 605 
computation of, 603, 60S 
excess of—over profits may be carried 
forward, 603 
foniilure. 604 
leased plant, etc , 610 
livestock, 612 
meaning of 60S 

mines, no allowance for exhaustion, 
652 

onus of proof. 605 

professional equipmeai. 595 

profits partly from abroad, 609 

railways, special rules. 604, 1133 

rates of allowance, 133, 603 

renewals co^t of in lieu of, 606, 611 

shares and securities, 604, 609 

shipping companies, 608 

set-off of unabsorbed, 603 

special initial. 603 

tramways. 612 

unabsoibed. 603. 606 

wasting assets. 604 

wniten down value. 602 
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Denved 

meaning of—See Accrue 
DMtinaiion of profits 
does not affect liability to tax, 347 
Development Companies, 366 
Diminution 
of capital. 6S2 

building value Depreciation 

plant and machinery value of—See 
Depreciation 

Diplomatic and Consular Salaries £x* 
cmptions Sll 
Director 

Receipts by 509 
Overpayment to loss on, 672 
CoRipensation to on loss of ngfat to 
future remuneration if income 507 
Disability 

capital sums paid 479 
of workmen insurance agaioat, 599 
Compensation to unless by nght to 
further remuneration if income, 567 
Disclosure of Informatioa 
by public servant preseeution. 1092 
sanction to 1093 
when permissible 1092 
Discontinued business ptofetslon or 
▼oeatton 

assessment of 682 

business—taxed under 1918 Act 685 
do not so taxed 694 
Companies taxed under the 1886 Act. 
689 

discontinuance different from succes* 
Sion 685 893 

liability of members 886 1019 
notice of discontinuance 682 
partition of Hindu family, 690 
penalty for failure to give notice 832 
appeal against penalty, 940 
part of business etc . discontinued 
901 

recovery of tax, 682 
succession difference from 690 
refund of tax, 685 
iKnvtatum for 686 
relief to partners 891 
succession to business taxed before. 
1918 886 

succession difference from, 690 
temporary 892 
what IS discontinuance 891 
Discount 

when capital nature 672 
in ordinary business 397 
on treasury bills 363 
Discounted Bills 
loss on 397 

Repayment of 397 • 


Ofstress 
procedure 103S 

if demand notice not served 939 
Distnbution of profits 
Penalty for improper 936 
not necessary when taxing partners 
765 

District Board 

mcluded in * Local Authorities' 232 
Dividend 

Accumulations of 394 
Sencficially transferred shares on 778 
Bonus shares or debentures 279 
Capital reduction of 280 
capitalization of, 280 
certificate lo be furnished to recipient 
by Principat Officer or Company. 
610 

collected by banks, 811 
definition of, 279 

Duplicates of certificates when accept* 
ed 811 

Equahs-ition Fund, receipts from, 29$ 
exempt income, out of, 282 
foreign companies, from, 762 
form of certificste 610 
free of income tax. 1099 
grossing up of, 779 
prosecuuon for failure to furnish 1083 
income tax on credit to share holder, 
792 

liquidator distribution by, 295 
paid abroad from profits taxed m 
British India, 409 

relief from double income tai^ 1077 
Refunds 276 

refund where no Uz paid by company, 
800 

return of dividends 809 
sale of shares cum, 392 
shareholder s income deemed to be, 
774 

shareholder to what extent tax paid 
on behalf of 774 

special dividends carrying obligation 
to purchase shares with them 296 
super tax on ptyable by shareholder, 
WW 

tea companies 40 per cent of from, 
to be included in shareholder s total 
income 779 

untaxed profits out of 800 
wrongly paid interest on 39S 

Dividing Soaety 
assessment, 712 
Docks 

deepening of channel 660 
' Doesfflenta, 780 
' (See Ewdence ) 
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Domestic Expenses 
not deductible 483 


Domicile 

(See Bntish Subject ) 

does not affect liability to tax, 518 

distic^sbed from residence; 518 


Donble Income tax Relief 
Aden 1063 
Burma, 1060 
Ceylon. 1065 
Kenya etc 1069 
Mysore 1075 

Indian States and Dominions 1072 
United Kinsdom 1047 
other cases 1079 

method of Calculatins Rebef 1053 
mode of relief 1052 
relief whether cumulative with small 
income relief 1056 
Shareholder position of 1076 
preference shareholder position of 
1056 

partner position of 1055 

f irovisioaal claims 1082 
imitation 1081 

•upp/ementary assessmenc 1082 
Double Taxation 
Presumption asainst, 34, 535 752 
Payment out of taxed funds 800 
Doubtful Debts 
(See Bad Debts } 

Drainage rates 

(see Local and Muniapal Rates ) 
Drawings of Pa rtn e r s 
(See Deductions from Taxable In 
come ) 

E 

Earned income 
definition of 296 
relief eligibil ty for 296 
relief quantum of 772 785 
Education 

scholarships granted to meet the cost 
of exempt 1123 
Electric Tramways 
rates of depreciatoti 136 
Embewfcment 

loss from when deductible 671 


Employees 

Bonus to employees if deductable 
from Co s men 618 
commission pa d to when deductible 


expenses of board 664 
annoal return of 813 


Employers 

return of payments to employees to 
be furnished by 813 
prosecution for failure to furmsh re¬ 
turn 1083 
Employment 
meaning of 486 
Encumbered property 
Income from 349 

Income charged in favour of creditors, 
349 

Esglisb decisions 
Use of 35 
Enhancement 
of assessment, 946 
of penalty 946 
appeal against, 953 

Enquiries 

Whether judicial 849 
Ephemeral Associations 892 
Error 

(See Rectification of Mistake ) 
Escaped incerae 
of predecessor 912 
(See Additional Assessment ) 

Estates 

sale of receipts from 365 
Estunaies of income 
Basis of 756 
Evasion 

Undistributed profits of Companies 
859 

I Unregistered firms by 858 

Transfer of assets abroad ICS3 
Sales cum dividend etc 1030 
(Sec also “Non res dents and Bond 
washing* ) 

Evidence 

examination of 853 
prosecution for false 975 1 087 
power of Comm ssioner Assistant 
Commissioner and Intome tax OFi 
cers to summon persons and docu 
ments issue commiss ons, and take 
evidence on oath 97S 
penally for fa lure to produce 933 
1083 

Prosecution for refusal to give 976 
questions of law and faet relating to. 
1168 

rules of 850 853 
Excess Profits Duty 10 
Exchange 

convers on of profits of sterling com 
panics, 761 
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Exchange—(Contd ) 
rate of conversion, 761 
profits from dealings in—when liable 
494 
Excise 

fines, not deductible, 677 
Executor 

Income of whether income of bene¬ 
ficiary, 986 995 
carrying on business 269 
liability to tax, 881, 986 
refund of tax, 1080 
Exempt mcome 
Payments out of, 453 
Exemptions from Income and Super¬ 
tax 

agricultural mcome, 511 
Angul 1130 
Assam 1131 

exemption not applicable to income 
from agriculture abroad, 237 
agricultural produce, raw, sate of, by 
cultivator, etc , income frooi, ex¬ 
empt 256 

allowance or perquisite, special, 420 

Army pay. pensions, etc . 1128 

Bonus dependmg on profits, lls) 

Burden of proof, 453 

Capital receipts, 356 

Casual or non recurring receipt), 435 

certificate of, 795 

chantable or religious institutions, m 
come from voluntary contributions. 
454 

charitable or religious purpose, income 
derived from property held for, 453 
exemption whether applicable to in¬ 
come from business, 455 
Co-operative societies, profits of ^pot 
not other income), 1132 
death or injuries compensation for, 
479 

deferred annuity,—sums deducted by 
Government from salary to provide. 
539 

Diplomatic and Consular salaries, $il 
education, scholarship for, 112S 
educational institution income of 
from fees, etc , 1128 
Government of India Securities prfd 
by Indian Chiefs and Princes ip spe¬ 
cial form interest on 1128 
Government of India securities, pur¬ 
chased through Post Office, interest 
on 1132 

Government of India secunttc- tai 
free, 550 ^ 

Governor-General may exempt iu- 
come or reduce the rate—See Koti- 
fications 


Exemptions from Income and Super¬ 
tax—(Contd ) 

Hindu undivided family, share of lu- 
come of, not included in total in¬ 
come of members, 761 
individuals, m favour of, 1126 
insurance policy, sum paid on maturity 
of. 479 

insurance premia, life, 767 . 
interest, depending on profits, 1132 
invalid pensions—See Pensions below 
investment trust companies 1133 
jangi mams, 112B 
local authority, income of, 477 
Mysore Durbar bonds 1129 
Notifications granting, 1128 
Partial exemptions, 1132 
pension sum paid m commutation of, 
479 

pensions, drawn m Colonies or Umted 
Kingdom, 1129 

pensions military, naval or air forces, 
invalid or wound 1129 
Perquisites — free residences — High 
Officials, 1130 

Post Office cash certificates, yield of, 
1128 

Post Office, Government securities 
purchased through, interest or, 
1132 

Post Office Savings Bank, interest on 
deposits, 1128 

Power of Governor General to ex¬ 
empt Income or reduce rate, 1126 
Previous statutes effiect of, 37 
Profits, share of, 1132 
Provident Fund accumulated balance 
of 479 

Provident Fund, contribution to 539, 
767 

Provident Fund interest on securities 
of. 478. 511 

Railway Provident Fund—See Pro¬ 
vident Fund ante 
Regimental Fund 1129 
Rent of property, irrecoverable 1131 
Rewards language examinations 453 
Ruling Chiefs and Princes, Interest 
on Government Securities, held by, 
in special form 1128 
statutory, 1126 

University, income of, from fees etc, 
1128 

Extra temtorial 
powers of legislature, 232 
Exercise a trade 
Meaning of, 431 
Exhaustion of Capital, 652 
Expenses 

admissible—See Allowances 
madnnssible—See Deductions 
when incurred solely for earning Of 
profits, 633 
trustees, of 986 < 
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Extent of Act, 231 (See also Appendix.) 
F 

Fact 

difference from law. lies 
no jurisdiction of Courts of faw, 11671 
^ Failure I 

fSce 2>c/au?t ) 

Fair 

Income from land. 243 
False evidence 
Before taxing authorities, 975 
False return by assessee 
consequence of—See Penalty, Prose¬ 
cution 

False statement w declaration, etc 
penal offence, 1087 
Famang 

(See Agriculture ) 

Fees 

paid to Government servants by local 
bodies or private persons — when 
chargeable as salary, 543 
income of University or educational 
mstitutions from, exempt, 1128 
Professional, paid in India to person 
ordinarily resident la Qntisb India, 
chargeable, 408 
“Salaries" includes, 541 
Flducianes 
(See Trustees ) 

Fmance Act 

fixes rate of income tax and super* 
tax, 327 
effect of 328 

notices issued before passing of. 817 
notes on. 1199 
Fines 

how levied 1083 

for renewal of lease—See Premium 
for offences—See Deductions 
for default under I T Act—See Pro¬ 
secution and Penalty 
Fire Insurance Company 
assessment of 711 
Firm 

(See also Partner, Partnership ) 
assessment of 303 
computation of income of, 775 
bogus 304 

change m constitution. 907 
appeal against assessment, 940 
definition of 298 
how taxed, 303 
Hindu joint family, 299 


I Finn—(Contd ) 

liability of partners for tax. 857 
‘ one man". 858 
mmor partners 924 
notices, how served on, 303 
outside British India, 912 
partners in, how taxed, 8S7 
partner in another firm, 302 
partnership deed 921 
payments to partners, 703 
profits of non distribution of, 305 
prohibited partnership, 302, 920 
registered firm q v 
retrospective, 924 
unregistered firm q v 
residence of a, 303. 515 
fictitious 920 . 

Finn registered 
definition 325 
advantages of, 326 
application for registration when to 
be made, 914 

assessment tn be made, on nartnws, 
857 

cancellation of registration, 839 918, 
925 

carry forward 0/ loss of ST2 
loss set-eff 870 
how taxed 325 

partner entitled to set off share of 
loss against individual income, 871 
partner id more than one registered 
firm may be allowed to set-off loss 
in one against profits from another, 
873 

non resident partners, liability joint of 
partners for tax on share of 857 
refusal to register 839 920 
appeal against refusal MO 
registration of cancellation of. 839 
appeal against cancellation, 940 
specified shares 924 
unregistered firm treated as 857 
Pina unregistered 
carry forward of loss by, 872 
definition of. 327 
assessment of to income tax, 325 
bow taxed 325 

partner's share of loss cannot set-off 
against individual income, 870 
rate of tax applicable same as in case 
of mdividual 325 
taxable minimum, applicable, 325 
treated as registered, when, 306, 857 
assessment of to super tax—liable to 
super-tax, 325 

partner not liable if firm taxed,«761 
set off of loss of 870 
Fisheries 

(See Agricultural Income ) 
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Fixed Capital 
(See Capita! ) 

Flat rate ol profita, 754 
Flotation expensea 
(See Shares cost of issuing ) 

Foreign associations 
may be declared companies 276 
Foreign business 
(See Ousmess abroad } 

Foreign debentures 
interest on when liable 587> 1001 
Foreign Income 

(See Abroad—Basmcsj abroad— 

Indian States—and ^7o^ residents ) 
agnculture income (fom not exempt, 
237 435 

assessabihty of 403 
allowance of Rs 4 SOO to partners of 
firms 857 

frozen when taxed 409 
incorporation m Bntiah Indian ac¬ 
counts 409 

interest on loans advanced in Indian 
States to persons res dent m British 
India—v.hen liable 1001 
interest on sterling debentures or 
foreign secunties when liable 420 
owner or charterer of a ship residin'^ 
out of British India—liability of 10191 
Professional fees paid outside British I 
India to person residing in British' 
India, liable 403 
Remittances of 409 444 
salaries paid outside British India 
when liable 409 
taxes abroad 444 

double tax relief—See Double fncome-, 
tax Relief 
Foreign States 

Liabl ty to tax, of Income of 42 
Salaries paid by 546 
Foreign Taxes, 444 618 
Forest 

income from whether agncntturaf 243 
when capital 375 

Fractions 

of rupees and aanas 974 

Free quarters 
taxable 540 
Free of tax 
Payments made 354 
Refunds on dividends I07S 
Funeril expenses I 

not deductible 722 ' 


Furniture 

depreciation allowance on, 601 
replacements may be allowed instead 
of 604 

insurance of allowance for 593 
repairs to, allowance for, 600 
Future losses 
Jio allowance 695 
Future repairs 
reserve not deductible 549 

G 

Gams 

same as profits 358 
Gazette of India 

notification m of appointments of Com¬ 
missioner, Assistant Commissioner 
or Income tax Officer by Central 
Board of Revenue 527 
notification m of exemptions etc ,1126 
notification m of rules 1124 
GifH 

employees to 664 
taxability of 48S 
Co)f Club 

(See Mutual Corteems ) 

Good faith 

acts by Crown Officers done in, USX 
what IS 1134 
Goodwill 
fixed capita] 644 
Government loan 

premium on redemption of—whether 
fiabie S6S 
Government Local 
(See I,ocal Government ) 
Government 
liability to tax 40 
Government Office 
return of employees 813 
Govenunent Officer 
indemnification of for acts done m 
good faith 1132 

Government Officers lent to and paid 
by Indian States 
Salanes when liable 234 
Leave allowances and pensions 1 able 
234 

Government Officers serving outside 
Bntish India 

when liable to tax 409 548 
Government of India Promissory not** 
eafaced for payment m England in¬ 
terest on liable to tax, 420 
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Oorenimoit of Zadta Securities 
premium on redemption 3&3 437 
taxation of interest on 550 
(See also Exemptions ) 
position of tax free secunttes 550 
Govemmest of India Sterling Securities. 

interest on when liable 420 
Government Trading Taxation Act 1196 
Grants^m^aid 
whether taxable 403 
Gratuity 

for services rendered SlO 
included in term Salaries 538 
paid by employer when admissible ex 
pense 691 
tax payable on SlO 
(See Allowances ) 

Grazier 

profits of>-ivhetfaer agncultural, 243 
Grossing op dividend 779 
Ground rent 
(See Allowances ) 

Guarantee 

commission for whether taxable SOS 
sums recoverable imder—posidon of 
597 

Guaranteed profits 
position of 353 
Guardian 

duly appointed or recognised 979 
liability of on behalf of wards 979 
indemnification of 1140 
may be called on to fum sh list oi 
wards 976 

H 

Heads of income chargeable 532 
Hearing 

of appeal by Assistant Commissioner 
947 I 

of revision petition by Commissioner, | 
957 

of reference by High Court IIW 
Heir 

liability of—for asiesstnent in place of 
deceased, 881 

hab I tv of—for lax assessed on deceas 
ed 881 

eligibility of—for refund of tax, 1080 
High Court 

statement of ease on point of law to 
1147 . , 

on application by asses'ee, 1147 
option to assesses to withdraw refer 
enee 1147 

abitement of case 1153 
amendment of case 1153 


High Court—(Contd ) 
appeal from to Privy Coucul IIW 
Benches to hear references 1177 
bound by findings of fact, 1167 
costs awarded by 1163 
court of appeal not 1152 
deceased assessee whether reference 
les 1154 

delay m application 1158 
fee to accompany application. 1159 
fee for reference on more than one 
point, 1259 

form of application for reference 1149 
functus ofticio when 1158 
functus ofircio 1158 
hearing 1166 

interest may be allowed by Comaus- 
stooer on amount refunded 1165 
Judicial Commissioner meludes 1177 
limitation for application 1149 1151 
olTences and penalties 1150 
order rtlasing reference 1179 
order to state case not to be subse 
quently challenged 1156 
payment of tax not to be postponed 
pendng IISS 

points of law not ra sed in first Inst 
ance 1154 

points of law assessee should state 
1154 

postponement of refund of tax, 1139 
powers under Specific Rel ef Act 1149 
reference by High Court to Commit 
sioner 1156 

security for refund 1155 
special areas Korih West Frontier 
cle 1176 

special junsdietion 1165 1181 
who can move 1152 
withdrawal of application by assessee, 
reland of fee 1159 
Hindu Joint Family Firm 
difference from partnership 317 
Hmdn undivided Family 
(See Trading Families ) 
allowances 763 

assessment after partition of 901 
assessment of to income lax and 
super lax 307 
benami 314 
features of 306 
how taxed SOS 
gifts from father 312 
impartible estate 315 
ittc^ents of 303 
joint property wl at is 309 
I fe msuraffee premia cii hie of male 
member or his wife 767 
maiRtenance allowances 314 
members of if can form a firm 904 
members of ret taxable cm IndiTidtial 
share 308 



1304 


THE INCOME-TAX ACT. 


Hindu undivided family—(Contd ) 
notice caltiag for return, 818 
onus of proof, 314, SOS 
partition, 312 906 

registration of joint family firm, 319 
schools of Hindu Law, 308 
iliarc not included m total income, 76I 
separation partition, 903 
stndhanam, 313 

notices to, how addressed, 1139 
‘person" includes, 307 
trading family, position of, 31J 
what IS under the Act, 308 
emtf fixr mxrmr-f-ix; jif/" 

Hindu women’s Bight to Property Act, 
310 

Hired goods 

surplus from sale of. 393 
History of Zncotne'taz fa India SO See 
Appendix 

Holding Companies 

taxation pf 337 | 

Henoraxia 
(See Tees ) 

Horse 

allowance for loss of, 612 
aot plant, 595 

depreciation on, if admissible, 6O4 
fees from stallions, aot agncnltura) 
income, 2SS 
Horse breeding 
income from, 2SS 
Hospital 

(See Chanties ) 

House Property 
(See Property ) 

letting out •whether business. SSy 
receipts from dealings in when fax- 
able, 369 

House Rent Allowances 
liable to tax, 481 
Husbandry 
profits from 240 
(See Agnculturd.) 


Idiot 

liability of guardian or trustee, 979 
indemnification of gaardian, 1145 
Illegal income 
profits from, 334 578 
fees exacted from tenants, 249, 335 
Illicit trade ' 

(See also Betting, Book maker boot¬ 
legging ) 

Impnsonment 

, (See Penalty, Prosecution, etc J 


Improvement* 
cost of, not deductible, 659 
(See idiot. Lunatic, Minors ) 
Incapacity, 979 
Income 

accumulated, 996 
agncultnral, exempt, 511 
agricultural income, 235 
agnculture,—partly derived from, 

assessment of, 251 
alienation of 348 

appreciation of investments, not, 361 
ea)cvhiJffn o! haciions 0} rvpee elii~ 
regarded. 974 

capita], distinction from 357, 359 
chanties—of, 454 
computation of, 724 
concealment of, penalty for 931 
contingent interest in, 778, 993 
debts charged on. 349 
deductions from — admissible — See 
Allowances 

inadmissible —See Deductions 
exempt from super-tax but not from 
income-tax 1132 
deemed to be, items, 306 
definition, 806 

encumbered property, from 349 
escaping assessment, method of 
assessing 961 
foreign when taxable. 403 
(Sec Business Abroad—Non resi¬ 
dent > 

from Government trading, 1195 
gross receipt! not 329 
heads of chargeable, 532 
return of 815 

on notice from Income-tax Officer, 81S 
profit* or gams no difference from, 
360 

super-tax—for, 1099 
total—^ee Total Income 
trusts of 350 7^, 979 989 
unrealised taxation of 738 
when arises—see Accounting Method 
whether belonging to trustees- or be¬ 
neficiary, 982 '' 

who should be taxed, trustee or bene- 
fiewry. 982 

withheld at source, 348 


lacome-tax , 

assessment. 827 

calculation of to nearest anna 974 
Computation of 784 
deduction of—See Deduction of In¬ 
come lax 
demand, 938 

double taxation presumption against 
lutiitafion of 34, 535 
double relief in cases of. See Double- 
Income tax Relief 

foreign income-tax, when deductible 

618 
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lacome-taz—(Contd ) 
free of income tax, what is meant by. 
3S4 ' 

history of, in India, S, Appendix 
priority of Crown over creditors for. 
1038 

payable pending appeal or reference, 
1033 

rates fixed by Finance Act, 328 
right of Crown to choose head of 
taxation, 537 

Single tax and not collection of taxes, 
534 

Income tax authorities. 525 
Income-tax Officer 
appointment of. 529 
definition of, 307 
duties, 529 

special for certain classes, 529 
Income-tax records 
Court not to summon, 1032 
Increase of assessment on appeal—(See 
Assessment, Enhancement of ) 
Incur 

meaning of, 579 
Indemnification 
of Government officers for acts done 
in good faith, 1182 

of persons deducting retamiog or pay¬ 
ing tax in respect of income belong¬ 
ing to another, 1146 
Indemnity 

contract of—loss recoverable under,. 

madmissi6fe dedircfion, SS7 
of successor of business 913 
India 

Meaning of, 232 
Indian Evidence Act 
Applicability of, 853 
Indian Income-tax 
meaning of the expression 1048 
rate of tax, meaning of the expres¬ 
sion, 1052 

Indian Order of Ment 
allowance attached to, exempt, 1131 
Indian Princes, 

official allowance of agents paid to 
British India, exempt, 511, 1091 
(lovcmment securities held by, in 
special form, interest on exempt, 
797 

Indian States 

Agents of, official allowance paid to, 
in Bntish India, exempt, 511 
British subjcet in. application of Act 
to. 234 

Govemment servants m, apphcattos 
of the Act to, 234 
I—IM 


Indian States—(Contd ) 

Income arising in, how taxed, 407, 761 
do computation of tax on, 785 
interest on loans advanced m, to per¬ 
sons resident in British India, lOOO 
liability to tax of, 42 
officers deputed by, for training m 
British India, salary and allowances 
of, exempt 1128 
rehef to income taxed in, 1072 
salanes leave allowances and pen¬ 
sions of officer lent to, and paid by, 
when liable 234 
securities held by, 797 
Indian States Forces 
salanes of, during war, 512 
Individual 
meaning of, 332 
Infant 

when taxable direct, 981 
ordinarily taxed through guardian, 
979 

Infonnabon 

I disclosure of, by public servants, pro> 
secution for 1092 

power of Commissioner to sanetiotv 
1093 

power of Income tax Officer and 
Assistant Commissioner to call for. 
regarding partners of firms mem¬ 
bers of Hindu undivided family, 
and beneficiaries 078 
power of Income tax Officer and 
Assistant Commissioner to call for. 
regarding rent, interest etc . paid, 
978 
Injury 

compensation for not liable, 479 
pensions in respect of granted t& 
naval military or air forces ex¬ 
empt, 1129 
Insane person 
(See Idiot ) 

Insolvency Proceedings 
Re-opening of assessment 846 
Inspecting Assistant Commissioner 
appointment, 526 
definition. 307 
powers 307 
Inspecbon 

powers of of records of company by 
Income tax Officer br Assistant 
Commissioner, 978 
Instalments 

of purchase money cot annuities, 375- 
interest on same is income, 375 
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Insurance 

(See a!so Lfle Insurance ) 
against loss of profit premiam Rhea 
aii aJrnissible deduction, 597 
against loss of rent, pretnium, whea 
an admissible deduction, 555 
of employee of 391 
machinery plant, etc , 594 
policy loss recoverable under tajd' 
missible deduction, 597 
sum paid on maturity of exempt. 479 
Prenna^—See Allonance and ^emp- 
tions 

premia payable jn sterling, rate of 
conversion for purposes of abate¬ 
ment, 761 

Society, Provident, interest on ieco« 
nlies of vkiien exempt, 478 
Insurance business 
assessment of, 70S 
accident, motor ear, etc , 711 
annuity and capital redemption 711 
appreciation of securities, 706 
bonuses, 706 714 
dniding societies, 712 
fire. 711 

Lift In&ur&tee. 70S 
Marine Insurance 711 
more than one class of business 705 
non resident, 712 
reserves 7li 
>vrites-ofi. 7U 
Interest 

allocation behveen principal and inte¬ 
rest, 748 

aecnted, when taxable, 738 
capitalisation of, 733 
constructive receipt of 74S 
construction, during, 588 
in hind 246 742 

on Srrear of rent of land, 'when lia¬ 
ble, 256 

on nanfc-deposits, 719 
on borrowed capital allowed. $87, 718 
damages included in 395 
dependent on profits, 588 
on deposits in post Office Savtogs 
IlanJ, exempt, 1128 
on dittdends wrongly paid, 395 
on foreign debentures when liable 
420 1000 

on guaranteed shares, 392 
on debentures included In repay- 
ment, 403 

on Government securities, held by 
Indian Chiefs and Princes in spe¬ 
cial form exempt, 797 
on Government securities purchased 
through Post Office exempt, 1132 
on Government of India Prreinissory 
Notes enfaced for payment in Eng¬ 
land liable 420 

on CrQventtnent of India sectfft#«», fa- 
come tax payable on nnless tsaned 


Interest—(Could ) 

or declared tax free, 550^ 
on Government of India securities, 
super-tax payable on, including 
those free of income tax. 1109 
on Government of India Sterling Se¬ 
curities, when habie, 420 
00 mortgages allowed in assessing 
property, 565 

on partner’s capital not an admissi¬ 
ble deduction, 703 

00 refund of tax deposited by appli¬ 
cant pending statement of case to 
iligh Court, may be allowed by 
Commiitioner. 1165 
on securities, certificate of deduction 
0 / fit tum'ihed by Vxnker, 796 
on secuncies, certificate of deduction 
of tax furnished by officer paying 
loieresf, 794 

on securities certificate of Income- 
tax Officer aoihoriring non-deduc¬ 
tion of lax 795 

on securities held by Co-operal»ve 
Societies assessable, 1132 
os seevnfies Issued tix free by Local 
Oovtmmenv lax payable by Local 
Coveminent. 550 
on aeeunties, S50 

on leeurities of Provident rund or 
Provident Insurance Society, 478 
on lax free securities, taken into ac¬ 
count m determminR the total in¬ 
come ©! assessee. 773 
on lax free securities, of Local Got- 
emment, tax on, paid by Local 
Covemtrent 559 
return of interest paid, 612 
sale of securities cum 392 
true nature of, 370, 589 
latemational l>aw 
income lax laws 39 
Interpretation of Statutes 
principles of, 17, 39 
Invalid Pensions 

miUtary. naval or air forces, exempt, 
1129 
Inventor 

who IS also director in company 
promoter, if carries on business, 264 
Investments 
appreciation of. 361 
distinction from business, 260 
loss in, 661 

securing custom, for, 658 
for purposes of trade, 661 
Investment Peserve Fund 
0 / iKSuranee Company, treatment of 
amounts credited to, 710 
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lavestraeQt Trusts 
exemptioa from super tax, 1133 
Irrecoverable Loan 
when a permissible <leduction~See 
Bad debts 

Isolated Transactions i 

(See Casual Receipts } I 

Issuing shares 
cost of (See Shares ) 

J 

Jalkar (Fishenes) 
not agricultural income, 242 
Jagtrdar 

Assignment of land rerenae not as 
sessable, 249 
Judgment 
meaning of 1178 
Judicial Proceedmga 
proceedings before Commissioner As 
sistant Cotumiss oner and lQCome> 
t« Officer are 975 
Jadiual Spirit 
exercise of 8S0 
Jurisdiction 

excess of by Income tax anthonties 
11S6 

of eivit eourts fiimts of 1182 
of Tncotne'tax Officers concurrent, 
1241 

of Income tax Act 23) 
of Magistrate trying offences 10S9 
special of High Court, 116S 1181 

L 

Lambardarf fees 
taxability of 481 
Land 

agnmltoral income from Z3S 
development companies 388 
rent from non agnmltoral 719 
ftmAf ha 

Land Revenue i 

ass gnment of to Jagirdar not asses-, 

-VI 

on business premises permissible Oe- 
duet on 615 
on house properly 553 
Law Reports* 
profits from 260 

sotfionsed to represent is«-**»ee 1135 
fees pa«f to. 674 

expend lore by on motor nr if oeouc- 
l.We, 698 


Lease 

as evidence, 5S2 

fine on renewal or transfer of am- 
cultural 249 

foreclosure of compensation for 373 
646 

of machinery, depreciation etc , 702 
no allowance for exhaustion of, 657 
I premia for renewal of 650 
l/cased lands 

income from whether exempt 244 
Leasehold 
sale of 371 
Legaaes 

lamp same exempt 378 
"free of tax” 3S4 
Legacy duty 
paid by trustees 354 
Legal Expenses 

when admissible m assessing proper¬ 

ty 567 

when admissMe as dedoetions under 
"Bosinesj" 674 
Legal representative 
of estate of deceased,. 850 
Legislature 

proceedings in no a d to interpretation 
23 

Letters Relent 
(See High Court ) 

Letting Houses 
business if 557 
Lbbility to tax 
cond (ions of 404 
cxccatofs, 989 
guardians P79 
of (rosfees, efe 9?9 989 
of agents 979 
of lafauls 979 
Library 

(See Chant es ) 

Life Insurance Companies 
(See Insurance Companira, Insurance 
Society Provident ) 

Life Inturanee Premia 
(See Insurance Premia ) 
exemption ©* 76”' 

(Jaim St^ evidente rcgoirfd. 776 
eombined I fe ani accident pol<y 7C9 
eodflvrmetil pofey 776 
proeedore when receipt* prodsced 
snhseepicslfs 770 
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Life Insurance Prenua—(Contd ) 
deduction may be made by person 
paying saJary (or claimed in asses 
sees return) 770 

exemption in case pf Hindu undivided 
family 767 
foreign income 769 
mcluded in total income for income 
tax, 773 

joint lives on 772 
linut of ll6ih of total income 767 
partners on hres of ??0 
responsibility of officer deducting tax 
at source 770 
single premia 767 
short period policies 767 771 
super tax, not exempt from ?67 
Life rent 

of house ■whether income 994 
Luttitabon 

for double income lax relief 1081 
computation of for appeals and refer 
enees, 1194 

additional assessments 963 
for appeal 942 
correction of mistakes 973 
completion of assessments 965 
recovery of tax, 1035 
refunds 1081 
Liquidator 

distribution by whether taxable 295 
gift to when taxable 504 
trade carried on by when taxable 270 
pnorit} of Crown debts 1038 
Literary or Scientific Institutions 
(See Chanties ) 

Lutigation Expenses 
how far deductible 674 
Live Stock 
appreciation of 612 
loss on 615 
Loans 

Irrecoverable—Sec Bad Debts 
Also sec Interest 
ono-msn ewrfp«fiv*f /.xswa 
to employees 664 
Local Authority 
definition of 232 
return of employees by S13 
failure to furnish prosecution for 1083 
■Pay of employees outside Bntish ladw 
how far taxable 234 
income of exempt 477 
quasi commercial undertakinca taxa 
ble 478 

Xiocal Government 

may direct that meome tax should be 
recovered with municipal tax or 
local rate etc 1035 


Local Government—(Contd ) 
security issued tax free by interest 
on, income tax payable by Local 
Government, $50 
Local rates 
meaning of 238 

deduction inadmissible m assessing 
properly 568 

OR business premises deduction per¬ 
missible but not if based on profits, 
616 703 

charged aa agricuftaraf land 23S 
income tax may be recovered along 
with 1036 
Loss of profit 

insurance against premia when as 
admissible deduction 597 
Ixsss of rent 

insurance against premia when an ad¬ 
missible deduction 565 
Ixiss recoverable Under Insurance 
inadmissible deduetioa, S97 
Loss 

carry forward of 871 
fraud or embezzlement 671 
future reserve for 695 
set-oH of under one head of income 
against another head 870 
from standing as surety 697 
in associated business 653 
m shares 745 
in case of firms 872 
in investments 661 
of capital 879 
winding up in, 656 
Loss of office 
compensation for 507 
Lunatic 

liability of guardian or trustee 979 
indemnificatiou of guardian, 1146 
Lunacy percentage 
whether income of trustee, 354 
M 

Machinery 
depreciation of 601 
discarding of 613 
insurance of 593 
repairs to 600 
Machinery and Plant 
what IS 594 

(See Depreciation and‘Insurance 1 
Magistrate 
defined 307 
jnrisd ction 1089 
Maintenance 

Hindu undivided famiJy 314 
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Slaugement Expenses 
deduction for, 708 
(See Insurance Business ) 

Uanager 

appointed by court, S89 
includes liquidator, 324 
Ifanagmg Agency 
commission, how taxed. 723 
Jdaoufactare 
what IS, 262 

abroad sold m British India, 1001 
Margmal Notes 
whether to be referred to 22 
Marginal relief. 78S 
Manne Insurance 
(See Insurance Business } 

Market 

Rent from—not agncultaraf tneotne, 
249 

Mamed Women 
seperately assessable, 332 
Masonic Lodge 
(See Chanties ) 

May 

meaning and construction of the wo^, 
20 

■Medical relief 

included in 'charitable purpose", 454 
MercaatBe Basis of Accooataney, 725 
Merchantuig Profits 
non residents lOOl 
Methods of accoimting, 

(See Accounting klethod ) 

Military Crass 

allowance attached to, exempt, 1132 
Military Forces 

wound or injury pensions, 1134 
(See Exemptions ) 

Milk 

income from—^when exempt, 242 

Mm 

repairs to 600 
drpreCMhos of 606 
uisuranc; of 593 
Minerals 

exhaustion of 652 
"Cost Book" mines 651 
pit sinking, 651 
premia on leases 371 
royalties, 379 
Minors 

children transfer of assets to 774 
liability of guardian for 979 
indemnihcation of guardian* 1145 
taxed direct if no guardian, SSI 
partners of firms 298, 774 


Mistake 

(See Rectification ) 

Mixed occupations 
income partly agncuhural 251 
power to make rufes 1124 
Mon^ lending Bnsmess 
irrecoverable loan admissible deduc¬ 
tion 620 

propert> profits from sale of, 495 
usufructuary mortgage of land 244 
Mortgaged Lands 
income from 244 
Motor Cars 

cost of maintenance 483 
Depreciation on 138 
Motor Insurance 
(See Insurance Business ) 
Moniapahbes 

included m Local authorities", 232 
MuniopaJ taxes 

deduction inadmissible, in assessing 
property 568 

on business premises deduction when 
admis'iblc in assess*^g business, 616 
703 

Mutual Concerns 
Profits from, when taxable, 336 
Profits of mutual insurance companies 
taxable, 306 

trade and professional associations, 704 
whether charitable, 467 

N 

Nature deposits 

exhaustion el no depreciation allow¬ 
ance. 652 
Naval Forces 

wound or injury pensioru, 1134 
(See Exemptions ) 

Nazars 

(See Agncnlinral Income ) 

New busuiets 
assessment, 322 889 
cost of acquiring when deduetiMe, 
639 

Nepalese State Fbrcex 
silanes dunng war exempt Sii 
Non recurring receipts 
(See Capital and Casual Receipts 7 
Non resident 
agent of assessable, 997 
agent and liability personi( 977 
arrears when recoverable from asset* 
of 997 

no IiRiitation on recovery. lOW 
assesiability of 406 1004 
bnemeis connection wi B/itiih Tndi^ 
what IS 1006 
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Non resident—(Contd ) 
casual agents o[ non residents lOOJ 
consignment business 1003 
contracts between 431 
deduction of tax at source 79) 
directly taxed may be 1000 
income accruing or ansinf, or deemed 
to accrue or arise m British India 
to 1001 

income arising to from business m 
India 9$9 

income for benefit of reaiJent, 1023 
Indian agents of non resident Arms 
1002 

Indian branches of non resident Arms 
1001 

Indian Arms allied to a non resident 
firm 1001 


insurance companies Indian branches 
of 709 1012 

interest on loans advanced in Indian 
States to persons resident tn Qntish 
India, when not 1 able 1003 
notices how served on 822 
partner of registered firm babiuty of 
resident partner flS7 
press articles by 432 
procedure for refund 209 1043 
powers of Central Board of Revenue 
to make rules regarding assessment 
of 1123 

retention of tax by resident agent, 997 
salaries of British subjects or aemnts 
of His Majesty paid in Inda lut 
outside British India, xhes elarge 
able S48 

sliipp ng companies Indian branches 
of 1004 

shareholder resident abroad liability, 
of principal olTieer of company to, 
deduct super tax from d viderds due ' 
to 799 

special Income-tax OlTcers 1003 
tramp ships how taxed 1020 
trustees remittances from 953 


taxes paid in otl er countri s wl e* ler 
admissible deduction 515 


Notice of demand 
{See Demand ) 

Notices 

before passing of Finance Act, 817 
methods of service of 1136 
on Hindu undivided family 1139 
on firms 1139 

on agents of non residents 1014 
on minor 1139 
on non residents 822 
on principal officer 324 
registered post H37 
section need not be quoted 1133 
Summons under the Clvl Procedure 
Code as 1137 


Notifications 

exemptions and modifications, 1128 
appointment of special officers 527 
rules publication of 1124 

O 

Oath 

administration of 975 
Obligatory payments 349 
Occupation 
what is 486 
profits from 485 
OlTcnces 

i (See Prosecutions ) 

I power of Assistant Commissioner to 
compound 1089 
. Officers 

(See Government Officers ) 

Official Assignee 
if can be (axed 990 
Official reaidenco 
value of 540 
exemptions 1130 
Official trustee 
liability of for tax, 989 
mdemnification of 114$ 

One-man companies, 277, 388 
Onus of proof 
(See Burden of Proof } 

Option of Crown to choose head of 
tax, 537 

Order of British India 
allowance attached to ex-myt 1128 
Ordinary Residence 
(See also Residence ) 

Ind vtduais 521 
Hindu families 525 
Company 525 
Firm 522 
Orphan minor 
Pension of 1130 
Other sources 

(See Allowances Deductions fiom 
Taxable Income ExemptTons ) 
annuities 720 

assessment of income from 717 
dividends income from 720 
examiner's fees included under 720 
income of lessee from leasel old pro¬ 
perty assessable under 722 
language rewards included under 720 
letting machinery 722 
Royalties 720 
trustee income of 721 
vacant lands rentals of taxable under 
720 



INDEX 


1311 


Owner or charterer 

of a ship residing out of Bntish India, 
liability of 1020 
Overdraft 

Interest on, deductible 589 
commission for guaranteeing 505 569 
Onetpaiyment of Tax 
(See Refunds ) 

P 

Tald" 

meaning of 704 
Partially used plant etc 
Allowances in respect of 102 
Partition 

question of fact and law 312 906 
Partiboned Hindu Family 
Assessment after partiuon 9Ql 
Partner 

Cost of buying out, 669 
Definition 293 
Drawings by, 703 
firaia as 303 924 
Interest paid to 703 
Rent paid to 585 
safanea of 703 

set-off of profies of agzmit loss of, 
film, 872 

of firm if separate assessee 303 
Partnership (See also Firm ) ^ 

difference from company 277 
prohibited partnership 302 
eacfi to be taxed separately 303 
of nf/e and hasband 203 780 
Change of 907, 925 
Pastarsse 
income from 243 
Patents 

Reee pts from 382 
payments made for 669 
(See also Royalties ) 

Payment of Tax 

(See also Deducltoa of Income tax } 
advance 803 
by instalments, 3052 
when 809 
Penalbes 

when deductible 677 
Penal^ 

(See Prosecubon ) 
pRial^ for concealment of income 
notice to assessee before inipos tion 
931 

prosecution on same facts barred 
937 


P«ialty for default of payment 
Income tax Officer may impc sc 1034 
progressive, 1034 
recovery of 1042 
delay in payment 994 1034 
Penalty for failure to deduct tax 
personal liab hty 789 
penalty for failure to submit returns 
932 

penalty for accounts or documents, 
932 

Penalty for not funushing return 932 

I Penalty for improper distribuboa of 
profits 923 939 
Pension 

included m Salanes 538 
commuted value of not income, 479 
employees contribution (or €93 
Pensions 

I (See Allowance" Deduebons from 
' Taxable Income “Exemptions 
I when capital expenditure 689 
I Permanent Settlement 

does it confer exemption from meonie- 
ux, 37 
Perquisites 

incloded m Salaries’ 538 
or benefits when exempt, 481 484 
Person 
defined 307 
Pmonal 

expenses deduction madinissibte 630; 
728 

Place of assessment 
(See Pnocipal Place of Buriness ) 
Plmt 

(See Depreciaboo Repairs under 
Allowances in Assessing Bust 
ness" ) 

What ts 595 
Police Officer 
executing warrants 1037 
-Poor 

when a firm, 301 
Poor 

relief of included m ehantahle pur< 
poses 454 

-Post 

means Registered post 1137 
notices may be served by 1137 
Post Office • 

cash certificates—See Exemptions 
Government securities purchased 
rhroogh—Sec Exempttons 
Savings Bank—'See Exemptions 
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Propnetors 

(See References tp Partner tinder 
“AHowances”, “Deduction from tax¬ 
able Income, Inadmissible “Finn" ) 
Prosecution 

bar of, against Crown Officers, 1182 
for disclosure of information by pub¬ 
lic servant, 1092 

Commissioner's sanction required, 1093 
exceptions, lOM 

for failure to deduct tax or arrears of 
tax, 1083 

/or fadure to /umish certi/icafe of de 
duction of tax from sala-ies or 
interest, 1083 

for failure to furnish certiBcate of pay¬ 
ment of tax on the promts of com¬ 
pany, 1083 

for failure to grant inspection of re 
gister of members of coinpanr, etc, 
1083 

for failure to make return of emplo¬ 
yees, 1083 

for failure to make return of income, 
1083 

for failure to make return of members 
of a firm or Hindu undivided family, 
1083 

for failure to make return of uames 
and addresses, of beuefictanes, 1083 
for failure to produce accounts or do 
cunents, 1083 
for false statement, 1087 
for inaccurate returns 1087 
Assistant Commissioner to direct pro 
secuttons as above, 1089 
stay of, by Assistant Commissioner, 
1089 

fines, how levied, 1083 
imprisonmeut, 108S 

penal assessment, when bar to, 1084 I 
withholding of, 1089 ^ 

Provident Funds 

(See Exemptions, Recognised Provi-1 
dent Funds and Superannuation 
Funds ) 

application of exemptions, 482, 511, 
1131 

contributions not exempt from supe— 
tax, 111! 

employer to arrange for deduction of 
tax, 703 I 

interest on securities held by, <78 | 

not "recognised", 693 
other funds, 693 ' 

payments from, 722 
private, contributions to, by employ¬ 
ers when admissible, 693, 703 
recogmtion of, 1103 
ProvisUmal Collection of Tax. 1195 
Proviso 

Interpretation of. 26 


PublicatioQ 

(See Notification and Previous Publi¬ 
cation } 

Public servant 

definition of 324 

disclosure of information by, prosecu¬ 
tion, 1092 

Midcmni/ication of, for act dene m 
good faith, 1182 
Public utility 

objects of included in “Charitable 
purpose", 454 
Punctuabon 

Whether to be ignored m interpretation 
of Act 22 


Q 

Quarry 

no allowance for exhaustion, 652 
(See also Depreciation ) 
Quit-rent 
(See Property ) 


R 


Railways 

renewal charges admissible, 604, 1133 
replacement by heavier rails, 649 
rolling stock, depreciation on, 604 
interest guaranteed by SeCiCtiry of 
State and payable in England—whe¬ 
ther liable. 592 
Rate of Exchange 
conversion of aterbng profits, 761 
Rate of tax 
Indian meaning of, 1052 
Rates 

(See Local Rates—Deduction from 
Profits ) 

Rales of tax 

power of Governor General to reduce, 
1126 

Readjustment 

(See Abatement ) 

Realising assets, 364 
Reassessment 

(See Cancellation of Assessmeah 
Additional Assessment 
Appeals ) 

Rebate 


of tax, how calculated, 767 
Receipt to be granted for tax paid 1136 
Receipts, casual 
when exempt, 485 
Receipts 

constructive, 437 
Receivers • 

liability of, to pay tax 989 
indemnification of 1146 
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Recover of rent in kind 

of prodace by," income from, 246 
Recognised Provident _ Funds 
icccrding of recognition, 1103 
ucoosts, 1113 
aanoal accretions, 1109 
balances of new funds, 1114 
conditions of recognition, 1104 
deduction of tax at source. 1115 
exemption of annual accretion, lliu 
exemption of aceumniated balance*. 

- nil 

exemption of interest on investments, 
511 

Roles, matdng of, 1116 
„ withdrawal of recognition, 1103 

Records 

jncome-tax. Civil Court not to call 
^ for, 1093 

Recovery of Penalties, 1042 
Recove^ of tax 
wears of tax. 1032 
assessee, death of, 881 
>s»ets frozen abroad, 1033 
sttaehment, 1037 . 

S toration, disappearance of. ‘>wi 

action at source, 787 _. 

deduction at source no bar to o 
. methods of, 789 ... 

{ueect payment by assessee, 

mBitatlon for, 1035 

to limitation in case of non-resident. 

non-resident, recovery frO"* »*****' 

non-resident shareholders *'*fr*J^ 
liability of principal officer of 
pany, 799 nf 

non-resident, snper-tax, 

fellow pkrfners in repistred f>tm. 

857 


®'(s”« °°Anow.nc« - Drfnrtio«s - 
Exemptions — Appeals and Refer- 
ences ) 

Reference to High Court 
(See High Court ) 

Refund n ! .f ^ 

(See also Double Income-tax Relief ) • 

1080 

eligibility for. 1042 

m cash, IMS 

to'mnn o! 
in Indian SlalM, 1"« 

“ST. "3S. aPP-' 

who can slaim 1MB 
Registered Finn 

(See Finn Registered ) 

Registration of finn 

Application 9I8 

- Cancellat'nn ®'- 83^' ^ 

of ^nt family firm. 319 

Rdease from debt 
whether income 39i 


notice of demand, 938 
penalty for default. 1033 
priority of Crown, 1038 
suit for, IMI . 

penalty may be progressive, IW 

suspension of, pending appea', o 
tionary, 1033 ,, . r^ri 

pending statement, to High 
1030 

tax. when payable 1032 
Rectification of Mistake . , 

assessee to show cause ag*m r 
bancement. 973 

limitation, 973 , r^tn- 

Income-tlx Officer or As«ist^^j 
tnissioner has no general pow 
review, 974 

of tioliee of demand, 939 
of return by assessee, 840 
Redemption of Government lo*** 
mium on 
when liable. 363 


Relief -peduction* from 

(See Afiowances , Income- 

Taxable Income, ^ 

„d -Truili- ) 

ECTioia 

Remittance 

i. 

fonstnictirr. 435 

Hfix %h M , I trustee. 983 

toKy. .f'P P>«'- 

insn. 

I «et-off. 443 

' onus of proof. 
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Remuneration 

(See Perquisites and Casual Re 
ceipts ) 

Renewal _ 

of plant—See Depreciation 
of lease—See Premium 
of building 659 

^Tsee Allowances m Assessing Bnsi 

difference from Revenue' 248 
dependent on capital and interest 
402 , ... 

fluctuating with profits 585 
interest on arrears of 250 
sub letting receipts 586 
Rental value , „ , v 

(Sec Property Annual Value ) 
of business premises inadm «Me 
deduction 584 

but not taxed as property 557 
Rent free residences 
value of when taxable 480 540 
(See also Exemptions ) • 

Rent (ground) , 

(See Allowances in Assessing Pro 
perty ) 

Rent In kind ^ . 

sale of raw produce bj receiver or 
256 


Repairs >• „ \ 

(See Property and Business ) 
accumulated 647 
reserve for future 649 695 
Repayment 

(Sec Refunds ) 

Element of Repeals and Amend 
ments 45 
Representabon 
of assessee 1135 

Remdsibon • 

(See Notices ) 

Reserves 

distributed as profits 751 
for bad debts etc 620 
for future losses 695 
for loss on or depreciatwn of seen 
ritles etc sum placed to by Insu 
ranee Company 711 
for unexpired risks or outstanding 
liabil ties sum placed to by In 
surance Companj treated as ex 
penditure 711 
for insurance 657 
Residence 

(See also Ordinary rcstdetice ) 
bow affects liability to tax. 406 
companies of 516 
firms of 303 515 
Hindu famil es 515 


Residence—(Contd ) 

Individuals 514 
matenal date of 435 
More than one 520 
definition 513 
Residential accommodation 
value of free taxable 481 
Res judicata ... 

Applicability to income tax proceed 
ings 837 
partition 907 
Re(rospective effect 
of statutes 27 
Return of dividends 
annually 809 

Return of employees . 

prosecution for failure to furnish, 
to whom to be made 813 
Return of income , 

fa lure to furnish basis of assess 

faflB«* to^furmsh what constitutes, 

841 

form of 152 

general notice 8lo ... 

false consequence of 931 1087 
indvidual notice 817 

;rS.r<ort” .087 

r,.un. 1087 

revised 840 

effect of on penalty 819 
signature on 818 
suo motu by assessee 817 
when admissible m evidence 10 
Return of interest 

annual!} 812 


Revenue r, , vaa 

r .- 

1032 

® No"rov.,.o» lor by locomr M 
Ihonbes 973 

nght to bo 

''S'X:ryb;"wm«o offic. 

s” 

Limitation 957 

K-o " S,V“coor. 00 appb 
cation for 958 
Ko««ab!o Tras«, 

trusts so deemed 77b 
how taxed 776 

i ’"SS.80 ..0 -f'" '”™' “ 

I Other 488 
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Koyalty ^ 

incooe to what extent S79 
®comc from-other sources m 
receipt of whether 
payments whether deductible 649 

Saltpetre on not capital 380 
on patents 669 
Robber EsUtea 254 
Rules 

construction or 

power of Central Board of Revenue 
to malc^ 1123 , 

previous publication of t 
tare text of 129 
Haling Princes 
(See Indian States) 

Panning Contracts 
profits from how assessed 73a 


SaUmis 

(See Premium ) 

Salaries . 

(Sn Drfuction ol 
■Ertmpl.onl' ««<“»'<■ > 

arrears, 549 
bonuses 544 

child allowance 543 .^-utment 
eompensation for loss of employ 
545 . 

Cash" or “accrued basis 541 
collection of the tax at source doc 
not received 542 
definition of 538 

lue date 543 , •.mMp 

earned outside India when taxaoie 
4C8 . 

employment and profession 
examination fees wl en not 
tinder 488 

expenses out of pocket, sa* 
gratuitirs, 544 545 
honoraria, 543 
ra Indan States 234 

States when 1 able 234 , . , —, 
of partners not admis* ble ded 
7M 

nature of 546 

out of pocket expenses >♦* 
paid free of tax. 549 Uje 

vxA m adranee cr m 
pa«l emls de Rnt sH India. In 
when liable 4!>7 543 548 


Salanes —(Contd ) 

pensions and gifts 547 ^.g 

Visions paid by foreign sutes 546 
^fits in lieu of salary 538 
provident funds |iJ 

Jrovident funds subscript ons to 5« 

rent-free residences 540 
return of annual 813 

348 

d.v.d'"‘l or 

fSee Securities and Sha*^?* ’ 
!,ra«ofas affecting habilty 416 

®tcome from not agricultural 254 

Saltpette 

royalty on 380 

Savings B»hs 

post Oficf 1128 


rnb»c™*"'> ’ 

Schrf^ra JM 

Appl cal ofi of Act ^ 

Schedules and Forms 
Fffect of 23 
Scheme of tax 406 

Exempt on. 

a antics ) 

SaentiBe Institutions 
(•tee a ’ 

Scope of Act. 232 

.Secrecy Ducl-»- 

E of Inroinr tax Ofl eere 

'HSrrsr 

funds ) . 


funds" ) ,,,ated a* meome to 

PfokeraRe Mileetion. 55a 

eommm on o» iJ* en W3 
depreciatum or ^ or wnttm 

",Au r( b" 

r' 0 ^rr.r«.v S» 

interest 

toeeme, 773 
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Securities—(Contd ) 
held by Indian Slates or by princes 
and chiefs 797 1128 
meanmff of 551 
sale of surplus from 370 
special definition of 1028 
pro\ident funds of 478 Sll 
super tax on tax free 1100 
forming part of business 590 
profits of speculation m—(See Ci«nl 
Receipts ) 

sale cum interest or <]t\idend 392 
554 
Seirure 

of books by T T O 826 
Separation 

deed of pavment under 353 
Settlement 

(See Will Marriage Trusts ) 

Set-off 

capital losses 876 
Indian states income 872 
inhentmce cases 873 
of interest on Joan, aininst income 
from securities 853 
of loss under one bead of income 
against profit under anotl er 870 
of loss of partner airiinst individinl 
profits 870 872 
notice of loss 873 
succession eases 873 878 
imreeistcred firms 870 
ttnabsorbed depreciation 872 
Shafts in mines 
cost of Sinking 651 
depreciation on 138 
Share of profits 
to employees as wages 655 
payrnents represented by 666 
Shares 

cost of issuing not admissible as 
business expenses 674 
bonus shares—when income 280 
holding companies 1133 
premia on 674 

difference from securities 552 
underwriting ol 674 
Shares and Securities 
(See Speculation ) 

Shipping companies 
assessment of Bntish 1005 I 

deprreciation in assessment of 1005' 
Shipping occasional 

chartering in and out of India 1020 
''ability to tax of 1020 
C'^ner or charterer when to be deem 
ed to carry on business >n British 
India, 1020 


SMpptng occasional—(Contd ) 
port clearance rot to be grantbd until 
tax paid 1022 

profit and trains how to be deter 
mined 1022 
refunds 1022 
Sldmgs m Mines 
depreciation on 138 
Ships 

lo«s of partialU insureif 657 
Simple debt 

Wlicre income ari«cs 435 
Sinking Funds 
patments into 392 
Slab Svstem 
adoption of 328 
Socfetles anonymes 276 
Source 

roUfction of tax at 787 
Tncomr withheld at 348 
Tax withheld at mrome of payee 348 
Source of fncome 
what IS a 322 
f'rown cannot ehootc 537 
existence in a ear of assessment 332 
1 fferenf prerrmis >etrs fop different 
soueets 322 

earrs forward of Inssr* 871 
Specific Relief Act 

' nlen IT gb Court may intcrfcrr 1149 
1186 « 

Sp^iIaPon 

(See Ttetlmg and Isolated trans 
actions ) 

profits from specnlaliic trade 334 
493 

Snorting nghte 
ineonic from 254 
Sr*dh expenses 
Not dcdiicliWc 722 
Stallion 

profts from 255 
tepreciatioii inadmissible 612 
Stamps and Court tees 

m income tax propccdinR-* Appendix 
Statement of ease 
(*tec High Court I 

Stay of prosecution by Assistant Com 
missioner 1089 
Slav of recovery of tax 

(See Tecoverv of Tax Suspension 
of 
Stock 

valuation of 729 731 
in purchase business 401 
Sterling Companies 
profits of how calculated 761 
Sterling debentures 
interest on when liable 587, 1001 
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n wh«n 


Sterling SecunUes 
Government of India, intcrebt 
liable. 420 
Stndhanam, 313 

'trSUcn-deau™ to,. 70. 

professional association, 698 
Subsidy from Government 
(See Grants in Aid ) 

losses from, 653. 670 678 
Company, advances ». 653 
(See also Holding Companies ) 
Succes^on 

debts taken over on, 40Z 
difference from discontinuance 890 
foreign business, 912 
inhentance, by, 913 
part of concern or trade, 90i 

sjjichronius wtth partition of Hindu 
family, 904 
tax how levied, 903 
Sufficient cause „ 

if a question of lav/. 927 

or. 0'“*” »'■ 

2SI 

Suit»->Baf of 
(See Cml Courts ) 

Summary assessment 
of small incomes, 817 
Summons __ to wit 

d K™<ro=o 0o..m»... 

975 

Superannuation Funds _ ..jo 

Concessions m favour of. UW. * 
employers' contributions 

admissOjlc deduction, IU7 
Approval of, U18 
withdrawal of apP”’''**: V 
particulars to be furnished. u« 
repaid contributions, li** 
Superannuation Keserves .j^„„ble 
Sums placed to. wnen v 
deduction. 693 

,p&iroT A« .«• ini'”,,.. 
coISSnln. .< «« '»"• 

no'?Si.d or Kt-oS .<> Hi' •b.r'I”'''". 

tto 

dedutbon at sooree, 78/ 
evasiott of. proviswa against. 


Super-Ux—(Contd ) 

exemptions from income lax inappli- 
S to super tax-Sce Exemptions 
exemptions from 

to super tax—See Insurance. 
Premia, Deferred Annuity, Provi¬ 
dent Funds, Tax-free Seearitics 
firms, registered, not liable, partners 
in, liable, 1096 , 

p.ri'r.. non resident. I'.b.l.ty of 
sident partners for lax due on share 

of 857 , , hi m. 

firms unregistered, Uafie as 
disidnal. 1096 
tree of. payments. 3M 

Ihe^^aLSVax^ or not, 1096 

R,’”lorsrm.nt of-f'"-" 

J:ld™;.Ml drdne... Ircm 
able income, 617 
tax. when payable direct, 1100 
total income defined. 1099 
Supplemrttary ^ 

(See Additional Assessment ) 


Surety 

loss from standing 697 
Suspense accounts, 738 
'“^”Rrrnr“”o?T.r. Su.prnnon 
of ") 

Syndicate 

for developing property, 366 
T 

Tax , 

(Sec “Allowajices." "DedoctioM from 
Tax." "Double Income-tax, ) 

compuulion of. 783 _ 

withheld at source. '"■^fr^ioSS 

Krtr,n'"..‘rr„;s 

^^.^'t”rnrd-S,r In.rrvreunn. 
Tax-free Securfiie* 

(See Seearitie* ) 

able. 2S2 
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Tea-.(ConVd ) 

taxable profits—Iiow to be detetmmed 
252 

transfers of export quotas 253 
Telegraph 

foreign companies taxes paid by | 
3013 , 

Temperance Council 
(See Chanties ) I 

Tied houses | 

expenses on 679 i 

Timber i 

exhaustion of tn forest 652 
profits from felling 243 375 i 

Title 

>\hether part of Act 22 
Toddy 

income from if agricultural 246 
Total income 
definition of 326 406 
exempt ons and exclusions 1!3! i 
for tocotne tax, 327 
for super tax, 1099 
m Finance Act 1199 
Total world tneome 
Definition 326 
Trade 

meaning of 261 / 

adrenture or coneern m the nature of 
263 

Trade Assocution 
(See also Subscriptions ) 

Income of 704 
payments to 699 
Trade Commissioner 
saTary of exempt, Sll 
TVadmg families i 

assessment and taxation of 317 
Trading hy States 1196 ' 

Tramp Steamers 

(See ‘Shipping Occasional ) 
Tramways, £Iectnc 
depreciation on 136 
Tramways m mmes 
depreciation cm 138 
Transfer of assessment 530 
Transfer of assets 
to family 777 
abroad, 10^ 

Transfer of business 
payment for not deductible 639 
(See also Succession ) 

TVaveltag Expenses 
allowances given for not taxable 484 
when deductible 698 
Treasury hills 

deducted from at emirce W4 
yield of profits of ducountiog 363 


Tnbal Areas 
Applicabihty ol Act 232 
Trustee (See also Beneficiaries ) 
business carried on by 986 
liability of 348 981 982 984 
mdemnification of 1146 
may be called on to furnish list of 
beneficianes 978 
official—See Official Trustee 
for creditors^See Receiver 
carrying on trade 986 
correcting mistakes 988 
for chantable purposes (See Chant 
able Purposes } 
super tax on 995 
under duly executed deed 991 
Trasts 

(See Charitable Institutions Cha 
ritable Purposes ) 
liabil ty to tax, 989 
revocable 773 776 
partially taxed 992 
short periods for 773 
Turnover 

assessment on basis of percentage on 
754 
Tutor 

(See Guardian Trustee ) 

V 

Underwnting 

new shares cost of 645 673 
profits from 510 
Undistributed profits 
companies ol deemed distributed 
858 

Unexecuted contracts 
cost of purchasing whether capital 
641 

Unexpired risks 

sums placed to reserve for by Insur 
atice Company treated as expendi 
tiirc. 71^ 

Uniform allowances 
whether taxable, 482 
UaioteUigible accounts 758 856 
United Kingdom Jaw 
applicability of 35 
United Rindom Income tax 
(See Double Income tax Relief ) 
UruversiUes 

income o(~See Exemption 
Unlawful busmesses 
(See Illegal Income ) 

Unremimirative expenditure 
Allowance in assessing business etc 
«33 
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Uttarayan 

(ille^ exactjon), whether agncnl- 
tural income, 249 

V 

Vacancies 

(See also Property.) 
allowance for, 567 , 

ma^issible if reserved tor owners 
occupation, 567 
Vacant land 
Income from, 720 
Vakalathama. 1135 
Victoria Cross 

allowance attached to, exempt. 1131 
Vocation 

profits of, assessment of, 57B 
what IS—See Profession 
Voluntary payments 
allowance in assessing business etc 
695 ... 

contributions to chanties. 454 
customary payments, 694 
taxability of, 576 


W 

Wagedns 

profits from, 334 469 
WaUs 

liability of, 989 
Wastmg assets, 652 
Water ... 

sale of, income from a’* 


Wear and Tear 

(See “Deprcaation ”) 

Welfare Schemes 
Expenditure on, 694 

Wife 

partner, as, 774 
transfers to 774 
Will 

accumulation for minors. M5 

anmuty paid under taxable. 718 
payments under, when capital, 378 
Winding up 
1 . 0 SS in, 876 

Withdrawals , . .47 703 

from provident funds 547, 703 

Withholdmg .3 

At source, of mcome. 348 
lax, of at source, 34B 
Witnesses .. 

power to summon, 975 
Women, married 

separately assessable. 332 

of con,.™.... » 


t it 
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